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AMERICAN WOOLEN CO. v. STEWART. 

(Circuit Court of Appeals, First Circuit. October 16, 1914.) 

No. 1060. 

1. Mastee and Servant (§ 286*) — Injuries to Servant — Danobeous Ma- 

chine — Négligence — Question tob Juet. 

In an action for injuries to an inexperienced servant in defendant's 
woolen mlll, by having his hand drawn betvreen the carding and hickey 
relis of a finlshlng machine on which he was employed, whlle he was at- 
tempting to remove waste from the hickey roU, as he had seen others do, 
évidence held to require submission to the jury of the question of defend- 
ant's négligence in failing to warn plaintiff of the danger. 

[EA. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
lOOG, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 

i 286.*] 

2. Négligence (§ 97*) — Injuries to Servant — Instructions — Comparative 

Négligence. 

In an action for Injuries to a servant by getting his hand caught be- 
tween the rolls of a wool-finishing machine, the court charged that If de- 
fendant was careless in giving plaintiff proper instructions, and plaintiff 
was heedless, his heedlessness, co-operating wlth that of the défendant, 
would not prevent recovery because the injury would not be the sole re- 
suit of the boy's fault, the fundamental fault being that of défendant In 
not giving him proper instructions. Held erroneous, as submltting the 
doctrine of comparative négligence, which Is not a part of the law ol 
New Hampshire, where the accident occurred. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 93, 162 ; Dec. 
Dig. § 97.*] 

In Error to the District Court of the United States for the District 
of New Hampshire; Edg^r Aldrich, Judge. 

Action by Andrew G. Stewart, by his next friend, against the Amer- 
ican Woolen Company. Judgment for plaintiff, and défendant brings 
error. Reversed and remanded. 

Robert L. Manning, of Manchester, N. H. (Jones, Warren, Wilson & 
Manning, of Manchester, N. H., on the brief), for plaintiff in error. 

Alexander Murchie, of Concord, N. H. (D. J. Harrigan, of Hillsboro, 
N. H., on the brief), for défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

•For other cases see gam* topic ft S kvmbbb In Dec. à Am. Digs. 1SD7 to date, & Rep'r Indexe* 
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BINGHAM, Circuit Judge. The plaintiff, Andrew G. Stewart, a 
niinor, brings this action by his father, and next friend, against the 
American Woolen Company to recover damages for injuries received 
on the lOth of June, 1913, while in the employment o£ that company, 
by reason of his hand being drawn between the cardirig and the hickey 
rolls of a finishing machine ; it being one of four machines constituting 
a set of cards upon which he was employed. 

The déclaration contained two counts. The case proceeded to trial 
upon the second count, the first having been waived. The second count 
was framed under the employers' liability statute of New Hampshire 
(chapter 163, Ivaws of 1911), and the négligence complained of was, 
among other things, the failure of the défendant to warn and instruct 
the plaintifï as to the dangers of his employment and the manner of 
doing his work. The jury returned a verdict for the plaintiff. 

The case is now hère on the defendant's bill of exceptions, and the 
errors assigned ar.e to the refusai of the court to direct a verdict for the 
défendant at the close of ail the évidence, and to the court's failure to 
properly instruct the jury upon the question of contributory négligence. 
At the time the accident occurred, the New Hampshire statute under 
which this action was brought provided that, in an action for personal 
injuries sustained by an employé, while engaged in manual labor in an 
employment of the character hère in question, it should not be a dé- 
fense that the in jury was caused by the négligence of a fellow employé, 
or that the employé assumed the risk of injury, and that the burden of 
proving contributory négligence should be upon the défendant. Boody 
V. Co., 77 N. H. 208, 90 Atl. 859. 

[1] We are of the opinion that the first assignment of error cannot 
be sustained. We hâve examined the évidence as to the defendant's 
négligence and the plaintiff's freedom from fault, and, without going 
into a detailed discussion of it, it seems to us that — inasmuch as it ap- 
pears the plaintiff was a boy 16 years of âge, that he had had little or 
no expérience about machinery, that he was acting in the performance 
of his duty in attempting to remove the waste from the hickey roll, that 
he had seen others, including the servant who was delegated to instruct 
him as to the method of doing his work, remove waste with their hands 
from tlie cards while they were in motion, that he had not been warned 
of the danger of doing the work in this way, or instructed as to any 
other method or way of doing it, that the machinery was complicated, 
that he had worked about the machines but a brief period, and that he 
was injured on his first attempt to remove the waste from the hickey 
roll — the trial court was fuUy justified in submitting the case to the 
jury. Lapelle v. Paper Co., 71 N. H. 346, 51 Atl. 1068; Disalets v. 
Co., 74 N. H. 440, 69 Atl. 263 ; Goodale v. York, 74 N. H. 454, 69 Atl. 
525 ; Driscoll v. Rolfe, 75 N. H. 586, 71 Atl. 379; Lane v. Manchester 
Mills, 75 N. H. 102, 71 Atl. 629. 

[2] The second error complained of arises on the defendant's ex- 
ception to the charge of the court to the jury, wherein he said : 

"If you should flnd that the défendant was careless in not discharging its 
-Juty in respect to giving suflicient instructions to the boy, and you should 
find the boy was heedless, that they were heedless because at fault in not suf- 
flciently impressing upon the boy's laind tlie dangers, his heedlessness, co- 
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operating under such clrcumstances as that, would not prevent hls recovering, 
because the Injury would not be the sole resuit of the fault of the boy. There 
would be the fundamental fault of the défendant In not glving the boy 
proper instructions." 

This instruction is manifestly erroneous. It îs a statement of the 
doctrine of comparative négligence which is not a part of the common 
law of New Hampshire, nor in any way recognized by the provisions 
of the act under which this action is brought. It allowed the jury to 
find a verdict for the plaintifï, notwithstanding they niight find that he 
was négligent and that his négligence contributed to his injury. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
not inconsistent with this opinion ; and the plaintifï in error recoverf 
its costs in this court 



In re JULIUS BROS. 

(Circuit Court of Appeals, Second Circuit August 10, 1914.) 

No. 203. 

1. Bankruptct (§ 100*) — Adjudication in Involuntabt Pboceedinqs — Er- 

FECT AS BSTOPPEL. 

If a pétition in involuntary bankruptcy charges différent acts of bank- 
ruptcy, and the adjudication does not show upon which one it proceeded, 
it doea not render either charge res judlcata in the further proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §| 60, 131, 141- 
144 ; Dec. Dig. § 100.*] 

2. Bankbuptct (§ 407*) — Gbounds fob Refusins Dischabge — Fbaudulent 

Tbansfeb of Pbopebty. 

The provision of Bankr. Act 1898 (Act July 1, 1898, c. 541) § 14b (4), 
30 Stat. 550 (U. S. Comp. St. 1901, p. 342T), as added by Act Feb. 5, 
1903, c. 487, § 4, 32 Stat 797 (U. S. Comp. St Supp. 1911, p. 1496), mak- 
ing a transfer of property by a debtor, within four months prior to bank- 
ruptcy, with Intent to hlnder, delay, or defraud his creditors, ground for 
denying a discharge, Includes two classes of transfers: First, those made 
with actual fraudaient Intent ; and, second, those where f rom the terms of 
the agreement, or the nature of the transaction itself, the fraudulent In- 
tent is presumed as an Inference of law. But a bona fide transfer of 
property for a valuable considération is not within the provision, al- 
though it may in fact hinder and delay creditors, or resuit In a préfér- 
ence; the statute recognizing the distinction between an intent to de- 
fraud and an intent to prefer, which latter is not made ground for dé- 
niai of a discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.»] 

3. Bankbuptct (§ 407*) — Right to Dischabge — Fbaudulent Tbansfeb ov 

Pbopebty. 

The sale and transfer by the members of an insolvent mercantile part- 
nership, within four months prlor to bankruptcy proceedings against 
them, of ail their property for its full value to a corporation organized 
by frlends, who were not creditors, for the purpose of making the pur- 
chase, and the placing of the proceeds in the hands of an attorney to be 
used in discharging their indebtedness as far as possible, without préfér- 
ence, by payment of his pro rata share to each creditor who would ac- 
cept the same in composition of his claim, was not a transfer with intent 

>For other cases ses same toplc & i numbeb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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to hlnder, delay, or defraud creditors, which barred the rlght of the 
partners to a discharge under Bankr. Act 1898 (Act July 1, 1808, c. 541) 
§ 14b (4), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), as amended by 
Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Cîomp. St Supp. 1911, 
p. 1496). 

[Ed. Note.— For other cases, see Bankruptcy, Oent. Dlg. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is an appeal from an order and decree entered in the United 
States District Court for the Southern District of New York denying 
the pétition of George Julius and Simon Julius trading as JuHus Bros., 
bankrupts, for their discharge. This decree was entered on October 
24, 1913. 

The bankrupts are brothers and were engagea as copartners In the manu- 
facturing of waists In the borough of Manhattan, in the city of New York, 
uiifler the firm name of Julius Bros. On June 7, 1910, the entire stock in 
trade, machinery, flxtures, and accounts recelvable were transferred by bill 
of sale to a corporation organized for the purpose by friends of the bank- 
rupts, none of whom were creditors. The purchase prlce, $1,550, was put 
Into the hands of their counsel to distribute among such of the creditors as 
were willing to accept 25 per cent, and was paid over to ail the creditors 
with the exception of the two protesting creditors. The nonassenting cred- 
itors thereaf ter obtained Judgments against the bankrupts. On July 23, 1910, 
Peter Pressman obtained judgment for $599.45. On July 27, 1910, Frank & 
Sons obtained judgment for $405.71. Executions were returned unsatisfied. 
Thèse creditors, in conjunction with one Herzog, on a claim for costs as- 
signed to hlm, thereupon filed a pétition in involuntary bankruptcy, on Sep- 
tember 15, 1910, and adjudication was ordered on September 30, 1910. Sched- 
ules were filed January 13, 1911, setting out as sole liabillties the above judg- 
ments and no assets. 

For opinion below, see 209 Fed. 371. 

Malcolm Sundheimer, of New York City, for appellants. 
Harry h. Herzog, of New York City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
discharge of the bankrupts has been refused, and we are asked to 
détermine on this appeal whether error was committed in denying them 
their discharge. The granting of a discharge is not a matter which is 
optional or discretionary with the court. The statute provides that the 
judge shall hear the application for a discharge and shall discharge 
the applicant unless statutory cause for ref using the discharge is 
shown. It is made the duty of the court to refuse to discharge a bank- 
rupt if it appears that he has "at any time subséquent to the first day 
of the four months immediately preceding the filing of the pétition, 
transferred, removed, destroyed or concealed or permitted to be re- 
moved, destroyed or concealed, any of his property with intent to 
hinder, delay, or defraud his creditors." Bankr. Act 1898, § 14b, as 
amended by Act Cong. Feb. 5, 1903, 32 Stat. 797. 

It is necessary, therefore, to consider whether the bankrupts did 

within four months of the filing of the pétition in bankruptcy make a 

I , -____-_ — . __. — . — , 

*For other cases see same topic & § nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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transfer of their property with intent to hinder, delay, or defraud 
their creditors within the meaning of the Bankruptcy Act. The spé- 
cial master thought they had, and his finding was confirmed by the 
District Judge. We think both the spécial master and the District 
Judge reached the conclusion with no little reluctance. The spécial 
master stated that he was "satisfied that thèse bankrupts made an 
honest failure and an honest attempt to settle, but the method of 
settlement adopted was at fault." And the District Judge in his opin- 
ion said, after stating that the transfer was "fraudulent" within the 
meaning of the act and that notwithstanding the fact that the bank- 
rupts may hâve thought they had the right to make it "because fraud 
is not synonymous with personal sin, and a man may honestly justify 
quite illégal purposes. Nor is it one's inward justification of his con- 
duct which counts, for this is not a court of conscience ; it is wholly 
a question of whether the things proposed did in fact resuit in de- 
priving the creditors of their rights." 

In ail that was done we hâve no reason to doubt the entire good 
faith of thèse bankrupts, and of their counsel, throughout the whole 
of this unfortunate difficulty. The bankrupts apparently made an 
honest failure, and acting under the advice of a committee of their 
creditors and a lawyer, who represented them and the majority of 
the creditors jointly they attempted, in order to save expense, to ad- 
just their trouble through a common-law composition agreement. But 
unhappily a few of the creditors declined to agrée to it. In ail such 
cases a single creditor is in a position where he can make a good deal 
of trouble, if so disposed. 

The other creditors, when they knew ail the circumstances connected 
with the failure, were willing to accept 25 cents on the dollar and to 
settle their claims on that basis. The record shows that while the 
matter was pending Mr. Herzog, an attorney acting for certain cred- 
itors, went to see the attorney who was acting for the bankrupts, and 
stated to him that he would not consent to the proposed terms "unless 
he was going to get something in addition for his client" — that "when- 
ever he got into a bankruptcy matter his client ought to be treated upon 
a separate basis or a better basis than anybody else, because when they 
represented creditors they were treated that way." He was informed 
that what he sought he could not obtain, that no one creditor would 
be given more than another, and that the settlement "was going through 
in the right way or it was not going through at ail." To this Herzog 
is said to hâve replied that "he had to make a showing, and that the 
only showing he could make was to show dollars and cents, and by 
getting his clients a better settlem-ent than anybody else." He was 
informed that there was money deposited for him "which would be 
available to him the same as anybody else." To this he replied that 
he would not take it, "but would fight the thing through the court, 
and made varions threats." The record also discloses that one of the 
objecting creditors stated to the attorney for the creditors' committee 
that he would sign the composition agreement of 25 cents "cash extra 
on the side." The proposai was indignantly rejected. 

Instead of coming into the bankruptcy court and offering a composi- 
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tion in the statutory manner, thereby avoiding any attempt of one cred- 
itor to secure an advantage over another, a plan had been conceived 
of forming a corporation to purchase the assets of this insolvent part- 
nership for $1,500. 

The creditors' committee had reported that "everything was worth 
about $1,250," but "they wanted to make it a round sum, and they 
thought, if we could pay 25 cents on the dollar cash, ail the creditors 
would corne in, and that is how the sum of 25 cents cash was arrived 
at. That was the way that was arrived at, and that amounted to $1,- 
550." The considération, therefore, amounted to a few hundred dol- 
lars in excess of what the creditors' committee thought the assets were 
worth at the time. Four individuals, none of them creditors, but each 
a friend of the bankrupts, fumished this money and received in re- 
turn stock representing that amount in the new corporation. 

[1] The pétition upon which Julius Bros, were adjudged bankrupts 
alleged two grounds for proceeding against them in involuntary bank- 
ruptcy : 

(1) That thèse persons had transferred their property with intent 
to hinder, delay, or defraud their creditors. 

(2) That while insolvent they transferred their property with intent 
to prefer creditors. 

Julius Bros, did not appear or interpose any défense, and they were 
accordingly duly adjudicated bankrupts. From that decree no ap- 
peal was ever taken, and it must be taken as having conclusively es- 
tablished their status as bankrupts; the court having had jurisdiction. 
But the rule is that if the pétition charges diiïerent acts of bankruptcy, 
as it did in this case, and the adjudication does not show upon which 
one of them it proceeded, and that is the case hère, it does not render 
either charge res judicata in the further proceedings. In re Letson, 
157 Fed. 78, 84 C. C. A. 582 (1907). 

When the bankrupts subsequently and in due course asked for 
their discharge, it was refused, on the ground that they had made a 
transfer of their property with intent to hinder, delay, and defraud 
creditors; and from this order the appeal has been taken, and that 
question is therefore properly before this court, and is now to be de- 
termined. 

[2] The courts make a distinction between a conveyance intended 
to hinder, delay, and defraud creditors and one executed with an in- 
tent to prefer some creditors over others. The Bankruptcy Act recog- 
nizes such a distinction between the intent to defraud and the intent 
to prefer. See Van Iderstine v. National Discount Co., 227 U. S. 575, 
582, 33 Sup. Ct. 343, 57 L. Ed. 652 (19131 There is no necessary con- 
nection between the two. The act provides that a bankrupt shall be 
denied his discharge if he has transferred his property with intent to 
hinder, delay, or defraud his creditors; but it does not refuse him 
liis discharge, if he has made a conveyance for the purpose of giving 
a préférence. Under certain circumstances, if he has given a préfér- 
ence, the transfer. may be avoided, and the fact that a préférence has 
been given is in itself an act of bankruptcy. And the sole question 
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now is, not whether the transfer gave a préférence, but whether it 
was made with the intent to hinder, delay, or defraud creditors. 

The words used in the act, "with intent to hinder, delay or defraud 
his creditors," hâve been borrowed from the statute of 13 EHz. c. 5, 
relating to fraudulent conveyances, and hâve no doubt the same mean- 
ing in the Bankruptcy Act that the courts hâve given to them when 
used in the statute of EHzabeth. It is noteworthy that the old Eng- 
Hsh statute, after enacting that transfers made with intent to hinder, 
delay, or defraud creditors should be "utterly void," went on. to pro- 
vide that this rule should not apply to bona fide transfers for a good 
considération, and the courts hâve construed "a good considération" 
in this connection to mean one founded on value. In the case at bar 
the transfer was made in entire good faith and for a valuable consid- 
ération. 

The intent to defraud is something distinct from the mère intent to 
delay or hinder. But there is no distinction between delaying and hin- 
dering. The statute must be construed according to its reasonable intent 
and object, "and by a reasonable construction only such hindrance and 
delay as will operate as a fraud corne within its opération." Bump 
on Fraudulent Conveyances (3d Ed.) p. 20. This author, after stating 
that the présence of intent is essential, goes on to explain that : 

"The transfer must also be devlsed and contrived of malice, fraud, covin, 
collusion, or guile." Id. p. 22. 

There are two classes of transfers under the act: 

(1) Those which hâve been entered into with actual fraudulent in- 
tent. 

(2) Those where, from the terms of the agreement or the nature of 
the transaction itçelf, the fraudulent intent is presumed to exist as an 
inference of law. 

In the one class the fraudulent intent is always a question of fact, 
and in the other it is a question of law. Thus if one who is insolvent 
makes a voluntary transfer of his property, receiving no valuable con- 
sidération therefor, the law will infer the intent, even though he may 
hâve made the transfer with an honest motive. In such cases no évi- 
dence of intention can be received to change that presumption. Such 
a conveyance necessarily opérâtes to hinder, delay, or defraud the 
creditors, and the grantor will in such a case be presumed to intend 
the natural and necessary conséquences of his acts. 

The law applicable to the facts of the case now before us may be 
found correctly laid down in the following statement: 

"One in debt may sell his property, although the effect of the sale is to 
hinder creditors, if the sale is not made for that purpose, and a debtor, al- 
though in failing circumstances or insolvent, may dispose of his property 
in good faith to obtain money to meet his obligations, although such sale 
may in fact hinder and delay his creditors." 20 C^c. 464, 465, and cases cited. 

[3] We think this principle is décisive of this case. There was 
no intent to defraud, and no intent to hinder or delay, creditors. On 
the contrary, the intent was to sell the property for full value and use 
the entire proceeds to discharge as far as possible the obhgations of 
the debtors, without a préférence to any one over another. 



8 217 FEDERAL REPORTER 

The Suprême Court of Massachusetts more than 100 years ago 
had a case before it which in principle resembles that now before the 
court. In Hatch v. Smith, 5 Mass. 42 (1809), it appears that one Smith 
was insolvent, but desirous of satisfying his creditors, as far as the 
circumstances permitted. He decided that, if there was a gênerai as- 
sent on the part of his creditors, he would make an assignment of 
the bulk of his property, probably ail except his household furniture, 
to be equally paid pro rata to and among such creditors as should be- 
come parties to the agreement. The creditors were to release Smith 
from any further liability to them. The creditors generally assented, 
and the transfer of the property was made. One of the creditors, the 
plaintiff, Hatch, refused his assent. The transaction was entered into 
with délibération, apparent fairness, and no corrupt intention. There 
was no resulting trust of any kind for the benefit of Smith, the in- 
solvent. There was an absolute conveyance of Smith's interest to the 
use of such creditors as were parties to the contract. The amount of 
the debts due from the insolvent greatly exceeded the value of the 
property conveyed for their satisfaction. It is not necessary to con- 
sider the various objections which were made to this arrangement by 
the objecting creditor. They were carefully considered by the court 
and ail were regarded as untenable. The conclusion of the court was 
stated as follows: 

"We do not think that the contract between Smith and his creditors _can be 
construed to bave been made with an intent to defeat or delay his creditors." 

In the course of the opinion the court made the f ollowing stateraent, 
which we adopt and apply to the case now before us: 

"There was certalnly nothing wrong, when Smith found himself in in- 
solvent circumstances, to disclose his situation to his creditors, and to pro- 
pose to pay them, in equal proportion, as far as his ability extended, and to 
obtain therefor a discharge from his debts. On the part of his creditors 
there was nothing Iniquitous in acceding to such a proposai. And if there 
were any of Smith's creditors, who disllked the terms which were ofCered, and 
preferred the chance of obtalning satisfaction by other means, it was com- 
pétent and right for them to refuse. But there seems no good reason why 
such refusai should prevent Smith and the other creditors from executlng an 
accommodation, which appears so humane and just. Still, however, if any 
of the reasons, offered on the part of the plaintiff, are avallable to the pur- 
pose, for which they were intended — to show that the contract is void, as it 
respects the creditors who are not parties to it— the plaintifE must prevail, 
and the persons summoned as trustées adjudged to be so." 

The learned District Judge seems to hâve relied upon South Danvers 
National Bank v. Stevens, 5 App. Div. 392, 39 N. Y. Supp. 298 (1896), 
where the Appellate Division of the Suprême Court of New York said : 

"In addition, we think, with the learned trial judge, that the assignment 
was fraudulent in fact There is no doubt as to a debtor's right to go to 
creditors with a vlew of effecting an amicable settlement, and in the course 
thereof Informing such creditors that a fallure to compromise wiil necessitate 
an assignment. But this is qulte another thing from dolng what was done 
hère, namely, formally executing an assignment and then using it as a weapon 
for the purjwse of coercing a creditor into an agreement by which he gives 
to the committee haviug charge of carrying out a composition the right to 
discharge the debt, and thus foregoing the rigVit which the creditor bas, not 
oiily to recelve a dlstrlbutive sbare of bis debtor's property, but also to iJro- 
cced for the balance against such debtor." 
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That statement must be construed in the liglit of the facts as they 
existed in the case then before the court. A partnership was insol- 
vent, and in September, 1891, made an agreement in writing with its 
creditors that it would place its .affairs in the hands of a committee 
of its creditors, who should realize upon its assets and divide the pro- 
ceeds equitably among the creditors. One of the creditors declined 
to accède to the arrangement, and began an action against the parties 
on a note given by them. That action was commenced in March, 
1892. Thereupon the comlmittee of the creditors suggested that the 
firm make a gênerai assignment, so that the creditor who had com- 
menced the action might not secure a préférence, and on June 16th 
the assignment was executed, and the attorney for the firm at once 
informed the plaintifFs attorney that the assignment had been made 
and would be used unless the plaintiff made a settlement. No agree- 
ment was reached and the plaintiff recovered his judgment on July 
7th, and on the next day the assignment was filed. It was perfectly 
évident that the purpose of the assignment was to force the plaintiff 
to make a settlement. Such an assignment, of course, could not be 
sustained. Its very purpose was to hinder and delay the creditor. 
But the facts in that case are so entirely unlike the facts in the case 
at bar that the décision is not applicable to the présent case. 

In Sargent v. Blake, 160 Fed. 57, 61, 87 C. C. A. 213, 217 (17 L. 
R. A. (N. S.) 1040, 15 Ann. Cas. 58 (1908), an insolvent partner con- 
veyed his interest in the partnership property to his partner, and the 
latter immediately thereafter paid to the mother of the insolvent $3,- 
731.90 for the money which she had loaned to the son to put into the 
partnership business. There was no intent on the part of either part- 
ner to hinder, delay, or defraud creditors to any greater extent than 
the payment to the mother would necessarily hinder or prevent them 
from collecting their debts. The Circuit Court of Appeals in the 
Eighth Circuit held that the transfer was not illégal, as having been 
made with intent to hinder or defraud the creditors, and said, through 
Judge Sanborn: 

"The only évidence that .Maxwell intended to hinder or defraud the cred- 
itors of the partnership is that, while the firm and the partners were in- 
solvent, King conveyed his interest to Maxwell, and the latter paid his 
mother in préférence to his other creditors. The only way in whlch Max- 
well could hâve made this payment In bad faith would hâve been to bave 
made it in whole or in part in secret trust for himself, or with the actual in- 
tent to hinder or defraud the creditors of the company more than the mère 
payment of the debt to his mother out of the proi)erty of the former part- 
nership, in préférence to the claims of the partnership creditors, must neces- 
sarily hâve delayed or preveuted their collection of their claims, and there 
was no évidence of any such trust or intent. The évidence was that he in- 
tended to pay his mother in préférence to the partnership and to other cred- 
itors, that his mother had loaned him the money to engage in and conduct 
the partnership business, that he had purchased the interest of his partner, 
and that, as soon as the business and the property became his, he paid her 
the délit which he owed her. The facts that the payment to Mrs. Sargent 
had the inévitable eftect to deprive the creditors of the partnership of an op- 
portunity which they would otherwise hâve had to coUect their claims in 
whole or in part, and that Maxwell knew that this would be its effeet, and 
hence ruust hâve intended that resuit, do not establish the fact that he in- 
tended to hinder, delay, or defraud those creditors within the meaning of 
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section 67e. It Is every intent to hinder, delay, and defraud creditors tin- 
lawfuUy only, not every intent to hinder or delay them in collecting, or to 
prevent them from collecting, their çlaims, that avails to avoid a transfer 
iinder that section. An insolvent debtor has the jus disponendi of his prop- 
erty until the commencement of proceedings in bankniptcy against him. He 
has the légal right to secure and pay his debts with it, provided always the 
security or the payment is not violative of any of the acts of Oongress or any 
of the laws of the land. A préférence of one creditor over others by such a 
payment or by such security, which is free from actual or constructive fraud, 
and from any purpose to afCect other creditors Injuriously beyond the neces- 
sary effect of the security or préférence, is valid and lawful, and it cannot 
évidence such intent to hinder, delay, or defraud creditors as will make it 
void or voidable under section 67e. Coder v. Arts, 152 Fed. 943, 947, 82 C. 
O. A. 91 [15 L. R. A. (N. S.) 3721 ; Sabin v. Columbia River Lbr. & Fuel Ce, 
25 Or. 15, 34 Pac. C92, dOô, 42 Am. St. Rep. 75C; Lampson & Povvers v. 
Arnold, 19 lowa, 479, 484 ; Stewart v. Dunham, 115 U. S. 61, 66, 5 Sup. Ct. 
1163, 29 h. Ed. 329." 

So in the case at bar we regard it as a matter of no conséquence, as 
far as the précise question now under considération is concerned, that 
the sale of the assets at their f ull value niay hâve hindered or delayed 
the protesting creditors. There was no intention to defraud the cred- 
itors; neither was there any intention to hinder or delay them, or to 
force them to a settlement. If as a resuit they hâve beau hindered 
and delayed, it is nothing more than the inévitable resuit which fol- 
lows from the sale by an insolvent, where the proceeds are used to 
pay certain creditors in préférence to others. Such sales under cer- 
tain circumstances can be set aside on the ground of the préférence, 
but in the absence of the fraudulent intent they do not warrant the 
court in refusing to discbarge the bankrupts. The insolvents had the 
jus disponendi of the partnership property at the time, and they 
transferçed it to pay partnership debts. The plan to form the cor- 
poration and to purchase the assets for $1,550 and to pay ail the cred- 
itors 25 cents on the dollar, including the two objecting creditors, was 
conceived before the interview with the attorney for the objecting 
creditors was held, at which the latter declined to consent to the set- 
tlement because his demands for a secret additional sum beyond that 
to be paid to the other creditors was refused, and a few days after- 
wards the corporation was organized in accordance with the previous 
understanding. The course the objecting creditors took had no influ- 
ence whatever ,upon what was donc by the insolvent partners, who 
were acting with the approval of the creditors' committee. 

The decree below must be reversed, and the cause remanded, with 
directions to grant the bankrupts their discharge ; and it is so ordered. 
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lOWA I.AND & TRUST CO. et al. v. UNITED STATES et aL 

UNITED STATES v. HAWKINS et al. 

(Circuit Court of Appeals, Elghth Circuit. July 29, 1914.) 

Nos. 4001, 407T. 

L Indians (§ 13*) — T-ANDS — Validitt of Patents — FEAUDxn.ENT Eneollment 
OF Deceased Pekson. 

The father of a ehild which had dled In 1898, by false and perjured tes- 
timony that the child was a llving freedman member o£ the Creek Tribe 
of Indians on April 1, 1899, procured his enroUment as sucli by the Com- 
mission under Aet June 28, 1898, c. 517, 30 Stat 495, Act March 1, 1901, 
c. 676. 31 Stat. 861, and the Supplemental Agreement vrith the Creek Na- 
tion of June 30, 1902, c. 1323, 32 Stat. 500, and the subst^uent issuanee in 
his name of patents to an allotment of land under said acts, which land 
the parents, as his helrs, sold and conreyed. Held that, there being no 
such person in existence on April 1, 1899, his enroUment and the patents 
Issued to him were wholly void and eonveyed no title, and no subséquent 
grantee could acquire any title or rights thereunder. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. { 30; Dec. Dig. 
i 13.*] 

2. Vendob and Puechase (§ 220*) — Bona Fide Pubchasebs — Limitation of 

doctkine. 

The équitable doctrine of bona fide purchaser without notice does net 
apply, where there is a total absence of title in the vendor. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
461-465, 720; Dec. Dig. | 220.*] 

3. Indians (§ 18*) — Lands — Validitt of Patent. 

Act April 26, 1906, c. 1876, § 5, 34 Stat. 1.^8, and Act June 25, 1910, 
c. 431, I 32, 86 Stat 863, which provide for the contlngency of the death 
of an Indian allottee before the deed becomes effective, and that In such 
case the land shall inure to and vest in his helrs, both assume the ex- 
istence of a légal allottee, and neither has any application where there 
never was such an allottee in existence. 

[Ed. Note. — For other cases, see Indians, Cent Dig. § 49; Dec. Dlg. 
î 18.*] 

4. Indians (§ 13*) — Patents to Allotment — Suit for Cancellation — Find- 

iNG OF Commission. 

A flndihg by the Commission to the Flve Civillzed Tribes of Indians 
that a person was entitled to enroUment as a member of a tribe and to 
an allotment of land, in proceedings wholly ex parte, is not concluslve 
against the United States, when it sues to cancel the resulting patent on 
the ground that it was obtained by means of false and fraudulent proofs. 

[Ed. Note. — For other cases, see Indians, Cent Dig. $ 30; Dec. Dig. 
S 13.*] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by the United States against James Hawkins, Ella 
Hawkins, the Boynton Land, Mining & Investment Company, the 
lowa Land & Trust Company, E. S. Warner, L. C. Hivick, M. I. 
Seifried, W. H. Mânes, and J. P. Hivick. From the decree there 
were cross-appeals by the United States and by the lowa Land & Trust 
Company and E. S. Warner. Reversed on appeal of United States. 
AfSrmed on appeal of other parties. 

•For other ca^es see same topic & i numbeb 1d Dec. & Am. Digs. Iâ07 to date, & Rep'r Indexes 
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In No. 4001 : 

Charles F. Runyan, oî Muskogee, 0kl., for appellants. 

C. C. Herndon, Asst. U. S. Atty., of Muskogee, 0kl. (John B. Mc- 
serve and D. H. Linebaugh, both of Muskogee, Okl., on the brief), for 
the United States. 
In No. 4077: 

C. C. Herndon, Asst. U. S. Atty., of Muskogee, Okl. (D. H. Line- 
baugh, of Muskogee, Okl., on the brief), for the United States. 

N. A. Gibson, of Muskogee, Okl., for appellees Hivick and others. 

Before HOOK and CARI^AND, Circuit Judges, and REED. Dis- 
trict Judge. 

CARLAND, Circuit Judge. [1] Chester Hawkins was born Janu- 
ary 1, 1897, and died May 27, 1898. He was the son of James and 
Ella Hawkins. On or about the 19th day of January, 1904, James 
Hawkins appeared before the Commission to the Five Civilized Tribes 
and filed therewith proof tending to show that the said Chester Haw- 
kins was a freedman member of the Creek Nation or Tribe of In- 
dians, and was in fact living and entitled to enrollment on the Ist day 
of April, 1899, as provided in the act of June 28, 1898 (30 Stat. 495), 
and the act of March 1, 1901 (31 Stat. 861). and the Supplemental 
Agreement of the Creek Nation of June 30, 1902 (32 Stat. 500). The 
Commission, accepting as true the proof offered by said James Haw- 
kins, admitted to enrollment said Chester Hawkins as a freedman cit- 
izen of the Creek Nation, entitled to an allotment of land under the 
several acts of Congress above referred to. On or about June 6, 1904, 
said James Hawkins made application to the Commission to hâve al- 
lotted to Chester Hawkins the northwest quarter of section 14, town- 
ship 12 north, range 13 east. On the same day certificates of allot- 
ment were issued to the said Chester Hawkins and delivered to James 
Hawkins, allotting forty (40) acres of said land as a homestead and 
120 acres as surplus land. On August 20, 1904, a homestead deed or 
patent was issued to Chester Hawkins by P. Porter, Principal Chief 
of the Muskogee (Creek) Nation, conveying to said Chester Hawkins 
the southeast quarter of the northwest quarter of section 14, township 
12 north, range 13 east. On the 30th day of August, 1904, an allot- 
ment deed was issued by the Muskogee or Creek Nation, signed by 
P. Porter, Principal Chief, as aforesaid, conveying to Chester Hawkins 
the west half of the northwest quarter and the northeast quarter of 
the northwest quarter, section 14, township 12 north, range 13, which 
deeds were approved by the honorable Secretary of the Interior Octo- 
ber 26, 1904, and were filed for record November 4, 1904. James 
Hawkins and Ella Hawkins conveyed the land in question to the lowa 
Land & Trust Company for the considération of $300. On the 17th 
day of March, 1909, James Hawkins and Ella Hawkins conveyed the 
same property for the considération of $1 to E. S. Warner, who was 
the président of the lowa Land & Trust Company. June 3, 1910, the 
lowa Land & Trust Company executed and delivered an oil and gas 
lease on said land to L. C. Hivick and M. I. Seifried. 
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The évidence submitted by James Hawkins, upon which Chester 
Hawkins was admitted to enrollment by the Commission to the Five 
Civilized Tribes, was false and perjured; Chester Hawkins having 
died as hereinbefore stated. The United States brought this action 
in the court below in its own behalf and in behalf of the Creek Tribe 
or Nation of Indians, for the purpose of having the patents issued 
to Chester Hawkins declared void and canceled. The trial court grant- 
ed the relief prayed for except as to the lessees of the lowa Land & 
Trust Company, holding that the patents were void as against the other 
défendants, and that the lowa Land & Trust Company had actual no- 
tice that Chester Hawkins was not living on April 1, 1899. It decided 
that the lessees of the lowa Land & Trust Company were innocent 
purchasers, so to speak. The United States has appealed from so 
much of the decree as was in favor of the lessees of the lowa Land 

6 Trust Company — No. 4077. The lowa Land & Trust Company 
and E. S. Warner hâve appealed from the decree against them — No. 
4001. Ail other défendants either filed a disclaimer or defaulted. 

As we view the case, we do not think that it is one where the dé- 
fense of innocent purchaser may be applied. Chester Hawkins, hav- 
ing died before April 1, 1899, must be considered as having had no 
existence, so far as being a citizen of the Creek Nation entitled to an 
allotment of land under any law of Congress. The patents issued 
by the Creek Nation ran to a person not in being, and therefore con- 
veyed no title whatever. There being no ancestor entitled to an allot- 
ment of land, there was no land to which the heirs of Chester Haw- 
kins were entitled. As we understand the Creek Agreement, in cases 
where the ancestor dies before allotment, but after enrollment, the 
lands were to be conveyed directly to the heirs ; therefore there was 
no pretense in this case that the heirs were seeking an allotment as 
représentatives of a deceased ancestor. There can be no question but 
that the patents were void. The only question is as to whether a case 
is presented where under any circumstance an innocent purchaser of 
the land can be prùtected. If no title passed from the Creek Nation, 
then the vendees of James and Ella Hawkins obtained no title, nor 
did the lessees of the lowa Land & Trust Company. 

[2] We do not see how there can be any escape from this conclu- 
sion. The équitable doctrine of a bona fide purchaser without notice 
does not apply where there is a total absence of title in the vendor. 
The good faith of a purchaser cannot create a title where none ex- 
ists. Tiffany's Real Property, § 380 (Ed. 1903) ; Jones' Law of Real 
Property, § 223; Hunter v. Watson, 12 Cal. 363, 73 Am. Dec. 543. 
See, also, Boone v. Chiles, 10 Pet. 177, 9 L. Ed. 388; Vattier v. Hine, 

7 Pet. 252, 8 L. Ed. 675 ; Sampeyreac v. United States, 7 Pet. 222, 

8 L. Ed. 665 ; Lindblom v. Rocks, 146 Fed. 660, 77 C. C. A. 86; Texas 
Lumber Mfg. Co. v. Branch, 60 Fed. 201. 8 C. C. A. 562; Dodge v. 
Briggs (C. C.) 27 Fed. 160 ; Oakley v. Ballard, Fed. Cas. No. 10,393. 

We are of the opinion that, as Chester Hawkins never had any ex- 
istence so far as being entitled to an allotment of land is concerned, 
and having died before April 1, 1899, he was, so far as being an ap- 
plicant for a patent to the land in controversy, a myth, and that the 
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language used by the Suprême Court in Moffatt v. United States, 112 
U. S. 31, 5 Sup. Ct. 14, 28 L. Ed. 623, is pertinent. We quote from 
the opinion in the case as follows : 

"The patents, belng Issued to flctitlous parties, could not transfer the tltle. 
And no one could dérive any right under a conveyance in the name of the sup- 
poses patentées, A patent to a flctitlous person is, in légal efCect, no more 
than a déclaration that the government thereby conveys the property to no 
one. There is, In sueh case, no room for the application of the doctrine that 
a subséquent bona flde purehaser Is protected. A subséquent pnrchaser is 
bound to know whether there vras, in faet, a patentée, a person once in being, 
and not a mère myth, and he wîU always be presumed to take hls conveyance 
upon the knowledge of the truth In this respect. To the application of this 
doctrine of a bona flde purehaser there must be a genuine instrument havinè 
a légal existence, as well as one appearing on Its face to pass the title. It 
cannot arise on a forged Instrument, or one executed to flctitlous parties ; that 
Is, to no parties at ail, however much decelved thereby the purehaser may be. 
Even In the case of negotlable Instruments, where the doctrine is carried 
farthest for the protection of subséquent parties acquiring title to the paper, 
it cannot be Invoked If the instrument be not genuine, or If It be executed 
without authority from its supposed maker. Floyd's Aeceptances, 7 Wall. 666, 
676 [19 L. Ed. 169] ; March t. Fulton County, 10 Wall. 676, 683 [19 h. Ed. 
1040]." 

We think the présent case cornes clearly within the principles above 
announced. McLeod v. United States, 187 Fed. 261, 109 C. C. A. 
207, and McClure v. United States, 187 Fed. 265, 111 C. C. A. 1, are 
cases where the Court of Appeals of the Ninth Circuit held for can- 
cellation patents to land even where the land had been conveyed to 
bona fide purchasers. 

It is claimed, however, that this court in the case of United States 
V. Jacobs, 195 Fed. 707, 115 C. C. A. 507, decided that the bona fide 
purehaser had a right to rely upon the finding of the Commission to 
the Five Civilized Tribes, that Pearlie Jacobs in that case was a Hv- 
ing member of the tribe on April 1, 1899. We think the présent case 
is clearly distinguishable from United States v. Jacobs, supra, in this 
respect : It appears from the opinion in that case that Pearlie Jacobs 
was a freedman member of the Creek Nation or Tribe of Indians and 
had been enrolled, but that she died before an allotment was made 
to her, and that under the law the heirs applied for the allotment and 
patents were issued to them. So far as a bona fide purehaser is con- 
cerned, the fact that the heirs of Pearlie Jacobs made an application 
for an allotment as représentatives of a deceased ancestor, and that 
patents issued to them direct, présents a very différent case from the 
one at bar. In the case cited the title to the land undoubtedly passed. 
The grantees were in being as held by this court. The bona fide pur- 
ehaser dealing with the heirs, who had the apparent title on the face 
of the patent, would hâve a right to rely upon the judgment or find- 
ing of the Commission to tlie Five Civilized Tribes that the patentées 
were entitled to the land. In the case at bar there was no instrument 
which conveyed in any way the title to the land in question from the 
Cherokee Nation to James and Ella Hawkins. We therefore think 
that this is a case where the patents must be held to be void, even as 
against an innocent purehaser, if any such exists. 

[3] It is claimed that section S of the Act of Congress of April 
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26, 1906 (34 Stat. 137), and section 32 of the Act of Congress of June 
25, 1910 (36 Stat. 855), relieve the case of the difficulties which hâve 
been mentioned. Thèse laws hâve no application where there is no 
allottee. The language used in section 5 assumes that there is in ex- 
istence a légal allottee, and provides for the contingency of the death 
of the allottee before the patent becomes effective. This law provides 
that, if the death of the allottee occurs before the patent becomes ef- 
fective, the land shall inure to and vest in his heirs. Section 32 is to 
the same effect. It assumes that deeds hâve been issued to a légal 
allottee, who has died before the approval of the deed. Neither sec- 
tion deals vvith the case where there never vi^as an allottee in existence. 

[4] It is urged, also, in the présent case, that the United States 
cannot cancel the patents in question because the fraud alleged was 
not extrinsic to the matter tried at the hearing before the Commission. 
To support this position the following cases are cited: Hilton v. 
Guyot, 159 U. S. 113, 16 Sup. Ct. 139, 40 L. Ed. 95; United States 
v. Throckmorton, 98 U. S. 61, 65, 66, 25 L. Ed. 93 ; Vance v. Bur- 
bank, 101 U. S. 514, 519, 25 L. Ed. 929; Steel v. St. Louis Smelt. & 
Réf. Co., 106 U. S. 447, 453, 1 Sup. Ct. 389, 27 L. Ed. 226; Moffat 
v. United States, 112 U. S. 24, 32, S Sup. Ct. 10, 28 L. Ed. 623; United 
States v. Minor, 114 U. S. 233, 242, 5 Sup. Ct. 826, 29 L. Ed. 110. 
But the Suprême Court has often held that the rule above announced 
is not applicable to ex parte proceedings in the United States Land 
Office, and that the finding of the land officers in such proceedings, al- 
though not open to collatéral attack, is not conclusive against the gov- 
ernment, when it sues to cancel the resulting patent upon the ground 
that it was obtained by means of false and fraudulent proofs. United 
States v. Minor, 114 U. S. 233, 5 Sup. Ct. 826, 29 L. Ed. 110; Mc- 
Caskill Co. V. United States, 216 U. S. 504, 30 Sup. Ct. 386, 54 L. 
Ed. 590; Washington Securities Co. v. United States, 234 U. S. 76, 
34 Sup. Ct. 725, 58 L. Ed. 1220. In the case last cited it was said 
that : 

"No doubt those officers found from the proofs submltted to them tUat the 
lands were agricultural and not coal lands, for that was a prerequislte to is- 
suing the patents ; but the proceedings were not adversary lu any true sensé 
of the term. The applications and proofs of the entrymen were strictly ex 
parte. The government was uot called upon to make any adverse showlng, no 
issue was framed, no hearing was had, and no one represented the govern- 
ment, save in the sensé that the land officers dld so." 

In the case at bar the hearing before the Commission to the Five 
Civilized Tribes was purely ex parte. The United States or the Creek 
Nation was not represented, and no issue was framed or tried. 

From what has been said, it results that the decree below in favor 
of the lessees of the lowa Land & Trust Company should be reversed, 
and the case remanded, with instructions to render a decree in favor 
of the United States against ail défendants ; and it is so ordered. 

HOOK, Circuit Judge. I doubt that a deed or patent to a dead 
man is so' utterly void that his heirs can convey no valid interest to 
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an innocent purchaser. The ancient ceremony at the transfer of land, 
which required a living grantee, does not prevail in this country, and 
the rule based on it should give way. So much for the cascof the 
lessees. In other respects I concur in the foregoing opinion. 



In re BURB MFG. & SUPPLT CO. 

In re PORTER. 

(Circuit Court of Appeals, Second Circuit August 31, 1914.) 

Nos. 279, 280. 

1. Bankbuptct (§ 36*) — Pboceduee — Poweb of Cotjet to Vacate Obdeb 

AFTEB TEBM. 

The gênerai rule that a court bas no power to set aslde or modlfy Its 
Judgments or decrees after the term at whlch the same were entered does 
not apply* to orders and decrees In a bankruptcy proceedlng as to which 
there are no separate terms. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 36 ; Dec. Dlg. 
§ 36.*] 

2. JuDioiAL Sales (§ 31*) — Effect of Confiemation. 

Whlle confirmation of a sale made under an order of court does not pass 
the légal title, It vests the fuU équitable title to the property In the pur- 
chaser. 

[Ed. Note. — For other cases, see Judlcial Sales, Cent Dig. §§ 59-67; 
Dec. Dlg. § 31.*] 

8. JuDiciAL Sales (§ 35*) — Vacation — Gbounds. 

A judlcial sale may be vacated for cause, even after confirmation ; but 
public policy requires that there should be stablllty In such sales, and a 
sale should not be set aslde, except for reasons for which equlty should 
set aslde a sale between individuals. 

[Ed. Note.— For other cases, see Judlcial Sales, Cent Dig. §§ 72, 73; 
Dec. Dig. § 35.*] 

4. JuDiciAL Sales (§ 42*) — Peesons Who mat Question Validitt. 

One must be a party who is Interested and injurlously afCected by a 
judlcial sale, to entltle hlm to apply to hâve It vacated. 

[Ed. Note. — For other cases, see Judlcial Sales, Cent Dig. §§ 80, 81; 
Dec. Dlg. § 42.*] 

6. Bankbuptct (§ 311*) — Secueed Debts — Waiveb of Secubitt. 

A secured creditor of a bankrupt, who proves hls debt as unsecured, 
waives hls security. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 497-500; 
Dec. Dig. § 311.*] 

6. JuDiciAL Sales (§ 31*) — Ibregtjlaeities in Peoceedings — Pebsons Who 
MAY Question Validitt — Lâches. 

Defects of form or irregularities in an order of sale or notice are cured 
by confirmation, and even in case of serions irregularities a .party who, 
with knowledge of the same, falls to object before confirmation, loses his 
right by his lâches, and cannot thereafter ask a vacation of the sale on 
that ground. 

[Ed. Note. — For other cases, see Judlcial Sales, Cent Dig. §§ 59-67; 
Dec. Dig. § 31.*] 

*For other cases see same topic & S numbes in Dec. & Am. Dig8. 1907 to date, & Rep'r ludexea 
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7. JuDiciAi, Sales (§ 39*) — Vacation — Inadequacy op Peice. 

Inadequacy of priée alone is not suffleient ground for settlng aslde a 
sale after confirmation, unless the inadequacy is so great as to raise a 
presumption of f raud or to shock the conscience of the court. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dig. § 77; Dec. 
Dig. § 39.»] 

8. BANKRtrpTCT (§ 269*) — Sale of Realtt bt Trustée — Grounds for Vaca- 

tion. 

The différence between $6,250, for whlch property was flrst sold by a 
ti-ustee in bankruptcy, and .$8,500, whlch it brought on a resale, held not 
to show such a gross inadequacy of price as to justify the vacation of the 
confirmation and the setting aside of the first sale. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. § 269.*] 

Pétitions to Revise Orders of the District Court of the United States 
for the Eastern District of New York. 

Pétitions to review and revise an order of the United States District 
Court for the Eastern District of New York setting aside a previous 
order confirming a sale, and also to review and revise an order confirm- 
ing a resale held pursuant to the bef ore mentioned order, and to vacate 
and set aside the order confirming the resale. Both pétitions were Con- 
solidated and heard on a single record by order of this court. 

For opinion below, see 209 Fed. 138. 

The bankrupt corporation owned an equity in certain real estate situate at 
Nos. 96-98 Lexington avenue, borough of Brooklyn, city of New York. This 
real estate was incumbered by three mortgages as foUows: A flrst mortgage 
of $4,250, held by the Bond & Mortgage Guaranty Company ; a second mort- 
gage of $2,000, held by Louisa P. Boaz ; a third mortgage, held by William J. 
Myers, as trustée. The second mortgagee, whose mortgage was open, began 
foreclosure proceedings Immediately after the pétition in bankruptcy was 
filed. The trustée in bankruptcy made application to sell the property, and 
thereupon the référée, vrfthout notice to any mortgagee, made an order of sale 
f ree and clear of ail liens. No mortgagee had notice of the sale and no mort- 
gagee was présent at the sale. There is no contention that due notice of sale 
was not sent to and recelved by the gênerai creditors. 

The property was put up for sale on August 5, 1913. The petitloner. Porter, 
bid $5,000, and his bid was the sole bid. The bid was then and there re- 
jected by the trustée. The petitloner asserted that there was no authority to 
reject the bid, and demanded a deed, whlch was refused. The petitloner, 
Porter, thereupon nioved the court, upon notice only to the trustée, for con- 
firmation of the sale. The trustée and the attorney lEor the second mortgagee, 
who appeared voluntarily, protested agalnst confirmation. The court adjourned 
the hearing, upon the motion to conflrm, for two weeks. When the mat- 
ter again came before the court, the petitloner, Porter, announced his readi- 
ness to pay $6,250, instead of $5,000, by buying up the second mortgage. The 
trustée objected to such private sale, and at the same time produced a Mr. 
Koehler in person, and stated he was willing to pay $7,500 for the property, 
and deposited wlth the court a certified check of 10 per cent of this amount. 
The court, however, slgned an order allowing the petitloner. Porter, to get the 
property for $6,250, the amount of the flrst and second mortgages. 

The third mortgagee then came into court and asked for a resale and that 
the alleged confirmation of the sale to the petitloner. Porter, be vacated. The 
third mortgagee belng a trustée for several beneflciaries, one of the bene- 
ficiarles also appeared and asked the same relief, and the trustée of the bank- 
rupt Ukewise asked the same relief. The court set the alleged sale aside, va- 
cated the alleged confirmation, and directed a new sale. At the resale one 
Herman Schomaker bid $8,500 for the property, and his bid was accepted, and 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
217 F.— 2 
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the sale to him conflrmed. The deed transferring the property to Schomaker 
was delivered to Mm in January, 1014. 

The case now cornes up oa the pétitions of Porter to revlew and revise the 
orders made. 

Franklin Taylor, of New York City (Joseph J. Zeiger, of Brooklyn, 
N. Y., of counsel), for petitioner. 

Henry A. Blumenthal, of New York City, for trustée. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question in this case is whether the action of the District Court vacating 
a sale of the property herein involved to the petitioner, Porter, and di- 
recting a new sale, shall stand. The sale made to Porter had been con- 
firmed, only to be subsequently vacated. The purpose of a sale is that 
it shall be final, and the presumption is that a court, before confirming a 
sale made under its authority and in accordance with its directions, has 
observed due précaution to see that no wrong has been accomplished 
in and by the manner in which it was conducted. But it may some- 
times happen that a court is imposed upon, or for some reason fails to 
perform its full duty in respect to such a sale, and when that happens 
a necessity may arise to vacate the sale, although it has been confirmed. 
We proceed to inquire whether the facts in this case justified the court 
below in its action, and whether Porter, the purchaser at the first sale, 
is or is not entitled to the benefit of his purchase. 

[ 1 ] The confirmation order having been made at one term, and the 
order vacating it made at another terra presided over by another judge, 
we are asked to hold that the court had no power to vacate its order, 
upon the theory that, after the expiration of the term in which an or- 
der, judgment, or decree is made, errors can be corrected only by an 
appellate court. In Bronsen v. Schulten, 104 U. S. 410, 415, 26 L. Ed. 
797 (1881), Mr. Justice Miller, speaking for the court, said: 

"It is a gênerai rule of the law that ail the judgments, decrees, or other or- 
ders of the courts, however concluslve in their character, are under the con- 
trol of the court which pronounces them durlng the term at which they are 
rendered or entered of record, and they may then be set aside, vacated, modi- 
fled, or annulled by that court. But it Is a rule equally well established that 
after the term has ended ail final judgments and decrees of the court pass 
beyond its control, unless steps be taken durlng that term, by motion or oth- 
erwise, to set aside, modify, or correct them ; and if errors exist they can only 
be corrected by such proceeding by writ of error or appeal as may be aUowed 
In a court which, by law, can review the décision." 

It is, of course, true that as a gênerai rule the power oi the court to 
modify its orders expires with the term. But there are no terms in 
bankruptcy, and the principle which the learned counsel invokes that a 
court has no power to vacate its order other than at the term in which 
it was granted is inapplicable to the facts of this case. In Sandusky v. 
National Bank, 23 Wall. 289, 23 L. Ed. 155 (1874), Chief Justice Waite, 
speaking for the court, said : 

"A proceeding In bankruptcy from the tlme of its commencement, by the 
fillng of a pétition to obtain the benefit of the act, until the final settlement of 
the estate of the bankrupt, is but one suit. The District Court, for ail the pur- 
poses of its bankruptcy jurisdiction, is aUvays open. It has no separate ternis. 
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Its proceedlngs In any pendlng suit are, therefore, at ail times open for re 
examination upon application therefor in an approprlate form. Any order 
made in the progress of the cause may be subsequently set aside and vacated 
upon proper showing made, provided rights hâve net become vested under it 
which will be disturbed by its vacation." 

[2] The confirmation of the sale did not pass the légal title to Porter, 
but it had the effect of vesting in him the f ull équitable title to the prop- 
erty. Before confirmation a sale is not in a technical and légal sensé a 
sale. Until confirmation an accepted bidder is merely a preferred pro- 
poser. But a confirmation has the efïect of completing the sale, and 
while it does not pass the légal title it vests the f ull équitable title to the 
property in the purchaser, even though the deed executed in pursuance 
thereof is irregular, and even if no deed whatever is made. Stang v. 
Redden (C. C.) 28 Fed. 11 ; Henry v. McKerlie, 78 Mo. 416; 17 Am. 
& Eng. Encyc. Law, p. 993. 

[3] After a sale has been confirmed, it may be vacated for cause. 
But public policy requires that there should be stability in judicial sales. 
The Ruby (D. C.) 38 Fed. 622; Duncanson v. Manson, 3 App. D. C. 
250; Quigley V. Breckenridge, 180 111. 627, 54 N. E. 580; Virginia F. & 
M. Ins. Co. V. Cottrell, 85 Va. 857, 9 S. E. 132, 17 Am. St. Rep. 108. 
They are not to be disturbed for slight causes. Pewabic Min. Co. v. 
Mason, 145 U. S. 349, 12 Sup. Ct. 887, 36 L. Ed. 732. And courts are 
not to be astute in finding out objection to them. Cunningham v. 
Schley, 6 Gill (Md.) 207; Gibbs v. Cunningham, 1 Md. Ch. 44. 

"The order of confirmation glves to the sale the Judicial sanction of the- 
court, and when made it relates back to the time of the sale, and cures ail 
defects and irregularitles, except those founded on want of jurisdiction or 
fraud. As the contract is then complète, the sale will not be set aside. ex- 
cept ;for the same reasons for which equlty would set aside a sale betweea 
individuals; but relief will be given when such reasons do exist, as^ for ex- 
ample, where there has been fraud or mutual mistake." 24 Oyc. 36, 37. 

We discover in the facts herein involved no grounds upon which a 
sale between individuals could be set aside. The reasons given for set- 
ting the sale aside were : That the original order of sale was not cor- 
rect in form ; that the proof of notice of sale was indefinite, and, while 
it made a prima facie compliance with the law, yet the notices did not 
seem to hâve been received; that as the parties had appeared they 
should hâve been served personally or by attorney rather than by mail ; 
that the order of confirmation was not on notice to the parties whose 
rights were eut off. The District Judge declared he was unwilling "to 
find an estoppel where there are so many conflicting equities and where 
the purchaser was told at the sale that his bid would not be accepted." 

The reasons assigned are wholly insufficient to justify the court in 
the action taktn. 

[4] It cannot be important that the mortgagees received no notice 
of the sale, for no one of the mortgagees is in a position where he can 
be heard to attack the sale. Any party interested may apply to hâve a 
judicial sale vacated, unless by his acts or his lâches he has become 
estopped. But he nmst be a party who is interested and injuriously af- 
fected by the sale. Dufour v. Leftwich, 33 La. Ann. 1471 ; Gilmer v. 
Nicholson, 21 La. Ann. 589; Presstman v. Mason, 68 Md. 78, U Atl.. 
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764 ; Klapneck v. Keltz, 50 W. Va. 331, 40 S. E. 570. The mortgagees 
are without interest, becaiise the order confirming the sale was upon 
condition that the purchaser, Porter, should "accept title subject to 
such, i£ any, liens as may be on the property." Moreover the first mort- 
gagee had agreed to renew his mortgage with the purchaser for the 
full amount at an advance in the rate of interest. The second mortgage 
was paid under the agreement the amount bid being sufficient to pay 
the first and second mortgages. And the third mortgage had been sur- 
rendered or waived. The fact that the third mortgagee did not sur- 
render his mortgage until after the sale is not important. The material 
fact is that his interest as a mortgagee did not exist at the time when 
the sale was vacated. 

[5] The third mortgage was discharged by the mortgagee proving 
his claim against the bankrupt's estate. A secured créditer does not 
waive his security by proving his debt in the bankruptcy proceedings, 
if he proves it as a secured debt. But if he proves his debt as unsecured 
he waives the security. See Black on Bankruptcy, § 562. The third 
mortgagee proved his claim as an unsecured claim for the full amount, 
and expressly relinquished his security to the trustée in bankruptcy, 
stating in his proof of claim that the debt had been secured by the mort- 
gage, "ail of which is surrendered herein to the trustée." This surren- 
der was made on August 29, 1913. It also appears that he had received 
a dividend. 

[6] If the original order of sale was "not correct in form," if the 
proof, of notice of sale was "indefinite," such irregularities and defects 
were cured by the order confirming the sale. Nevada Nickel Syndicate 
V. National Nickel Co. (C. C.) 103 Fed. 391 ; Watson v. Tromble, 33 
Neb. 450, 50 N. W. 331, 29 Am. St. Rep. 492; Neligh v. Keene, 16 
Neb. 407, 20 N. W. 277; Cargile v. Ragan, 65 Ala. 287; Mechanics' 
Savings, etc., Ass'n v. O'Connor, 29 Ohio St. 651. Even in the case of 
serions irregularities, a party loses his right to object by failing to make 
timely protest. If he has knowledge of the defects prior to confirma- 
tion, and makes no protest, he loses his right by his lâches, and cannot 
corne in afterwards with a request to hâve the proceeding vacated. 2 
Freeman on Executions, § 340. 

[7] It is said that Porter's bid was grossly inadéquate and such as to 
shock the conscience, and that on this ground alone the court was justi- 
fied in setting aside the sale. The court in its order did not assign the 
inadequacy of the amount Porter agreed to pay as a reason for its ac- 
tion, but it seems to hâve implied it, for its order was made conditional, 
and was only to become effective upon the agreement of the objecting 
parties "to bid or produce a bid of not less than $7,500 (they hâve of- 
fered to bid $8,500) and consent to hâve the balance over liens and ex^ 
penses go into the estate generally." The condition which the court 
attached to its order makes it plain that it could not haye attached any 
serious importance to the reasons it mentioned in the earlier part of 
its opinion for vacating the order confirming the sale. The court seems 
to hâve been under the impression that the fact that a larger sura would 
be realized on a resale was sufficient justification for setting aside the 
first sale, when takcu into considération with the other circumstances. 
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The form of the order shows that the court did net regard the other 
circumstances alone as sufficient to set aside the sale. 

[8] The rule is that inadequacy of price, standing alone, is not suf- 
ficient ground for setting aside a sale, unless the inadequacy is so great 
as in itself to raise a presumption of fraud or to shock the conscience 
of the court. The différence between $6,250, for which the property 
was first sold, and $7,500, for which the court was willing to sell on the 
resale, and the différence between the amount of the first sale and the 
amount of $8,500, reaHzed at the resale, does not show that gross in- 
adequacy which warrants a resale. The cases which illustrate what is 
meant by inadequacy which shocks the conscience are cases where the 
différence in value was very much greater than the différence existing 
in this case. In Lankford v. Jackson, 21 Ala. 650, property worth $1,- 
000 was sold for $6. In Daly v. Ely, 51 N. J. Eq. 104, 26 Atl. 263, prop- 
erty worth $2,500 was sold for $50. In Hardin v. Smith, 49 Tex. 420, 
property worth from $2 to $5 an acre was sold for 28 cents per acre. 
And perhaps a sale for a half, or a third of actual value may be within 
the rule. Sinnett v. Cralle, 4 W. Va. 600. But such a différence in 
value as is shown in the case at bar cannot be regarded as cotning 
within the rule, even when taken in connection with the circumstances 
already noted. The circumstances relied upon raise no presumption 
of fraud or unfairness. 

Before confirmation, if the inadequacy of the price be great, slight 
circumstances of unfairness on the part of the party benefited will be 
sufiîcient to prevent confirmation, and will justify the opening of the 
sale for further bids. In Ballentyne v. Smith, 205 U. S. 285, 27 Sup. 
Ct. 527, 51 L. Ed. 803 (1905), this course was allowed, the property be- 
ing worth at least seven times more than the sum bid. But the case 
is différent after the sale has been confirmed, and the court below 
seems to hâve lost sight of this distinction. After a sale has been con- 
firmed, the court and the successful bidder are regarded as occupying 
the relation of vendor and purchaser in an executed sale, and nothing 
is sufficient to avoid it which would not set aside a sale of like character 
between private parties. In Morrison v. Burnette, 154 Fed. 617, 624, 
83 C. C. A. 391, 398 (1907) the Circuit Court of Appeals in the Eighth 
Circuit declared that: 

"The rule is settled, and it seems to be universally approved, that after con- 
firmation of a judicial sale nelther inadequacy of priée, nor ofCers of better 
priées, nor anything but fraud, accident, mistake, or some other cause for 
which equity would avoid a like sale between private parties, will warrant a 
court in avoidlng the confirmation of the sale, or in opening the latter and re- 
ceiving subséquent bids." 

The court considered the rule so firmly established as to be no longer 
debatable, and in that view of the matter we concur. The cases are 
there collected, and need not be repeated hère. And in view of the 
established principles there can be no doubt that the court below has 
committed a serions error in vacating the order confirming the sale 
made to the petitioner. 

The order which set aside and avoided the sale to the petitioner, and 
ail proceedings based thereon, and which dir-ected a new sale of the 
property, and the order confirming the resale, are hereby reversed. 
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rhe case îs remanded to the trial court, wilh directions to reinstate the 
order of sale to the petitioner and the order confirming the sale, and 
to take further proceedings not inconsistent with the views expressed 
in this opinion. 
It is so ordered. 



POTIvATOH LUMBEE CO. T. HARKINS. 

(Circuit Court of Appeals, Nlnth Circuit. October 6, 1914. Kehearing DenleU 

November 17, 1914.) 

No. 2374. 

1. Masteh and Servant (§ 270*) — Action fob Injubt to Servant — Bvidencb 

— Pboof of Usage. 

In an action to reeover for the Injury or death of an employé, chargeU 
to bave been due to the négligence of the employer in using a machine 
whlch vcas unsultable for the purpose to whlch it was applled, It is com- 
pétent for plaintiff to show that such use was not customary, where évi- 
dence Is aiso introduced to show that the machine, when so used, was 
more dangerous to employés than those tn common use. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 913— 
927, 932; Dec. Dlg. § 270.*] 

2, Evidence (§ 471*) — Subjects of Expert Testimont — ^Neglioence. 

In such suit an objection was properly sustalned to questions on cross- 
examinatlon calling for the opinion of the vtdtness as to whether the man- 
ner in whlch the work was done was not the most "practicable," and a» 
to whether the machine was not "reasonably safe." 

[Ed. Note.— -ï'or other cases, see Evidence, Cent Dlg. §§ 2149-2185; 
Dec. Dlg. § 471.*] 

S. Master and Servant (§ 293*) — ^Action for Injuey to Servant — Instruc- 
tions. 

Instructions given in an action for Injury to an employé considered,. 
and, talîen together, held not erroneous. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1148- 
1156, 1158-1160; Dec. Dig. § 293.*] 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action at law by Susan Harkins against the Potlatch Lumber Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Edward J. Cannon, George M. Ferris, and Charles E. Swan, ail of 
Spokane, Wash., Walter H. Linforth, of San Francisco, Cal., and 
Black & Wernette, of Cœur d'Alêne, Idaho, for plaintiff in error. 

Robert H. Elder and Ed. S. Elder, both of Cœur d'Alêne, Idaho, 
for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The défendant in error recovered a 
judgment against the plaintiff in error for damages on account of the 
death of her husband, who was killed while employed by the plaintiff 
in error in skidding logs. The crew of v;hich the deceased was a 

•For other cases see saïue topic & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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member was engaged in skidding logs with a Marion steam loader. 
The deceased, with two others, had dragged the cable with which the 
logs were skidded ont about 400 feet, to a point where they attached 
the cable to a log. The men, under the direction of the foremen, sta- 
tioned themselves at intervais alongside and near the route the log was 
to travel. This was donc for the purpose of signaling to the engineer. 
The timber was on a hillside, with a grade of about 10 per cent. As 
the log was being hauled in, it started to run, and in its course it 
struck and upset a tree, which fell upon the deceased. Négligence is 
alieged, in that the Marion steam loader was hot suitable or adapted 
to be used as a skidding machine, and was not equipped with the prop- 
er appliances commonly used on skidding machines, and was a dan- 
gerous, unsafe machine for performing the work of skidding logs, in 
that it was not provided with a whistle cord or any device for the 
purpose of giving signais, and was not provided with a haul-back line. 
Error is assigned to the déniai of the motion of the plaintifï in er- 
ror for an instructed verdict in its f avor, on the ground that there was 
no proof that the death of the deceased was caused by the négligence 
of the plaintifï in error, that the Marion steam loader was a reason- 
ably saf e machine, such as was in gênerai use throughout the country, 
and that the deceased assumed ail risks and dangers incident to the 
opération thereof. It is now argued that the évidence shows con- 
clusively that the machine so used and the methods adopted at the 
time of the accident were the same as those adopted and used under 
similar circumstances and conditions ail over the country, and that 
common usage is the suprême test of due care in the sélection of appli- 
ances and the adoption of methods for conducting one's business. But 
this argument ignores testimony which tended to prove that, while the 
machine was in gênerai use for loading logs on cars, it was not used 
for skidding purposes, and that increased hazard attended its use for 
that purpose. We are not convinced, therefore, that the court below 
erred in denying the motion, there being testimony to go to the jury 
tending to show the négligence of the plaintifï in error; testimony to 
the efïect that the Marion steam loader was not commonly or general- 
ly used for skidding purposes ; that it was a loading machine, and in- 
tended to be used only in loading on a car logs lying within a radius 
of 75 feet therefrom, and by means of a short cable. There was tes- 
timony of men of expérience in logging that they had never seen the 
machine used for skidding purposes ; that when so used there was 
no way of giving signais, e.xcept by shouting or waving the hand ; that 
a machine used for skidding is equipped with a whistle cord for sig- 
naling purposes and a haul-back line; that such a machine has two 
drums, one for the cable which draws the log, the other for the haul- 
back line ; and that the haul-back line is used for two purposes, one to 
carry the cable out into the timber, the other to hold the log in its course 
as it is being drawn by the cable. There was évidence that, if a haul- 
back Hne had been used in drawing the log which occasioned the death 
of the deceased, the log would hâve been held to its course and the 
accident would not hâve occurred. 
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[1] It îs true that employers are not insurers, and that the party 
charging négligence does not prove it merely by showing that the ma- 
chine is not in common use, for it may be that the machine used is 
safer than those which are in common use; but it is compétent to 
show that the machine is unusual, and at the same time more danger- 
ous than those in common use. Ahhough there is conflict in the déci- 
sions, the better doctrine is well stated by the Circuit Court of Appeals 
for the Third Circuit in American Locomotive Co. v. White, 205 Fed. 
260, 123 C. C. A. 464, as f ollows : 

"The part that usage should play In controversies llke the case before us 
has been muoh debated, and the décisions thereon hâve by no means been 
imiform. Conflning ourselves for the présent to the point now in issue, we 
State as our opinion that a servant may be permitted to prove the common 
usage of the business, when he charges the master vsrith négligence in doing^ 
some act that départs from the usage ; but the proof should be accompanied 
by évidence that the departure complained of has inereased the danger. The 
increased danger may appear from the circumstances of the act in contro- 
versy, or (in a proper case) It may be shown by the direct testlmony of wit- 
nesses." 

See, also, Chicago & Great Western Ry. Co. v. Egan, 159 Fed. 40, 
86 C. C. A. 230; McGeehan v. Hughes, 217 Pa. 121, 66 Atl. 238; 
Giraudi v. Electric Imp. Co., 107 Cal. 120, 40 Pac. 108, 28 L, R. A. 
596, 48 Am. St. Rep. 114. 

As to assumption of risk, it does not appear from the évidence that 
the deceased so appreciated the risk of his employment that the case 
should hâve been taken from the jury. The deceased had been work- 
ing as a carpenter about the logging camp, and about two weeks be- 
fore the accident he had been assigned to work at skidding logs with 
the Marion steam loader. Prior to that time, he had donc no work 
with that kind of machine. The court, under proper instructions, sub- 
mitted to the jury the question whether he assumed the risk. 

[2] It is assigned as error that the court sustained the objection to 
the question asked the witness Younkin on cross-examination : 

"As a matter of faet, they were doing that work there that moming In the 
most practicable and customary and usual manner under the circumstances. 
Isn't that true?" 

The objection was sustained on the ground that the question was 
leading, and the court said that he would not permit either side to ask 
leading questions of the witness, inasmuch as he was then the fore- 
man in the employment of the plaintifï in error and was the son-in- 
law of the défendant in error. We need not discuss the ground on 
which the ruling was made. We think there was no error, for the 
reason that the question called for the opinion of the witness as t® 
whether or not tl;ie method of doing the work was the most "prac- 
ticable." In 17 Cyc. 56, it is said : 

"The issue of négligence can In m.ost cases well be determlned by the judg- 
ment of a jury, and the inference, conclusion, or judgment of witnesses is re- 
jected. This rule has been applied, for example, ♦ • * as f o conduet — as 
whether it was cautions, dangerous, In the Une of duty, necessary, négligent, 
proper, prudent, reasonable, professlonally skillful, safe, usual, or unusuaU 
find whether such conduet eonstituted good management" 
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Décisions in point are Atchison, T. & S. F. R. Co. v. Myers, 63 Fed. 
793, 11 C. C. A. 439 ; Hunt v. Kile, 98 Fed. 49, 38 C. C. A. 641 ; Seese 
V. Northern Pacific R. Co. (C. C.) 39 Fed. 487 ; Inland & Seaboard 
iCoasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 
270; Henion v. New York, N. H. & H. R. Ce, 79 Fed. 903, 25 C. C. 
A. 223. 

The foregoing considérations and authorities are applicable, also, to 
the contention that the court below erred in sustaining objections to 
questions propounded to witnesses as to whether or not the machine 
known as the Marion steam loader was a reasonably safe machine for 
the purpose of skidding logs within a radius of 500 feet. 

[3] At the close of the instructions to the jury, counsel for plain- 
tifï in error excepted to that portion thereof "which stated that the 
question for the jury to décide was whether the use of the Marion 
steam loader as it was being used at the time of this accident was 
more hazardous than if used with a haul-back." The court expressed 
his understanding that the charge had not been so given, and in fact 
it had not. The court said: 

"To explain: Suppose the défendant had employed some other method by 
which certainly this accident could not hâve happened, and yet that method 
had been attended with danger of other accidents; that is, accidents of dif- 
férent kinds. As an illustration, if horses had been employed for hauling In 
thèse logs, this particular accident, of course, would not bave occurred. It 
eould not hâve occurred in just this way; but the question still remains 
whether this method is more hazardous, and unreasonably hazardous — more 
hazardous than the method of skidding the logs by the use of horses. So, 
referring to the matter of using a signal devlce and haul-back Une, possibly 
this particular accident might have been avoided. But you would not be 
justifled in concluding that this is an improper method, or a négligent method, 
simply or merely from the fact that you may conclude that this accident could 
have been avoided. The question still remains for you to answer, namely, 
whether this method was more hazardous than the other referred to, namely, 
the haul-back." 

We find no error in the instructions so given, especially when it is 
considered in the light of the other instructions, which covered ail 
questions involved in the case. It was necessary for the court to sub- 
mit to the jury the question whether the machine in use was unusual, 
and whether it was more hazardous than the machine equipped with a 
haul-back line. We find no error. 

The judgment is affirmed. 



NORFOLK SAND & GRAVEL CORPORATION v. OHIO LOCOMOTIVE 

CRANE CO. 
(Circuit Court of Appeals, Fourth Circuit September 8, 1914.) 

No. 1248. 

1. Evidence (§ 441*) — Exteinsic Evidence of Contbacts — Ofpeb and Ac- 
ceptakcb. 

Where a proposai to purchase an electrle crâne provided that the terms 
were 50 per cent, cash 30 days, balance in four notes of equal amount, 
payable 3, 6, 9, and 12 months, at 6 per cent., and that ail communica- 
tions between the parties, whether verbal or written, with référence to 

♦For other cases see same topie & § numbeh In Dec. & Am. Digs. 1907 to date, & Rop'r Indexea 
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the subject of the contract, were superseded by the proposai and Its ac- 
ceptance by the purchaser, followed by its approval by an officer of the 
seller, should constltute a binding contract, and no modification should 
be binding on either party, unless it should be In writlng, signed and ac- 
cepted in the same manner as the original contract, a letter written by 
the seller's Southern représentative, confirming an agreement as a part 
of the proposai that the seller should take an electric machine of the 
buyer and allow $2,,S0O on the price of the new one, not aceepted or 
signed by any of the seller's ofEcers, and not shown to hâve been sub- 
mitted to the seller for acceptance, was ineffective to supe^sede the terms; 
specified in the aceepted proposai. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1719, 1723- 
1763, 1765-1845, 2030-2047 ; Bec. Dig. § 441.*] 

2. Pbincipal akd Agent (§ 173*) — ^Acts of Agent — Ratification — Evi- 

dence. 

In an action for the balance of the price of a crâne, évidence held in- 
sufficient to show a ratification by the seller of an agreement of its agent 
to accept an old crâne owned by the buyer as part payment. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 659- 
661 ; Dec. Dig. § 173.*] 

3. Sales (§ 418*) — Breach of Contbaot — Damages. 

For^the breach of a seller's contract the buyer may recover such dam- 
ages as are the natural, proximate, and certain conséquences thereof, but 
cannot recover those which are remote, spéculative, and contingent. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1174-1201; Dec. 
Dig. § 418.*] 

4. Sales (§ 420*) — Beeach of Contbact — Eléments of Damages. 

Where it is doubtful whether items of damage clalmed by a buyer from 
the seller's breach of contract are the natural, proximate, and certain con- 
séquences of the breach, or are remote, spéculative, and contingent, the 
question must be determined as one of fact 

[Ed. Note.— For other cases, see Sales, 'Cent Dig. § 1202; Dec. Dig. § 
420.*] 

5. Sales (§ 418*) — Breach of Contract — Damages — Loss op Profits. 

In an action for the price of a locomotive crâne, the huyer was not en- 
titled to recover on a counterclaim the estimated extra cost of unloading 
gravel by reason of the failure of the crâne to work properly, or the ex- 
pense of demurrage due to the same cause. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1174-1201; Dec. 
Dig. § 418.*] 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by the Ohio Locomotive Crâne Company against the Norfolk 
Sand & Gravel Corporation. Judgment for plaintiff for less than the 
relief demanded. Défendant brings error, and plaintiff assigns cross- 
error. Affirmed. 

Albert L. Roper and Ralph H. Riddleberger, both of Norfolk, Va. 
(Riddleberger & Roper, of. Norfolk, Va., on the brief), for plaintiff in 
error. 

William H. White, Jr., and W. H. T. Loyall, both of Norfolk, Va. 
(Loyall, Taylor & White, of Norfolk, Va., on the brief), for défendant 
in error. 

Before PRITCHARD and WOODS, Circuit Judges. 

•For other cases see same topic & § ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
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WOODS, Circuit Judge. This action for $4,800, the alleged contract 
price of a hoisting crâne and a cab, was tried under consent by the court 
vvithout a jury, and resulted in a judgment in favor of the plaintiff for 
the amount claimed, less $709.48 allowed to the défendant on its claim 
of damages for breach of the contract as to the motive power. The 
assignments of error bring up the défenses which were rejected by the 
District Court. In passing on thèse the principle must be applied that 
ail findings of fact by the District Judge having reasonable support in 
the évidence must be accepted as true. 

The defendant's first claim is a crédit of $2,300, which it is alleged 
the plaintiff contracted to allow for an old crâne which the new one 
was to displace. G. W. Butt was the agent at Norfplk of the Ohio Lo- 
comotive Crâne Company, through whom the negotiations for the sale 
of the crâne began. On April 11, 1912, the Ohio Company signed a 
paper partly printed and partly written called "Proposai No. 2328," 
signed in its name, "per Chas. F. Michael, Sec'y," indorsed or "accept- 
ed" by the, Norfolk Company April 15, 1912, "per Geo. W. Roper, V. 
P.," and "approved" by the Ohio Company, "per Chas. F. Michael, 
Sec'y," April 17, 1912. The contract thus made contained thèse stipula- 
tions : 

"The terms of payment are 50 per cent, cash 30 days from date of invoice, 
balance in 4 notes of equal amount, payable 3, 6, 9, and 12 months from date 
of invoice, sald notes to bear 6 per cent, interest" 

"Ail préviens communications between the parties hereto, vphether verbal 
or written, with référence to the subject-matter herein dealt with, shall be su- 
perseded by this proposai, and its acceptance by the purchaser (or hy a duly 
authorized agent of the purchaser), followed by its approval by an offlcer of 
the Company, whose signature it must bear shall make It a binding contract ; 
hovi-ever the proposai, unless accepted by the purchaser vcithln thirty days 
from its date, may, at the option of the company and without notice, be de- 
clared void and vplthdrawii." 

"No moditieation of the contract shall be binding upon either party, unless 
such modification shall be in writing, signed and accepted in the same man- 
ner as the original contract" 

In a letter dated April 13, 1912, addressed to the Norfolk Company 
and signed in the name of the Ohio Company, "by G. W. Butt, So. Rep- 
résentative," is f ound this stipulation : 

"Conflrming agreement and making part of proposai No. 2328, we vrill take 
the electric machine completed that you are now using as part payment on 
the locomotive crâne we are to furnish ; the allowance prlce being $2,300 as 
it now stands." 

[1] The finding of the District Judge that this paper was not sent 
to the Ohio Company with the proposai and was not approved by an 
officer of the company is well supported by the évidence. The défend- 
ant was under the duty to ascertain the extent of Butt's authority. So 
far from the conduct of the plaintiff leading the défendant to suppose 
that Butt had authority to make the terms of sale, it very explicitly neg- 
atived such authority. The requirement that the contract be in writing 
and be sent to the Ohio Company for the approval of an ofïicer plainly 
notified défendant that Butt's représentation extended no further than 
taking and submitting to his principal a written offer. The letter relied 
■on by défendant as part of the offer was not only a separate document. 
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but it purported to supersede the provision of the formai instrument 
that 50 per cent, cash should be paid in 30 days by the totally différent 
provision that the plaintiff should take the old machine at a valuation 
of $2,300. The défendant, having been thus put on notice not to rely 
on Butt's promise, must take the conséquences of his failure to send the 
letter to the plaintiff along with the formai contract for approval of its 
terms. The plaintiff' having submitted to the défendant a written oft'er 
of sale clear in aU its terms, and the défendant having accepted it in 
writing, no unauthorized promise of Butt can affect the right of the 
plaintiff to enforce the contract. If there be loss, the défendant must 
bear it, since it was its own fault that it was deceived by Butt's letter. 
National Safe Deposit Co. v. Hibbs, 229 U. S. 391, 33 Sup. Ct. 818, 57 
L. Ed. 1241. 

[2] 2. The défendant next contends that the évidence admits of no 
other reasonable inference than that the plaintiff by its conduct ratified 
Butt's agreement to accept the old machine as part payment of the pur- 
chase money. On July 10, 1912, after the crâne had been set up, the 
plaintiff wrote, calling attention to the payments provided for in the 
contract. In reply Mr. Roper, vice président of the défendant com- 
pany, wrote a letter mentioning the failure of the machine to corne up 
to spécifications, and saying: 

"I do not quite understand the meaning of the thlrd paragraph of your let- 
ter, on second page. In accordance wlth our contract, you were to allow u» 
$2,300, which practically represented the cash payment for our old crâne. 
This matter was taken up by us with your représentative and made a por- 
tion of an agreement or proposai numbered 2328." 

To this the plaintiff answered as follows: 

"We are in receipt of your letter of the 15th inst., contents of whlch hâve 
been very carefully noted, and, as we thought thèse matters could be best ex- 
plained to you verbally, we hâve arranged to hâve our Mr. Rogers call upon 
you, having left hère last evening, feeling that he will be able to satlsfy you 
on the several points you hâve ralsed. Therefore we will await Mr. Rogers' 
report" 

Rogers, being delayed by other work, did not get to Norfolk until 
September. It appears from the correspondence that ail matters of 
différence were discussed by him with défendants and Butt, but it does 
not appear that he made any concession as to the terms of payment. 

The following extract from a letter of the vice président of the Nor- 
folk Company, dated November 18th, shows clearly that he regarded 
the différence as to the terms and manner of payment in abeyance pend- 
ing the efforts of the Ohio Company to make the machine Work satis- 
f actorily : 

"Mr. Herndon spoke to me with respect to settlement for the machine, and 
I told him that, as soon as this motor could be changed and the machine put 
in shape as contemplated, we would he more than glad to take up with you 
question of settlement. I told him that the delay was caused by your failure 
to send machine properly equipped, and that this delay on your part caused us 
îo be involved in a lawsuit, which will resuit in a great deal of expense. I 
suggested to Mr. Herndon that as soon as the machine was altered in ac- 
cordance with his vlevvs, with the motor in the new position, it would be bet- 
ter for some member of your firm to take the matter of settlement up with. 
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us in person. I believe you will flnd this the best way, espeeially in view 
of the seeming misunderstanding on your part wlth respect to tbe old ma- 
chine." 

It is true that ratification may be implied from silence or failure to 
repudiate after knowledge of the unauthorized act of an agent. Feild 
V. Farrington, 77 U. S. (10 WaU.) 141, 19 L. Ed. 923; Insurance Co. 
V. McCain, 96 U. S. 84, 24 L. Ed. 653. But whether silence or failure 
to repudiate amounts to ratification is a question of fact depending on 
circumstances. Supervisors v. Schenck, 72 U. S. (5 Wall.) 772, 18 L. 
Ed. 556; Hansen v. Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 L. Ed. 
746. The entire correspondence, and especially the defendant's letter, 
tends strongly to support the conclusion of the District Judge that the 
différence as to the manner and terms of payment was understood by 
both parties as remaining open until the machine was made to work 
satisfactorily. 

3. The question of damages is not free from difificulty. The District 
Judge filed two separate papers as his findings of fact, but as both were 
filed before the judgment was entered, and are referred to as the basis 
of the judgment, they must be read together as one paper. In the first 
of thèse papers items to the amount of $709.48 are allowed to the de- 
fendant as follows : 

Material, and other items necessary to altération of machine (not 
disputed) $394 48 

lioss while machine could not be used at ail during period in which 
altérations were being made, 21 days at $15 a day 315 00 

The f ollowing items were disallowed : 

Higher cost of opération of machine that was inadéquate and not Jn 
accordance with contract: 

Extra cost of unloading 15,971 eu. yds. of gravel @ .03S9çf ?621 27 

Extra cost of unloading 32,907 eu. yds. of sand @ .02ç( 658 14 

Amount paid Southern Transportation Co. demurrage for overtime on 
gravel barges which could not be discharged in time allowed on 
account of slowness and inadequacy of hoist (vouchers 1083, 1326 
and 1495) 202 50 

In the second paper filed, referring to thèse disallowed items, among 
other things, the court found "that the défendant proved certain dam- 
ages in offset as set forth in statements Nos. 1, 2, 3, and 4, to be read 
as part of this finding," etc., and then repeats his disallowance of the 
items. The argument in favor of allowing the défendant thèse items 
may be thus summarized : The évidence shows beyond dispute that the 
extra cost of handling the gravel and sand was incurred, and that the 
demurrage was paid, because of the failure of the machine to do the 
full work contemplated by the contract, and the District Judge by the 
spécial finding above mentioned has so held. From this the inference 
is drawn that the District Court could not hâve rejected the items, ex- 
cept on the theory that the damages were too remote, and that in this 
the court committed error of law. 

[3, 4] The argument is, we think, unsound. The courts, it is true, 
hold as a principle of law that damages which were in the contempla- 
tion of the parties, and actually resulted, as the natural, proximate, and 
certain conséquence of a breach of the contract, are recoverable, and 
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that remote, spéculative, or contingent damages are net. It is also true 
that there are many claims for damages f alling so clearly and distinctly 
on one or the other side of the line that the courts fix their status as a 
matter of law. But the rule is well established that in the intermediate 
région of doubt the question whether the damages fall on one or the 
other side is one of fact. United States v. Morgan, 52 U. S. (11 How.) 
154, 13 L. Ed. 643; Benjamin v. Hillard, 64 U. S. (23 How.) 149, 16 
L. Ed. 518; Hutchins v. Munn, 209 U. S. 246, 28 Sup. Ct. 504, 52 L. 
Ed. 776; Herencia v. Guzman, 219 U. S. 44, 31 Sup. Ct. 135, 55 L. Ed. 
81. Numerous authorities on thèse familiar rules are collated in 53 
L. R. A. 33, note. 

[5] The damages disallowed in this case are in this région of doubt. 
There was no definite évidence as to the profits or losses of the busi- 
ness, and the charge for extra cost of unloading rested on estimate and 
not certain data. There was no évidence showing that the plaintifif had 
notice that the slow work of the machine due to inadéquate power 
would resuit in the expense of demurrage. In addition to this there 
was évidence tending to show that the défendant might hâve minimized 
the damage by using the old machine at an expense of, about $300 until 
the new could be made satisfactory, and also that the failure of the 
machine to give satisfaction was due to the lack of skill in opération, 
rather than lack of adéquate power in the motor f urnished by the plain- 
tifï. No doubt the District Judge took ail thèse matters into consid- 
ération in holding that, while proof had been made that the défendant 
suffered the damages mentioned in the disallowed items, yet those al- 
lowed represented in amount ail that could be reasonably charged to the 
plaintiff as the proximate resuit of its failure to furnish an adéquate 
motor. Enough has been said to show tliat this conclusion is not with- 
out support in the évidence. This being so, the findings are conclusive. 

Looking at the entire record, we think ail the spécial findings of fact 
made by the court had reasonable support in the évidence, and the judg- 
ment must there fore be affirmed. 

Afïîrmed. 



NORTHERN COMMERCIAL CO. v, UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit October 6, 1914.) 

No. 2294. 

Whabves (§ 3*) — LicENSE Taxes — "Public Wharf." 

Where plaintiff, a transportation corporation, operated a wharf In 
connection witli its business as common carrier, in which it carried goods 
for ail shippers and stored the goods on its wharf In Alaska, such wharf 
was a public one, though it did not make a separate charge for wtiarfage 
apart from the freight charge for transporting the goods, wlthin Code Cr, 
Proc. Alaska, § 460, as amended by Pol. Code Alaska, § 29, Imposing a li- 
cense tax on persons malntainlng publie doclis, wharves, and warehouses 
in Alaska. 

[Ed. Note. — For other cases, see Wharves, Dec. Dlg. f 3.* 
For other définitions, see Words and Phrases, Blrst and Second Séries, 
Public Wharf.] 

*For other cases see same topic & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 



NOETHEEN COMMEECIAL CO. V. UNITED STATES 31 

In Error to and on Appeal from the District Court of the United 
States for the Fourth Division of tlie Territory of Alaska ; Edward 
E, Cushaman and Peter D. Overfield, Judges. 

Submission of controversy between the United States of America 
and the Northern Commercial Company. From a judgment in favor 
of the United States, the Commercial Company brings error and ap- 
peals. Affirmed. 

See, also, 217 Fed. 33. 

Under the provisions of chapter 28 of tlie Code of Civil Procédure of Alaska, 
which déclares that parties to a question in controversy wMch might be the 
subjeet of an action in a court of record may submlt the same to the dé- 
termination of such court wlthout action, by setting forth In writing the faets 
upon which the controversy dépends, and verlfying the same by the oaths 
of the parties, the parties to the présent controversy stlpulated the facts In 
regard to the saine in substance as foUows: That the défendant, the plaln- 
tiff in error herein, a corporation incorporated under the laws of the state of 
New Jersey, Is carrying on a gênerai merchandlse and transportatlon busi- 
ness in the territory of Alaska. That section 460 of the Code of Criminal 
Procédure of Alaska, as amended by section 29 of the PoUtical Code, provides 
that any person or persons, corporation, or company, prosecuting or attempt> 
ing to prosecute any of the foUowing Unes of business within the district of 
Alaska, shall first apply for permission so to do from the District Court or a 
subdivision thereof in sald district, and pay for sald llcense for the respec- 
tive Unes of business and transportatlon as foHows, to wit: Public docks, 
wharves, and warehouses, 10 cents per ton on freight handled or stored. That 
during the last three years the défendant has been carrjàng on a merchandlse 
and transportation business in Alaska, and has handled a large amount of 
freight, for itself and its shippers, a portion of which freight has been landed 
at Chena for transportation from that point by rail to the town of Falr- 
banks. That the défendant contends that it does not maintain or conduct 
a public dock, wharf, or warehouse at Fairbanks, but it does maintain at 
Fairbanks warehouses vrtthln which It stores merchandlse belonging to it, 
and which It transports by its steamboats from points outside of Alaska to 
Fairbanks, and in which at tlmes it stores gênerai merchandlse belonging to 
it and its shippers. That its wharf and warehouse at Fairbanks is on the 
river baak, at which steamers owned by défendant land and unload the freight 
belonging to the défendant and Its ^ippers, but that no wharfage charge, 
dockage charge, or storage charge is made for freight so handled upon saie? 
wharf. That the défendant does not accept goods on storage for hire, nor 
does it permit beats other than its own to land at Its warehouse and docks 
for the purpose of unloadlng goods for Iiire. That the défendant contends 
that it should not be compelled to pay a license fee of 10 cents per ton on 
freight handled or stored by it, but that the United States contends other- 
wise, and consente that the controversy be submitted to the court for con- 
struction. It was further stlpulated between the parties that there has been 
no effort on the part of défendant to avold payment of the license aforesaid, 
if défendant Is lawfully chargeable therewith. It was further stlpulated that. 
In the event that the court should détermine that défendant should pay the 
license fee, thereupon a référée mlght be appointed to ascertain the amount 
of tonnage upon which sald fee should be paid, and report to the court, which 
report should be subjeet to revIew by the court as in other matters. 

Upon the hearlng the court ruled that the défendant Is liahle for the pay- 
ment of a license fee or tax of 10 cents per ton on freight handled on its 
wharf at Fairbanks, consigned and belonging to persons or corporations other 
than the défendant herein; and the court, for the purpose of having ail 
matters In controversy between the parties made a part of the record, wlth 
the consent of the parties, ordered that the statement of faets be supplemented 
by aading thereto a supplemental paragraph, to be considered as part of the 
original statement of facts, whIch paragraph Is as follows : 

"That slnce the flling of the original statement of facts in this action, and 
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durlng the years 1907, 1908, 1909, 1910, and 1911, défendant has been con- 
ductlng a wharf in Falrbanks, In the same nianner as set forth In the original 
statement of facts herein, and in connection with thèse years it Is consented 
that the court, in determining this action, shall détermine whether or not 
the said défendant is liable to pay a license tax or fee on the amount of 
freight handled upon its wharf at Falrbanks, belonging, conslgned to, or con- 
Klgned by persons or corporations other than the défendant herein, durlng 
said years, and the amount thereof ; that is to say, that the court shall hâve 
jurlsdictlon in the présent action to détermine the eontroversy between the 
parties plalntifC and défendant from the year 1905 down to and includlng 
the year 1911." 

Thereafter the court made an interlocutory order appoinUng a référée, and 
dlrected that he take testimony as to the number of tons of freight belonging 
or conslgned to or by persons or corporations other than the défendant durlng 
the several years mentioned in the amended and agreed statement of facts. 
Upon the report of the référée it was adjudged that the défendant pay to the 
United States a license fee of 10 cents per ton upon the amount of such 
freight, so handled on its public wharf, amountlng to the sum of $2,199.94;. 
From that judgment the présent appeal is taljen. 

Lloyd S. Ackerman, of San Francisco, Cal., and McGowan & Clark, 
of Fairbanks, Alaska, for plaintiff in error and appellant. 
James J. Crossley, U. S. Atty., of Fairbanks, Alaska. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON. 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). _ The 
question hère presented is whether the wharf used by the plaintiff in 
error was a public wharf, such as to be subject to the license tax under 
the statute. In John J. Sesnon Co. v. United States, 182 Fed. 573, 105 
C. C. A. in, we held that the laws of Alaska imposing license taxes 
on différent kinds of business are to be construed liberally, to carry out 
the purposes of their enactment. In Transportation Co. v. Parkers- 
burg, 107 U. S. 691, 699, 2 Sup. Ct. 732, 27 L. Ed. 584, a private wharf 
was defined to be a wharf which the owner has constructed and re- 
serves for his private use. The wharf maintained by the plaintiff in 
error does not come within this définition. It is a wharf which the 
plaintiff in error opérâtes in connection with its business of a common 
carrier. In that business it carries the goods of ail shippers. It trans- 
ports upon its vessels goods for the public, and it stores such goods on 
its wharf, and, while it raakes no separate charge for wharfage, it must 
be assumed that the freight money pays for ail services rendered, in- 
cluding the use of the wharf. In John J. Sesnon Co. v. United States, 
we approved the following instruction which was given to the jury : 

"The business of conducting a wharf is a business Incident and part of the 
lighterage business, and you will remember that if they, asi a lighterage Com- 
pany, received freight, wlthout any discrimination, as to persons, or aa to 
consignées, from ail persons, ail corners, ail those who appUed for the beneflt 
of their lighter plant and their lighter services, why, then, it was a public 
wharf. If they only landed freight for their owu purposes, for their own 
uses, why then, of course, it would be a private wharf, and would not be 
subject to a license." 

We think it should be held that a wharf is a public wharf, within the 
terms of the statute, if the public are allowed to use it. 
The judgment is affirmed. 



NORTHERN COMMERCIAL CO. V. UNITED STATES 33 

NORTHERN COMMERCIAL CO. et al. T. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit October 13, 1914.) 

No. 2293. 

l sttbmission of oontbovebst (§ 14*) — rlqht to appeal bstoppbi, to 

Object. 

Where both parties treated a dispute as one sultable to be submitted 
to the court without action as a civil controversy, as authorized by Code 
Civ. Proc. Alaska, c. 28, and it was determined at the trial on that theory 
without objection, and judgment rendered In favor of défendant, it could 
not object on appeal that plaintiff was not entitled to hâve the judgment 
reviewed, because the subject of the controversy was not one which the 
parties could lawfuUy submit to the court for détermination without ac- 
tion. 

[Ed. Note. — For other cases, see Submission of Controversy, Cent Dig. 
I 15 ; Dec. Dlg. § 14.*] 

2. Statutes (§ 217*) — Constbuction. 

Where a statute Is ambiguous, the court may put Itself as far as possi- 
ble in the light that the Législature enjoyed, including the history of the 
times, to discover the législative intent, but not so where the language is 
clear and the meaning obvious. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. § 293 ; Dec. Dig. 
i 217.*] 

8. Statutes (| 225*) — Constbuctiok — Bablieb Acts. 

Statutes relatlng to the same subject, including earller acts whlch hâve 
explred or been repealed, must be construed in pari materla. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. §§ 302, 303 ; Dec. 
Dig. § 225.*] 

4. Statutes (§i 197, 206*) — Construction— "Oe"— "And." 

In construlng a statute, efCect, if possible, must be given to every word 
and phrase, so as to render the statute a harmonious whole, and th© 
words "or" and "and" may be convertible, if the sensé requires it 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 275, 283; Dec. 
Dig. §§ 197, 206.* 

For other définitions, see Words and Phrases, First and Second Séries, 
And; Or.] 

6. Shipping (S 6*) — LicBNSE Taxes — Statutes — Constbuction — "Not Pat- 
INO Jjicbnse ob Tax Blsewhebe." 

Act June 13, 1902, c. 1082, 32 Stat. 385, dlvided the district of Alaska 
into thrce recording and judiclal divisions, and Code Cr. Proc. Alaska, 
{ 460, provides that transportation Unes, propelled by mechanical power, 
registered tn the district of Alaska, or "not paying llcense or tax else- 
where," shall pay a llcense tonnage tax on each vessel,,and shall obtain 
a license to prosecute such business from a district court, or a subdivi- 
sion thereof, wlthln the district of Alaska. Held, that the words "not 
paying llcense or tax elsewhere" should be construed as limited to the 
payment of a license tax under the act in one of the districts of Alaska, 
and hence a transportation Une operating vessels within Alaskan and 
Oanadian waters and paying a tax in Canada was not for that reason 
exempt from llabllity for the tax Imposed by section 460. 

[Ed. Note. — For other cases, see Shlpplng, Cent Dig. §§ 12-15; Dec. 
Dig. I 6.*] 

8. Shipping (S 6*) — Barges — ^License Taxes — Statute — Construction. 

Code Or. Proc. Alaska, S 460, imposlng a llcense tax on freight and 
passenger transportation Unes propelled by mechanical power, registered 

'For otber casas ae» suu« topic à i iiiimbeb in Dec. t Am. Dlgs. 1907 to date, & Rep'r Indexes 
217 F.— 3 
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In the District of Alaska, Includes barges operated by craft propellP,d by 
mechanical power. 

[Ed. Note. — For otber cases, see Shipping, Cent. Dig. |§ 12-15; Dec. 
Dlg. § 6.»] 

In Error to and on Appeal from the District Court of the United 
States for the Fourth Division of the Territory of Alaska; Edward 
E. Cushman and Peter D. Overfield, Judges. 

Submission of controversy between the United States and the North- 
ern Commercial Company and Northern Navigation Company. From 
a judgment in favor of the United States, the companies named appeal 
and bring error. Affirmed. 

See, also, 217 Fed. 30. 

Thls cause was presented to the trial court, under the title of United 
States of America v. Northern Commercial Company and Northern Naviga- 
tion Company, upon an agreed statement of facts. In pursnance of the pro- 
visions of ehapter 28 of the Code of Civil Procédure of Alaska, whereby it 
appears that, during the yeara 1905 and 1006, the défendant the Northern 
Commercial Company operated certain sternwheel steamboats for transpor- 
tation purposes on the Yukon river and its tributaries, plying between ports 
in the district of Alaska and ports in Yukon Territory, Canada, for the opéra- 
tion of whlch no Ucenses were procured, and during the same years operated 
certain other steamboats on the Yukon river and Its tributaries, and in the 
Bering Sea, at points between St Mlchael and Falrbanks, Alaska, for whlch 
opération Ucenses were procured In pursnance of section 460 of the Code of 
Crimlnal Procédure of the District of Alaska; that for the boats operated 
between points in Alaska ahd points in Canada the Company was compelled 
to and did pay to the Oanadlan government a tax of 8 cents per ton gross, 
and that the United States was also exacting a tonnage tax of §1 net, cus- 
tomhouse measurement, upon the same vessels, whlch the Transportation 
Company reslsts, claiming that it should not be requlred to pay sueh llcense 
of $1 per ton on any such river steamboats not operated whoUy upon the wa- 
ters of Alaska. The stipulation setting forth the agreed statement was filed 
in court October 27, 1906. The cause was not brought on for trial until Au- 
gust 19, 1911, and on the 24th of that month the parties, by order of court, 
were permitted to amend thelr statement of facts to cover also the yeara 
1907 to 1911, inclusive. 

The statute under whlch the llcense tax of $1 net is claimed to be due the 
government is section 460, supra, and provides that any person, coi-poratlon, 
or compauy prosecutlng any of the foUowlng Unes of business wlthin the dis- 
trict of Alaska shall first obtain llcense to do so from a District Court or a 
subdivision thereof in said district, and pay for sald license for the respec- 
tive Unes of business and trade as foUows: 

"Freight and passenger transportatlon Unes, propelled by mechanical pow- 
er, registered in Ihe district of Alaska, or not paylng llcense or tax elsewhere, 
and river and lake steamers, as well as transportatlon Unes doing business 
whoUy witliln the district of Alaska, one dollar per ton per annum on net 
tonnage, custom-house measurement, of each vessel. 

« • • • •• • • • • 

"Ships and shipping: Océan and coastwlse vessels dolng local business for 
hire plying in Alaskan waters, registered in Alaska or not paylng llcense or 
tax elsewhere, one dollar per ton per annum on net tonnage, customhouse 
measurement, of each vessel." 

The judgment of the trial court being In favor of the government, the de- 
fendants prosecute both an appeal and a writ of error. 

•For other cases see same topio & S numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



NORTHEKN COMMERCIAL CO. V. UNITED STATES 35 

Thomas McGowan and John A. Clark, both of Fairbanks, Alaska, 
and Lloyd S. Ackerman, William Thomas, Louis S. Beedy, James Lan- 
agan, ail of San Francisco, Cal., for appellants and plaintiffs in error. 

James J. Crossley, U. S. Atty., and Louis R. Gillette, Asst. U. S. 
Atty., both of Fairbanks, Alaska. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] Preliminarily, the government challenges the right of the défend- 
ants to prosecute either an appeal or a writ of error to this court, on 
the ground that the subject of controversy is not one which the parties 
could lawfully submit to the court for détermination without an action. 

Chapter 28 of the Code of Civil Procédure provides for the submis- 
sion to the court by the parties involved of a question in controversy 
which might be the subject of an action, and relates to civil actions or 
controversies. It is urged that the proceeding is in effect an application 
for a license, coupled with a protest against being required to take one 
out as a prerequisite to transacting the particular business desired to 
be engaged in. But we do not so regard it. It is manif est that there 
was a dispute between the parties as to whether the défendants were 
liable to the payment of the $1 net tonnage tax, the government con- 
tending for and the défendants against the proposition, and it was no 
doubt the purpose o£ the parties by the stipulation to submit the ques- 
tion or controversy to the court for its adjudication. 

Were the controversy such as that a civil action would lie, there 
could scarcely be a doubt that a submission could be had under the stat- 
ute. We hâve been cited to no statute by virtue of which a civil action 
will lie for the recovery of the license tax; but the omission to take 
out such a license and pay the tax is made a misdemeanor, punishable 
by fine and imprisonment. However, the parties hâve seen fit to treat 
the dispute as one suitable to be submitted to the court for détermina- 
tion, without action, as a civil controversy, and we are not disposed, 
after the government has acquired the judgment of the court on that 
theory, to deny the défendants their remedy by appeal or the prosecu- 
tion of a writ of error from such judgment. It would be unjust that 
the government should obtain an advantage upon a given theory, and 
then perpetuate the advantage by a répudiation of such theory. It 
should be further remarked that the question as to whether the cause 
was one suitable to be so submitted to the trial court was not once 
raised in that court. 

The principal question arising from the controversy is whether the 
défendant companies were required by the statute noticed in the state- 
ment to procure a license and to pay the tonnage tax imposed during 
the years involved. This dépends wholly upon the proper construction 
of the statute. 

[2] As a premise, certain well-established principles of construction 
may be recounted. The court may with propriety, where the language 
of the statute appears to be ambiguous or the meaning doubtful, put 
itself so far as possible in the light that the lawmakers enjoyed, and 
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view the situation as it appeared to them, and thereby ascertain and 
discover the purpose and intendment of the enactment from the lan- 
guage employed, in connection with the attending conditions and cir- 
cumstances, including the history of the times. United States v. Union 
Pacific Railroad Co., 91 U. S. 72, 79, 23 L. Ed. 224; Platt v. Union 
Pacific Railroad Co., 99 U. S. 48, 64, 25 h. Ed. 424 ; Smith v. Town- 
send, 148 U. S. 490, 494, 13 Sup. Ct. 634, 37 L. Ed. 533. 

It is scarcely necessary to observe that, where the language of the 
statute is clear and unambiguous, no resort to the rule is essential, for, 
the meaning being obvions, the statute construes itself. 

[3] Statutes relating to the same subject-matter must be construed 
in pari materia. This may include the earlier acts and such as hâve 
expired or been repealed as well. Sections 43 and 48, Endlich on the 
Interprétation of Statutes. 

[4] Elïect, if possible, must be given to every word and phase of the 
statute, so as to render it a harmonious whole ; and the words "or" and 
"and" are sometimes convertible, as the sensé may require. 

[5] The principal difficulty attending the construction of the présent 
statute hinges about the words "or not paying license or tax elsewhere." 
The statute was adopted as an amendment of a preceding statute, which 
read, "Freight and passenger transportation Unes, propelled by me- 
chanical power on inland waters, one dollar per ton per annum on net 
tonnage, customhouse measurement, of each vessel ;" the clause relat- 
ing to ships and shipping being the same as now, with the words "regis- 
tered in Alaska or not paying license or tax elsewhere" omitted. Act 
March 3, 1899, c. 429, 30 Stat. 1336. 

The later statute, or the one under considération, was adopted June 
6, 1900. 31 Stat. 321, c. 786. It is comprised in an act making provi- 
sion for a civil government for Alaska, which by its fourth section 
establishes a District Court, consisting of three divisions, to be presided 
over by a judge for each division. 

By a still later act, approved June 13, 1902 (32 Stat. 385, c. 1082), the 
district of Alaska was divided into three recording and judicial divi- 
sions. 

That the statute was intended to require license of vessels doing a 
transportation business partly on waters of Alaska and partly on wa- 
ters elsewhere is evidenced by the provision, "as well as transportation 
lines doing business wholly within the District of Alaska." True, when 
Congress passed the act, it was doubtless known to it that steamboats 
and other craf t were plying on the Yukon river between points in Alas- 
ka and points in Canada, a foreign country, as well as between points 
wholly in Alaska; but it must be considered that Congress was 
legislating for the district of Alaska, the object being to provide rev- 
enue for carrying on its governmental affairs, and the new statute has 
added another subject touching which revenue may be exacted. 

Plaintifïs in error insist that the words "or not paying license or tax 
elsewhere" must be given a gênerai application, and that the intendment 
of the statute is that they shall relate to the payment of a license or tax 
in Canada, or other place outside the territory of Alaska, as well as in 
Alaska. 
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It inay be that Congress was apprised that such vessels would bc sub- 
ject to a tax in Canada; but, in view of the fact that they were made 
the subject of license for revenue in the district of Alaska, it can hardly 
be supposed that it intended, at the same stroke of the pen, to exempt 
from license the very subject designed by it for producing revenue at 
home, or to make such revenue dépendent upon whether some foreign 
country should exact a tax upon the same subject. Under such a con- 
struction the législation for revenue purposes might prove entirely fu- 
tile, and, indeed, it would in the présent case as to the added subject, 
as ail the vessels plying on the Yukon between Alaska and Canada are 
subject to a tax in Canada. 

Looking further into the statute, the transportation lines are required 
to apply for and obtain the license from a District Court, or a subdivi- 
sion thereof, in the district; there being three judicial divisions, as we 
hâve seen. It seems, therefore, more in consonance with the purpose 
of Congress to interpret the clause as being addressed to the court as 
well as for the délimitation of the license, and if the transportation line 
or lines are paying the license or tax in some other judicial division of 
the territory, then it or they would not be further subject to the license 
tax. In other words, thèse words simply qualify the subject désigna ted 
for license, so that the tax may not be imposed in more than one judi- 
cial subdivision of the territory. This is the only rational rendition 
which will give practical effect to the statute, and at the same time give 
meaning and effect to ail the words of the statute. The clause relating 
to ships and shipping would seem to bear out this construction. It was 
simply designed to make océan and coastwise vessels doing a local busi- 
ness subjects of a license tax for territorial revenue purposes, and it 
was not intended to exempt such vessels from the tax because they 
might be paying a license or tax somewhere else in the United States or 
foreign countries. It is only where they are paying a license or tax in 
some other judicial division of the territory that they will be thus ex- 
empt. 

We hâve not overlooked the grammatical construction given the stat- 
ute by Professor Gayley. It is interesting and academically instructive, 
but where the language is ambiguous, or its meaning involved, such 
construction must give way to the settled rules of légal construction. 

[6] Another question submitted is whether the statute applies to 
barges. If used in connection with mechanical-power propelled craft, 
there exists no reason why they should not also be subject to the same 
license or tax. As the tug and tow are often one in légal parlance, so 
when a barge is pushed forward through means of a vessel propelled 
by mechanical power, and used for transportation of freight or passen- 
gers, the two vessels are in practical effect one, and must submit to the 
license or tax. 

The judgment of the trial court will be affirmed. 



38 217 FEDERAL RBPORTEB 

PITTS BANKING CO. v. CLAYTON. 

In re CHANDLBR. 

(Circuit Court of Appeals, Pifth Circuit. October 5, 1914.) 

No. 2505. 

Evidence (§ 575*) — Competency — Testimont Given by Witness in Priok 
Pkoceeding. 

Where a banknipt, as a witness for the plaintif? in an action by his 
trustée to recover préférences, gave testimony favorable to défendant, 
plaintlff was entitled to show that be had given contradletory testimony 
on a hearing before the référée for the pnrposes of impeachment, but 
such testimony was not admissible to prove the facts alleged, and its sub- 
mission to the jury generally to be considered by them on the issues veas 
prejudicial error. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2407-2409; 
Dec, Dig. § 575.*] 

In Error to the District Court of the United States for the Southern 
District of Georgia ; Emory Speer, Judge. 

Action at law by Cook Clayton, as trustée in bankruptcy of Gray 
Chandler, against the Pitts Banking Company. Judgment for plaintiff, 
and défendant brings error. Reversed. 

John R. L. Smith, of Maçon, Ga., and J. T. Hill, of Cordele, Ga., for 
plaintiff in error. 

Andrew H. Heyward and J. N. Talley, both of Maçon, Ga., for de- 
fendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

FOSTER, District Judge. In this matter Cook Clayton, trustée of 
Gray Chandler, bankrupt, filed his suit against the Pitts Banking Com- 
pany to recover $1,732.45, the aggregate of some six or more payments 
made to the bank within four months of the adjudication and alleged 
to be preferential. The bank admitted receiving payments aggregating 
$748.42 on certain notes of Chandler, but denied knowledge of his in- 
solvency at the time, or that same constituted préférences. At the close 
of the évidence the bank moved for a directed verdict in its favor, which 
was denied. On the trial the plaintiff ofifered Chandler as a witness. 
He testified that his business was running along as usual in November, 
1910, and he was paying some of his debts, and thought if his goods 
could be sold at a reasonable profit he would break even, and that the 
bank was not pressing him. Certain évidence given by him before the 
référée on a previous occasion, tending to contradict his statement that 
the bank was not pressing him, was then read to him. He was cross- 
examined by the court concerning the discrepancy, and attempted an 
explanation, which apparently was not satisfactory. He was then ad- 
monished as follows : 

"This is a very serions matter, Mr. Chandler; you are sworn to tell the 
truth, the whole truth, and nothlng but the truth, and not to do that Is to 

•For other papes ses same toplc & 5 nomeeb in Dec. & Am. Dlga. 1907 to date. & Rep'r Indexes 
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commit perjnry, and perjury Is a punishable offense; a man doesn't commit 
perjury in this court, if the court knows it, without having to undergo a 
trial for it." 

In the course of his charge the court took occasion to say: 

"Tou must bear In mind the testimony of ail tbe wltnesses, and you must 
consider the testimony of the bankrupt hlmself. How was It that he testified 
on direct examlnation hère, after belng put up by Mr. Talley for the trustée 
as hls witness, that the bank did not push him for money? Dld he try to 
convey the impression to the jury that the bank had no reason to know hls 
condition? Yet when we turn to the évidence before the référée it îs as fol- 
lows: 'Q. Dldn't they know you were in pretty toad shape financlally? A. 
Yes, sir.' That Is an Important fact within itself. 'Q. Didn't they know you 
were in pretty bad shape financlally? A. Yes, sir. Q. Who knew that, the 
cashler? A. The cashler and the directors both knew it, I suppose. Q. How 
did they know it? A. I had becn owing the bank some money some time. 
Q. Did you hâve some talks with them just before you left about your con- 
dition — tell them you were pretty hard-pressed ? A. No, sir. Q. They had 
been pressing you for payment? A. Yes, sir; they had been squeezlug, push- 
ing, wantlng money.' Now he tells you the securities wanted that. Is that 
true? Take the whole case together, the testimony before the référée, dld 
he tell the truth then? If that was the truth, dld the bank hâve a reasonable 
opportunity to know his finaneial condition and otherwise that this payment 
was a préférence? Didn't it know that he was in pretty bad shape? He 
sald. the directors and cashler both knew It. What is the truth about it? 
That is for you gentlemen to flnd." 

Défendant excepted to this portion of the charge upon the ground 
that the report of Gray Chandler's testimony before the référée was 
not in évidence, and the f oUowing colloquy took place : 

"The Court: Was not that testimony put in évidence? 

"Counsel for PlaintifiE: No, sir; but Gray Chandler admitted on the stand 
hère to hâve so testified before the référée. 

"The Court: I withdraw what I said about the évidence taken before the 
référée, and you will only bear in mind, gentlemen, that portion which Gray 
Chandler testified to be true hère." 

Défendant again excepted on the ground that it was not proper to 
submit either his admission as to what he testified before the référée 
or the report of the testimony before the référée as évidence of the fact, 
as it could only be admitted for the purpose of tearing down what he 
testified to on the stand. Thereupon the court further charged the jury 
as follows: 

"I will modlfy my charge in that respect, gentlemen. The évidence tchich 
he reoited -front the stand hère that he gave iefore the référée may or may 
not lie sufflcient, as you may regard it in connection icith ail the other tes- 
timony in the case, to show that in point of fact the bank was 'pushing and 
squeezing' him. (Itallcs ours.) You must take hls évidence hère on that sub- 
ject in connection with ail the other évidence in the case and détermine what 
is the truth. If you believe from his évidence hère that he testified one way 
there, and you see from his évidence and bearing and everything else con- 
nected with hls manner of giving testimony hère that he was leaning improp- 
erly toward the défendant hère, you can consider it, and take together ail the 
circumstances, and regard that as a clrcumstance, with the other facts in 
the case, as illuminative of your efforts to flnd out what is the truth, vlz.: 
Was the bank pushing him or was it not pushing him?" 

The défendant then excepted to said portion of said charge, and in- 
structions as so modified, upon the grounds previously urged, with some 
amplification. The court declined to further modify the charge, and the 
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case went to the jury, and resulted in a verdict for plaintîff, on which 
judgment was subsequently entered. Défendant assigns as errors the 
overruling of its motion to direct and the remarks of the judge above 
quoted. 

In the view we take of the case, it is unnecessary to further recite or 
analyze the testimony, except to say that but for the évidence of Chand- 
ler given before the référée there was nothing to indicate that the bank 
was pressing him for payment of his notes. On the contrary, both he 
and the cashier, who was the only officer in active charge of the bank, 
testify that it was îlot pressing him. The importance of Chandler's 
testimony before the référée had been accentuated by the cross-exam- 
ination of the court and the admonition to the witness. In this situa- 
tion it was vitally essential to the défendant that the jury be charged 
clearly regarding the probative effect of Chandler's former testimony. 
No objection was raised to its use to show his contradictory statements, 
and no point is now made on that ground, but in any event it could only 
be used to impeach his credibility, and could hâve no effect to prove 
the facts therein shown. As to this the text-writers agrée, and the rule 
is thus clearly stated by Mr. Jones : 

"In some states the statute broadly provides that the one produclng a wit- 
ness may show that at other times he has made statements inconsistent wlth 
his présent testimony. But under thèse statutes the courts hâve frequently 
rejected such testimony unless surprise or hostility was shown. And when 
received the courts hold that such statements are admissible only for the pur- 
pose of impeachment and not to prove the truth of the facts stated in the 
déclaration," Jones on Evidence, paragraph 855. 

The portion of the charge complained of was prejudicial to the de- 
fendant. To this the judge's attention was called by timely exception. 
There is nothing in the charge as originally given that would tend to 
offset or neutralize the effect of the above quoted remarks, and the sub- 
séquent modifications do not help matters. On the contrary, they could 
hâve no other effect than to give the jury to under stand that they might 
consider Chandler's évidence before the référée as sufficient to show 
that in point of fact the bank was "pushing and squeezing" him, and 
that it was an important fact on which recovery might dépend. 

The charge was error. As for this reason the judgment must be re- 
versed, it is unnecessary to pass on the other assignment. 

Reversed and remanded. 



MANHATTAN OANNING CO. V. WILSON *1 

MANHATTAN OANNING CO. t. WILSON. 

(CSreuit Court of Appeals, Nlnth Circuit October 6, 1914.) 

No. 2377. 

L SeAMEN (§§ 11, 21*) — INJURT IN SeEVICE— STJIT rOB CtTRE AND Wages. 

It is not a défense, to a suit by a seaman to recover for tlie cost of 
médical attendance and care whlle disabled by an injury and wages dur- 
ing such time, that lie had been guilty of a violation of Ihe shlpping arti- 
cles, which would bave warranted hls discharge, where the master, al- 
thougà havlng knowledge of the fact, did not discharge him. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 39-44, 92-110, 
187; Dec. Dlg. §§ 11, 21.* 

Elghts and liabillties of seamen as to médical treatment, see note to 
The Cuzco, 83 C. C. A. 186.] 

2. Seamen (§ 18*) — Wages — Extba Wages fob Impbopek Discharge— Con- 

8TEUCTI0N or StATUTE. 

Eev. St. § 4527 (U. S. Comp. St. 1901, p. 3077), which provides that a 
seaman improperly diseharged before commencement of the voyage, or 
before he has eamed a month's wages, shall be entitled to one month's 
wages in addition to those earned, is not applicable to a case where a 
seaman was taken from the vessel to a hospital, because disabled, but 
was not discharged. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 76-82 ; Dec. Dlg. 
§ 18.*] 

3. Seamen (§ 6*) — "Commencement or Voyage." 

When a vessel with ail her cargo aboard left her dock to be towed to 
a buoy in the bay for a temporary mooring, her voyage commenced. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 8-18 ; Dec. Dig. 
§ 6.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in admiralty by J. W. Wilson against the Manhattan Canning 
Company. Decree for libelant, and respondent appeals. AfErmed. 

For opinion below, see 210 Fed. 898. 

Charles W. Dorr, Hiram E. Hadley, Clyde M. Hadley, and Fred- 
erick W. Dorr, ail of Seattle, Wash., for appellant 
James Kiefer, of Seattle, Wash., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The appellant employed the appellee in 
the capacity of cook on the brig Harriet G., at $80 a month, for a 
voyage from Seattle, Wash., to Port Heiden, Alaska, and retum, not 
exceeding six months. The appellee signed shipping articles before 
a shipping commissioner on April 21, 1913. On April 23, 1913, the 
brig, having received ail her cargo, left her dock in the port of Seat- 
tle, and was towed by a tug to a buoy in the bay. Immediately after 
she left the dock, the appellee fell from the companion way leading 
from the poop deck to the main deck, and sustained serious injuries. 

•For otbsr casea ses aam* toplc & l humbbr in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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At his request he was taken to a hospital and remained there until 
May 5, 1913. The decree of the court below awarded the appellee 
$30.60 for hospital services, $50 for médical attendance, and $440 for 
his wages from April 21, 1913, to the end of the voyage. 

[1] The appellee on the day before the accident had brought aboard 
fiye gallons of whisky, and the appellant contends that thereby he 
violated the provision of the shipping articles that no grog was al- 
lowed, "and none to be brought on board by the crew," and that he 
was drunk at the time of the accident, and the appellant cites cases 
to the proposition that a seaman may be discharged for drunkenness 
in the home port before the voyage has begun. But the évidence 
shows that the master overlooked the appellee's breach of the ship- 
ping articles in bringing the liquor aboard, and promptly confiscated 
the whisky, and that the appellee was not discharged, although an- 
other cook was employed to take his place before the vessel left the 
harbor. Nor are we convinced that the court below and the commis- 
sioner erred in concluding upon the évidence that the appellee was 
not drunk, or appreciably under the- influence of liquor, at the time 
of the accident. 

[2] It is contended that the appellee's employment ceased before 
the commencement of the voyage, and that he was not entitled to 
wages for the voyage, or for wages for more than one month, and 
that the question of his wages is controUed by section 4527 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 3077). That section pro- 
vides: 

"Any seaman who has slgned an agreement and Is afterward discharged be- 
fore the comnienceiuent of the voyage, or before one month's wages are earued, 
without fault on his part justifying such discharge, and without his consent, 
shall be entitled to receive from the master or owner, in addition to any wages 
he may hâve earned, a sura equal in amount to one month's wages as com- 
pensation, and may, on adducing évidence satisfactory to the court hearing 
the case, of having been improperly discharged, recover such compensation as 
if it vvere wages duly earned." 

■ Conceding that this statute, which was repealed as to vessels en- 
gagea in the coastwise trade by Act June 9, 1874, c. 260, 18 Stat. 
64 (U. S. Comp. St. 1901, p. 3064), was as to seamen shipped before 
a shipping commissioner on such vessels revived by the amendment 
of August 19, 1890 (26 Stat. 320, c. 801) and the amendment of Febru- 
ary 18, 1895 (28 Stat. 667, c. 97 [U. S. Comp. St. 1901, p. 3065]), it 
is not, in our opinion, applicable to the présent case for the reason that 
the appellee was not discharged, and so far as the record shows he 
was guilty of no fault justifying discharge. 

[3] Moreover, the accident occurred after the commencement of the 
voyage. The voyage commenCed when the vessel, with her cargo 
aboard, left the dock on her way to the buoy. Carver's Carriage by 
Sea (5th Ed.) § 148; Bowen v. Hope Ins. Co., 20 Pick. (37 Mass.) 275, 
32 Am. Dec. 213 ; Cockrane v. Fisher, 1 C. M. & R. 809 ; Sun. Mut. 
Ins. Co. V. Mississippi Valley Transp. Co. (C. C.) 17 Fed. 919. In 
Barker v. McAndrew, 18 C. B. & S. 759-772, Willes, J., said: 

"The commencement of the voyage is the commencement to do that for 
which the shipowner is to be pald freight" 
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We do not say that an actual formai discharge would be necessary 
in order to entitle an owner to discharge his obligation to a seamaji 
by paying him a month's wages, as provided for in section 4527. The 
conduct of the master or owner, or the existing circumstances, might 
be such as in law to discharge a seaman from his contract. But that 
is not the présent case, and it is not alleged in the answer that the ap- 
pellee was discharged. Through no gross négligence of his own, the 
appellee was injured while engaged in the performance of his duties, 
and after the voyage had commenced. The case cornes within the rule 
that a vessel and her owners are liable in case a seaman falls sick or 
is wounded in the service of the ship, to the extent of his maintenance 
and cure, and to his wages at least as long as the voyage is continued. 
The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760; The 
NIew York, 204 Fed. 764, 123 C. C. A. 214; The Santa Clara (D. C.) 
206 Fed. 179; The Nyack, 199 Fed. 383, 118 C. C. A. 67. 

The appellee invokes the power of this court on the appeal to add 
to the decree a provision for the payment of his maintenance during 
the time of his disability. But we find nothing in the record to justify 
such an award. There is no proof that the appellee expended any sum 
or incurred a debt for maintenance, or that the hospital charges did not 
cover ail costs of maintenance. 

The decree is affirmed. 



BEATSON COPPEE CO. v. PEDBIN. 

(Circuit Court of Appeals, Ninth Circuit. October 5, 1914. Reliearlng Denied 

November 17, 1914.) 

No. 2360. 

1. Appeal and Error (§§ 272, 501*) — Beview — Giving ob Refusai, ov In- 

structions — Exceptions. 

The giving or refusai of Instructions cannot be revlewed by an appel- 
late court, unless exceptions thereto were taken In open court whlle the 
jury were at the bar, and such fact must be shown by the record. 

[Ed. Note. — For other cases, see Appeal and ESror, Cent Dig. §§ 1611- 
1619, 2300-2305; Dea Dig. §§272, 501.*] 

2. Master and Servant (§ 270*) — Action for Injury to Servant — Evidence. 

In an action for an Injury to a mine employé against the employer, évi- 
dence to show the rule or custom prevaillng In such worlsings wîth re- 
spect to the inspection of walls after a shot, and the person whose duty 
It was to attend to the same, held compétent. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 913- 
927, 032 ; Dec. Dig. § 270.*] 

3. Mastee and Servant (§ 284*) — Action for Injubt to Servant — Ques- 

tions FOR JUET. 

Evidence in an action for injury to a mine employé held such as to 
make it proper to submlt the case to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1000- 
1000, 1092-1132 ; Dec. Dig. § 284.*] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska ; Fred M. Brown, Judge. 

•For other cases see same toplc & § mbmber in Dec. & Am. Digs. lïj)? to date, & Rep'r Indeze» 
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Action at law by John Pedrin against the Beatson Copper Company. 
Judgment for plaintiff, apd défendant brings error. Affirmed. 

R. J. Boryer, of Cordova, Alaska, and Myrick & Deering, of San 
Francisco, Cal., for plaintiflF in error. 

T. C. West, of San Francisco, Cal., and E. E. Ritchie, of Valdez, 
Alaska, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This action was brought by the défendant 
in' error as plaintifï in the court below to recover damages for personal 
injuries sustained by him while working in a mine of the Beatson Cop- 
per Company through its alleged négligence, which alleged négligence 
was denied by the company, the plaintiff in error hère, in addition to 
which it set up in its answer the défenses of assumption of risk and 
contributory négligence on the part of the plaintiff and négligence of 
his fellow servants. The trial resulted in a verdict for the plaintiff, the 
case being brought hère by writ of error. 

[1] The points mainly relied upon in argument by the counsel for 
the plaintiff in error relate to the giving and refusai to give certain 
instructions to the jury, which, upon référence to the record, we find 
we are precluded from considering, for the reason that the action of 
the court in the respects complained of was not seàsonably excepted 
to; the record showing that the case was submitted to the jury on the 
lltb of November, 1913, and that the defendant's exceptions were 
not entered until November 14, 1913 — the bill of exceptions reciting : 

"It having been stipulated between the attorneys for plaintiff and défend- 
ant in the présence of the jury before it had retired, and in the présence of 
the court, that the plaintiff and défendant hâve until the 16th day of Novem- 
ber, 1913, to make and take exceptions to instructions given and ref used." 

In the case of Arizona & N. M. Ry. Co. v. Clark, 207 Fed. 817, 125 
C. C. A. 305, we said : 

"There are varions assignments of error In respect to giving and refusai to 
give certain instructions to the jury, which we are precluded from considering 
for the reason that exceptions thereto wère not seàsonably taken. The record 
shows that, after the jury had been instructed and retired In charge of the 
bailtfCs, certain exceptions were taken by counsel for the respective parties, 
and the record shows that: 'Before the jury retired to consider of their ver- 
dict the court granted permission to the défendant to embody In its bUl of 
exceptions, if It should tender one, its objections to the instructions of the 
court to the jury more at length and In détail.' That none of such exceptions 
can be hère consldered was distinctly decided by this court in the case of 
Western Union Tel. Co. v. Baker, 85 Fed. 690, 29 C. C. A. 392, and has been 
80 held by many other fédéral courts. See the numerous cases cited in that 
last mentioned, and in Star Co. v. Madden, 188 Fed. 910, 110 O. O. A. 652, 
where is set out the rule laid down by the Suprême Court in Phelps v. Mayer, 
15 How. 161, 14 h. Ed. 643, as follows: 'It has been repeatedly decided by this 
court that it must appear by the transcript, not only that the instructions 
were given or refused at the trial, but also that the party who complalns of 
them excepted to them while the jury were at the bar. The statute of West- 
minster II, which provides for the proceeding by exception, requires, in ex- 
plicit terms, that this should be done, and, if it is not done, the charge of the 
court, or its refusai to charge as requested, form no part of the record, and 
cannot be carried before the appellate court by writ of error. It need not 
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be drawn out In form and signed before the jury retire ; but It must be taken 
in open court, and must appear, by the certlflcate of the judge who authenti- 
cates it, to hâve been so taken. Nor Is this a mère formai or technical provi- 
sion. It was introduced and is adhered to for purposes of justice.' " 

[2] In the présent case the record shows that the plaintiff was an 
experienced miner and had been working at the place where the ac- 
cident occurred about two weeks prior to its happening. The place 
was what is spoken of in the record as a "glory hole," and was from 
14 to 15 feet wide, from 10 to 12 feet deep, and about 20 feet long. 
Working there were two drillers, who, after drilling and loading the 
holes, fired the shots, and the plaintifï and another mucker, whose duty 
it was to remove the broken rock and earth — when necessary breaking, 
or "bulldozing," as the opération is spoken of by witnesses, the larger 
pièces of rock in order to do so. This shift of four meta was in charge 
of a shift boss named Green. On the trial one Gleason, a wifcness on 
behalf of the plaintifï, was asked this question: 

"Now, where a shot is flred in the walls of a mine, partieularly an open 
mine or a glory hole, is there any rule about making an inspection of the sur- 
rounding walls immediately afterwards?" 

To which objection, interposed by the défendant, was overruled by 
the court, and its ruling also assigned as error; the answer of the 
witness being: 

"The rule is that a man bas got to bar down his ground to make It safe, 
not to bave loose ground in the walls after a blast ; that is, if a man is go- 
ing to work under it" 

And a like objection, ruhng, and assignment were made in respect 

to this other question to the witness: 

"Where work is being done under the direction of a foreman or shift boss, 
who looks after that? A. Why, the foreman or shift boss, who is in charge." 

[3] We see no error in those rulings, nor any error in the ruling 
of the trial court in denying the motion made on behalf of the de- 
fendant upon the conclusion of the plaintifï's évidence, and also upon 
the conclusion of the entire évidence in the case, for a directed verdict 
in its favor. The évidence, we think, was such as to make the case 
a proper one for submission to the jury under appropriate instruc- 
tions. 

The judgment is affirmed. 



UNITED STATES v. lA CHÏONG. 

(Circuit Court of Appeals, Nlnth Circuit. October 6, 1914.) 

No. 2317. 

AiiENS (§ 32*) — Immigration — Chinesb— Rioht to Enteb — Décision of Im- 
migration Atjthobities. 

Since the coUector of customs, in determining the rlght of a Ohinese 
person to land, may act on his own information and discrétion, and such 
action, however taken, Is conclusive, subject to the rlght of appeal to the 
Secretary of the Treasury, the fact that the coUector, la determining that 

*For other cases s»e sam« tapie fi i kumbbr in Dec. & Am. Digs. ISVl to date, & Rep'r Indexes 
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relator was not entltled to enter, falled to glve to relator's certiflcate îden- 
tlfying him as a merchant, issued under Act May 6, 1882, c. 126, § 6, 22 
Stat. 60, as amended by Act July 5, 1884, c. 220, 23 Stat. 116 (U. S. Comp. 
St 1901, p. 1307), the effect to which it was legally entltled, but, con- 
sidering ail the testimony, rejected the certiflcate as évidence of relator's 
right to land, did not entltle relator to hls discharge on habcas corpus. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.» 

What Chinese persons are excluded frora the United States, see note to 
Wong You V. United States, 104 C. C. A. 538.] 

Appeal f rom the District Court of the United States for the Terri- 
tory of Hawaii ; Sanford B. Dole, Judge. 

Application by Li Chiong for a writ of habeas corpus to obtain his 
discharge from custody of the immigration authorities, after having 
been denied his right to enter the United States on a merchant's cer- 
tificate. From an order granting the writ, and directing that petition- 
er be allowed to enter, the United States appeals. Reversed and re- 
manded. 

The United States appeals from the judgment of the District Court of the 
Territory of Hawaii, dlscharglng upon writ of habeas corpus the appellee, a 
Chinese alien, from the custody of the immigration authorities, who held hlm 
for the purpose of preventlng hlm from entering the United States, under the 
Chinese Exclusion Act. The appellee presented to the Immigration inspector 
at Honolulu a certiflcate, as provlded by section 6 of the act of 1882, as 
amended by the act of 1884, issued by the Chinese consul gênerai at Manlla 
and vlséed by the Insular collecter of customs at that port, certlfying that 
the appellee was a merchant, and was Interested In a business fli'm In Manlla, 
and had pursued the occupation of merchant slnce 1904. The certiflcate was 
Issued on Octoher 9, 1911, and was vIsÊed three days later. The appellee, upon 
recelvlng the certiflcate, left the Philippine Islands for China, and there re- 
sided some 18 months, after whlch he took passage for the United States. 
The immigration authorities denied his right to land, on the grouud that it 
had been 1 year and 7 months slnce the certiflcate was Issued, and he had 
not vlslted his business at Manlla, except brlefly, while his steamer was 
stopping at that port en route to the United States, and that he had not fol- 
lowed a mercantile pursult slnce the date of the certiflcate, and that there 
was nothlng to show that he would foUow that pursult if allowed to enter the 
United States. 

The pétition for the writ set forth thèse facts, and alleged that the hearlng 
had before the immigration officers was not a fuU and fair hearlng, but was 
only the semblance of a hearing, and that the appellee was denied and re- 
fused the right to hâve counsel and an interpréter durlng the examinatlon, and 
that the certiflcate was not given the welght to which it was by law entltled, 
but that décision was rendered dlrectly contrary to the certiflcate and to the 
évidence. The trial court upon the hearlng ruied that the appellee was en- 
tltled to his discharge from custody upon the ground that the immigration 
officers had denied the légal valldlty of the certiflcate, which the statute de- 
clared should be prima fade évidence of the facts set forth therein, and the 
"sole évidence permlsslble on the part of the person so producing the same to 
establish the right of entry into the United States." The court said: "From 
this we flnd that ail that the petltloner had to do was to produce his certifl- 
cate. In fact, he should not hâve been permltted to do anything more than 
to exhlblt hls certiflcate, leaving It to the government to controvert and dis- 
prove the same. This has not been done, except as the government may bave 
considered the petitioner's testimony to hâve controverted and disproved the 
certiflcate, and the facts therein stated, which cannot be sald to hâve hap- 
pened. The Inspector in charge has, in the view of this court, mistaken the 
law of the case." 

•For other cases see same topio & § numbbb In Dec. & Am. Digs. 1907 to date, & Rey'r Indexes 
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John V/. Preston, U. S. Atty., and Earl H. Pier, Sp. Asst. U. S. 
A-tty,, both of San Francisco, Cal., for appellant. 

Before GILBERT and ROSS, Circuit Judges, and DIETRICH, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). Tlie 
décision of the case on appeal is ruled by Lee Lung v. Patterson, 186 
U. S. 168, 22 Sup. Ct. 795, 46 L. Ed. 1108. In that case the court 
quoted and adopted the language of the District Court in Re Lee 
Lung, 102 Fed. 132, 134, as foUows: 

"Thèse cases establish the doctrine that the coUector of customs. In deter- 
mlnlng the right of Chinese persons to land, may act upoa hls own Informa- 
tion aud discrétion, and that such action, however taken, is conelusive of the 
matter, subject to the right of appeal to the Secretary of the Treasury ; that 
his décision, If he décides net to hear testimony, or not to give effect to évi- 
dence which the laws of Congress hâve provided, shall be sufflcient to estab- 
lish the right to land in the first instance, or décides not to décide, is con- 
elusive." 

Answering the argument that the statute makes such a certificate 
évidence which the immigration officers hâve no power to disregard, 
the court said: 

"But jurisdiction Is given to the collector over the right of the allen to 
land, and necessarlly jurisdiction is given to pass on the évidence presented 
to establish that right. He may détermine the validity of the évidence, or 
recelve testimony to controvert ît, and vre cannot assent to the proposition 
that an officer or tribunal, in\'psted with jurisdiction of a matter, loses that 
jurisdiction by not glving sufflcient weight to évidence, or by rejecting proper 
évidence, or by admitting that which Is improper." 

Applying the doctrine of that case, there is no room to question the 
authority of the immigration oflficers to do as they did in this case, up- 
on considération of ail the testimony, reject the évidence of the cer- 
tificate notwithstanding that by an act of Congress it was made prima 
facie évidence of the right of the applicant to land in the United 
States, and to décide as they did, to deny controlHng effect to évidence 
wrhich the laws of Congress hâve provided should be but prima facie 
sufficient to establish the right to land. 

It follows that the judgment of the court below must be reversed, 
and the cause remanded, with instructions to remand the appellee to 
the custody of the officers f rom whom he was taken. 
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LEE LEONG T. UNITED STATES. 



(Circuit Court of Appeals, Ninth Circuit October 6, 1914. Eehearlng Denleâ 

November 17, 1914.) 

No. 2331. 

1. Habeas CoEPtrs (| 54») — Pétition — Sufficienct — Déportation or Ohi- 

NESE. 

A pétition by a Chinese person, who bas been ordered deported, for a 
writ of habeas corpus, whlch allèges tbat petltloner was not glven a fair 
hearing, but does not state wherein or in what respect such. hearing was 
denied, Is Insufflclent to sustaln jurisdlctlon to Issue the wrlt. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. { 51; Dec. 
Dig. § 54.» 

What Chinese persons are excluded from the United States, see note to 
Wong You V. United States, 104 C. G. A. 538.] 

2. AuENS (§ 46*) — Immigration — Effect of TIirbitobiai. Statuts. 

Act Hawaii Aprll 17, 1911, whlch authorizes the secretary of the ter- 
rltory, when satisfied that a person was bom in the Hawalian Islands, 
to issue to such person a certifleate showlng that fact, whlch shall be 
prima facle évidence thereof, cannot aCect the laws of the United States 
In regard to the immigration of aliens. 

[Ed. Note.— For other cases, see AUens, Cent. Dig. { 105 ; Dec. Dig. 
S 46.*] 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii ; Chas. F. Clemons, Judge, 

In the matter of the pétition of Lee Leong for writ of habeas cor- 
pus. From an order denying the writ, petitioner appeals. Afïirmed. 

The appellant appeals from' an order of déportation made by the District 
Court of the United States for the territory of Hawaii, upon a hearing on the 
return to a wrlt of habeas corpus. The pétition for the writ alleged that the 
appellant was bom in the territory of Hawaii January 21, 1888, of Chinese 
parents there residlng ; that about four years later he was taken by hls par- 
ents to China, and there remained untll February, 1913, when he left for Hono- 
lulu ; that upo;n February 21, 1912, the secretary of the territory of Hawaii, 
after application, and upon due hearing as provided by law, Issued a certif- 
leate certlfying that the appellant was bom in the Hawalian Islands on or 
about January 21, 1888. The pétition further alleged that the appellant was 
glven but the semblance of a hearing before the immigration offlcers, to dé- 
termine whether he should be allowed to land, and that sald hearing was not 
a fair and bona flde hearing, but that the proceedings were conducted In an 
Illégal and Improper manner, and not in accordanee with the acts of Congress. 
Upon the hearing, testlmony of witnesses was taken, and the immigration 
ofRcers thereupon denied the rlght of the appellant to land, and ordered hlm 
deported to China. 

Andrews & Quarls, of Honohilu, Hawaii (George S. Curry, of 
Honolulu, Hawaii, and James A. Ballentine, of San Francisco, Cal., 
of counsel), for appellant. 

Before GILBERT and ROSS, Circuit Judges, and DIETRICH, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] It 
Js not specified in the pétition for the writ wherein or in what respect 
the appellant was denied a fair and impartial hearing. The allega- 

*For other cases se» same topic £ { numbeii in Dec. t Am. Digs. 1907 to date, & Rep'r Indeze» 
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tîons in that respect are not sufficient to sustain jurisdiction to issue 
the writ. 

[2] But counsel for the appellant urge that the décision was con- 
trary to law, in that the immigration officers denied to the certificate 
of birth that considération which in law it was entitled to receive. 
The certificate was issued under an act of the Législature of Hawaii 
approved April 17, 1911, which provides in substance that the secre- 
tary of the territory of Hawaii may, whenever satisfied that any person 
was born within the Hawaiian Islands, cause to be issued to such per- 
son a certificate showing that fact. It provides that the application 
shall be on swom pétition and accompanied by affidavits of witnesses, 
and that the secretary may examine under oath any applicant or per- 
sons cognizant of the facts regarding the application, and it further 
provides that any certificate so issued shall be prima facie évidence of 
the facts therein stated. 

Two grounds may be suggested on which it should be held that there 
was no error in denying to the certificate a controlling effect on the 
hearing. In the first place, no act of the territory of Hawaii can avail 
to aflfect the laws of the United States in regard to the émigration 
of aliens. Williams v. United States, 137 U. S. 113, 11 Sup. Ct. 43, 
34 L. Ed. 590. In the second place, assuming that the certificate of 
the secretary of the territory of Hawaii was, as the law declared it to 
be, prima facie évidence of the facts recited, there is in the record am- 
ple évidence to justify the immigration officers in ruling that the prima 
facie presumption was overcome. This was the conclusion of the 
court below, and we find no error therein. Lee Lung v. Patterson, 
186 U. S. 168, 22 Sup. Ct. 795, 46 L. Ed. 1108. 

The judgment is affiirmed. 



UNITED STATES v. TSURUKICHI NAKAO. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1914.) 

No. 2318. 

ÂUENfg (I 46») — Immigration — Re-entht of Domiciled Alien. 

The provisions of Immigration Act Feb. 20, 1907, c. 1134, 34 Stat. 898 
(U. S. Gomp. St Supp. 1911, p. 499), respectlng the admission and dé- 
portation of an allen, apply to an alien who, having remained in thls 
country for more than three years after first entry, and having gone 
abroad, although for a temporary purpose, wlth the intention of retum- 
Ing, again seeks admlttance to the United States. 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. § 105; Dec. Dlg. 
{ 46.*] 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii ; Sanford B. Dole, Judge. 

In the matter of the application of Tsurukichi Nakao for writ of 
habeas corpus. From an order granting the writ, the United States ap- 
peals. Reversed. 

The appellee, a subjeet of the Emperor of Japan, came to the Hawaiian Is- 
lands in November, 1892, and remained there until November, 1908, when he 

•For otber cases se* ■amt topic A i mitubbb io Dec. A Am. Dlfs. 1M7 to date, * Rep'r Indexa* 
217 F.— 4 
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returned to Japan, not Intendlng to abandon or surrender hls rlght to corne 
a gain to Hawaii as a domiciled alien. He retumed to Honolulu on May 23, 
1913. The médical offlcers of the United States Public Health and Marine 
Hospital Service found that lie was afflicted with trachoma. He was there- 
upon denied the right to land in the territory of Hawaii. The Board of Spé- 
cial Inqulry found that he was not a domiciled alien. He took an appeal from 
that décision to the Secretary of Labor. On the appeal the décision was af- 
firmed. On a pétition alleging that the Board of Spécial Inquiry commltted 
an error of law, by reason of the fact that the évidence adduced before the 
Board affirmatively showed that the appellee was a domiciled alien, within 
the meaning of the lavvs of the United States, the court below issued a writ 
of habeas corpus, and upon the hearing on the retum thereto ordered that 
the appellee be discharged from custody. 

John W. Preston, U. S. Atty., and Earl H. Pier, Sp. Asst. U. S. Atty., 
both of San Francisco, Cal., for appellant 

Before GILBERT and ROSS, Circuit Judges, and DIEÏRICH, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
judgment of the court below must be reversed, on the authority of La- 
pina V. Williams, Commissioner of Immigration, 232 U. S. 78, 34 Sup. 
Ct. 196, 58 L. Ed. 515, holding that the provisions of the Immigration 
Act of 1907 respecting admission and déportation apply to an alien 
who, having remained in this country for more than three years after 
first entry, and having gone abroad for a temporary purpose, with the 
intention of returning again, seeks admittance to the United States. 

The judgment is reversed, and the cause is remanded to the court 
below, with instruction to remand the appellee to the custody of the 
ofFicers from whom he was taken. 



UNITED STATES v. TSUNEZO KUSANO. 

(Circuit Court of Appeals, Ninth Circuit. Octoher 6, 1914.) 

No. 2319. 

Appeal from the District Court of the United States for the Territory of 
Hawaii ; Sanford B. Dole, Judge. '• ' 

In the matter of the application of Tsunezo Kusano for writ of habeas cor- 
pus. From an order granting the writ, the United States appeals. Reversed. 

John W. Preston, U. S. Atty., of San Francisco, Cal., and Earl H. Pler, Sp. 
Asst. U. S. Atty., of San Francisco, Cal., for appellant. 

Before GILBERT and ROSS, Circuit Judges, and DIETRICH, District 
Judge. 

GILBERT, Ciroiit Judge. The facts set forth in the pétition for the wrk 
of habeas corpus in this case are identical with those which were under con- 
sidération in United States v. Tsurukiçhi Nal^ao, 217 Ped. 49, which bas 
ju.st lieen decided by this court. 

Upon the grounSs stated in the opinion in that case, the judgment of the 
court below is reversed, and the cause remanded to the court below, with in- 
structions to remand the appellee to the custody of the offlcers from whom 
he was taken. 
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JAMES V. CLEMENTS et aL (No. 2544.) 

(Circuit Court of Appeals, Flfth Circuit. October 5, 1914.) 

Courts (§ 356*) — Fédéral Coubts — Reheabing — Death or Judge Afteb. 
SuBMissiON OF Cause. 

On tlie death of one of the Judges of the Circuit Court of Appeals, after 
a cause bas been argued aud submitted, where tbe remaining judges are 
not fuUy agreed on the case, a rehearing will be granted that It may be 
submitted before a full bench. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 937; Dec. Dig. J 
356.*] 

On pétition for rehearing. Granted. 

For former opinion, see 211 Fed. 972,128 C. C. A. 470. 

Before FARDEE, Circuit Judge, and POSTER, District Judge. 

FER CURIAM. In the opinion and décision heretofore rendered 
in this case (211 Fed. 972, 128 C. C. A. 470), a majority of the judges 
held that the bill of exceptions found in the record was not sufficiently 
vvell taken to bring ail the évidence properly before the court for consid- 
ération, and thereupon affirmed the judgment of the lower court with- 
out passing upon certain assignments of error to the rulings of the trial 
judge, refusing instructions to the jury affecting the merits of the case. 
On the application for rehearing and on considération we concluded 
that our ruling rejecting the bill of exceptions was erroneous, and that 
we should re-examine and consider the case, giving full efïect to said 
bill of exceptions, and thereon render the proper judgment without 
further briefs or argument. 

Before reaching a final conclusion the death of Judge Shelby, who 
constituted a part of the court in the case, supervened, leaving only two 
judges to détermine the matter, and they not fully concurring on cer- 
tain points necessarily arising under the assignments of error. 

Under thèse circumstances and that justice may be donc, we feel 
compelled to grant the rehearing asked and order the case restored to 
the docket for reassignment and submission before a full bench. 

And it is so ordered 



AMERICAN SULPHITE PULP CO. v. ST. REGIS PAPER CO. 

(District Court, N. D. New ïork. October 8, 1914.) 

Nos. 7187, 7188, 7185, 7184, and 7180. 

Patents (§ 328*) — Validixt and Infbingement — Pulp Digestee. 

The Russell reissue patent, No. 11,282 (original No. 445,235), for a 
pulp-digester, havin.? a continuous llnlng or coat of acid-reslsting cementi- 
tious roaterial applied in a plastic condition to the Interior of the outer 
shell, is valid, and is infringed by a structure in which the descrlbed con- 
tinuous lining of cernent is used, whether applied directly to the outer 
shell or separated therefrom by a lead lining, or by a course of brick, or 
by both. 

*For other cases see same topic & i numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Separate suits by the American Sulphite Pulp Company 
against the Sf. Régis Paper Company, against the Union Bag & Paper 
Company, against the Newton Falls Paper Company, against the Ma- 
lone. Paper Company, and against the Carthage Sulphite Pulp Company, 
On final hearing. Decrees for complainant. 

Suits in equity for an accounting and to recover damages for alleged 
infringement of United States letters patent No. 11,282, dated Novem- 
ber 15, 1892, and granted to George F. Russell, assigner to the Amer- 
ican Sulphite Pulp Company, complainant. 

Frank T. Benner and Alex. P. Browne, both of Boston, Mass., for 
complainant. 

Samuel R. Betts, of New York City, for défendants. 

RAY, District Judge. The original patent, No. 445,235, was granted 
to Georee F. Russell January 27, 1891, on application filed October 18, 
1890. The patent is stated to be for "improvements in pulp-digesters" 
and the claims read as follows: 

"1. The improved pulp-digester herein descrlbed, having an outer shell, A, 
a continuons Uning or coat, B, of eement, as described, appUed to the interior 
of said shell, for the purpose set forth. 

"2. The improved pulp-dlgester herein described, having an outer shell, A., 
a continuous lining or coat, B, of cernent, substantially as described, appUed 
to the interior (ir ilc snld shell, and an interior lining of tiles, C, ail sub- 
stantially as set forth.'" 

Claim 2 differs from claim 1, in that it adds the "interior lining of 
tiles." Both claims call for the f ollowing éléments : (1) "Outer shell, 
A," which is described as "ordinarily constructed of métal, such as 
iron, Steel, or brass, which is liable to be injuriously aflfected by the 
acid solution employed." It is upon the interior of this shell of the 
digester that Russell forms "a continuous lining, or coat, B, of acid- 
resisting material, applied in a plastic condition," which is the second! 
clément of both claims. The second claim has an added élément, viz., 
an "interior lining of tiles." The patent says: 

"Again, it has been customary to supplément the brick or tile linings here- 
tofore in use with a lining of sheet lead interposed between the brick or tile 
lining and the digester shell. This feature may be entirely dispensed with 
when my improvement is adopted. I mean to be understood that the digester 
linings comprising a layer or coat of masonry or brick work laid in cément, 
to which I hâve just referred, hâve always been, so far as I know, supple- 
niented by a lining of sheet lead interposed between the brick or tile lining 
and the digester shell." 

The only possible invention in Russell or improvement over the prior 
art is the use of the "continuous lining or coat, B, of acid-resisting ma- 
terial applied in a plastic condition." The patent says: 

"This lining or coat is of the nature of cément and may be composed of any 
material or mixture of materials which is acid-resisting and capable of be- 
ing made plastic and adhesive to the shell of the digester and so compact as 
to prevent the acid solution from reaching the iron shell In conséquence of the 
high steam pressure required in practice." 

The prior art taught the use of a plastic acid-resisting lining for open 
vessels, but not used in cooking sulphite pulp ; the iron or steel shell ; a 
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lining of lead next the shell, which lining is acid-resisting, ; and also a 
supplemental lining next the lead, made of a layer of masonry or brick 
work laid in cernent. It was said by the Circuit Court of Appeals, in 
effect, that it constituted) invention to use a continuous lining or coat of 
acid-resisting cementitious material in a closed vessel when the con- 
tents are subjected to great pressure, even if such material under the 
pressure of the heat in an open vessel had proved effectuai to prevent 
the acid contained in the cooking pulp from reaching the métal vessel. 
American Sulphite Pulp Co. v. De Grasse Paper Ce, 157 Fed. 660. 
662, 87 C. C. A. 260. 

By this décision of the Circuit Court of Appeals this court is, of 
course, bound. It seems clear from the record that the one question 
hère is whether or not the défendants use the cementitious lining of the 
patent in suit ? In his brief défendants' counsel describes the structures 
used by thèse défendants as f ollows : 

"There is no dispute as to défendants' structure, whlch is described In tes?- 
timony of complainant's witness Connor (O. B., pp. 11-16). It is shown In 
the colored drawing submitted herewith, entitled 'Defendant's Structure Non- 
Antem Lining (Ail Five Cases).' The usual métal digester shell is lined next 
to its inside surface with a substantial lining of lead '/n of an inch thick. 
This is a massive lining, one square foot of which weighs 12 pounds (see 
Defendant's Exhibit No. 12, Non-Antem Digester Lead Lining, a pièce of 
the lead lining shown the court on argument, and filed). AU witnesses admit 
that such a lead lining while remaining intact is a perfect protection to the 
shell against the acid, and complainant's expert witness Carmlchael admits 
that in a digester of dimensions 15 feet by 42 feet the weight of such a lead 
lining s/ia of an inch thick would be about 26,000 pounds (C. B., p. 37). See, 
also, stipulation (C. B., p. 37) as to cost of lead and putting in, makfng it 
oFer $1,900 for a digester of that size, and that the lead in the digester of 
St. Régis Paper Company, défendant, 14x38 feet, weighed 19,606 pounds; the 
cost for lead and putting in being over $1,400. Bmphasis is laid on this item 
of structure and this testimony, as showing that the lead lining is massive 
and expensive, a perfect protection while intact, coverlng the entire shell, 
and eonforming to the Meurer patent, under which défendants are llcensed 
and workinjg. 

"Next inside the lead lining above described was one inch of cément grout. 
The next layer was of vitritied brick laid edgewise, the brick being 2% inches 
thick. The next internai layer was another inch of cément grout, and the 
next layer, called the 'pulp course,' coming next to the pulp, was of digester 
or vltrified brick 2% inches thick. Note particularly that the first interior 
course of brick was laid up in cernent gradually, and the grout was merely 
poured in between the brick and the lead lining of the shell, not compacted 
or pressed in in any way ; also that the same method was followed In con- 
nection with the pulp course of brick, viz., the brick laid up gradually in 
cément, and the inch of grout between the two courses of brick poured in 
loose and not compacted. Partlcular attention is called to this as difCering 
from the defendant's method of digester lining construction in the De Grasse 
Case, where a layer of brick 4 inches in thickness was built up inside the 
digester shell about 4 inches distant from the shell itself, and into that 4 
Inches of space was poured grout with brick inserted therein and pressed 
into the grout as a Aller, for the purpose of lessening the amount of cément 
used." 

In the Mitscherlich patent, No. 284,319, we had the outer shell of 
métal, a thin continuous sheet or lining of lead (acid proof), and then a 
lining of brick work laid in cément. Russell omits the lead lining and 
has not only brick-work lining, but a course of cernent between the 
brick work and the shell. Thèse défendants hâve (1) the métal shell ; 
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(2) a lead linîng; (3) a continuous Hning of cément grout one inch 
thick ; (4) a layer of vitrified brick laid edgewise in cernent ; (5) an- 
other continuous lining of cernent one inch thick, and, lastly, coming 
next the pulp, a layer of brick laid in cernent, 21/2 inches thick. It is 
conceded on ail hands that the cernent between the bricks used in lay- 
ing the brick will separate from the brick more or less, allowing the 
acid to pass through, and that fréquent pointing is necessary. The 
brick used are acid proof. When we consider that the patentable fea- 
ture of Russell is the continuous lining or course of acid-proof cément 
(and he made it a substitute, if desired, for the lead lining), I cannot 
see that infringement is defeated by using the lead lining and any num- 
ber of courses of brick laid in cément, so long as défendants use thèse 
two continuous courses of acid-proof cernent, and it is conceded that 
they are used. 

In American Sulphite Pulp Co. v. De Grasse Paper Co., 151 Fed. 47, 
this court held that the Russell patent, in view of the prior art, did not 
disclose patentable invention in using the lining of acid-proof cernent 
under the great pressure to which it is subjected in a pulp-digester, 
inasmuch as its acid-resisting power under a pressure of 212 degrees 
in an open vessel was well known; tliat the transfer of such a lining 
from an open to a closed vessel, where subjected to a much greater 
pressure, did not constitute invention ; that it involved a mère experi- 
ment, which would hâve occurred to any one skilled in the art. This 
view, as stated, was overruled by the Circuit Court of Appeals. 

The défendants claim that their digesters are made under the patent 
to Eugène Meurer, No. 514,374, dated February 6, 1894, applied for 
December 30, 1892. The patent in suit is dated November 15, 1892^ 
on application (for reissue) iiled June 24, 1892. The Meurer patent 
calls for, in combination with the outer shell of a pulp-digester, or sim- 
ilar vessel, of a lead lining fitted as a continuous sheet against the inner 
face of the shell and an inner lining of acid-proof blocks fitted against 
the lead lining. The spécification says : 

"The présent invention seeks to provide tlie digester with a lead lining 
which shall be free from the diffleulty mentioned ; and to this end I propose 
to mold sheets of lead against the inner face of the shell of the digester and 
fuse the edges of thèse sheets together, so as to form one continuous sheet in 
intimate contact with the shell, and without the use of cernent or of riveta 
for attaching such lining to the shell. This leaves the lead lining compara- 
tively unaffected by the motions of contraction and expansion imparted to 
the métal shell by changes of température. An interlor lining of acid-proof 
brick built up against the lead lining will operate to protect this latter linln|g 
from coUapse whenever the digester is blown out" 

The Meurer claim reads : 

"The combination with the outer shell of a pulp-digester or similar vessel 
of a lead lining fitted as a continuous sheet against the inner face of the 
shell and an inner lining of acid-proof blocks fitted against the lead lining." 

It will be noted that this patent makes no mention of a continuous 
lining or course of cernent (of any thickness) between the lead lining 
and the "inner lining of acid-proof blocks fitted against the lead lin- 
ing," unless it be included in or covered by the words "fitted against" 
the lead lining. But an inch of cément grout, be it of the consistency 
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of buttermilk, or much thicker, when poured in between the brick 
course and the lead lining, will soon harden into a stone-like forma- 
tion. The grout will, of course, adhère to the lead and to the cément 
vvith which the bricks are laid and to the bricks themselves, and in 
this way only is the grout used to fit the bricks against the lead. When 
this Meurer patent was applied for the Russell patent had been issued 
IV2 months and the application for the reissue had been pending 6 
months. 

Assuming, as we must, in view of the décision of the Circuit Court 
of Appeals, that Russell was patentable because of his continuous 
course «f cernent lining, Meurer, in view of the prior art, would hâve 
been rejected, had he included in his claim the continuous hning of 
grout, cernent, or allowed, perhaps, as an improvement, inasmuch as 
he combined with the shell (old), the lead lining (old), the brick lining 
(old), the cernent lining, which was old, also, when he (Meurer) ap- 
plied. Meurer has his lead lining fitted as a continuous sheet by fus- 
ing the edges of the several sheets of lead together. Mitscherlich cov- 
ered the interior surface of the shell with a thin layer of sheet lead, 
which, says the patent, 

"Is applied at ordlnary température to the Iron walls by a cernent composed 
of common tar and pitch. This cément is heated and the layer of lead placed 
thereon by rubbiug it smoothly and carefuUy down." 

It is useless to speculate on what the Patent Office would hâve done 
in the event stated. The défendants admit : 

"Ail thèse cases are defended by the Non-Antem Sulphite Digester Com- 
pany, a New York corporation, and ail the structures proceeded against are 
practically identkal, and the digester linings therein bave been put in by 
said Non-Antem Sulphite Digester Company under license under letters 
patent to Eugène Meurer, No. 514,374, dated February 6, 1S94 (Defendant's 
Exhibit No. 4, printed J>. R., pp. 65, 66). The single claim of this Meurer 
IJatent reads as foUows: The combination with the outer shell of a pulp di- 
gester or slmilar vessel of a lead lining fltted as a continuous sheet against 
the inner face of the shell and an inner lining of acid-proof bloclss fltted 
against the lead lining.' It is an improvement on lead-llned digesters which 
bave sheet lead linings, and also on those of the Mitscherlich lead-lined con- 
stniction. It is not an Improvement on the Russell patent lining, which con- 
tains no lead." 

The défendants do use the continuous lining of -cernent, two of them 
divided by a lining of brick laid in mortar. The Circuit Court of Ap- 
peals has said that this cernent lining was new, disclosed patentable 
invention, and that Russell was the first inventor and has a valid patent 
therefor. Omit thèse two continuous courses of cernent one inch in 
thickness, and défendants would not infringe. In using them, or 
either of them, défendants do infringe. I see no escape from this 
conclusion. I bave gone over ail the décisions and ail of the prior art 
presented. In the Pierredon French patent of 18S3, No. 154,589, in 
a digester we bave the métal shell with a lining of square blocks of 
stone or brick — 

"set into a mortar of Portland cément which fills the joints up to about half 
tbeir height ; the rest of the joint is tilled afterwards by melted lead in such 
a manner that thère is in contact with tbe acid liquor only acld-resistîng ma- 
terials," 
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It did not occur to Pierredon to use a continuous Portland cernent 
lining. It does appear that it was well known in 1883 that Portland 
cernent was acid proof, and it seems strange that no one prior to Rus- 
sell used a double lining of acid-proof bride with another of Portland 
cernent interposed, or a continuous lining of cernent alone, or a lining 
of cernent supplemented by a layer of brick next the cernent ; but, so 
far as appears, it was not done, and it seems from the décision of 
the Circuit Court of Appeals in the De Grasse Case, supra, that the 
Russell patent is not limited to a continuous Portland cernent lining 
placed next to the métal shell ; that is, the words of the claims, "ap- 
plied to the interior of the said shell," are not a limitation on the claims 
such as to permit the use by others of the Russell cernent lining when 
not "applied to the shell," but placed on its interior and separated 
therefrom by a wall of brick laid in cément. In the De Grasse Paper 
Company Case the Circuit Court of Appeals quoted and approved the 
holding in the First Circuit that thèse claims should be construed as 
including ail cementitious mixtures which ordinary skilled practical 
chemists might be expected to find as answering the requirements of 
the described conditions, or such as would naturally develop in the 
growth of the art without invention. In our opinion the patent is 
valid, and protection should be commensurate with the invention stat- 
ed in the claims and the discovery and process described in the spéci- 
fication; and in our view the patent covers homogeneous structural 
linings composed of adhesive acid-resisting materials in the nature of 
cément which possesses the required qualities described in the spéci- 
fication. 

In the De Grasse Paper Co. Case the Circuit Court of Appeals (157 
Fed. 664, 87 C. C. A. 260) describes the structure of the défendant in 
that case held to infringe. True, there the course of brick was a few 
inches from the shell, and the grout was poured into the space be- 
tween the shell and the wall of brick. But can it be material that the 
continuous lining of cément is removed from the interior wall of the 
shell by the interposed wall or lining of brick, when we consider that 
the shell is protected from the action of the acid in the cooking pulp 
just as efifectually and just as surely, whether the continuous cemen- 
titious lining be placed next the shell or removed therefrom by an in- 
terposed course of brick laid in cément mortar? It is the continuous 
cément lining which prevents the acid from reaching the shell, and I 
do not see that a change in its location by interposing a course of brick, 
or a course of lead, or both, avoids infringement. The continuous 
lining or coat of cément in the broad sensé is "applied to" the interior 
of the shell. I think a person's overcoat is applied to his body, even 
if his other clothing is interposed. It is immaterial that the Meurer 
structure is patented, so long as it includes as one of the éléments of 
its lining the Russell invention or lining which was prior to Meurer. 
Meurer had no right to use it if it is a patentable and a patented in- 
vention, even in combination. The défendants urge that their struc- 
tures hâve a lead lining, as well as the cément Hning. But how is this 
important? If they use the prior art structure and add thereto the 
Russell lining, they infringe. If they use some other structure, and 
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add or include the Russell lining they infringe. And it matters not 
how meritorious the structure of the Meurer patent. His structure 
made in accordance with his patent infringes, if it includes the Rus- 
sell cementitious continuous lining. In the De Grasse Paper Company 
Case the Circuit Court of Appeals said : 

"The fact that the Interior of thls lining [referring to the defendant's lin- 
ing in that case] Is occupied by bricks set edgewise to reinforce the structure 
or cheapen its cost we regard as immaterial. The défendant certainly has 
the patented lining; what else it has is not important." 

It is urged that the first claim of the Russell patent — that is, the 
lining made according to the first claim — is destitute of utility. If a 
continuous cément lining is acid proof, it will protect the métal shell 
of the digester so long as it remains unbroken; that is, free from 
cracks. There can be little doubt that the friction of cooking pulp 
will and does wear this cernent lining when used without the brick 
support. It must be that there is more or less vibration to the digester 
when in use, and that this, with the intense heat and pressure when in 
use, coupled with the fact that the expansion and contraction of the 
shell and that of the lining are not of the same degree, are not uni- 
form, may cause, and do cause, at times, cracks in the cernent lining. 
The évidence shows that a lead lining of itself will not remain in place ; 
that on account of heat, vibration, nonuniformity of expansion, etc., 
it will spring or bend away from the steel shell, buckle more or less, 
and crack. The lead linings require support, and so it may be of the 
cément linings. If thèse supporting walls are made acid proof, so 
much the better. 

Thèse suits were commenced but a short time prior to the expira- 
tion of the Russell patent, which shortly thereafter expired. No in- 
junctive relief can be granted, but this fact does not warrant a dis- 
missal. No motion has been made to transfer the causes to the law 
side, and they were brought to a final hearing. I find nothing in the 
records that will justify this court in holding the Russell patent in- 
valid, or in holding that it must be so narrowly construed as to make 
the use of a continuous cément lining, supplemented by brick walls or 
supports laid in cernent, one of which walls is next the shell, a non- 
infringing structure. 

The complainant is entitled to a decree for an accounting in each 
case with one-fifth costs in each. 



AMERICAN SULPHITE PULP CO. v. HINCKLBT FIBRE CO. 

(District Court, N. D. New York. October 8, 1914.) 

1. Patents (J 283*) — Suit in Equity fob Infbimoeuent — Injunction — Ex- 
piration OF Patent. 

An injunction will not be granted against the use of a machine or 
structure which infringed a patent durlng its life after the patent has 
expired, even though it was made and put in use by the owner prior to 
such expiration. 

[Ed. Note.— -For other cases, see Patents, Cent Dig. §§ 448-450, 452; 
Dec. Dig. § 283.*] 

*For otber cases see same toplc & i nvmbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 178*) — Equivalents — Later Inventions. 

A patent does not cover équivalents not known at the time and whlch 
were the resuit of later invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 254% ; Dec. Dig. 
§ 178.*] 

3. Patents (§ 328*) — Infrinqement — Pxtlp Digesteb. 

The Bussell reissue patent, No. 11,282 (original No. 445,235), for a pulp- 
digester having an acid-resisting linlng of cernent or material In the na- 
ture of cernent, held not Infilnged by a digester lined with the coui posi- 
tion of the Panzl patent, No. 644,367, whlch is not a cément, and wiis un- 
known to Eussell, or to any one, untll its invention subséquent to bis 
patent. 

In Equity. Suit by the American Sulphite Pulp Company against 
the Hinckley Fibre Company. On final hearing. Decree for défend- 
ant. 

Suit in equity for an injunction to restrain défendant from using 
certain structures (pulp-digesters) alleged to inf ringe United States let- 
ters patent No. 11,282, dated November 15, 1892, and granted to George 
F. Russell, assigner to the complainant, and for an accounting. Tlie 
patent expired shortly prior to the commencement of this action, but 
the structures alleged to infringe were erected prior to the expiration 
of the patent. 

Frank T. Benner and Alex. P. Browne, both of Boston, Mass., for 
complainant. 

Henry Schreiter, of New York City, for défendant. 

RAY, District Judge. In the case o£ American Sulphite Pulp Com- 
pany V. St. Régis Paper Company (and four other cases) 217 Fed. 51, 
this court herewith hands down its opinion, following the Circuit Court 
of Appeals in this (the Second) circuit, holding the Russell patent valid 
and inf ringed and awarding an accounting. Référence is niade to that 
opinion for a description of the patent and structure covered thereby. 

This case présents the additional features: (1) That an injunction 
is demanded against the use of the infringing device alleged to in- 
fringe, notwithstanding the expiration of the patent prior to final hear- 
ing; and (2) the cementitious material used to form the cément lining 
of the digesters is itself patented by United States letters patent to one 
Panzl, No. 644,367, issued February 27, 1900, and under which de- 
fendant is licensed. This patent is for a "composition of material for 
lining vessels used for storing or boiling corrosive liquids," and is 
antedated by the Russell patent some eight years. 

[1] I do not think an injunction should issue against the use of a 
machine or structure which infringed a patent during its life after the 
patent has expired, even if made and put in use prior to the expiration 
of the patent. By issuing a patent the United States secures to the pat- 
entée and his sole licensee the exclusive right to make, use, and vend 
the patented thing during the life of the patent and to exclude others 
from making, using, or selling the same. The right to an injunction to 
restrain others from making, using, and vending is équitable in its na- 
ture and may or may not be availed of. It is usually accompanied by 

•For other crsss see same toplc & i ntjmeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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an accounting and an award of damages and profits as compensation 
for the infringement. The court does not and cannot take possession 
o£ or destroy the infringing article. The patentée or licensee may con- 
tent himself with a suit at law to recover money damages. When the 
patent expires, the discovery or invention becomes common property ; 
that is, ail persons hâve the right to make, use, and sell articles made 
in accordance therewith. The discovery or invention is then given to 
the public. An infringing article belongs to the maker, or the one for 
whom it was made, and its use or sale after the patent has expired is 
not prohibited by any statute. After the patent has expired, the use 
of the thing, or its sale, offends against no law, or the rights of any 
person. The sole right or monopoly of the patentée in the invention, 
and of his licensee, has then ceased to exist, except to recover dam- 
ages and profits for past infringement, and he has no ownership or in- 
terest in the article which during the life of the patent infringed, or in 
its use. Its use after the patent expires infringes no right of any per- 
son. Its use damages no person. He can recover damages or profits 
up to the time of the expiration of the patent, and no longer. If an 
injunction is granted during the life of the patent, and is obeyed, no 
damages or profits accrue after the issue of such injunction, and the 
recovery of damages, etc., is measured in time by the period between 
the commencement of the infringement and the issue of the injunction. 
The law imposes no penalty for the infringement, aside from a re- 
covery of damages and profits. The law does not condemn the infring- 
ing article or deprive the infringer of his property therein. It simply 
says he shall not use or sell it during the life of the patent. He may not 
use it while the patent is in force, but may when the sole rights of the 
patentée under the patent cease to exist. If it should appear that an in- 
fringer had on hand a quantity of infringing articles made prior to the 
expiration of the patent, and which he might sell thereafter, and that 
the owner of the patent could not recover adéquate damages in a suit 
at law, possibly equity would restrain their sale on the ground of want 
of adéquate remedy at law. But if he could hâve full and complète or 
adéquate remedy at law, why and by what authority could he in effect 
substantially destroy the property right of the owner in said articles — 
compel him to reduce them to mère junk. I think the well-considered 
authorities are against the contention of the complainant. In West- 
inghouse v. Carpenter (C, C.) 43 Fed. 894, on a motion, during the 
pendency of an action for infringement, to dissolve the injunction 
granted pendente lite, Mr. Justice Miller of the Suprême Court of the 
United States, said: 

"We are of the opinion that the motion ought to be granted. The attorney 
for the plaintifif practically concèdes, from the décisions of the courts on that 
subject, that the motion to dissolve the injunction should be granted on ac- 
count of the expiration of the patent, which expired a few days ago with the 
expiration of a prior Engllsh patent He, however, insists that the injunc- 
tion should be continued as to the use and sale of those articles which were 
manufactured and sold while the patent was alive, the manufacture of wilch 
was an Infringement of this patent; that he should hâve the benefit of hav- 
ing forbidden them while the patent was in existence ; and that the injunc- 
tion should be continued as to the selllng or using of those manufactures, 
notwithstanding the expiration of the patent We are of the opinion that 



GO 217 FEDERAL REPORTER 

wlth the expiration of hls patent the plalntlff's right to forbld anybody to 
make, sell, or use the articles to wliich thls invention refers expires. His 
monopoly is continued for 17 years by law, or whatever period the law allows 
his patent to run. That monopoly is agalnst the making, selling, or using 
of sueh articles. He has the beneflt of that monopoly, and has had that bene- 
fit with regard to those articles in whlch he now asks to be further protect- 
ed. He may recover the damages he has sustained, in thls suit, whlch is 
«till pending in this court He may recover for the damages which were in- 
flicted before the Injunctlon was brought And he still asks that the court 
shall enjoin the sale and use of those articles for which he expects to get dam- 
ages. Speaking for myself, and also for Judge Love, I do not belleve that is 
the true doctrine on thls subject." 

See Miller v. Schwarner (C. C.) 130 Fed. 561, 562, 563. Amongst 

other things the court there says : 

"The conclusion reached is that under section 4921 (U. S. Oomp. St 1901, p. 
3395) equity will entertaln suits for infringement of patents only when the 
bill shows that a part of the complainant's remedy Is an injunctlon, and, if 
the patent has expired, the injunctlon wlU not be granted, and the case should 
not be retained in equity for an accountlng and damages only." 

Section 4921, R. S. U. S., says: 

"Sec. 4921. The several courts vested with jurlsdictlon of cases arising un- 
der the patent laws shall hâve power to grant injunctions' according to the 
course and princlples of courts of equity, to prevent the violation of any right 
secured by patent, on such terms as the court may deem reasonable. * ♦ • " 

The use by the owner thereof of a digester lined with a structure 
which infringes a valid patent after such patent has expired is not the 
violation of any right secured by patent. If an infringer during the 
life of the patent makes a quantity of articles for sale generally as an 
article of merchandise, in an action in equity brought during the life 
of the patent the infringing maker may be enjoined from using or sell- 
ing same. He is liable in damages if he makes, sells, or uses. But when 
the patent expires such injunctlon will usually be vacated, even during 
the pendency of the action. Use and sale thereafter of such article is 
not "the violation of any right secured by patent." An injunctlon con- 
tinued thereafter must be based on some équitable ground other than 
the mère infringement of the patent. If the infringer, in anticipation 
of the expiration of the patent, is making large quantifies of the in- 
fringing article, or a large number of the infringing structures, the 
remedy of the owner of the patent is to enjoin such making, and he 
may recover damages, if any, for such making and for the wrong there- 
after consummated by selling same, in my judgment. If it could be 
shown that a threatened sale thereafter of such infringing articles 
(made before the expiration of the patent) could not be adequately com- 
pensated for in damages, there may be a right to an injunctlon to re- 
strain such sale even after the expiration of the patent. 

But such is not this case. Hère the owner of the patent on an ac- 
counting will recover ail the damages and for ail the loss of profits he 
is entitled to and up to the expiration of the patent, but he cannot en- 
join the owner and user of the digester from using it now after the pat- 
ent has expired and compel him to tear out and replace his lining or 
lose his digester. In certain reported cases a combination patent had 
been infringed, and the combination broken up, dismantled, and re- 
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stored after the patent expired. This restoration was not an infringe- 
ment. Johnson v. Brooklyn & C. R. Co. (C. C.) 37 Fed. 147, 2 L. R. A. 
489. It was there held by Lacombe, C. J. : 

"An injunctlon against the Infringement of a patent for an invention con- 
sisting of a comblnation of known appliances Is not violated by using the 
comblnation after the expiration of the patent" 

There was a time when our patent laws gave as a remedy for the vio- 
lation of our patent laws by infringement an action at law upon the case 
for damages and also forfeited the infringing article. Act April 10, 
1790, c. 7, 1 Stat. 109. This was changed by the Act Feb. 21, 1793, c. 
11, 1 Stat. 318. This was changed by Act April 17, 1800, c. 25, 2 Stat. 
37. In Act July 8, 1870, c. 230, 16 Stat. 198, our patent laws were re- 
vised and Consolidated. By Act Feb. 15, 1819, c. 19, 3 Stat. 481, juris- 
diction in equity was conferred. Since 1793 there lias been no power 
to confiscate or forfeit the infringing article. Damages may be trebled, 
however. See Root v. Railway Co., 105 U. S. 189, 26 L. Ed. 975. 
There is no existing power in the courts to forfeit or destroy the in- 
fringing article (I do not refer to our copyright laws), either directly 
or indirectly, during the life of the patent, and clearly it cannot in ef- 
fect be destroyed or rendered useless to the owner thereafter by en- 
joining its use thereafter. In W. W. Sly Mfg. Co. v. Central Iron 
Works, 201 Fed. 683, 120 C. C. A. 264 (C. C. A., 7th Circuit), the court 
said: 

"Equity jurlsdiction in patent cases dépends on the right to an injunctlon 
at the tlme suit is commenced. If it appears, therefore, tliat no facts then 
exlsted supporting the right to an injunctlon, and that the patent sued on wlll 
expire before any final decree can be made, the remedy at law is entirely adé- 
quate, and the equity suit, since it can avall nothlng, must be dlsmissed, be- 
cause there is no equity jurlsdiction." 

[2, 3] The next proposition is that there is no infringement by de- 
fendant in making and using in a digester a continuons, homogeneous, 
cementitious digester lining made of a cementitious mixture discov- 
ered or invented and patented after the issue of the patent to Russell. 
In relation to this Russell patent, the Circuit Court of Appeals, First 
Circuit, in 80 Fed. 395, 25 C. C. A. 500, said : 

"Some of thèse compositions stood the test better, made better linlngs, 
and dld the worb more successfully, than others ; and as to such as he used, 
such as he deseribed, and such as those sklUed in the art could understand, 
he is entltled to protection. At this tlme he had advanced the art in the 
sulphite process Une, not in a slight degree, but in a high degree. He was an 
inventer, not In a narrow sensé, but in a broad sensé, and as such was en- 
tltled to a patent coverlng his homogeneous structural Unlng, his adaptation 
of the forces in matter which he had discovered, and the cementitious composi- 
tions in the nature of cernent with which he had successfully experimented, 
and which he had adapted to the required conditions and use, as well as those 
which he deseribed with sufflcient clearness to be understood by persons skilled 
in the art, and such as would naturally develop, in the growth of the art, 
without invention. We look at this as an invention of an improved struc- 
ture, with a devised and deseribed process for creating It and putting it in 
opération in connection with a new and pressing emergency, and not for any 
particular ingrédient or composition. It is true, the ingrédients must possess 
certain deseribed characteristics; but after ail the ingrédients are only a 
part of the invention involved in the construction of the inner part of the 
shéll, and, in order to answer the prescribed purpose, they must possess cer- 
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tain described plastic, adliesive, cohesive, and acId-resLstlng characterlstics. 
* * * Thus, it would seem to be clear that the inventer intended to cover 
acidt-resisting cementitious mixtures, which could be applied In plastic con- 
dition, whJch would adhère to the outer shell, become a part of It, and so com- 
pactly form and harden under the pressure and process of application which 
he described as to prevent the acid from reaching the Iron; and wliile de- 
scribing commercial cément as a convenlent material, and while he expressed 
a préférence for Portland cernent made plastic with water, as to other ce- 
mentiUous mixtures he left the acid-resistlng and adhesive qualitles to be 
ascertained by the practical chemist, or other 'person skilled in the art or 
science to which it' appertained. * * • And we tlaink, upon principle and 
authority, that liussell, having discovered that cément material generally pos- 
sesses' the qualitles required for hls conception of a homogeneous digester 
lining, should not be limited to such materials in the class of cementitioua 
mixtures as he had chemieally and commerclally isolated as Individuals, but 
that his claims and description should be construed as includlng ail cemen- 
titious mixtures which ordinary skilled practical chemists might be expected 
to find as answering the requlrements of the described conditions, or sucli as 
would naturally develop In the growth of the art without invention. In our 
opinion, the patent is valid, and protection should be conimensurate with the 
invention stated in the claims and the discovery and process described in the 
.spécification ; and in our View the patent cover» liomogeneous structural lin- 
inps eamposed of adhesive, add-resisting materials in the nature of cernent, 
which posseas the required qualitles described in the spécification." 

The Circuit Court of Appeals in this circuit, in the De Grasse Paper 
Co. Case, 157 Fed. at page 663, 87 C. C. A. at page 263, quote and 
approve that clause of the opinion in the Howland Falls Pulp Co. 
Case, above quoted from, which contains this statement: 

"iShould be construed as includlng ail cementitious mixtures which ordi- 
nary sUilled, practical chemists might be expected to flnd as answering the 
requlrements of the described conditions, or such as would naturally develop 
in the growth of the art mthout invention." 

In vievv of this holding by the Circuit Court of Appeals in both the 
First and the Second Circuits, it seems to me that this patented cément 
or cementitious composition is not within the conception or invention 
of Russell. îf the patented cementitious composition used by défend- 
ant is not within the claims of the patent, how can defendant's contin- 
uons and homogeneous cément lining made thereof be within the 
claims, or how can such a lining made of such materials be an inf ringe- 
ment? The idea or conception of a continuons and homogeneous lin- 
ing of lead and also one of acid-proof brick laid in cernent, or cément 
mortar, was old when Russell came into the field. The Circuit Court 
of Appeals in the First Circuit expressly held that the patent does not 
cover or include a digester with a lining made of a material or mixture 
other than cernant or of the nature of cernent, and hence that any one 
is at liberty to line a digester with a continuous homogeneous lining of 
other material. The court said : 

"The inventer, in his second clalm, which is substantially the same as the 
first, refers to his 'continuons lining or coat, B, of cernent, substantially as 
described.' Now, what is the eflfect of this? Doubtless it is to llmlt his clalm 
to a pulp digester with a lining of cernent. It does not cover structures 
with linings of other material, Vut limits itself to a cement-lined structure 
with an outer shell, described in the spécification as a métal shell, and a lin- 
ing described in the speàflcation as of cément mixtures. In other words, he 
limits his patent to a cement-lined structure, and, hy express and necessary 
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référence to his spécification and diagram, describes the inaterial, the process, 
and the operative means for constructing the improved pulp dlgester as a 
whole; and, while hls référence to the spécification may not enlarge or ex- 
tend the invention claimed, it may and must be examined in order to under- 
stand the manner of inaking and constructing the shell and compounding the 
cernent materials neeessary ta reduce his conception to use." 

The patented cementitious material of which defendant's lining is 
made is a <new and useful composition, a new and useful discovery, 
and discloses invention. The cementitious composition of defend- 
ant's digester lining is not one "which ordinary skilled practical chem- 
ists might be expected to find as answering the requirements of the de- 
scribed conditions." If it is, then it is not a patentable composition. 
Nor is it "such [a cementitious mixture] as would naturally develop 
in the growth of the art mithout invention." Defendant's mixture has 
been developed in the growth of the art, but it was the result or prod- 
uct of invention. Hence the patent theref or. 

The Panzl composition was made the subject of judicial inquiry and 
détermination in Panzl v. Battle Island Paper Co., 138 Fed. 48, 52, 
70 C. C. A. 474, 478, where this Russell patent was also considered. 
The Circuit Court of Appeals, per Townsend, C. J., said : 

"The appellant lays mueh stress on the opinion of the Court of Appeals for 
the First Circuit in sustaining reissue patent No. 11,282, granted to George F. 
Bussell in 1892, for a pulp-digester. American Sulphite Pulp Co. v. Howland 
Falls Pulp Co., 80 Fed. 395, 25 C. C. A. 500. But this patent merely covers a 
cernent Itnlng, applied, when soft, to a pulp-digester, and which, when it hard- 
ened, mechanlcally protected the shell of tJie digester by its coheslve, adheslve, 
and acid-resisting powers from the eorrodlng influence of the solution. ïhere 
is no suggestion elther in tlie patent or in the opinion of the court that this 
patent is for any acid-proof chemical combination, and the claims merely 
cover 'a continuous lining or coat of cernent' ïhis patent, therefore, has no 
bearing upon the issues hereln." 

This excludes the Panzl lining as not being within the claims of the 
Russell patent. It is entirely différent from anything mentioned, re- 
ferred to, or described by Russell. The claim of the Panzl patent 
(claim 3) held valid reads as follows : 

"A composition of matter for acld proof lining of boilers, tanks and slmilar 
vessels, composed of 26 per cent, of hydraulic cément, 12 per cent, ehamotte, 
21 i)er cent of quartz, and of a suitable quantity of diluted silicate of soda." 

In a broad sensé this composition of matter, used in defendant's 
digesters, is more or less cementitious, as it contains 26 per cent, of 
hydraulic cément ; but in the opinion of this court this is not sufficient 
as used in the defendant's structures to bring them within the claim of 
the Russell patent, which had, when this action was commenced, a lay- 
er of composition material about one inch in thickness composed, it 
is conceded in complainant's brief, of that described in the Panzl pat- 
ent and above set forth. Then came a course of common red brick 
2^ inches thick laid up edgewise, then another layer of the above- 
named Panzl composition about one inch thick, and next thereto a 
course of acid-proof digester tile laid up in the same composition. I 
do not tliink this a continuous lining or coat of cernent, substantially 
as described in the claims of the Russell patent. This Panzl composi- 
tion was not described in the patent at ail, substantially or otherwise. 
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The patent gave no information as to such a composition or lining, and 
no one could hâve made a Hning composed thereof as it was unknown. 
AU this appears from the extracts from the décisions of the Circuit 
Court of Appeals in both the First and Second Circuits hereinbefore 
set forth. Panzl v. Battle Island Paper Co., supra, is reported below 
in 132 Fed. 607. The Panzl composition was used for lining a pulp 
digester, and the Russell lining was urged as an anticipation ; but this 
contention, we hâve seen, was held untenable both at circuit and in the 
Circuit Court of Appeals. In Gill v. Wells, 89 U. S. (22 Wall.) 1, 22 
L. Ed. 699, it is held : 

"Whether one device is or Is not an équivalent for another is usually a ques- 
tion of fact, and often becomes a difflcult issue to décide. « * • Questions 
of the kind usually arise In comparing the machine of the défendant in a 
suit for infringement with that of the plaintlff, and the rule is that if the de- 
fendant omits entlrely one of the ingrédients of the plaintlff s combination, 
without substltuting any other, he does not lufringe, and if he substitutes 
another in the place of the one omitted, which ta new or whlch performs a 
substantially différent functlon, or even if it is old, but was not known at the 
date of the plaintifC's patent as a proper substitute for the omitted ingrédient, 
he does not Infringe. • • » Altérations * • * in a combination, 
which are merely formai, do not constitute a défense to the charge of In- 
fringement, as the inventer of a new and useful combination of old ingrédients 
is as mueh entitled to claim équivalents as any other class of Uiventors ; but 
they cannot suppress subséquent improvements whlch are substantially dif- 
férent from their inventions, whether the new Improvement consista in a 
new combination of the same ingrédients, or of some newly dlscovered in- 
grédient, or even of some old ingrédient performing some new function not 
known at the date of the letters patent as a proper substitute for the in- 
grédient withdrawn." 

In Imhaeuser v. Buerk, 101 U. S. 647, 25 L,. Ed. 945, it is held : 

"A party who merely substitutes another old ingrédient for one of the 
Ingrédients of the patented combination is an Infringer, if the substitute per- 
forms the same function as thé ingrédient for which it is so substituted, and 
It appears that it was well known at the date of the patent that it was adapt- 
able to that use." 

In Wicke v. Ostrum, 103 U. S. 461, 26 L. Ed. 409, it is held: 

An inventer is entitled "to the beneflt of ail the mechanlcal équivalents of 
bis several éléments, known at the time of hia invention, if used in the same 
combination." 

In Rowell v. Lindsey, 113 U. S. 97, 5 Sup. Ct. 507, 28 L,. Ed. 906, it 

is held : 

"A combination may be infringed when some of the éléments are employed, 
and for the others mechanlcal équivalents are used which were known to be 
such at the time when the patent was granted." 

In Magic v. Economy, 97 Fed. 87, 38 C. C. A. 56, it was held : "A 
patent covers only known équivalents." See, also, Brown v. Stilwell, 
57 Fed. 731, 741, 6 C. C. A. 528. 

In Dryfoos v. Wiese, 124 U. S. 32, 8 Sup. Ct 354, 31 E. Ed. 362, it 

is held : 

"An inventer is not entitled, when his invention covers a particular machine 
for performing a given function, to claim equivalency in every mnchinfl, vrhicibi 
performs the same function." 
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The fact that both the Russell lining and the Panzl lining perform 
the same function does not establish equivalency. If thèse cases are 
good law, then défendant hère does not infringe, as it has left out the 
continuons cernent lining of Russell, and substituted, if its structures 
hâve a cementitious lining, not an improved cernent but a new com- 
position, and one which protects the lining in a better way — a com- 
position entirely unknoivn to any one when the Russell patent was 
applied for and granted, and not an équivalent for the Russell lining 
or cernent, which complainant is entitled to claim or assert is an équiv- 
alent. 

Following the décisions in this and the First circuits, this court holds 
that, while tlie Russell patent is valid for what it covers and daims, the 
défendant does not infringe. 

There is nothing in Herman v. Youngstown, etc., 191 Fed. 579, 
112 C. C. A. 185, or in Murray v. Détroit Wire Spring Co., 206 Fed. 
465, 124 C. C. A. 371, in conflict with or contrary to thèse views. In 
view of the cément lining of the Russell patent and what his patent 
covers or claims, and the lining of def endant's digesters made of a new 
and patented composition not known to Russell or covered by his pat- 
ent, or its claims, not an improved cément, the défendants do not use 
the Russell cément lining, or an équivalent therefor, and hence do 
not infringe. If défendants were using an improved cément lining 
(like or similar to Russell's), an improvement on Russell, and the 
Panzl patent were for such improvement, then there would be a use 
of Russell's cément, or of Russell's cernent lining, with an improve- 
ment, and in such case the Panzl patent would be no protection against 
infringement. The Panzl patented composition of which def endant's 
lining is made being wholly a nezv discovery, a nezv mixture or com- 
position, not known to Russell, or to any one, at the time his patent 
was granted, and not an improvement, there is no substitution of an 
équivalent, and ail the other éléments being old, and such as the de- 
fendants had and hâve the right to use in combination, they did not 
infringe, as they did not use the Russell combination changea in form 
by the substitution of an équivalent for the cément lining. When a 
person has a valid patent for a combination composed of entirely old 
éléments, but combined in a new way to produce a new and a useful 
resuit, or an improved resuit, or a patent for a new combination of 
old éléments and one new élément, he infringes who substitutes for 
one of such éléments something which is an équivalent, operating in 
substantially the same way and producing substantially the same re- 
suit; but he does not infringe such combination who substitutes for 
one of such éléments a new and an unknown élément — that is, one 
not known when the patent was granted, but discovered, composed, 
and compounded or constructed and patented thereafter — and the fact 
that it is patented is évidence that the composition is new. In this 
case, the proof shows, and the court finds, and it has been judicially 
determmed in prior cases, that the Panzl composition is entirely new, 
not an improved composition. It has been held that Russell's composi- 
tion did not and does not anticipate Panzl for the reason stated, not 
for the reason that Panzl is an improvement on Russell. It is not 
217 F.— 5 
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contended that he who substitutes for one of the éléments în a pat- 
ented combination an équivalent known to be such at the time of the 
granting of the patent, but subsequently improved and a patent granted 
for the improvement, does not infringe. Hère, as repeatedly stated, 
the Panzl patented composition is not an improvement, but an entirely 
new and a useful composition, and, Judge Townsend said, a chemical 
composition. 
There will be a decree dismissing the bill, with costs. 



ASÈESTOS SHINGLB, SLATE & SHBATHING CO. et al. v. KOCK 
FIBRE MFG. CO. 

(District Court, N. D. Illinois, B. D. September 23, 1914.) 

No. 227. 

1. Patents (§ 328*) — Validity and Infringement — Pbocess of Making Ar- 

TiFiciAL Stone Plates. 

The Hatschelî reissue patent, No. 12.594 (original No. 769,078), for a 
process of producing artificial stone plates or slabs by mixing asbestos 
fibers and hydrauUc cernent in a large bulk of water until the cément 
is reduced to a colloïdal condition, and a pulp is formed which can be 
worlîed in a cardboard machine, then pressing the same and allowing the 
material to set or harden, and also for the product of such process, con- 
strued, and held valld and to cover a broad and meritorlous Invention. 
Also held infrlnged. 

2. Patents (§ 165*) — Construction. 

The claims of a patent shoiild. If possible, always be given a scope that 
Is commensurate with the real invention ; the purpose of the patent law 
being to protect the inventer in hls actual contribution to the useful 
arts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
§ 165.*] 

In Equity. Suit by 'the Asbestos Shingle, Slate & Sheathing Com- 
pany and Ludwig Hatschek against the Rock Fibre Manufacturing 
Company. On final hearing. Decree for complainants. 

Edwards, Sager & Wooster, of New York City, and Heidman & 
Strijtt, of (Chicago, 111., for plaintiffs. 
Lothrop & Johnson, of St. Paul, Minn., for défendant. 

BAKER, Circuit Judge (orally). [1] The bill is the usual one for 
the infringement of a patent. Complainant sues as the owner of the 
Hatschek patent, reissue No. 12,594, dated January 15, 1907, for the 
manufacture of imitation stone plates or slabs. The seven claims of 
the patent and the parts of the spécifications which sufficiently disclose 
the invention read as f oUows : 

"Thls invention relates to the production of artlfldal stone plates from hy- 
drauUc cernent, e. g., Portland cément, Roman cernent, hydraulic lime, or 
lilve céments which set with and under water. Thèse stone plates hâve a 
great reslsting power against atmospheric influences, and especlally against 
water and change of température, and also against frost and mechanical 
blows. 
•For other cases see same topic & § numbkb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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"The invention Is carried into efCect by mixing intimately fibrous material — 
such as asbestos, for example — ^in the présence of a great bulk of water with 
hydraulie cément, and by working up this watery mixture to plates of the 
desired thickness in the manner of the process of maklng cardboard. The 
cardboard-like plates obtained are then pressed under high pressure, whereby 
they may, If desired, be caused to receive any predetermined shape or ap- 
pearance. After som« tlme the product obtained becomes as hard as stone 
by the setting of the cément The mixing of the materials to be employed 
and the working up of the mixture are preferably carried out in the usual 
machines for making cardboard or paper, whereby the quantity of water 
may be even larger than in making paper or cardboard. 

"The process is based, as I hâve found, on the fact that in working a hydrau- 
lie cernent with a large bulk of water and with the addition of fibrous material 
— e. g., asbestos — the setting or hardening power of the cernent is not destroyed, 
and the hydraulie cernent added slowly to the well-dlvided asbestos is Inti- 
mately associated with the latter, so that no séparation takes place, even If the 
welght of the cernent amounts to four to nine times the weight of the asbestos. 
The water is and remains clear even after a long time. The hydraulie cé- 
ment of the mixture seems to swell up, taklng the appearance of a more or 
less colloïdal, starch, or paste-like mass. Thèse facts explain, perhaps, that 
such a mixture can undergo the working on the cardboard-machine without 
setting or hardening and without séparation of the cernent during this process, 
and that in conséquence of the layer-like structure of the plates obtained 
they can bé subjected to a very high pressure without causing any partlcles 
of the mass to be pressed out laterally. Only clear water escapes, and the 
plates retain their original dimensions apart from the thickness reduced by 
the pressure. 

"In carrying out the process I dislntegrate the desired quantity of fibrous 
material — e. g^ asbestos — In the présence of water in such a way that the 
single flbers of the material are separated from each other. Then the hy- 
draulie binding médium — e. g., hydraulie cément — Is added and well Inter- 
mingled and worked with large quantities of water, whereupon the mixture Is 
immediately worked up in the usual way of making cardboard by means of 
cardboard-machlnes. In such a way it is possible to produce an article which 
contains 80 to 90 per cent, of cément with 20 to 10 per cent of fibrous ma- 
terial. 

"ïhe carrying out of the process may be explained in a more detalled man- 
ner by the following example with the use of a well-known cardboard-ma- 
chine: Into a mixing and disintegrating machine of about three to five cubic 
meters capacity 50 kilograms of asbestos are introduced. The asbestos, which 
is preferably previously disintegrated in an edge-mill, Is subjected to the 
treatment in the said mixlng-machlne untll it is sufBciently broken up; that 
is, until the flbers are as much as possible separated. Then the requlred pro- 
portion of the hydraulie cément — e. g., about two hundred and flfty kilograms 
— is gradually added, the entire bulk being mixed thoroughly. The mixture 
thus prepared Is then caused to flow Immediately into a vessel with a stirrlng 
device, the capacity of which vessel is preferably five to six times greater 
than that of the mixing-machlne. The mixture is diluted with five to six 
times the quantity of water, the mixture being contlnuously agitated or 
stirred. From this vessel the thin paste is immediately conveyed to the card- 
board-making machine in order to obtain a cardboard-Uke product. In the 
cardboard-making machine the thin paste containing the asbestos and hy- 
draulie cernent is thus conveyed to or upon an endless rotating porous fabric, 
through which the water of the thin paste or pulp flows off, leaving on the 
upper side the hydraulie cément intermixed with asbestos as a thin layer, 
which layer is conducted to a rotating roUer, on which this layer Is taken 
off from the said endless fabric and rolled up thereon. Thus a sheet Is 
formed composed of several superlmposed layers, the number of which lay- 
ers corresponds to the number of rotations of said roller. As soon as the 
product thus obtained on the roller has reached the desired thickness the 
same is eut to the desired size and pressed to the desired shape, whereupon 
it is caused to set In suitable rooms." 

"1. ïhe process of rendering hydraulie cément colloïdal, whîch consista In 
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working the same with a large bulk of water, that Is to say, with sufflclent 
water to allow the particles of cernent to be kept in motion and thus segre- 
gated, whereby the setting or hardening power of the cément is not destroyed, 
and, in the présence of other material, as well-divlded asbestos, it is inti- 
mately assoclated with the latter, so that even if the weight of the cernent be 
greater thàn that of the material with which it Is mtsed, no séparation takes 
place, substantially as set forth. 

"2. The herein-described process of producing artiflcial-stone plates, con- 
slsting of first mlxtng flbrous material and hydrauUc cernent in the présence 
of a great bulk of water, then forming therefrom a séries of thin layers of 
the mlxed cément and flbrous material superposed on each other until the re- 
quired thickness Is secured, then pressing the same and allowing the ma- 
terial to set or harden. 

"3. The herein-described process of producing artiflcial-stone plates, con- 
sisting of first mixing asbestos flbers and hydrauUc cément in the présence of 
a great bulk of water, then forming therefrom a séries of thin layers of the 
mixed cément and asbestos superposed on each other until the required thick- 
ness is secured, then pressing the same and allowing the material to set or 
harden, substantially as set forth. 

"4. The herein-described process of producing artlflclal-stone plates, con- 
sisting In mixing flbrous material and hydraulic cernent in a bulk of water 
sufiicient to render the cément colloïdal, then forming therefrom a séries of 
thin layers of the mixed cément and flbrous material superposed on each 
other until the required thickness Is secured, then pressing the same and al- 
lowing the material to set or harden. 

"5. The herein-described process of producing artiflcial plates, conslstlng of 
first mixing flbrous material and hydraulic cernent in the présence of a great 
bulk of water, to render the cément colloïdal, then forming therefrom a séries 
of thin layers of the mlxed cément and flbrous material superposed on each 
other until the required thickness is secured, then pressing the same and al- 
lowing the material to set or harden. 

"6. An artiflcial-stone product consistlng of a major proportion of hy- 
draulic cément and a minor proportion of flbrous material, the product being 
In layers and elastlc, non-brittle and penetrable to naUs, that is, capable of 
being nailed similar to paper bullding-board or wood. Incombustible and wa- 
ter and frost résistant, of hardness, strength and durabillty, and having a 
certain quallty of toughness which enables it to resist strains and shocks 
which would shatter ordlnary brlttle material, such as slate, and the product 
being flnally, easily eut and sawed into shape and capable of being presented 
thin enough to serve as a substitnte for wooden shingle and slate tile, etc., 
substantially as described. 

"7. A product of the Invention hereinbefore set forth, being a composition 
containing hydraulic cernent which has been rendered colloïdal." 

The défenses are that claims 1 and 6 are invalid, and claims 2, 3, 4, 
5, and 7 are not inf ringed. 

I do not deem it necessary to refer particularly to the prior patents 
that hâve been introduced in évidence. They bave been pretty thor- 
oughly reviewed by Judge Hand in the case of this complainant (As- 
bestos Shingle & Sheathing Co. v. H. W. Johns-Manville Co. [C. C] 
184 Fed. 620; Id. [C. C] 189 Fed. 608); and in the instant case no 
stronger présentation of the prior paper art has been made. The testi- 
mony which has been given orally leads me to find that prior to Hat- 
scheic's time no similar pulp-like product had ever been produced which 
is capable of being turned by paper-making processes into imitation 
stone plates or slabs. From this évidence I find that chemists had 
known more or less familiarly that cernent might be converted into a 
coUoidal or partially colloïdal condition. So far as this fact had been 
established, it stood only as a laboratory fact. Hatschek was the first 
who ever brought it into the realm of the useful arts. And therefore 
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Hatschek is entitled to be ranked as a true inventor, just as in the Tesia 
Polyphasé Motor Case (C. C.) 97 Fed. 588, the patent was sustained 
because Tesla was the first to bring into the useful arts the laboratory- 
known electrical principle of splitting and retarding phases. As to the 
ordinary processes in which grouting was used, or in which a thin mix- 
ture of cernent might be thrown by a plasterer on a stucco house, I find 
as a fact that the cernent particles had not advanced toward a colloïdal 
condition to that degree which made it possible for any one to use it as 
pulp in the paper-making process. The testimony in this case estab- 
lishes that through the Hatschek process practically a true colloidal 
condition is reached, because Dr. Sadtler in his experiments found that 
the cernent after undergoing the Hatschek process would absorb dyes 
with as much readiness practically as would gélatine, thus tending to 
establish, by actual démonstration, that a true colloidal condition had 
been attained. There is no évidence in this record that otherwise than 
by the Hatschek process had cernent particles ever been brought into 
a condition where they would absorb dyes as does gélatine. 

Claim 1 of this patent I deem to be the most important. It covers 
the process of producing what may be called a pulp, which then is in 
a condition to be utilized by paper-making processes. The process cov- 
ered by claim 1 is not merely for the gênerai old process of mixing up 
cément with water, either with or without natural stone material, but 
it is for the process of working the cernent in a large bulk of water, 
meaning thereby a larger quantity of water than had been used in prior 
practices in which cément had been employed, and working it in this 
large bulk of water in the présence of finely divided asbestos, divided 
so finely that each fiber is in the water separate from the other fibers, 
and carrying on a sufficiently prolonged agitation of the cernent and the 
asbestos fibers in this large bulk of water until the particles of the ce- 
rnent hâve changed from their initial crystalline physical character to 
an amorphous condition in which the particles partake of a colloidal 
nature. This particular Hatschek process of rendering cément col- 
loidal is aided by the présence of the asbestos fibers, thèse fibers as- 
sisting in separating and keeping separate the particles of cément, and 
helping to produce the final condition of having ail the particles col- 
loidal by taking up each particle of the cément as it is brought to a thor- 
oughly colloidal condition. 

While in the prior art undoubtedly a start was made toward what is 
knovwi in this record as a colloidal condition, I regard Hatschek's pro- 
cess as not merely carrying forward a prior art. He accomplished 
something more than a change in degree. He brought about an abso- 
lutely new resuit. In this respect the présent case seems to me quite sim- 
ilar to the Asperin Case decided by the Court of Appeals of this Circuit, 
in Kuehmsted v. Farbenfabriken of Elberfield Co., 179 Fed. 701, 103 C. 
C. A. 243. In that case, in one sensé ail the chemist Hoffman did was 
to make progress in the degree of purifying a product which was al- 
ready known, but the purification was carried to the point where a 
deleterious substance was converted into a highly valuable médicinal 
product. So hère the partial change toward colloidal condition that 
may occur in grouting and other prior uses of cément had never pro- 
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gressed to the point, and no one had thought that it might be carried to 
the point, where the hydraulic cément could be used as the binding ma- 
terial in holding fiber, so that the new mass could be worked like pulp 
upon paper-making machines. 

Claim 7 covers the composition of the invention described in process 
claim 1, and is infringed by any product in which hydraulic cernent has 
been brought into the colloïdal state described in the patent, namely, a 
colloidal State brought about by working the cernent with a large bulk 
of water, and in the présence of and association with asbestos or équiv- 
alent fibrous material. 

Claim 6, in my judgment, is not to be stricken down as a mère dupli- 
cation of claim 7. It certainly is not a duplication of claim 7 in words, 
and in substance it strikes me as being a narrower product claim than 
claim 7. Claim 7, as I hâve already indicated, covers in my judgment 
any product in which the pulp mixture of the Hatschek invention is 
used in any kind of paper-making process in producing artificial stone 
plates of slabs. Claim 6, however, is only for the product which results 
f rom the use of this pulp-like material upon the usual cardboard ma- 
chine. This is indicated by the récital in claim 6 that the product is in 
layers, and this expression I attribute, by reason of the spécification, to 
the opération of the cardboard machine. 

There is virtually no contention that process claim 1 and product 
claims 6 and 7, as above construed, are not infringed. 

This leaves claims 2, 3, 4, and 5. For purposes of this case thèse 
claims may be considered as essentially the same. No particular attack 
upon their validity has been made, the reliance of the défendant being 
upon the assertion of noninfringement. Each one of thèse claims 
defines a process consisting of first producing the pulp mixture, then 
forming from the pulp mixture a séries of thin layers superimposed 
upon each other, and "then pressing the same and allowing the mate- 
rial to set or harden." In describing the process the inventor in the 
fourth above quoted paragraph of the spécification requires that after 
the pulp mixture is prepared it shall be "worked up in the usual way 
of making cardboard by means of cardboard machines." At this point 
in the spécification the inventor made no référence to any subséquent 
and independent pressure; no pressure beyond that exerted by the 
cardboard machine itself. In the second paragraph the inventor de- 
scribes the same process for producing the pulp mixture and then work- 
ing it up into plates according to the process for making cardboard, and 
then proceeds : "The cardboard-hke plates obtained are then pressed 
under high pressure, whereby they may, if desired, be caused to re- 
ceive any predetermined shape or appearance." From this expression 
it might be contended that the inventor had in mind that in every in- 
stance and for ail purposes additional and independent pressure should 
be applied. And in the last above quoted paragraph the inventor, after 
describing the formation of the sheet, says : 

i "As soon as the product tbus obtained on the relier has reaehed the de- 
sired thickness the same is eut to the desired slze and pressed to the desired 
shape, whereupon it is caused to set in suitable rooms." 
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From this last expression it might be urged that, in his spécifications 
at least, the inventor contemplated no additional and indépendant pres- 
sure unless it was desired to give the product some particular shape by 
means of pressure, such as corrugation and the like. 

Taking the whole of the spécification in connection with the unques- 
tioned description of the actual method of manufacture pursued under 
the direction of the inventor himself , I hâve no difficulty in arriving at 
the conclusion that the inventor intended that there should be additional 
and independent pressure if that was necessary to produce a given 
form ; that independent and additional pressure should be applied if it 
vifas desired that the product should hâve very unusual resisting 
strength, due to a higher degree of compactness than would be obtained 
through the pressure of the cardboard machine, and that he intended 
that in every instance there should be the degree of pressure that was 
suitable to the purpose to which the product was to be applied. In in- 
terior work the product does not need to hâve so great a consistency, 
so high a spécifie gravity, so dense a texture ; and the requisite degree 
of pressure is supplied by the cardboard machine itself. 

In the cardboard machine used by the défendant there are only the 
means of pressure that are présent in ail of the cardboard machines of 
the prior art. Machines used by the complainant and the défendant 
are substantially alike. But the pressure in the machine as it had been 
developed and as it stood for paper-making purposes was a pressure, 
according to the testimony produced orally before me, which had the 
end in view of expressing from the paper pulp the water as far as 
possible, in order that the paper or the cardboard might be handled 
more quickly commercially ; in order that in many classes of cardboard 
and millboard there might be saving in freight. The pressure means 
that were put on paper-making machines were not put there to carry 
out the purposes for which Hatschek had pressure in mind. 

[2] Pressure in Hatschek's process stands for the compacting of 
the materials in such a way that the effect of the pressure persists be- 
yond the release of the pressure means. The Hatschek material, un- 
like the paper pulp, does not spring back at ail on account of resiliency, 
for it bas none. Pressure upon the Hatschek pulp leaves its permanent 
results, and compacts the product so it is held in the given density while 
the cément sets and hardens. While this is sufficiently plain to me from 
the évidence as to what bas actually been accomplished, it remains true 
that the patentée may not hold an alleged infringer except in accord- 
ance with the terms of his claims. And it sometimes unfortunately 
happens that an invention, very clearly and accurately disclosed and 
described in the spécification, is lost to a greater or less degree by rea- 
son of the ineptitude of the inventor's soliciter in framing the claims. 
But always claims should be given, if possible, a scope that is com- 
mensurate with the real invention. The object of the patent law is to 
protect the inventor, not in some paper idéal, but in his actual contribu- 
tion to the useful arts. And hère the contribution is of the highest or- 
der. This is not an improvement in an art, it is the foundation of a 
new art. No process of this kind, no manufacture like the complain- 
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ant's, was known prior to Hatschek's time, and ît is now known only 
by reason of Hatschek's genius and his disclosure to the world of the 
resuit of his labors. And so while I realize that a strictly literal read- 
ing of claims 2, 3, 4, and S might lead to an enlargement of this défend- 
ant f rom the charge of inf ringement, yet I believe that, when the nature 
of this invention is borne in mind, when it is further remembered that 
although a process claim is a description of the step by step means by 
which a particular resuit is achieved, yet it is possible for two steps to 
be taken concurrently instead of their always being required to go suc- 
cessively, the pressure specified in claims 2, 3, 4, and 5 should be held 
to include not only that pressure which is given to the Hatschek pulp 
independently and subsequently to its treatment upon the accumulator 
roU, but that, inasmuch as for many practical purposes no pressure is 
needed beyond the pressure that is exerted by the roUs of the machine, 
the pressure mentioned in thèse claims 2, 3, 4, and 5 likewise covers the 
pressure that is exerted by the pressure means of the cardboard ma- 
chine. This is true in spite of the fact that no new pressure means are 
added to those présent in the old paper-making art, because the old 
means of pressure were not used to bring about the necessary new kind 
of pressure, the pressure having a resuit upon this Hatschek pulp which 
the pressure of the cardboard-making machines never wrought upon 
the paper pulp. 

Therefore I think that the complainant has not departed from claims 
2, 3, 4, and 5 by proportioning the pressure to the desired density of 
the product, and that the défendant by abstaining from the extra pres- 
sure which is most désirable for some forms of the product has not 
escaped infringement of a single one of the claims of the patent. The 
défendant has appropriated the new and wonderful discovery that this 
stone thing, this hydraulic cément, could be used as paper pulp, and 
has appropriated the benefits that come from using the Hatschek pulp. 
And it would be a case of sticking in the bark, of adhering to the letter 
at the expense of the spirit of our patent laws, to permit the défendant 
to appropriate the fruits of an invention that is broad and meritorious 
and that lies at the foundation of an absolutely new industry. 

A decree for the complainant will be entered in accordance with the 
prayer of the bill. 



CONNBR V. &TUMPP & WALTERS CO. 
(District Court, S. D. New York. June 20, 1913.) 

Patents (§ 328*) — Validity and Infkingement — ^Poultey Feedeb and Ex- 

EBCISKB. 

The Whitten patent, No. 513,747, and the Conner patent. No. 886,580, 
each for a poultry feeder and exerciser, and capable of conjoint use in 
the same machine, both disclose Invention and are valld; also held in- 
fringed. 

In Equity. Suit by William M. Conner against the Stumpp & Wal- 
ters Company. On final hearing. Decree for complainant. 

•For other cases ses same topio & § nombbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Seymour, Seymour & Megrath, of New York City (John S. Sey- 
mour. of New York City, of counsel), for complainant. 
E. W. Marshall, of New York City, for défendant 

MAYER, District Judge. The complainant is the owner, by assign- 
ment dated January 4, 1908, and recorded January 11, 1910, of the 
Whitten patent, No' 513,747, granted January 30, 1894, and of the Con- 
ner patent, dated May 5, 1908, for an improvement on the Whitten in- 
vention, both inventions being used jointly by complainant in the same 
machine. The inventions under considération relate to poultry f eeders 
and exercisers. This art has grown important and practical, and in its 
development is but another illustration of the improvement constantly 
making in many directions. It is recognized that poultry, when housed, 
do not get the necessary exercise if their feed is obtained without ef- 
fort, and that feed, if carelessly scattered, constitutes quite an item of 
waste in an industry where the figuring is close. For many years in- 
ventors bave devoted their thought to devising useful and economical 
machines for f eeding live stock ; ^ but so far as this record discloses, 
one Xevers (letters patent No. 701,121; May 27, 1902), was the first to 
think of constructing a combined feeder and exerciser for poultry. 
The idéal resuit sought to be attained in this art was a machine so con- 
structed as to assure economy in the use of poultry feed, automatic 
opération of the machine by the action of the poultry, and protection 
against rain, mice, and birds. 

I bave not discovered anything in the record which shows that the 
Xevers was ever a commercial article and an examination of the let- 
ters patent will show that in the Xevers the feed is not protected from 
rain, mice, and birds, and that there are différent means for feeding 
from those employed in the Whitten and in the Conner. The Barnes 
patent (No. 838,161) is substantially on the same principle as the Xevers 
and has substantially the same defects. 

The Whitten patent, with the exception of a fugitive instance, seems 
not to bave been put into practical use, although it contains some highly 
valuable ideas. I am satisfied that Conner was working independently 
on the problem when he learned of the Whitten patent, and purchased 
it solely for the reason stated by him, namely, to protect what he re- 
garded as an invention on his part. The so-called Conner machine 
seems to possess the characteristics claimed for it. Its opération is 
simple. The grain is placed in the hopper and when the chicken perches 
on or strikes its body against the prong, or roost, the grain comes 
through in an amount limited by the movement of the chicken. The 
grain is protected from the éléments and from animais. The chicken 
must earn its feed and thus get exercise, and waste is prevented because 

1 Note.— See patent to Pope, No. 65,004, May 21, 1867, for a hog feeder ; 
patent to Daniels, No. 110,015, December 13, 1870, for a horse feeder ; patent 
to Stamberger, No. 137,390, April 1, 1873, for a machine for salting cattle: 
patent to Winterscheid, No. 177,778, May 23, 1876, on a machine for salting 
cattle ; patent to Babcock, No. 369,155, August 30, 1887, for a machine for 
salting cattle; patent to Magoon, No. 484,442, October 18, 1892, on machine 
for horse feeding ; patent to Frese, No. 656,453, August 21, 1900, for a sait 
feeder. 
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the machine does not reqùire human régulation, but opérâtes automat- 
ically and practically to the extént desired by the poultry. The machine 
may be made in différent sizes to meet the varying âges of the chickens, 
and is capable of easy shipment. So far as the record discloses, and 
as the experiments in the court room demonstrated, the machine seems 
to be without a mechanical defect, and was undoubtedly the first prac- 
tical device which met the various requirements of this art above re- 
ferred to. 

Conner displayed his machine at the New York Poultry Show, dur- 
ing the Christmas holidays of 1908-1909, and sold some at that time. 
He has not donc a large business in thèse machines since then, but there 
is nothing to show that his limited business has been due to any defect 
in his machine. 

The défendant is a business house in the city of New York which 
has been selHng the alleged infringing device of the Norwich Auto- 
matic Feeder Company, of Norwich, Conn. 

Testimony was adduced by the défendant to show ability to sell the 
alleged infringing device as against the Conner but, as the defendant's 
vvitness declined to state its business arrangements, it may be that the 
défendant had a more favorable contract with the Norwich Company 
than with complainant, and it may also be that the "bait bar" of the 
Norwich machine seems more attractive and useful to the purchasing 
public than the roost or prongs of the Conner. The Norwich may also 
appear to be a more finished pièce of workmanship than the Conner. 
AU of thèse considérations, however, may be disregarded in determin- 
ing the validity of the Whitten and Conner patents and the question as 
to whether the Norwich infringes. 

The claims of the Whitten patent sued on are Nos. 1 and 2 as fol- 
lows : 

"1. In a poultry feeder, the eombination of (1) a supply hopper, (2) a ro- 
tary upriglit or standard baving roosts thereon, (3) a deflector ou the upper 
portion of said upright or standard, aud (4) a feed disk upon said upriglit 
and within the hopper, substantially as described. 

"2. In a poultry feeder, the eombination of (1) a rotary upriglit or stand- 
ard, (2) à hopper, and (3) à feed disk connected to thé upper end of said 
upright or standard and coactiug with the hopper, said upright or standard 
having inipelling nieans thereon, substantially as described." 

The defects of Whitten are that the roosts cannot be raised or low- 
ered from the ground to accommodate the requirements of condition 
and size of fovvl, and the adjustment of the disk is such that feed would 
be wasted however the disk is adjusted from the bottom of the hopper. 
The Whitten also has an adjustable feed for the poultry keeper from 
day to day, which it is fair to assume would waste feed and such an 
adjusting device Would be a defect. 

The question as to the Conner patent is whether it was anticipated 
by Whitten or shows invention over Whitten. The claims sued on 
are Nos. 1, 7, and 16 as follows: 

"1. A feeder and exorciser for poultry comprising (1) a feed hopper, (2) 
a feed disk, and (3) a rod for rotatlng the disk, haying means whereby the 
rod Hiay be rotated by the poultry thereon and said rod being vertically ad- 
justable in the disk." 
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"7. A feeder and exerciser for poultry comprising (1) a feed liopper having 
a central opening and a séries of openlngs snrrounding the central opening, 
(2) a feed disk having a sleeve depending into the central opening and radial 
ribs on its under side ; and (3) a rod for rotating the feed disk, opérable by 
the poultry." 

"16. A feeder and exerciser for poultry comprising (1) a feed hopper hav- 
ing an annular séries of openings, (2) a feed disk arrangea on the bottom of 
the hopper and having radial ribs on its under side for feeding material 
through said openings, and (3) means operated by the poultry for rotating the 
disk." 

Conner provides a séries of feed holes, while Whitten has but one 
feed hole divided into parts, and the disk of Conner lias been se con- 
structed with relation to the holes, and the means for agitating the disk, 
that thèse éléments, with the others in the combination, hâve brought 
about automatic opération without human régulation, the only duty 
of the chicken keeper being to fill the hopper from time to time as ne- 
cessity requires. Even though what Conner did may seem slight from 
a mechanical standpoint, nevertheless, he accomplished a new resuit 
and produced, so far as this record discloses, for the first time, a prac- 
tical chicken feeder and exerciser, simple in opération, which accom- 
plished ail of the purposes sought to be attained in a machine of this 
kind in this art. 

It remains only to consider whether the Norwich has infringed. As 
I gather the contention of défendant, the basic différence claimed to 
distinguish thèse machines is that the Norwich opérâtes by gravity and 
is the descendant of old devices referred to supra, while gravity dces 
not play any part in the Conner machine, but the resuit is there attained 
by the construction and opération of the feed disk. The défendant in- 
sists that it employs an "agitator," and that complainant employs a 
"feed disk," and that thèse are différent instrumentalities. 

The Norwich machine may be described in the phraseology of the 
claim of the Enos patent, No. 952,793, March 22, 1910 (owned by the 
Norwich Company, and the application for which was filed March 20, 
1909, after Conner's exhibit at the New York Poultry Show) as fol- 
lows: 

"A poultry feeder comprising a hopper having a relatively small opening at 
its base, a cap having circularly arranged openings for closing said opening, 
a cut-off slide for said circularly arranged openings, a perforated disk 
mounted in said cap and spaced from Its bottom, a rotatable élément de- 
pending from said disk and rigidly attaehed thereto, a bait on said élément, 
and pins depending from said disk and arranged in concentric séries with 
said circularly arranged openings." 

Whitten — Norwich. It is urged that the Norwich lacks the last three 
éléments of claim 1 of the Whitten combination. It seems to me, how- 
ever : (a) That the depending rod of Norwich is the équivalent of the 
rotary upright or standard of Whitten; (b) that the deflector in the 
Norwich is the équivalent of Whitten's; and that (c) the "agitating" 
'lisk in Norwich is the équivalent of the feed disk of Whitten. 

Claim 2 of Whitten speaks of the coaction of the feed disk with the 
hopper, and défendant contends that such coaction is lacking in defend- 
ant's dévice. In this, I think, défendant is in error, but, in any event. 
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the relation between the "agitator" and the hopper is such that too 
fine a distinction should not be drawn to négative equivalency. 

Conner — Norwich. Both feed by gravity aided by intermittent move- 
ment of the feed mechanism. Gravity may play a more important part 
in the Norwich than in the Conner, but degree is unimportant. The 
Norwich has a hopper, holes in the bottom, a disk over the holes car- 
ried on an upright rod adjustable in the disk, with means on the lower 
end to give the push or jerk of the poultry on the ground below. The 
Conner has radial ribs on the under side of the disk, while the Nor- 
wich has pins depending from the disk — ribs and pins performing in 
their respective relations the same function and accomplishing the same 
resuit. The Norwich has a shut-off which may close or partly close 
the holes in the bottom of the hopper or leave them open, but except as 
interfered with in the Norwich by a valve, the opération of both ma- 
chines is substantially the same. 

I agrée with complainant that his structural adjustment of the disk 
to the holes in the bottom of the hopper, so that it will feed ail kinds 
and sizes of grain without readjustment, and will not feed when the 
machine is at rest, and will feed by natural motions of the chickens on 
the ground below without waste, and without mechanical defect in con- 
struction or in opération, by mechanical means not found in any other 
patent except Whitten, is still a marked improvement on Whitten. I 
conclude, therefore, that the Whitten and Conner patents are valid, and 
that the claims hère in issue are infringed. 

The Whitten patent having expired, complainant may hâve a decree 
for an injunction as to the Conner, with the usual accounting for in- 
f ringement of both Whitten and Conner, with costs. 

Settle decree on five days' notice. 



LUTEN V. SHAHP et al. 

(District Court, D. Kansas, Second Division. April 7, 1914.) 

No. 1356. 

Patents (§ 328*) — Infbingement — ^Concbeté Bridge. 

Tlie Luten patent, No. 853,203, for a concrète bridge, consisting of a floor 
with walls at each side and reinforcing members embodied transversely 
of the floor and extending upward Into the walls, construed, and held 
not infringed. 

In Equity. Suit by Daniel B. Luten against Walter Sharp and oth- 
ers. On final hearing. Decree for défendants. 
See, also, 200 Fed. 151. 

Russel T. McFall, of Indianapolis, Ind., and Joseph G. Cary, of 
Wichita, Kan., for complainant. 

S. A. Smith and Joseph T. Laflferty, both of Winfield, Kan., for de- 
fendants. 

POIyLOCK, District Judge. This suit was brought by complainant, 
charging défendants with infringement of his rights under letters pat- 

•For other cases see same topic à § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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ent by him owned, numbered 830,483, 852,970, 853,183, 853,203, 853,- 
204, 979,776, 989,272, 999,663, and 933,771, in the building of a county 
bridge across a stream called Grouse creek at a place known as Darst 
ford, in Cowley county, this state, and for an accounting of profits 
made. The bill of complaint, after setting forth said patents and cer- 
tain adjudications thereon, charges infringement in the most gênerai 
languagfi, as f oUows : 

"And your orator further shows to your honors, on Information and bellef, 
that the défendants hereln, well knowing the premises and the rights and 
privilèges secured unto your orator, and contlnuing to Injure your orator and 
Ueprive him of the profits, beneflts, and advantages whlch mlght and would 
othervvise accrue to him from the sald letters patent Nos. 830,483, 852,970, 
853,183, 853,203, 853,204, 979,776, 989,272, 999,663, and 933,771, and from the 
use of the inventions set forth therein, since the Issuance thereof and the ac- 
quirement of the title thereto by your orator, within six years last past, and 
before the commencement of thls suit, hâve, without license and authorlty, 
agalnst the will of your orator, and in violation of your orator's rights, and 
in infringements of the aforesald letters patent Nos. 830,483, 852,970, 853,183, 
853,203, 853,204, 979,776, 989,272, 999,663, and 933,771, at Cowley county, in 
the district of Kansas, knowingly and willfully constructed and sold, or caused 
to be constructed, used, and sold, a bridge or structure comprislng one 40-foot 
and one 20-foot span over Grouse creek, at what is known as Darst ford, in 
section 13, township 33, range 6, in said Cowley county, by the practice of 
and in aecordance with and contalnlng the Improvements and Inventions de- 
scribed and claimed in sald letters patent Nos. 830,483, 852,970, 853,183, 853,- 
203, 853,204, 979,776, 989,272, 999,663, and 933,771, or material or essential 
parts thereof, ail as recited in the clalms thereof, but to what extent the de- 
fendants hâve made use of said Inventions or improvements described and 
claimed In said letters patent Nos. 880,483, 852,970, 853,183, 853,203, 853,204, 
979,776, 989,272, 999,663, and 933,771, your orator does not know, and prays a 
discovery thereof." 

To this bill défendants first demurred on the spécifie ground the aver- 
ments of the bill as to infringement were insufficient. This demurrer 
was overruled. Défendants then answered, admitting the building of 
the structure complained of , denying infringement of any rights grant- 
ed to complainant by virtue of his letters patent as set forth in the com- 
plaint, but, on the contrary, asserting said bridge was constructed in ae- 
cordance with rights granted to défendant Sharp by letters patent No 
885,386. 

On issue so joined prodfs were taken in open court and the case 
submitted for final décision and decree. It is thus seen défendants 
raise no issue with complainant as to the validity or ownership of the 
nine différent letters patent set forth and relied upon in the bill of 
complaint. On the contrary, complainant raises no issue as to the va- 
lidity or ownership of défendant Sharp's letters patent. In this con- 
dition of the pleadings the court would be left to grope in the dark 
among the many claims of the letters patent involved to détermine the 
question of infringement charged against défendant, were it not that 
in the statement of the respective claims of the parties at the trial the 
solicitor for complainant waived any contention as to the infringement 
of many of complainant's patents entirely, and limited the inquiry in 
the following manner. After reading claim No. 1 of defendant's pat- 
ent, it was stated: 
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"Now that to my mind suggests that the ehlef controversy hère wlll be be- 
tween Mr. Sharp's patent and our patent No. 853,203. Now, I just waiit to 
State In a word my theory of the law, and that is this: Mr. Luten's application 
antedates Mr. Sharp's application. Mr. Luten's patent antedates Mr. Sharp's 
patent. Mr. Luten's claim is for this reinfo rcement across the roadway and 
up into the parapets, bindlng the whole structure together, Including the side 
vvalls. Now, we are not making an attack on Mr. Sharp's patent or its va- 
Udity, or its novelty and its validity. * * * The fact Is that hls patent 
is a combination patent as the clalms read, and one of the éléments, to my 
mind an important élément, is the one claim of our patent No. 853,203; that 
is, the reinforcement transverse of the roadway. Now, as we understand 
the law, the Suprême Court has declded it several times, if we hâve a patent 
on this device of reinforcing across the roadway and up into the parapet, and 
Mir. Sharp subsequently procures a patent for a combination which includes, 
as it reads in part, 'suitably supported abutments, parapets, and intermedlate 
beams Connecting the same, and a floor between the sald abutments and the 
said parapets and upon the said beams, and a wire network imbedded in the 
sald floor and extending upwardly through the said parapets,' his combination 
patent may be entirely valld, but he cannot use the éléments wliich he has 
taken from us without infrlnging, any more than we can take his entire com- 
bination, using our own device, without infrlnging hls. It is Just the old ques- 
tion of the Interladng or Interlapping." 

Assuming, therefore, the entire controversy between the parties ta 
be that stated by solicitor for complainant, as above, and further con- 
ceding the settled law to be as therein stated, concerning which there 
can be no serions controversy, as will be found from a considération 
of the authorities (Cochrane v. Deener, 94 U. S. 780, 24 L. Ed. 139; 
Cantrell v. Wallick, 117 U, S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017 ; Hoyt 
v. Horne, 145 U. S. 302, 12 Sup. Ct. 922, 36 L. Ed. 713 ; Ries v. Barth 
Mfg. Co., 136 Fed. 850, 69 C. C. A. 528; Columbia Wire Co. v. Ko- 
komo Steel & Wire Co., 143 Fed. 116, 74 C. C. A. 310), and many other 
cases which might be cited, and further conceding, as do the parties, the 
validity of ail letters patent involved in this controversy, the single 
question presented for décision is this : Was the bridge in controversy 
constructed in accordance with the claims of the Sharp patent? If so^ 
as the application for the Luten letters patent No. 853,203, and the pat- 
ent itself, antedates the application for the Sharp patent, and the pat- 
ent itself , does the method actuaJly employed in tJhe construction of the 
bridge by défendants, although found to fall within the claims of the 
Sharp patent, infringe upon the prior rights granted to complainant 
under his patent? 

This involves a considération of : (1) The actual method employed 
}n the construction of the bridge ; (2) whether such method falls with- 
in the protection afforded by the claims of the Sharp patent ; (3) if so,. 
does such method of construction infringe upon rights secured to com- 
plainant by the claims of his prior patent No. 853,203, as above con- 
tended ? 

From a reading and considération of the proofs, the actual method 
employed in the construction of the bridge in question is found to bave 
been as f ollows : 

The structure is composed of two spans, one of 20 and the other 40- 
feet in length. The weight of the structure and superimposed burden 
is borne by girders, with one end resting on the bank abutments, the 
other on a center pier, placed about 4 feet apart. Thèse girders are 
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tied witïi transverse rods, and the space between them filled wîth con- 
crète set in forms giving the underside the shape of an arch, with a 
mesh of hog wire imbedded in the concrète floor of the bridge near its 
surface and extending up into the concrète walls on the sides of the 
bridge. The concrète floor of the bridge is thereafter covered with 
earth by others than défendants. 

The claims of the Sharp patent read as f oUows : 

"1. A bridge structure coinprising In eombinatlon a plurality of coalesced 
éléments composed of concrète or analogous materlal, and including sultably 
siipported abutments, parapets, and Intermedlate beams Connecting the same, 
and a floor between tbe said abutments and the sald parapets and upon the 
said beams, and a wire network imbedded in the sald floor and extending up- 
wardly through the sald parapets. 

"2. A bridge structure comprising, in eombinatlon, a plurality of cohérent 
éléments composed of concrète or analogous materlal and Including snitably 
supported abutments, beams Connecting the same, and a floor between the 
sald abutments, upon the said beams, and rods Imbedded in the said beams 
and projecting through the said abutments into the said floor." 

A comparison of the method employed in the construction of the 
bridge with the claims of the Sharp patent, more especially claim No. 
1, makes it entirely clear the method actually employed in the construc- 
tion falls well within the claims of the patent. Does this method of 
construction, thus employed, although within the claims of the Sharp 
patent, infringe upon prior rights granted to complainant under his 
patent No. 853,203, more especially claims numbered 8 and 9, princi- 
pally relied upon by complainant? 

Claims numbered 8 and 9 read as f ollows : 

"A concrète bridge consisting of a floor with walls at each side and rein 
forcing members imbedded transversely of the floor and extending upward lnt<» 
the walls. 

"A bridge of concrète or slmllar materlal with reinforclng members Im- 
bedded transverse to the roadway, in eombinatlon with a wall or spandrel 
with upright reinforclng members Imbedded." 

In this considération, it may be observed, the claims, spécifications, 
and drawings of the Luten patent, No. 853,203, render it entirely clear 
the object sought to be accomplished by the invention and improvement 
therein claimed does not relate to bridges thrown across the larger 
strearns or bodies of vvater, requiring either many spans or spans of 
any great length. On the contrary, the method of construction therein 
contemplated is a single-arch reinforced body thrown across the small- 
er water courses f rom one bank to the other, such as culverts. In nei- 
ther the spécifications nor claims of said patent is the word "pier" or 
"span" mentioned. The reinforclng materials therein employed are 
placed transversely to the roàdway, a method of construction entirely 
dissimilar in principle in the most part to that employed in the structure 
in question, and is such a method of construction as would be impossi- 
ble to employ in spanning a space of 60 feet, as does the structure in 
question. 

In real truth, as gathered from the entire record, the principal ground 
of contention résolves itself into the use by défendants of the surface- 
imbedded mesh of hog wire vvhich extends upward into the side walls 
or parapets of the structure; it being the contention of complainant 
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thîs îs such a method of reinforcing the structure transversely to the 
roadway as to infringe upon right covered by the claims of his patent. 

It may be observed the imbedded mesh of hog wire employed in the 
structure does operate to reinforce the concrète floor of the bridge 
transversely, to the same extent, however, and no more, than it does 
longitudinally, and this mesh of wire does extend up into the side walls 
of the bridge, and does undoubtedly serve to bind said walls to the 
bridge structure. However, it is quite clear the office performed by the 
surface-imbedded hog wire in the structure in question is not the same 
office as that performed by the transverse reinforcing rods or materials 
in the Luten patent. The object of the transverse reinforcing mate- 
rials employed under the claims of the Luten patent is to render the 
structure of sufficient strength to support its own weight and the added 
load of crossing travel, whereas, under the method employed in the 
construction of the bridge in question, the girders resting on the abut- 
ments and pier must and do sustain the entire weight of the structure 
and the superimposed burden of travel, for if such élément as the 
girders, not présent in the combination of the Luten patent, should be 
removed from the structure in question, the bridge would collapse of 
its own weight. The purpose of the imbedded hog wire in the structure 
in question is merely to assist in binding the materials together. It is 
not the mechanical équivalent of the transverse reinforcement em- 
ployed in the Luten patent. In the structure in question, the walls or 
parapets at the sides of the bridge, and the carrying of the imbedded 
hog wire up into the same, is not for the purpose of strengthening the 
burden-carrying capacity of the bridge, for the walls in the bridge in 
question are merely employed for the protection of the traveling public,. 
the structure is of equal strength with the side walls or parapets, and 
the carrying of the imbedded hog wire up into the same omitted in con- 
struction. 

In addition to this thought, let there be added the prima facie show- 
ing made by the action of the department in issuing the subséquent 
Sharp patent, containing the claims it does, in the face of the former 
grants to complainant. From which it follows, conceding the validity 
of ail the patents involved in this controversy, and the many claims 
thereof, the charge of infringement in this case is not made out by the 
proofs. 

The bill is therefore dismissed. It is so ordered. 



ST. LOUIS, I. M. & S. RY. CO. et al. v. UNITED STATES (INTBBSTATB 
, COMMERCE COMMISSION, Intervener). 

(District Court, E. D. Illinois. September 10, 1014.) 

No. 959. 

X. CoJiMEBCE (§ 97*) — Inteestate Commerce Commission — Review of Ordebs.. 
Courts of the United States can review orders of the Interstate Com- 
merce Commission only on questions of law. They tannot conslder ques- 
tions of poliey or expediency, or substltute their findings of fact for those 
of the Commission ; but they may conslder the question whether therc 

*For other cases see same toplc & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Is any évidence on whlch those findings can legally be based, which la 
one oif law. 

[Ed. Note.— For other cases see Cîommerce Cent Dig. § 147 ; Dec. Dig 
i 97.»] 

2. CoMMEBCE (§ 8S*) — Obdeks of Inteestate Commerce Commission. 

An order of the Interstate Commerce Commission, directed against a 
number of rallroad companles, based on a flnding of discrimination, must 
be snpported by évidence which is sufRclent to warrant a finding sepa- 
rately against each company named thereln. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. f§ 139, 141 ; Dec. 
Dig. § S8.*] 

3. CoMMEKCE (§ 87*) — Interstate Commerce — Discrimination in Rates. 

A charge of discrimination cannot be made by a locallty against a 
rallroad company whlch does not serve that locallty, either directly by 
Its own Une or by a joint arrangement wlth other companles for a through 
route and a Joint rate. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 139 ; Dec. Dig. 
§ 87.*] 

4. Commerce (§ 85*) — Interstate Commerce Commission — Orders Relating 

TO Rates. 

In a proceedlng before the Interstate Commerce Commission against 
separate rallroad companles charged wlth discrlmlnating against a local- 
lty, the Commission has no légal jurisdlction to compel two Connecting 
roads, only one of whlch reaches such locallty, to make a through route 
and a joint rate; nor, where such two companles hâve not made a 
through route or joint rate, but each charges its own separate rate to 
and from the point of connection, nelther of whlch rates Is found to be 
unreasonable, is there any légal basis in the évidence for an order of the 
Commission making a réduction in the sum of the two rates. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 138; Dec. Dig. 
S 85.*] 

5 Commerce (§ 88*) — Interstate Commerce Commission — Orders Relating 

TO Rates. 

In establlshlng through routes wlth joint rates In proper proceedings 
looking to that end, the Interstate Commerce Commission cannot deprive 
a carrier of the beneflt of a full haul over its own Une, unless there Is a 
finding, based on adéquate évidence, that the haul over the entlre dis- 
tance would make the through route unreasonably long. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 139, 141 ; Dec. 
Dig. 5 88.*] 

In Equity. Pétition for injunction by the St. Louis, Iron Mountain 

6 Southern Railway Company and the St. Louis Southwestern Rail- 
way Company against the United States, in which the Interstate Com- 
merce Commission became intervener. Granted. 

H. G. Herbel, of St. Louis, Mo., for complainant St. Louis, I. M. 
& S. Ry. Co. 

S. H. West and E. A. Haid, both of St. Louis, Mo., for complainant 
St. Louis Southwestern Ry. Co. 

Joseph W. Folk and Charles W. Needham, both of Washington, D. 
C, for intervener. 

Blackburn Esterline, of Washington, D. C, Sp. Asst. Atty. Gen., and 
Charles A. Karch, U. S. Atty., of Danville, 111. 

Eefore BAKER, Circuit Judge, and HUMPHREY and WRIGHT, 
District Judges. 

'For otber cases see lam* toplc A | muubxb in Dec. t Am. Dit*. 1Ï07 to date, A Rap'r Indexes 
217 P.— 6 
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BAKER, Circuit Judge (orally). If the complainants must obey the 
Commission's order, it will be necessary for them to prépare tariffs 
by September 20th, and it is therefore necessary that this application 
for a temporary injunction promptly be determined. The importance 
and novelty of the questions involved might well justify a carefully 
prepared opinion; but having been given a very complète exposition 
of the case through the able and elaborate arguments of counsel, and 
having come to the conclusion that an injunction should issue, we pro- 
ceed, in view of the limited time, at once to enter a decree and to indi- 
cate briefly the grounds of our décision. 

[1] Beginning vvith the Abilene Case, and down through the Pit- 
cairn, Robinson, Mitchell Coal & Coke, International Coâl, and many 
other cases, the gênerai principle has been thoroughly settled that the 
courts of the United States cannot act in thèse interstate commerce 
cases as they can in ordinary appeals in equity, where the court may 
examine the évidence and substitute its finding of facts for that of the 
original tribunal. Questions of policy and expediency cannot be con- 
sidered. In short, nothing can be reviewed except questions of law. 
But in interstate commerce cases, as in ail other cases, it is always a 
question of law whether there is évidence on which the finding can 
legally be based. 

[2] The order attacked by thèse complainants was entered in a pro- 
ceeding before the Commission wherein merchants of Metropolis, 111., 
were petitioners and a score of railroads were respondents. The peti- 
tioners asserted that the railroad rates from Southern and Southwest- 
ern lumber territory to Metropolis were wrongful in two respects : 
First, that the rates in themselves were excessive ; and, second, that 
the rates exhibited an undue préférence in favor of Cairo, 111., and 
undue discriniination against Metropolis. The Commission found that 
the first charge was without basis in fact, and placed its order wholly 
upon the ground of discrimination. Ail of the respondent railroads, 
except thèse two complainants, hâve apparently acquiescëd in the or- 
der ; and wC are of the opinion that the évidence before the Commission 
was sufficient on which legally to base a finding that discrimination 
against Metropolis was exercised by some of the railroads which were 
respondents in the proceeding before the Commission. It is now ar- 
gued by the défendants in this case that, because there was évidence 
before the Commission to justify a finding of discrimination by some, 
the order nivst stand as agamst ail the railroads which were parties to 
the hearing. In our opinion this is erroneous. In a civil case against 
a number of défendants, or, in a criminal indictment against numerous 
défendants, a judgment cannot be permitted to stand against a certain 
défendant, if there is no évidence against him, merely because there 
may be évidence which would support the judgment against other de- 
fendants. And so we believe that, as a matter of law, an order of the 
Interstate Commerce Commission must be supported by évidence 
which is sufificient to warrant a finding separately against each railroad 
named in the order. 

[3] Against neither of the complainants in this cause was there 
evideiic© before the Commission which could legally support a charge 
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of discrimination on its part. The railroad of neither complainant 
touches Metropolis. Each has a 16-cent rate over its own rails from 
points of origin in Southwestern lumber territory to Cairo. This Cairo 
rate, the record shows, was an abnormally low rate, forced upon thèse 
complainants by compétition of other trunk Unes. Neither of the com- 
plainants joins with any other railroad in making a through route 
and a through rate to Metropolis. When lumber reaches Cairo over 
the line of either of the complainants, the shipper pays 16 cents per 
hundredweight, which is a rate that the Commission has not found 
excessive for that service. If the lumber is to go beyond complainants' 
Unes at Cairo and is destined to Metropolis, it must be carried on the 
independent line of the Illinois Central, and the shipper must pay 
therefor 6 cents per hundredweight, which the Commission has not 
found to be an excessive charge for that service. How can it be said 
on this basis of fact that either of the complainants is discriminating 
against Metropolis? How can any one discriminate against another 
whom he does not serve and with whom he does not corne in contact? 
We believe that, as a matter of law, the charge of discrimination can- 
not be brought by a locality against any railroad that does not serve 
that locality, either directly by its own route or by a joint arrangement 
with other railroads for a through route and a joint rate. 

Other railroads which were parties to the hearing before the Com- 
mission were serving Cairo and Metropolis through Memphis as an 
intermediate gateway, and through such gateway the distance on those 
other railroads to Metropolis was substantially the same as to Cairo. 
Therefore there was no légal basis on which those railroads could 
maintain that the discrimination practiced by them was not undue. 

[4] The order as applied to thèse complainants makes the rate to 
Metropolis 17 cents, a réduction of 5 cents from the sum of the two 
independent rates of 16 cents from the Southwestern territory to Cairo 
and 6 cents from Cairo to Metropolis. In the proceeding before the 
Interstate Commerce Commission thèse complainants and the Illinois 
Central Railroad were parties respondent, but each to answer only to a 
charge of discrimination on its own part. In such a proceeding how 
could the Commission hâve jurisdiction to do indirectly what it could 
only do directly in a proceeding of another character — a proceeding 
not then pending before the Commission? The Commerce Act gives 
the Commission jurisdiction to entertain a hearing against two or more 
railroads as joint respondents for the purpose of compelling them 
jointly to estabhsh a through route and jointly to establish over such 
through route through rates. In a proceeding of that character the 
Commission would hâve légal jurisdiction, if there was a légal basis in 
the évidence to support the finding, to compel the joint railroad re- 
spondents to establish a through route with through rates and to com- 
pel them to submit to an apportionment of the through rates. But in 
this proceeding, which in our opinion involves only a question of dis- 
crimination against each railroad separately, the Commission had no 
légal jurisdiction to undertake to compel thèse complainants to estab- 
lish a through route with a through rate, jointly with the Illinois 
Central. Which road, complainants or the Illinois Central, is to bear 
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the réduction of 5 cents from the siim of two fair and reasonable in- 
dependent rates? No party should be left subject to penalties for 
failing to obey an order which affords him no protection if he does 
obey. The complainants hâve no power, under the order now in ques- 
tion, to compel the Illinois Central to bear any part of the réduction ; 
the finding in effect being that the Illinois Central charge of 6 cents 
from Cairo to Metropolis is reasonable. There is, therefore, no law- 
ful basis for the order, which in effect compels the complainants to re- 
duce their already disproportionately low rate of 16 cents down to II 
cents. 

[5] The only way that the complainants could avoid giving such an 
effect to the order would be for them to divert their traffic from their 
own rails to Memphis, and thus surrender a substantial part, probably 
one-half, of the average haul on their own rails. Even in establishing 
through routes with through rates, in proper proceedings looking to 
that end, the Commission cannot deprive a carrier of the benefit of a 
full haul over its own line, unless there is a finding, based, of course, 
upon adéquate évidence, that the haul over the entire distance would 
make the through route unreasonably long. As a matter of law we 
therefore hold that, on the record before the Commission, there was 
no authority to undertake to compel the complainants to divert the 
traffic from their own Unes and turn it over to o*^her Hnes through the 
Memphis gateway. 

We are further of the opinion that the Commission erred in matter 
of law in failing to give efïect to the manifest f act that the Cairo rate 
in and of itself was abnormally low, due to compétition of other trunk 
lines and to compétition of other points of origin of the lumber trafïic. 
We say "other points of origin" because, in our judgment, territory 
extending from Georgia to Texas cannot justly be viewed as one and 
the same point of origin of traffic to Cairo and Metropolis. 

For thèse reasons we are of the opinion that an interlocutory decree 
in f avor of the complainants should be entered ; and, counsel for the 
respective parties having agreed that no further évidence could be pro- 
duced at the final hearing, the cause is riow submitted for final decree, 
and the injunction will therefore be made permanent. 



FILL V. CUNARD S. S. CO., Limited. 
(District Court, S. D. New ïork.) 

1. SHIPPINO (§ 84*) — IjIABILITY OP VeSSELS — iNJURY TO STBVEDORK. 

It is the duty of a steamship company to provide reasonable safe- 
guards and protection against injiiry to those on a coal barge alongside 
engaged in filling tlie ship's bins pursuant to orders of her captain, and 
the Company is llable to such a person, who was injured by a sudden 
jet of steam and hot water allowed to escape from the vessel's exhaust 
without warning. 

LKd. Note. — For other cases, see Shipping, Cent. Dig. §§ .342, 34SK551; 
Oec. Dig. § 84. «l 

'For otlier cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. SHIPPING (I 86*) — I/IABILITT OF VESSEL — SUIT FOE INJURT TO STEVEDOEE. 

Jn such case the person Injured had a rlght to rely on the perform- 
ance of their duty by those in charge of the vessel, and Is not required 
to prove the reason for discharging the steam and water at the tlme; 
but the doctrine of res Ipsa loquitur applies, and the biirden of proof 
rests on the vessel. 

[Ed. Note.— For other cases, see Shlpplng, Cent Mg. §§ 343, 35.3-360: 
Dec. Dig. § 86.*] 

8. ADMIRALTT (§ 34*) IjACHES — ISUIT FOB PERSONAL INJUBY. 

A suit against a steamship company for a personal Injury held not 
barred by lâches, where a prior action at law was dismissed for want 
of .lurisdiction, and other causes beyond libelant's control also contrlb- 
uted to the delay. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 316-321 ; 
Dec. Dig. § 34.*] 

In Admiralty. Suit by William Fill against the Cunard Steamship 
Company, Limited. Decree for libelant. 

William H. L. Lee, of New York City (Alexander Cameron, of 
New York City, of counsel), for libelant. 

Lord, Day & Lord, of New York City (Howard Mansfield, of New 
York City, of counsel), for respondent. 

HAZEL, District Judge. Libel in personam against the Cunard 
Steamship Company, Limited, to recover for personal injuries sus- 
tained by the libelant at about 8 o'clock in the forenoon of November 
8, 1908, while he was engaged in coiling rope on the barge Hersimus 
preparatory to making her f ast alongside the steamer Slavonia, which 
was moored to her dock at Pier No. 52, North River, for the purpose 
of supplying her with coal, when suddenly, without notice to him, 
the steamer ejected steam and hot water from the exhaust or outlet 
at her side, scalding him and inflicting serions injuries and sufïering. 

[1] In loading large steamers after they are moored in their berths, 
it is customary to place alongside them coal barges provided with 
hoisting appliances from which the coal is hoisted or conveyed to the 
bins of the steamer. The order for shifting and placing the coal 
barge Hersimus alongside the Slavonia was given by the harbor master 
of the claimant upon receiving orders from Captain Roberts of the 
respondent company. In thèse circumstances the respondent must 
be deemed to hâve had notice of the proximity of the barge in ques- 
tion and of libelant's eflforts to fasten her alongside the steamer. While 
thus engaged the libelant had the right to assume that the steamer 
would not eject steam or hot water to his injury. 

[2] I think there can be no question but that the rule of res ipsa 
loquitur has application to the f acts under discussion ; indeed, the law 
is well settled that the owners of vessels owe a personal duty to steve- 
dores who are engaged in loading or unloading to provide reasonable 
safeguards and protection against injuries, and also to warn them of 
any latent dangers caused by the vessel or those in charge of her nav- 
igation. The Chicago (D. C.) 156 Fed. 374; The Rheola (C. C.) 19 
Fed. 926. It was accordingly the duty of the claimant to exercise or- 

*For other cases see same topic & § ndmbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



86 217 FEDERAL REPORTER 

dinary care to save the libelant harmless from injury while he was^ 
engaged in iriaking fast alongside in his préparation for loading coal 
aboard the steamer. Libelant was not required to prove affirmatively 
the immédiate reason for the éjection of the steam or hot water ; nor 
was he, as contended, required to look out for the discharge of steam 
or hot water from the steamer's outlets, but, on the contrary, the bur- 
den rested upon the respondent, irrespective of any custom, either to 
protect the steam and hot water outlets of the steamer while she was^ 
moored tO her dock or to hâve a lookout to give warning of her in- 
tentions. 

[3] The défense principally urged is that the libelant has barred 
himself by his lâches from recovery in this proceeding, but I think 
it is sufficîently shown that the asserted delay was not of an inexcusable 
character. There is no fixed limitation of time for bringing an action 
in admiralty, and while it may be conceded that staleness of a right 
of action will not be ignored by the court in a proper case, and that 
the policy of the court is to adapt itself by analogy to the common- 
law period of limitation for bringing an action, yet in the présent case 
I am satisfied by the évidence that the circumstances — namely, the 
earlier action at common law brought by libelant to recover damages 
for the injuries sustained, the subséquent dismissal of the complaint 
because of lack of jurisdiction arising from the absence of évidence 
to show diversity of citizenship, the delay in his efforts to induce a 
settlement of the claim, and the customary delay before hearing in 
this court — require me to hold that there hâve been no such lâches on 
the part of libelant as to defeat recovery. 

The proofs do not warrant holding that the libelant was négligent. 
He could hâve escaped the injury if there had been reason to antici- 
pate it, but there was no one to warn him of his danger while he was 
engaged alongside the steamer preparing to unload the coal. He sus- 
tained painful injuries of a lasting character, although the défendant 
dénies that libelant's présent condition is wholly attributable to the 
scalding. The libelant was confined to his bed for four months and- 
was unable to leave his home for upwards of a year. The scalding 
extended over the lower portion of his body, and it is shown that his 
leg became infected, resuîting in erysipelas and paralysis, and contin- 
ued incapacity to work. He is still unable to work, and it is doubtf ul 
if he will ever be able to engage in work with which he is familiar. 
He has difficulty in walking and in raising his arms, ând his speech- 
is impaired. Two reputable physicians hâve testified for libelant that 
the erysipelas and paralysis were the direct resuit of the scalding and 
burn^, and, although this is disputed, I am nevertheless inclined to the 
opinion that it is fairly shown by preponderating évidence that his 
unfortunate condition is due to the injuries received in the manner 
hereinbefore stated, owing to the négligence and want of foresight of 
the respondent. 

Taking into considération the amount of money expended by libel- 
ant for medicine and médical attendance, the loss of wages at $45 
per month since the receipt of the injuries, the permanence of his 
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injuries, his pain and sufferings, and the fact that he has reached the 
âge of 63, I think that the sum of $5,871 would not he excessive, and 
a decree for that amount may he entered, with costs. 



THE TRANSIT, 

(District Court, E. D. Pennsylvanla. August 20, 1914.) 

No. 86. 

1. Maritime Liens (§ 64*) — Enfobcement — Pleadino— Sufficienct of An- 

SWER. 

In a suit in admiralty to establlsli a maritime lien for repairs, an an- 
swer, denying the correctness of libelant's account, is insufflcient, unless 
it spécifies which of the charges are incorrect. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. § 102 ; Dec. 
Dig. § 64.»] 

2. Maritime Liens (§ 64*) — Repairs and Supplies — Oonstrcction of Stat- 

UTE. 

Under Aet June 23, 1910, c. 373, § 1, 36 Stat. 604 (U. S. Oomp. St. Supp. 
1911, p. 1192) , which gives a maritime lien for repairs made to a vessel 
on order of the owner, and expressly provides that it shall not be neces- 
sary to aver or prove that crédit was given to the vessel, but further pro- 
vides in section 4 that the right to a lien may be waived in order to plead 
a good waiver, it is not sufficient to allège that crédit was not given to 
the vessel, but the ahswer must also allège that the debt was contracted 
solely on the Personal crédit of the owner. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. § 102 ; Dec. 
Dig. § 64.*] 

In Admiralty. Suit by Henry F. Stockwell, receiver of John H. 
Dialogue and Son, against the steamtug Transit. On exceptions to 
answer for insufficiency. Sustained in part. 

See, also, 210 Fed, 575. 

This proceeding is on a libel in rem filed by the receiver In bankruptcy of 
John H. Dialogue & Son against the tug Transit. An answer was filed, to the 
sufliciency of whlch exceptions were taken, and an amended answer was put 
In. ïo this a number of exceptions hâve been interposed charging insuffi- 
ciency. 

A statement of ail the facts required to présent the points now requiring at- 
tention is as foUows: John H. Dialogue & Son, who were shipbuilders, were 
requested by the owner of the Transit to make certain repairs to her. The 
contraet which grew out of this will be referred to later. Some repairs had 
been made to the tug when Dialogue & Son went into bankruptcy. The work 
on the tug was continued by tho receiver, but there was later a cessation of 
ail work before the repairs were completed. The owner of the tug gave ne- 
ourity and obtained possession of his property. The receiver was then author- 
ized to libel the tug for the repair bill due the bankrupt. In cousequence the 
présent libel was filed. The only averment with which vve are concerued is 
the simple statement on which the claim of the libelant proceeds, to the efCect 
that certain repair work, cousistlng of labor and materials, were supplled to 
and on the crédit of the tug, amounting in the aggregate to the sum of §2,- 
085.06, at the request of the owner. An itemized statement of the repairs so 
made is attaehed, and a crédit for $1,000 paid on account is allowed, and pay- 
meut of the 31,085.06 balance demanded. 

*f'or other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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It should be noted hère that the clalm Is by this part of the pleadings 
planked upon a simple quantum meruit for work and labor done and materlals 
for the same provlded. 

The answer Is In part a déniai of the debt sued for, but Is in substance a 
counterclaiin whlch is set up by way of cross-libel. The full answer is re- 
stated in the amended answer so that the flrst answer may be ignored. A 
contract of repalr is set up, consisting of an agreement to do spécifie things, 
and, in addition, "such other repairs necessary to put the said tug in proper 
seaworthy condition." No agreement on price is averred. The answer con- 
tinues with a déniai that Dialogue & Son did the work agreed by them to 
be done. ït avers a dismantling of the tug and the careless scattering of the 
dlsmantled parts and cessation of work after very little had been done, and 
a final refusai to complète the contract This is foUowed with the averment 
that the owner was obliged to hâve the removed parts replaced in the tug and 
the work completed elsewhere. There Is also a blanket averment that the 
§2,085.06 is excessive, both in respect to the work done and the materlals fur- 
nished and In the priées chargea, but there Is no spécifie averment of what 
work or materlal Included in the Mil was not done or furnished, nor are the 
proper priées set forth. There is, however, a gênerai statement that an ag- 
gregate proper charge "would not Êxceed $1200." This is further foUowed 
w'ith a déniai of the $1,085.06 claimed belng due, and a eounterclaim Is made 
for damages exceedlng this amount This clalm for damages is based upon 
the statement that the repairs contracted to be made should hâve been made 
at a total cost of $2,500, and that the respondent had completed the contract 
at a cost to hlm of $2,000. Because of this, and that respondent had paid 
$1,000, a loss or damage of $500 is claimed. The cross-clalm is further in- 
ereased by the fact that the repairs contracted for should hâve been com- 
pleted withln 14 days, whereas because of delays interposed by the shlpyard 
the tug was detained 16 days beyond the proper tlme. As the charter hire 
rate of the tug is $80 per day, a further loss and damage of $1,280 fell upon 
her owner. Further, small claims of $18 for coal and $29 for wharfage are 
made, which, deducting $90 admitted to be due libelant, makes the net eoun- 
terclaim of respondent $1,737. There Is also a déniai that the repairs were 
made on the crédit of the tug, and an averment that they were made solely on 
the Personal crédit of the owner. 

Willard M. Harris, of Philadelphia, Pa,, and Wilson & Carr, of 
Camden, N. J., for libelant. 

J. Frank Staley and Lewis, Adler & Laws, ail of Philadelphia, 
Pa., for respondent. 

^ piCKINSON, District Judge (after stating the facts as above). 
This case cornes before us now on exceptions to the amended an- 
swer. The gênerai question presented is one of pleading, and we 
are in conséquence now concerned only with the juridical history of 
the case. The facts necessary to be incorporated in this, however, 
m order that the conclusions reached may be vindicated, or even 
understood, are so many that a statement of them would extend this 
opinion to undue length. We, therefore, content ourselves with a 
very brief référence to the more salient facts, and file separately a 
more detailed statement. This may compel a répétition of some 
statements of fact, but none the less contributes to brevity. 

[1] The libel is in effect simply an averment of a quantum meruit 
indebtedness for repair work done and materials suppHed to this tug 
on the order of the master, with the added claim of a maritime lien 
under the act of Congress. If there is any défense to this claim other 
than an almost purely technical one, the respondent apparently doc» 
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not know in what it consists. The prejudgment of the final decree to 
be entered is because of this favorable to the libelant. The respondent 
has already been accorded two opportunities to présent the défense. 
The présent right of the libelant is to hâve a decree, if one can now 
be made. The answer présents a threefold aspect. It consists in 
part of a gênerai déniai of the correctness of the bill of the libelant 
and of the right to a lien, and in part of a set-oflE or counterclaim 
presented in the form of a cross-libel. The first feature is introduced 
for the purpose of putting the libelant to his proofs. If the first 
question arose on a rule for judgment for want of a sufRcient af- 
fidavit of défense, under the practice in the courts of Pennsylvania, 
the weight of authority would be with the libelant. Even there, how- 
ever, there may be circumstances under which a gênerai déniai, 
coupled with an explanation of the absence of spécifie averments, 
may be sufïicient to prevent judgment and put the plaintifif to his 
proofs. The question, moreover, does not technically so arise be- 
cause the conformity provision of the Revised Statutes does not ex- 
tend to proceedings in admiralty. The question must be determined, 
therefore, by our own admiralty rules. The Pennsylvania décisions 
are not even persuasive because not altogether in point. The affi- 
davit of défense law under the Pennsylvania statutes has a spécial 
purpose. At common law, averments in the narr., which were trav- 
ersed by the défendant, must be supported by proofs. It was recog- 
nized that there were many cases to which there was no real dé- 
fense. To administer speedy justice and to relieve the trial lists from 
congestion, the courts were empowered to enter judgment for the 
plaintiiï unless a sworn défense was interposed. Such a défense must, 
of course, be a real défense, and as it was ruled there was no con- 
stitutional right of défendants in the way, the inévitable outcome 
was the présent Pennsylvania practice. It is évident that a fair ad- 
ministration of this law would remit plaintififs in ail defended cases to 
a common-law trial. A strong tendency has, however, been mani- 
fested by the Pennsylvania courts to compel défendants to plead a 
full and complète défense by setting forth the facts which constituted 
it. Answers in admiralty practice are more in the nature of pleas 
than of affidavits of défense, and a nearer analogy is to be found m 
the principles of pleadings and the rules governing bills of particulars. 
The answer is insvifficient, in that it does not state what of the work 
sued for was not donc, or which of the charges made is excessive in 
price. 

[2] The second question suggested is one of lien. This is a pro- 
ceeding in rem. A maritime lien is given by Act Cong. June 23, 
1910, 36 Stat. 604, where repairs are made to a vessel on the order 
of the owner. The act expressly provides that "it shall not be neces- 
sary to allège or prove that crédit was given to the vessel." There is 
îmother provision in the fourth section of the act, to the efifect that the 
repairer may waive his right of lien. The act was evidently passed to 
change the rule referred to in the case of The Iris, 100 Fed. 104, 40 
C. C. A. 301, as laid down in previous cases. Since the act of 1910 
the claim of a right of lien, it would seem, could only be met by the 
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averment of a waiver. A rtlere déniai of the extension of crédit to 
the vessel is surely not sufficient. Such déniai, coupled with an aver- 
ment that the debt had been contracted solely on the personal crédit 
of the owner, would also seem to fall short of a défense, except for 
the ruling in Ely v. Murray, 200 Fed. 368, 118 C. C. A. 520. It is 
there ruled that the act does not "bar proof that whatever was fur- 
nished was furnished on the mère crédit of the owner, and in no 
sensé on the crédit of the vessel." To give eiîect to this ruling we 
must hold a double averment of no crédit to the vessel and sole crédit 
to the o\vner personally to be a défense to the claim of lien. This 
necessarily sends the case to trial on this issue. 

As to the third question suggested, the counterclaim is clearly in- 
valid. The défense of a contract to do the whole work of repairing 
for the round sum of $2,500 fails because no such contract is averred. 
The demurrage claim cannot be allowed because no time limit is even 
mentioned, much less a contract to complète within any certain time. 

With respect to the disposition to be made of those parts of the 
answer found to be insufficient, the case is not ripe for a decree under 
rules 23, 27, 28, and 29. The decree of pro confesse there provided 
for is not based upon the insufficiency of the answer, but upon the 
default of the respondent in complying with the order of the court 
following a finding of insufficiency of the answer. Rule 30, however, 
does apply in the alternative because, so far as the exceptions are al- 
lowed, the answer may be treated as if never filed and a decree pro 
confesso entered. Inasmuch as there must be a trial, the conclusions 
which the court has reached are stated, and the libelant may put the 
case in shape for trial, or may submit a decree dealing with the an- 
swer so far as found to be insulïicient. 

The conclusions are summarized as follows . 

1. The answer, so far as it is a déniai of the debt averred by libel- 
ant to be due, is insufficient in the respect that it should set forth 
what of the work claimed to hâve been donc and what part of the 
materials claimed to hâve been furnished were not done and sup- 
plied, and should further set forth which of the charges are unrea- 
sonable and excessive in price and what the proper charge is. 

2. The answer, so far as it avers the repairs to hâve been made 
solely on the personal crédit of the owner and not on the crédit of the 
vessel, is found to be sufficient. 

3. The answer is found to be sufficient in respect to the averments 
of counterclaims of $18 for coal and $29 for towage. 

4. The answer and cross-libel are found to be insufficient so far 
as respects the counterclaims for breach of contract. 

5. The respondent is within the allegata and probata rule, and if 
the case is tried on the issues raised by the answer as filed, the évi- 
dence will be confined to a rebuttal of libelant's proofs of work done 
and materials furnished and the proper price to be charged therefor, 
and to proofs that the repairs were made wholly on the personal 
crédit of the owner and in no sensé on the crédit of the vessel, and 
the cross-libel accompanying the answer will be dismissed as setting 
forth no cause of action. 

6. Costs are to abide final decree. 
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BDFFALO SPBCIALTY CO. v. VANCLEEF et al. 

(District Court, N. D. Illinois, B. D. September 16, 1914.) 

No. 219. 

CocETs (§ 354*)— Pbocedube— SET-OrF ce Cotjnteeclaim — ErFECT or Dis- 
MissAL OF Bill. 

The provision of new equity rule 30 (198 Fed. xxvl, 115 C. C. A. xxvi) 
that the answer may "set eut any set-ofE or counterclaim against the 
plaintiff which miglit be the subject of an independent suit lu equity 
against him and such set-off or counterclaim se set up shall hâve the 
same effect as a cross-suit" is to be given a libéral construction, and In- 
cludes, as it in terms states, "any" set-off or counterclaim which might 
be the subject of an independent suit in equity ; and the same, when 
pleaded, being in effect a "cross-suit." is not affected by a decree dis- 
missing the bill on the merits. Whether such a decree is a final one, re- 
vlevvable by appeal before adjudication upon the set-ofC or counterclaim, 
qusere. 

[Ed. Xote. — For other cases, see Courts, Cent Dig. § 934; Dec. Dlg. 
S 354.*] 

In Equity. Suit by the Buffalo Specialty Company against Noah 
Vancleef and others. On motions by défendant for injunction and a 
référence. Denied. 

Offield, Towle, Graves & Offield, of Chicago, 111., for plaintiff. 
Banning & Banning, of Chicago, 111., for défendants. 

SANBORN, District Judge. This is an application by défend- 
ants for an injunction, based on défendants' counterclaim and affida- 
vits, restraining plaintifï from making false représentations concerning 
the order or decree of August 7, 1914, dismissing the bill for want of 
equity, with costs, and from interfering with défendants' business of 
making and selling "Neverleak Tire Fluid." They also ask a référence 
to a master to ascertain the profits and damages they claim to be en- 
titled to, as prayed in their counterclaim. 

The bill, which was dismissed, alleged infringement of a trade-mark 
and unfair compétition. Défendants denied plaintiff's allégations, and 
pleaded a counterclaim under equity rule 30, alleging wrongful acts of 
plaintifï in référence to the use by défendants of the trade-mark or 
name claimed by plaintifï, and praying for an injunction against such 
acts, and an accounting of damages. Défendants alleged that plaintifï 
was threatening their customers with suits and varions forms of prose- 
cution in case they should continue to market their own goods. 

Défendants moved to dismiss the bill because it appeared on the rec- 
ord that complainant had by its conduct made its right to use the word 
"neverleak" coextensive in time with its patent on the fluid called never- 
leak. and by the expiration of the patent had lost its protection. The 
motion was granted, and a decree of dismissal followed, without mak- 
ing any disposition of the counterclaim. An appeal from this decree to 
the Circuit Court of Appeals was at once taken, and is now pending un- 
determir-^d; the clerk's return to the appellate court having been duly 
made Défendants then, before any hearing on the counterclaim, 

*For otber cases se« same topic & i nvubbb in De«. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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moved for a permanent injunction and référence, just as though they 
had obtained an interlocutory decree on hearing, showing by affidavit 
that plaintiff had begun several suits against customers of défendants, 
had written threatening letters to défendants' dealers, and had misrep- 
resented the nature of the decree of dismissal. Thèse acts were injuri- 
ous to défendants, causing loss of custom and other damage. While 
the motion was for a permanent injunction and référence, on the hear- 
ing they asked for a temporary injunction only, and did not press the 
motion for référence. 

Answering the motion, plaintiff denied any unfair compétition (sub- 
mitting many affidavits), and contended that the district court has no 
jurisdiction of the motion because the case and the whole case has been 
removed to the Court of Appeals. Counsel for défendants contend 
that the case involves two separate suits, one on bill and answer for 
trade-mark infringement and unfair compétition, and the other on 
counterclaim and reply for unfair compétition, and that only the first 
suit has been finally disposed of, leaving the second one still pending 
just as though the first had never been commenced. It is contended 
in reply to this position that the counterclaim authorized by rule 30 
(198 Fed. xxvi, 115 C. C. A. xxvi) is like a cross-bill in equity under 
the former practice, which was so connected with the bill that a dis- 
missal would necessarily carry the cross-suit with it. It was also sug- 
gested on the argument that a counterclaim under the rule is so con- 
nected with the main suit that the decree already entered was not a 
final one, for the purpose of an appeal, because it made no disposition 
of the counterclaim. 

Many questions are being raised in the district courts as to the proper 
construction of rule 30, and there has been conflict of opinion which 
will probably continue. As I look at the matter, the rule is quite clear 
and easy to interpret. It is quite similar to section 3 of order 19 of the 
English orders (Statutory Rules and Orders of 1912, p. 1781 ; Annual 
Practice of 1908, p. 234). The two rules follow : 

English rule: 

A défendant in an action may set off, or set up by way of counterclaim 
against tlie elaims of the plaintiff, any right or claim, wliether sucti set-off 
or counterclaim Sound in damages or not, and such set-off or counterclaim 
sliall hâve the same eflect as a cross-action, so as to enable the court to pro- 
nounce a final judgment in the same action, both on the original and on the 
cross claim. But the reglstrar or the judge may, on the application of the 
plaintiff before trial, If in opinion of the registrar or judge such set-ofC or 
counterclaim cannot be conveniently disposed of in the pending action, or 
ought not to be allowed, refuse permission to the défendant to avail himself 
thereof. 

Equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi): 

The défendant in his answer shall in short and simple terms set ont his 
défense to each claim asserted by the bill, omitting any mère statement of 
évidence, and avoiding any gênerai déniai of the averments of the bill, but 
speciflcally admitting or denying or explaining the facts upon which the plain- 
tiff relies, unless the défendant is without Knowledge, in which case he shall 
so State; such statement operating as a déniai. Averments other than of 
value or amount of damages, if not denied, shall be deemed confessed, except 
as against an infant, lunatic, or other person non compos and not under 
guardianship, but the answer may be amended, by leave of the court or judge. 



BUFFALO SPECIALTY CO. V. VANCLEEF 93 

opon reasonable notice, so as to put any averment in issue, when justice re- 
qulres it. The answer may state as many défenses, in the alternative, re- 
gardless of consistency, as the défendant deeras essential to hls défense. The 
answer must state in short and simple form any counterclalm arislng out of 
the transaction whlch Is the subject-matter of the suit, and may, wlthout 
cross-liill, set out any set-ofif or counterclalm agalnst the plaintiff whlch ralght 
be the subject of an Independent suit In equity agalnst hlm, and such set-off 
or counterclalm, so set up, shall bave the same effect as a cross-sult, so as to 
enable the court to pronounce a final Judgment In the same suit, both on the 
original and cross-elalms. 

It will be seen that rule 30 requires défendant to set up any counter- 
claim which arises out of the transaction forming the subject-matter of 
the bill, but allows without requiring him to set up any équitable coun- 
terclaim or set-off which might be the subject of an independent suit 
by défendant against plaintiff. The language is perfectly clear: If 
défendant has an independent cause of action in equity against plaintiff, 
he may counterclaim it. If any corroboration of this view were needed, 
it is found in the fact that the Suprême Court, in adopting the rule, 
omitted the last clause of the English rule which restricts counterclaims 
to those which can be conveniently disposed of and those which ought 
to be allowed. Not only was any set-off or counterclaim which may be 
the subject of an independent suit included, but an exception was re- 
jected. Moreover, it has always been held by the English courts that 
independent causes of action, wholly unconnected with the claim of 
the plaintiff, may be counterclaimed. Birmingham Estâtes Co. v. 
Smith, 13 Ch. D. 506, 509. Nor is a counterclaim to be excluded be- 
cause plaintiff is a f oreigner who could not be sued in England. By in- 
voking the jurisdiction, he consents to be sued there by counteraction, 
unless plaintiff be a sovereign, not suable without its consent. Gri- 
endtovan v. Hamlyn & Co., 8 L. T. R. 231 ; Strousberg v. Costa Rica 
Republic, 29 W. R. 125, Ch. App. ; Impérial Japanese Govt. v. P. & O. 
Co., (1895) A. C. 644, P. C. Nor is the amount recoverable by coun- 
terclaim limited by the jurisdiction of the court (Amon v. Babbett, 22 
Q. B. D. 543, Ch. App.), unless objection is made by giving written no- 
tice, as required by the Judiciary Act of 1873. By adopting the Eng- 
lish rule, its construction in England is adopted, at least to the extent 
of excluding construction at variance with plain and explicit language. 
Under such circumstances, the clear meaning of the words should not 
be rejected on account of supposed inconvenience in applying the rule. 

It is said in argument that it could not hâve been the intention of 
the rule to compel a nonresident plaintiff to submit to cross-suits in dis- 
tricts foreign to his résidence, and thus run counter to express statutes, 
like section 51 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1101 [U. S. Comp. St. Supp. 1911, p. 150]), or the Act of March 3, 
1897, c. 395, 29 Stat. 695 (U. S. Comp. St. 1901, p. 588), relating to 
place of suit. Section 51 provides that civil suits, other than those of 
diverse citizenship, shall only be brought in the district where défendant 
jnhabits, the others only in the district of the résidence of either party. 
The act of 1897 applies only to patent cases, and provides that the court 
shall hâve jurisdiction only in the district where défendant inhabits, or 
where he has committed infringement and has an established place of 
business. But thèse acts do not relate to the gênerai jurisdiction of 
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the district court, only to the power of the particular court to proceed. 
They give défendant a privilège which he may waive. If the counter- 
<;laim défendant (original plaintifï) raises the question of jurisdiction 
at the outset, and succeeds, défendant may hâve a speedy décision of 
this question by the Suprême Court. Whatever the décision may be 
affects the scope of rule 30, not its construction. 

It is true that the weight of authority in the construction of the new 
rule limits its scope to counterclaims which might formerly hâve been 
made the snbject of a cross-bill. Terry Steam Turbine Co. v. B. F 
Sturtevant Co. (D. C.) 204 Fed. 103 ; Williams, etc., Co. v. KinseyMfg 
Co. (D. C.) 205 Fed. 375 ; Adamson v. Shaler (D. C.) 208 Fed. 566 
Klauder v. Weldon, etc., Co. v. Giles (D. C.) 212 Fed. 452; Sydney v 
Mugford, etc., Co. (D. C.) 214 Fed, 841. To the contrary are Marconi 
Wireless Tel. Co. v. National Elec. Signaling Co. (D. C.) 206 Fed. 295 
Salt's Textile Mfg. Co. v. Tingue Mfg. Co. (D. C.) 208 Fed. 156 
Vacuum Cleaner Co. v. American Rotary Valve Co. (D. C.) 208 Fed 
419; and Electric Boat Co. v. Lake Torpédo Boat Co., 215 Fed 
377. The cases supporting a limited application of the rule proceed 
upon the theory that it was not intended to change the substantive law 
providing what could be treated as a set-ofï or counterclaim prior to 
the rule (Judge Thomas, 214 Fed. 841), and that the words "shall hâve 
the same effect as a cross-suit" mean to limit the counterclaim to what 
might hâve been brought in by cross-bill Thèse words are adopted 
f rom the English rule, except that "cross-suit" is there "cross-action." 
Why not give them the settled construction of the English courts? As 
Judge Chatfield says in the Marconi Case : 

"Hère we hâve a dellberate use of new terms covering any 'Independent 
suit in equity' to hâve the resuit of a 'cross-suit,' and yet to be pleaded 'with- 
out cross-bill.' " 

The contrary view is strongly argued by Judge Dodge in the Terry 
Case, Judge Geiger in the Adamson Case, and Judge Thomas in the 
Sydney Case. But the new equity rules were conceived in a most lib- 
éral spirit, and I think the one in question should be given its manifest 
meaning, so as to allow ail mutual claims in equity to be set ofiE or op- 
posed, as is done under the English practice. I hâve examined niany 
English décisions under order 19, and am convinced that the rule has 
there worked justly. It has been given a broad and libéral construction, 
but has not been extended (as its terms prohibit) to cases so incongru- 
ous as to be incapable of trial with the original suit. Bartholomew v. 
Rawlings, W, N. 56 ; Huggons v. Tweed, 10 Ch. D. 359, Ch. App. ; 
Compton v. Preston, 21 Ch. D. 138. Such an exception may also prop- 
erly be applied under rule 30, since the rule relates only to équitable 
causes of action. If it would be inéquitable to subject the plaintifï to 
the défense of an incongruous cross-action, surely the court woixld dé- 
cline jurisdiction. I am convinced, therefore, that the dismissal of the 
bill had no efïect on the counterclaim for unfair compétition. The 
Electric Boat Company Case contains an able discussion of the con- 
struction of the words of the rule. 

The efïect of the appeal from the decree of dismissal is a différent 
question. I am inclined to think that such decree was not final, and 
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therefore not appealable. The concluding clause of rule 30, "so as to 
enable the court to pronounce a final judgment in the same suit both 
on the original and cross claims," seems to contemplate a single decree 
disposing of both causes of action. Any other construction would per- 
mit two final judgments. In Bowker v. United States, 186 U. S. 135, 
22 Sup. Ct. 802, 46 L. Ed. 1090, an admiralty decree disposing of a 
counterclaim, but not passing on libelant's cause of action, was held not 
final for the purpose of appeal. 

The appeal, however, bas been taken, and it is for the appellate court 
to décide whether it shall be dismissed. And it is unnecessary to décide 
the question because the affidavits submitted on both sides show that 
no injunction should be issued. Both parties hâve exaggerated the 
efifect of the decree in their advertising matter, probably through mis- 
conception, and neither has any standing to claim any temporary re- 
lief against the other. Of course the motion for référence in advance 
of adjudication on the counterclaim is prématuré, 

The motions are denied. 



PACIFIC LIVE STOCK CO. v. LEWIS et al. 

(District Court, D. Oregon. September 28, 1914.) 

No. 6463. 

L CoTJETS (§ 508*) — Fedebal Courts — Injunction Against Proceedings in 
State Codbt. 

When a suit commenced in a state court has been legally removed to a 
fédéral court, that court may, when necessary to protect its own jurisdic- 
tion or render effective its decree, enjoin further proceedings in the state 
court ; but when it has refused to assume jurisdiction, on the ground that 
the cause was not removable, a bill in equity for an Injunction is not a 
proper method to review its judgment. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 141&-1423, 1425- 
1430; Dec. Dig. § 508.*] 

2. Courts (§ 508*) — Resteaining Action by State Boabd — Pendenct or 

Suit in Fedebal Court. 

A proceeding before the state water board of Oregon to détermine the 
respective rights of ail clalmants and users of water from a stream un- 
der the state law does not interfère with a private suit in a fédéral court 
between two of such users to enjoin interférence by one with the use of 
water by the other, and afEords no ground for the issuance of an injunc- 
tion to restrain action by the state tribunal. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 141S-1423, 1425- 
1430; Dec. Dig. § 508.*] 

3. Constitutional Law (§§ 249, 318*) — Waters and Water Courses (§ 4*) 

— Due Pbocess of Law — Equal Protection of Law — Proceedings Be- 
FOBE Administrative Boabd. 

'Xhe Oregon water law (Laws 1909, p. 319) , which provides for the hear- 
Ing of contested claims to water before the state water board, on notice, 
and with the rlght to be heard and to produce testimony, and for a ju- 
dicial review, with right of appeal, toefore the détermination of the board 

•For oUier cases see sajue topic & i svubeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



96 217 FEDERAL REPORTER 

becomes final, does not deprive a claimant of his property wlthout due 
process of law, or deny him the equal protection of the laws. 

[Ed. Note.— For other cases, see Constltutional Law, Cent Dig. §§ 710, 
949 ; Dec. Dig. §§ 249, 318 ;• Waters and Water Courses, Cent Dig. $ 1 ; 
De& Dig. § 4.*] 

In Equity. Suit by the Pacific Live Stock Company against John 
H. Lewis, James F. Chinnock, and George T. Cochran, constituting the 
State Water Board of the State of Oregon, C. B. McConnell, Emory 
Cole, Léonard Cole, the Harney Valley Improvement Company, the 
Silvies River Irrigation Company, the William Hanley Company, R. 
R. Sitz, Fred Otley, and M. B. Hayes. On motion for preliminary in- 
junction. Denied. 

John Rand, of Baker, Or., and Edward F. Treadwell, of San Fran- 
cisco, Cal., for complainant. 

Emmons & Webster, of Portland, Or., J. W. Biggs, of Burns, Or., 
Wood, Montague & Hunt, of Portland, Or., A. M. Crawford, of 
Salem, Or., George T. Cochran, of La Grande, Or., and C. B. McCon- 
nell, of Burns, Or., for défendants. 

Oliver P. Morton, of Portland, Or., amicus curise. 

Before GILBERT, Circuit Judge, and WOLVERTON and BEAN, 
District Judges. 

BEAN, District Judge. This is an application for a preliminary 
injunctioin in a suit brought by the complainant, a California corpora- 
tion, against the Oregon state water board and others, to enjoin and 
restrain further proceedings before the water board in the matter of 
determining the relative rights of more than 200 users of the waters 
of Silvies river in this state. 

The proceedings were regularly initiated before and by the water 
board in November, 1911, under the législative act of 1909 (Laws of 
Oregon, page 319) providing for the control, disposition, and use, and 
the détermination of existing rights to the use, of the waters within 
the state. Notices were regularly served upon the various claimants, 
including the complainant, as required by law, and within the time 
fixed therein the complainant filed with the water board a pétition and 
bond for removal of the proceedings to this court on the ground of 
diversity of citizenship; but the court declined to assume jurisdiction, 
and the matter was remanded to the state tribunal. In re Silvies 
River (D. C.) 199 Fed. 495. The complainant thereafter filed its claim 
to the use of the waters of the stream with the water board, paying 
the fées therefor required by law, and thereafter the board gave no- 
tice to the various claimants that it would at a certain time proceed 
to the taking of testimony in support of such claims and the contests 
arising thereon. 

The complainant thereupon commenced this suit to enjoin the pro- 
ceedings on the grounds : (1) That the matter had been duly and reg- 
ularly removed to it by this court, and therefore the state tribunal had 
no right to proceed further in the matter. (2) That prior to the in- 

•For other cases see same topio & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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stitution of the proceedings before the state board complainant had 
commenced suits in this court against the Harney Valley Improvement 
Company and the Silvies River Irrigation Company and the William 
Hanley Company, alleging that such corporations threatened to take 
and divert from the lands of the complainant a large amount of money 
to which it was entitled, and praying for an injunction, that issues 
were joined in such suits, and that they are now pending and unde- 
termined in this court. And (3) that the act of the Législature of 
Oregon creating the water board and prescribing its powers and duties 
is violative of the fédéral Constitution in so far as it undertakes to 
vest in the board the power to hear évidence and détermine the rights 
of the claimants to the water, because it deprives them of their prop- 
erty without due process of law and dénies them adéquate judicial 
protection. 

[1] Whenever a suit commenced in a state court has been legally 
removed to the fédéral court, the latter may, when necessary to pro- 
tect its own jurisdiction or render .effective its decrees, enjoin further 
proceedings in the state court. Dietzsch v. Huidekoper, 103 U. S. 
494. 26 L. Ed. 497; French v. Hay, 22 Wall. 250, 22 L. Ed. 857; 
Wagner v. Drake _(D. C.) 31 Fed. 849; Abeel v. Culberson (C. C.) 
56 Fed. 329. But in this matter the court has refused to assume ju- 
risdiction on the ground that it was not removable, and a bill in eq- 
uity is not the proper method to review its judgment. 

[2] Nor is there any doubt of the authority of a court of the United 
States to grant an injunction to stay proceedings in a state court to 
protect its own prior jurisdiction (Cen. Trust Co. v. Western N. C. 
R. Co. [C. C] 112 Fed. 471) ; but no such necessity exists hère. The 
matters involved in the two proceedings are essentially différent. That 
before the state board is to ascertain, détermine, and fix the relative 
rights of ail the claimants, including the complainant, to the use of 
water from a common source, while the purpose of the suits pending 
in this court is to enjoin threatened interférence by certain parties 
with the complainant's use of the water, and, in our judgment, is not 
a bar to the proceedings before the state tribunal ; nor does it prevent 
the state authorities from ascertaining and determining the relative 
rights of the claimants as provided in the state law, whether their 
conclusions, if they come to issue hère, may or may not be binding on 
this court. Insurance Co. v. Brune's Assignée, 96 U. S. 588, 24 L. 
Ed. 737 ; Sperry & Hutchinson v. Tacoma (C. C.) 190 Fed. 682. In 
one of the cases referred to the matter involved is now before the 
water board in pursuance thereof by direction of the Court of Ap- 
peals. Pacific L. Co. v. Silvies R. Ir. Co., 200 Fed. 487, 118 C. C. A. 
513. 

[3] The provisions of the Oregon water law are stated somewhat 
in détail in the opinion of the court on the motion to remand and need 
not be repeated hère. It is sufficient for présent purposes to add that 
section 17 thereof provides that at the time of the submission of proof 
of appropriation, or at the time of taking testimony for the déter- 
mination of rights to water, the division superintendent shall collect 
from each claimant or owner a fee of $1 for recording the water 
217 F.— T 
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right certificate, when issued, in the office of the county clerk, and an 
additional fee of 15 cents for each acre of irrigated land up to and 
including 100 acres, and 5 cents per acre for each acre in excès s of 
100 acres up to and including 1,000 acres, and 1 cent for each acre 
in excess of 1,000. And section 21 requires, in case of a contest, a 
deposit of $5 from each party for each day the superintendent shall 
be engaged in taking testimony, to be refunded to the party in case 
the contest is decided in his favor. Ail other deposits and the fées 
provided by section 17 are to be paid into the state treasury. 

The State statute provides for notice to the various claimants of 
every step in the proceedings before the water board, and gives them 
an opportunity to be heard, to produce testimony in support of their 
claims and such contest as they may initiate. It also requires the dé- 
termination of the board and the original testimony taken by it to be 
filed with the state court for its considération, and gives the parties 
30 days thereafter in vi^hich to file exceptions to the détermination of 
the board, provides that they may be heard by counsel upon the con- 
sidération of such exceptions, that the court may, if necessary, remand 
the case to the board for further évidence, and after a final hearing 
the court shall enter a decree affirming or modifying the orders of the 
board, from which decree an appeal may be taken to the Suprême 
Court in like manner and efïect as in other cases in equity. It thus 
furnishes interested parties not only adéquate opportunity to be heard 
before the water board, but provides for a judicial review by the 
courts before the détermination becomes final, and therefore is not a 
déniai of due process of law or the equal protection of the laws. O. R. 
R. & N. Co. V. Fairchild, 224 U. S. 510, 32 Sup. Ct. 535, 56 L. Ed. 
863. 

Laws governing the régulation and distribution of water and pro- 
viding for the détermination of the rights of the respective claimants 
thereto, similar in many respects to the Oregon statute, are in force 
in several of the arid states, and as far as we are advised the universal 
holding of the courts where the question has been judicially deter- 
mined is that the water board or officer charged with the duty of ex- 
ecuting such laws is an administrative body or officer clothed with 
certain quasi judicial powers necessary to enable it or him to discharge 
such administrative duties, and the proceedings before the board or 
officer are not judicial, and do not deprive the claimant of his prop- 
erty or water right without due process of law, since provision is made 
for resort to the courts by a dissatisfied claimant. The question is 
ably and satisfactorily discussed in Farm In. v. Carpenter, 9 Wyo. 
110, 61 Pac. 258, 50 L. R. A. 747, 87 Am. St. Rep. 918, Crawford 
Co. V. Hathaway, 67 Neb. 325, 93 N. W. 781, 60 L. R. A. 889, 108 
Am. St. Rep. 647, McCook Ingales Co. v. Cross, i70 Neb. 115, 102 
N. W. 249, ajnd Ormsby v. Kearney, 142 Pac. 803, recently decided 
by the Suprême Court of Nevada, and it would be mère réitération to 
attempt to add anything to what has already been said on the sub- 
ject in the opinion on the motion to remand. 

It is claimed that, since the statute provides that any party who f ails 
to appear after notice and submit to the water board proof of his claim 
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shall be barred from subsequently asserting any rights thereafter ac- 
quired, the provision requiring him to pay a fee for so doing is in ef- 
fect depriving him of his property without due process of law. It is 
Tiot necessary for us to détermine that question in this case. The bill 
of complaint shows that the complainant has paid the required fee and 
filed its claim before the board, and therefore is not being deprived 
of any right it may hâve to the waters of the stream. The other 
probable expenses referred to in the bill, such as attorney's fées and 
cost of procuring évidence on behalf of the complainant, are not re- 
quired by the statute to be paid or incurred, but are within the con- 
trol of tiie complainant, and as* such may be incident to any proceed- 
ings in vvhich it deems its interests are involved. Moreover, if the 
provision requiring a payment of fées by a claimant as a condition 
to asserting his rights to the use of the water is void, it is so clearly 
separable from the other provisions of the statute as not to render 
the whole act invalid. Berea Collège v. Ky., 211 U. S. 45, 29 Sup. Ct. 
33, 53 L. Ed. 81. It is analogous to a penalty provided for violation 
of a law, which does not render the entire law void, where it is not 
unreasonable to believe that the lawmaking power would hâve adopted 
the statute without the penalty. Reagan v. Farmers' L. & T., 154 
U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Flint v. Stone, Tracey 
Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 
1312. 
It follows that the injunction should be denied; and it is so ordered. 



JOHNSON V. WILSON. 

(District Court, N. D. Georgia. September 17, 1914.) 

No. 7. 

BaNKRUPTCY (§ 175*) CONVETANCE BT BANKKUPT TO WlFE — VALIDriT. 

Evidence considered, and held to sustain the flndings of a spécial mas- 
ter that at the time of the making of a deed to land by a bankrupt to 
his wlfe, nearly three years before his bankruptcy, he was solvent, and 
that the deed was not made to defraud creditors, but In good faith, In 
considération of money advanced to hlni by his wife in former years, on 
the understanding that he should deed her land for the same, and was 
valid. 

[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. §§ 247, 248; 
Dec. Dlg. § 175.»] 

In Equity. Suit by W. H. Johnson, trustée in bankruptcy of W. 
D. Wilson, against Amanda J. Wilson. On exceptions to report of 
spécial master. Overruled, and report confirmed. 

H. H. Perry, of Gainesville, Ga., for creditors. 

W. M. Johnson, J. G. Collins, and H. H. Perry, ail of Gainesville, 
Ga., for trustée. 

H. H. Dean and A. C. Wheeler, both of Gainesville, Ga., for défend- 
ant. 

•For other cases se» sam« topic & i nvmbeb lu Dec. & Am. Dlgs. 1907 to àate, & Rep'r Indexes 
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NEWMAN, District Judge. This is a suit by the trustée in bank- 
ruptcy of W. D. Wilson to recover of Mrs. Amanda J. Wilson, the 
wife of the bankrupt, certain real estate in Hall county, Ga. Tho 
case was referred to W. B. Sloan, Esq., as spécial master, and his re- 
port, which will show the issues in the case and the finding of the 
spécial master on thèse issues, and his final conclusions in the matter, 
is as follows: 

"On the llth day of October, 1912, by agreeinent of ail parties, the case 
was heard by me at Galnesville, Ga., and E. H. Cooley, the ofBcial stenogra- 
pher of the Northwestern circuit, under order of the spécial master, reported 
the évidence in the case, whlch report of évidence as submitted by him, to- 
gether with the documentary évidence thereln designated and specifled, is 
certified by me, and is hereby made a part of this report. 

"On the 13th day of July, 1911, W. D. Wilson filed a voluntary pétition in 
tankruptcy, and on that date was adjudged a bankrupt, accordlng to law, 
and on the 15th day of Augiist, 1911, W. H. Johnson, Esq., was elected trus- 
tée of the estate of W. D. Wilson, bankrupt, and quallfied as trustée in said 
case, and took charge of the assets of said estate of said W. D. Wilson, bank- 
rupt. 

"On the 9th day of December, 1911, W. H. Johnson, trustée as aforesaid, 
flled his équitable eomplalnt in this court against Amanda J. Wilson, al- 
leging: (a) That W. 0. Wilson was, at the date of his adjudication as a 
bankrupt, the owner and was in possession of parts of lots of land Nos. 36 
and 37 in the elghth land district of Hall county, G a., containlng 175 acres, 
and known as the James W. Gould place, (b) ïhat Amanda J. Wilson was 
claiming to own said land under a deed which purported to hâve been exe- 
cuted October 21, 1908, and recorded November 12, 1910. (c) That at the time 
said deed was executed W. D. Wilson was insolvent, and that said deed was 
made with intent to defraud creditors, was a voluntary conveyance, was not 
bona flde, nor for a valuable considération, and that Amanda J. Wilson knew, 
or ought to hâve known, that the said W. D. Wilson was Insolvent, that the 
making of said deed was in contemplation of the bankruptcy proceedings, 
and was a fraud upon the bankruptcy laws of the United States and upon 
the creditors of W. D. Wilson. (d) Said W. H. Johnson, trustée as aforesaid, 
prayed that said deed be canceled and set aside, and that the property de- 
scribed in said deed be decreed to be ttie property of the bankrupt in the 
hands of the trustée to be administered. 

"On the 13th day of January, 1912, Amanda J. Wilson flled her answer to 
said équitable pétition, as follows : (a) Défendant denied that W. D. Wilson 
was the owner of said land, or was in possession of said land, at the Urne he 
was adjudlcated a bankrupt, but averred that sbe was the owner of said 
land In fee simple at that date and was in possession, (b) That she pur- 
chased said property from said W. D. Wilson on the 21st day of October, 
1908, obtained a deed to same, and went into possession of said property by 
herself and tenants, and that she has been in the actual and adverse pos- 
session of the same since that date, (c) Défendant denied that said W. D. 
Wilson was insolvent at the time he executed the deed, denied that said deed 
was made with Intent to defraud creditors, and denied that she has any 
reason to believe that W. D. Wilson was insolvent at the time the deed was 
made, or that the deed was made to defraud creditors. (d) Défendant denied 
that the deed was a voluntary conveyance, and denied that it was not for a 
valuable considération, and denied that it was made in contemplation of 
bankruptcy proceedings, or was a fraud against the bankruptcy laws or a 
fraud against creditors of W. D. Wilson. (e) Défendant set up that the deed 
was executed in payment of a bona fide and valld debt that W. D. Wilson 
owed to the said Amanda J. Wilson for money advanced by her to the said 
W. D. Wilson, to amount of $1,600, besides interest (f) That said W. D, 
Wilson had Invested said money in lands under an agreement and promise 
to convey to défendant lands in payment of said money advanced, and that 
this deed was executed in pursuance of said agreement and was a bona Sde 
transaction. 
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"Upon the Issues ralsed by the pleadlngs in the case, the évidence Justifies 
the followlng conclusions: (a) That W. D. Wilson was not the owner, and 
was not in possession, of the land described in the pétition at the tiuie he 
was adjudged a bankrupt. (b) That the deed from W. D. Wilson to Amanda 
J. Wilson, dated the 21st day of Oetober, 1908, and recorded November 12, 
1910, eonveyed the title to the property therein described to the sald Amanda 
J. Wilson. (c) That at the time said deed was executed W. D. Wilson was 
solvent, and owned sufHcient property other than that described in the deed 
to hâve paid ail his indebtedness, including his securlty debts. It was not 
without some difficulty that ttils conclusion was reached, owlng to the confliet 
In the testlmony and the varlous contentions. But when we consider the 
constant accumulation of Interest, and the payinent of loan commissions, 
some of which are rather excessive, I am forced to the conclusion that W. D. 
Wilson was solvent at the time the deed was executed, and that there was 
no évidence of any fraudulent intent, or that the deed was to hlnder, delay, 
or defraud creditors. (d) That the deed was not a voluntary conveyance. 
(e) That the deed was made for a valuable considération, and in payment of 
a valid debt due from the husband to the wlfe. The évidence does not dis- 
close the exact amount of the indebtedness that was due from Wilson to his 
wife, but did show that considérable money had been turned over to Wilson 
by his wlfe, and that he had promised to convey land to her in payment of 
the money, and a prépondérance of the évidence authorizes the conclusion 
that the deed in controversy was executed in compUance with said agreement 
between the sald W. D. Wilson and his wife, Amanda J. Wilson, and was a 
valid deed. 

"(f) Wherefore my conclusion, as spécial master, is that the deed In con- 
troversy was a valid deed, and eonveyed the tltle to the property therein 
described to Amanda J. Wilson, and that the property described in the deed 
is not subject to be administered as the property of the bankrupt. 

"As to the questions of law : Objections to the testimony of Palmour, found 
on pages 25, 26, 27, and 28 of the stenographer's report, were sustained 
by me, and the testlmony ruled out, upon the grounds that it was a con- 
versation between W. D. Wilson and a third person after Wilson had put 
his wife in possession of the land, and was not had in her présence. Objec- 
tion was made to the testimony of R. Burnett, found on pages 18 and 19 of 
the stenographer's report, whlch objections were sustained by me, and the 
testimony ruled out, on the ground that It was a conversation between W. 
D. Wilson and a third person after he had gone out of possession of the land, 
and was not in the présence of his wlfe, and could not be introduced against 
her to afifect her rights under a deed taken prlor to that time. This view 
seems to be borne out by the holdings of the State Suprême Court. Bowden 
V. Achor, 95 Ga. 244, 22 S. E. 254; Marlon v. Hoyt, 72 Ga. 117; James t. 
Kerby, 29 Ga. 684. This évidence of Palmour and Burnett was also inad- 
missible because thèse conversations appeared to hâve been conversations 
relative to another and différent transaction, and were made long after the 
deed from W. D. Wilson to his wlfe had been executed and recorded. And 
it also appeared that thèse conversations related to a deed made to B. O. 
Green as securlty for a debt, and was a deed to. other and différent property. 
In any event, if the évidence thus ruled out should be eonsidered, and given 
full weight, force, and crédit, it would not authorize a différent conclusion 
or alïord any reason for cancellng or settliig aside the deed in question. 

"I hâve carefully examined many autlioritles furnished me by the able and 
distiiigulshed counsel for plaintlff, but fail to flnd anything that demands a 
différent conclusion to the one rendered." 

I hâve gone over the évidence in this case, and it seems to me suf- 
ficient to support the findings of the spécial master. If the testimony 
of Mr. and Mrs. Wilson is to be believed, there is no question about 
the correctness of the report of the master, and I see nothing what- 
ever to cause the master or the court to disbelieve them, or either of 
them. Their characters are not attacked in any way in the record, 
and certain circumstances connectée with the case can only be claimed 
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to impugn their testimony at the most. The difficulty in the case was, 
of course, that the debt by Wilson to his wife had been of such long 
standing as to make it a rather remarkable claim of indebtedness ; still 
there. seems to be no question at ail that she inherited the money, as 
she claimed, or that she received the other $500, as she claimed, and 
turned it over to her husband, with the understanding that he was 
to make her a deed to some land for a "home place," as it is expressed. 

The deed was made two years before Wilson went into bankruptcy, 
and, 50 far as this record shows, before he probably had any intention 
whatever of going into bankruptcy. The master found that Wilson 
was solvent in 1908, when he made the deed to his wife, and the évi- 
dence is sufficient, at least, in my opinion, to justify this finding. The 
testimony of ail of the witnesses in the case was heard by the master, 
and he saw them and had an opportunity to judge them, and to judge 
and weigh their testimony, better than the court can from the record. 
I find no évidence whatever in the record to show that any creditor 
of W. D. Wilson was deceived into giving him crédit by the nonrecord 
of the deed to Mrs. Wilson, so it is unnecessary to inquire how far 
this, if so, would afifect Mrs. Wilson's rights. 

There are some exceptions to the admissibility of testimony, but it 
is unnecessary to consider thèse, because the master finds that he 
would hâve reached the same resuit if he had admitted and considered 
the testimony which he excluded. The exceptions mainly make the 
two questions referred to above, as to Wilson's solvency at the time 
of the maidng of the deed to his wife, and as to the good faith and 
bona fide character of the transaction, and whether it was for a val- 
uable considération. The deed from Wilson to his wife could not 
bave been made with intent to hinder, delay, or defraud creditors, 
if it was made in good faith, for the purpose of settling with her for 
the mone)' Wilson received from her. The existence of a debt for 
a very long time might very well be recognized by a debtor, even 
by husband to wife, or particularly by husband to wife. 

To State it again, the truth about the case is that, if it was, as 
Wilson and his wife stated, made in good faith, to pay her for the 
money she had advar^ced to him long ago, the transaction should be 
sustained. The master believed them about it, and I find no reason 
for differing with his finding. 

The exceptions will ail be overruled, and the report of the spécial 
master confirmed. 



In re EDWARDS. 

(District Court, N. D. Georgia. July 18, 1914.) 

Bankruptcy (§ 166*) — Voidablb Préférence — Belief of Cbeditoe. 

A Wholesale house, having received notice from a mercantile agency of 
tlie fliing of a number of mortgagea against the property of a customer, 
sent an agent, who at once, and without examinlng the records, or mak- 
ing any inquiries, exeept of the customer, took a mortgage on the latter's 
stock of goods to secure a pre-existlng indebtedness. The debtor was in- 

•For othei: cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, &,Rep'r ladezea 
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Suivent, and became a bankrupt a few days afterward, and the mortgage. 
If enforced, would hâve effected a préférence. H^d, that the créditer had 
reasonable cause to believe that such préférence would resuit, and that 
the mortgage vcas voidable under Bankr. Act July 1, 1898, a 541, § 60b, 
30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended by Act June 
25, 1910, c. 412, § 11, 36 Stat. 842 (U. S. Comp. St Supp. 1911, p. 1506). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 250-253, 
255-258; Dec. Dlg. § 166.*] 

In Bankruptcy. In the matter of J. L. Edwards, bankrupt. On 
review of order of référée disallowing claim of the. Dannenberg Com- 
pany as a secured claim. Affirmed. 

Hardeman, Jones, Park & Johnston, of Maçon, Ga., for claimant. 
M. J. Yoemans and Jas. G. Parks, both of Dawson, Ga., and I. J. 
Hofmayer, of Albany, Ga., for trustée. 

NEWMAN, District Judge. The finding of the référée in this case 
is as follows : 

"I, W. W. Wright, one of the référées of said court in bankruptcy, do hereby 
certlfy that in the course of the above proeeedings before me the foUowing 
questions arose pertinent to said proeeedings 

"Question. Whether or not the claim of Dannenberg Company against J. 
U Edwards, bankrupt, should be allowed as a secured claim over the objec- 
tion of A. J. Hill, trustée for said bankrupt, on the foUowing grounds, to wit: 

"(1) Because, the mortgage securing the said claim was given for the pur- 
pose of hindering, delaying or defrauding credltors. Section 67 (e) of the 
Bankruptcy Act. 

"(2) Because, said mortgage was a voidable préférence under section 60 (a) 
and (b) of the Bankruptcy Act. 

"After notice to ail parties at interest, a hearing was had on said matter 
before me at Dawson, Ga., on March 12, 1914, and on March 23, 1914, I en- 
tered an order disallowing said claim as a preferred lien, on the ground that 
the same was a voidable préférence under section 60 (a) and (b) of the 
Bankruptcy Act. 

"At said hearing Dannenberg Company introduced In évidence the foUow- 
ing documentary évidence: A note signed by J. L. Edwards for $1,082.24 
principal, dated October T, 1913, and due one day after date. Also a cer- 
tain mortgage, dated October 7, 1913, given by J. L. Edwards to the Dannen- 
berg Company to secure said note and future crédits and advances which 
might be extended by the said Dannenberg Company during one year after 
this date, not to exceed $2,500, upon the foUowing property: AU of that cer- 
tain stock of dry goods, notions, clothing, shoes, bats, caps, groceries, cigars 
and tobacco, tinware and hardware and ail fixtures and ail other goods of 
every kind and description now contalned In the one-story brick storehouse 
situated on Main street In the city of Dawson, said county, which mortgage 
was duly recorded in the clerk's office of the superior court of Tarrell county 
on October 9, 1913. Also the answer of the trustée to the application of J. 
A. Shields to sell certain lands belonging to the bankrupt in order to flx the 
amount of hls claim. 

"The trustée Introduced the foUowing documentary évidence: Mortgage to 
the Bank of Dawson, given by J. L. Edwards on bis stock of goods and fix- 
tures for $3,200, dated January 3, 1913, recorded October 3, 1913. Also mort- 
gage to the Bank of Dawson, given by J. L. Edwards on his stock of goods 
and fixtures and the crop, for $9,082, dated October 3, 1913, and recorded Oc- 
tober 3, 1913. Also mortgage to the Swift Fertilizer Works, given by J. h. 
Edwards on the entlre crop of cotton, corn, and other crops, dated May 23, 

1913, and recorded October 2, 1913, for $ ; also mortgage to Lowery 

Bros., given by J. L. Edwards on the entire crop of cotton and corn, dated 
August 1, 1913, and recorded the same month, for $126.90. Also mortgage to 

•For otber cases see same topic & § numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Index» 
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Gardner & McDowell, given by J. L. Edwards, covering 24 head of mulei?, 
dated January 3, 1912, and recorded January 12, 1913, for $5,113.20, with in- 
terest from October 1, 1912. Also claim of Brown Guano Company, for 
$1,067.04, evidenced by a note dated January 22, 1913, due October 1, 1913. 
Also that part of the original pétition In bankruptcy, showing the entry of 
filing on October 11, 1913, and the certlficate of référence from the clerk on 
October 28, 1913. Also the order of adjudication. Also the schedule in bank- 
ruptcy, showing the indebtedness owing to the secured and unsecured cred- 
itors, as well as ail the assets of the bankrupt. Also the Intervention of L. 
J. Boswell for a rescission of the real estate. Also the appointment of trus- 
tée. Also the appraisement of the stock of goods of the bankrupt. Also one 
report of sale of said stock and the order of consnmmation of the référée. 

"Findings of Fact. 

"The application of J. A. Shields and the intervention of L. J. Boswell are 
set out in the pétition for review, and référence thereto is prayed. The other 
documentary évidence is attached to thls certificate. 

"I flnd that on the llth day of October, 1913, an involuntary pétition in 
bankruptcy was filed against J. L. Edwards, which was, on the 28th day of 
October, 1913, referred to me as référée, which order of référence recited that 
Kdwards had flled an answer to the pétition of credltors, admitting insolvency. 
Whereupon he was, upon the ISth day of November, 1913, adjudged bankrupt 

"That on or about the 6th day of October, 1913, notice was brought to the 
Dannenberg Company, a créditer of the bankrupt, through a mercantile 
agency, that on the 2d and 3d several mortgages, aggregating about $15,- 
000, had been flled for record, and that Immedlately upon receipt of this 
knowledge the crédit man of the Dannenberg Company came to Dawson to 
make an investigation, and that on October 7, 1913, the said Edwards being 
at that tlme insolvent, he exeeuted and dellvered to the Dannenberg Com- 
I)any his note and mortgage on the stock of goods, flxtures, etc., for the sum 
of $1,082.24, due one day after date, to secure a pre-existing, past-due in- 
debtedness, which, upon request, had already been extended at least once. 
The a'gent of the Dannenberg Company made no Investigation of the afliairs 
of J. L. Edwards, other than questioning him, and did not Investigate the 
court records. 

"I further flnd that the efCeet of the exécution of said mortgage was to 
give the Dannenberg Company a greater per cent, of its debt than would be 
received by other credltors of its class, and that the agent of the Dannenberg 
Company was put upon notice of sufflcient facts to give him reasonable cause 
to believe that a préférence was intended. 

"Findings of Law. 

"In order to set aside a mortgage as a voldable préférence under section 
60 (a) and (b) of the Bankruptcy Act, it Is necessary for a trustée to show 
that the bankrupt, (1) whlle Insolvent, (2) within four months of the bank- 
ruptcy, (3) made th© transfer in question, (4) that the créditer recel ving the 
transfer will bé thereby enabled to obtain a greater per cent, of hls debt than 
other credltors of the same class, and (5) that the créditer receiving the 
transfer had reasonable cause to believe that it was thereby intended to give 
a préférence. Kimmerle v. Farr, 26 Am. Bankr. Kep. 818, 189 Fed. 295, 
111 C. C. A. 27. 

"The évidence satisfles me that at the time the mortgage was glven Ed- 
wards was insolvent. The stock of goods, according to the appraisment, in- 
ventoried .$10,146, and was appraised at 75 per cent of inventory value, or 
$7,609..50, and when sold by the trustée brought $7,400. The évidence showed 
that this stock of goods was covered by mortgages far In excess of Its value. 
The évidence also showed that the bankrupt had traded his Terrell county 
land to one Boswell for Fulton county property, and that owing to the un- 
disclosed liens on both properties the trade has been rescinded, and It there- 
fore follows that the bankrupt's assets in land should be figured on the basls 
of the value of the Terrell county property ; and the évidence showed, fur- 
ther, that the Terrell county land, which Edwards received back In the Bos- 
well reseission, is covered by liens to such an extent that the unsecured cred- 
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Itors will reeelve nothlng therefrom. There were also mortgags on the bank- 
rupt's entire crop. No évidence was introduced showlng that the unsecured 
creditors would dérive anything, except f rom the proceeds of the bankrupt's 
istock of goods. I hâve therefore concluded that Edwards was insolvent on 
October 7, 1913. It is undisputed that the mortgage was made withln four 
.months o£ the bankroptcy, and that, If not set aside, its efifeet will be to give 
the Dannenberg Company a greater percentage of its debt than other cred- 
itors of the same class. 

"The remaining élément to be eonsidered, therefore, la whether the Dannen- 
berg Company, through Its agent, had reasonable cause to believe that a préf- 
érence was intended by the exécution of the mortgage. The évidence shows 
that, immediately upon receivlng knowledge that mortgages were being re- 
corded against Edwards, the Dannenberg Company sent their crédit man to 
make an investigation, but that, in spite of the knowledge that mortgages 
aggregating more than the value of the stock of goods belonging to the bank- 
rupt had been filed for record, thls agent made no investigation of the court 
records as to the other assets or liabllitles, if any, of the bankrupt, and made 
no further investigation except to question the bankrupt himself. 

"In the ea-se of Ogden v. Reddish (D. G.) 29 Am. Bankr. Rep. 531, 200 Fed. 
977, the court held that the person receivlng transfer bas reasonable cause 
to believe that it will effect a préférence if the degree of knowledge is such 
as to engender fear that such Is the case, so strong that the preferred creditor 
refrains from availlng himself of the means at hand for ascertainlng tne 
truth, In order to keep himself in the dark in regard thereto, and to be in a 
position to clalm that he did not hâve reasonable cause to believe that the 
transfer to hlm would work a préférence. 

"In Rogers v. American Hobert Co., 31 Am. Bankr. Rep. 576, 103 Fed. 689, 
the court held that since the amendment of 1910 to section 60 (b) of the act, 
It was not necessary to show the Intention of the bankrupt to prefer a créd- 
iter, but he must still show that the créditer had reasonable cause to believe 
that the debtor was insolvent, and that the transfer would resuit In diminish- 
ing the bankrupt's assets applicable to the payaient of creditors of the same 
class. 

•'In Tilt V. Cltlzens' Trust Oo. (D. C.) 27 Am. Bankr. Rep. 320, 191 Fed. 
441, it was held that notice of facts which would Incite a man of ordlnary 
prudence to an inquiry under slmilar clrcumstances is notice of ail of the 
facts which a reasonably diligent inciuiry would diselose. 

"See, also, Stearn v. Paper et al (D. C.) 25 Am. Bankr. Rep. 451, 183 Fed. 
228, holding that facts which would put an Intelligent business man upon In- 
quiry eonstituted reasonable cause to believe, if Intent to prefer would be 
discovered by foUowing up the Inquiry, and also that fear or suspicion of a 
préférence eonstituted reasonable cause to believe, if they would Incite an 
intelligent business man to an inquirj', which would disclose a preferentlal 
Intent. 

"In the Stearn Case, supra, the court, on page 458, enters into a very In- 
teresting discussion of what is necessary to constitute a reasonable cause to 
believe, comparing the line of authorltles holding that fear and suspldon do 
not constitute reasonable cause to believe, and the authorltles holding that 
actual knowledge or actual belief of an intent to prefer are not required, and 
says that the doctrine of fear or suspicion of a préférence Is not sufflcient to 
invalidate the transfer must reeelve a restricted application under the prés- 
ent bankruptcy law. The agent of the Dannenberg Company could hâve found 
out, not only the facts appearing on the record, but also that Edwards was 
at that time belng pressed by hls varlous creditors. And thèse facts, taken 
in connection wlth the recordlng of the large amount of mortgages, whleh 
showed on thelr faces that they had been withheld from record for a con- 
sidérable time, and the other clrcumstances, in my opinion brought the Dan- 
nenberg Company withln the meaning of authority cited, supra, on the doc- 
trine of inquiry. 

"Upon the foregoing facts and authorltles I entered the order which Is 
hereto attached, dlsallowing the clalm of the Dannenberg Company as a se- 
cured daim. And the said question ia certifled to the Judge for his opinion 
thereon. 
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"I retum herewith the documentary évidence herelnbefore mentloned, the 
clalm of the Dannenberg Company, the transcrlpt of the évidence adduced 
upon sald hearing, and the order which is the subject of thls review." 

This matter is before the court for review, and the question is, as 
shown by the discussion and findings of the référée, whether the 
mortgage was a voidable préférence under the Bankruptcy Act of 
1898. 

Counsel for the Dannenberg Company state that under the évidence 
and the findings of the référée, as a matter of fact, they must agrée 
that Edwards was insolvent at the time he made the Dannenberg mort- 
gage. This being true, and the mortgage having undoubtedly been 
made for a pre-existing debt and within four months of the filing of 
the pétition in bankruptcy. the simple question is whether the mort- 
gagee had "reasonable cause to beheve that the enforcement of such 
* * * transfer would effect a préférence." 

It would be a reflection on the intelligence of Mr. Walker, who rep- 
resented the Dannenberg Company in this matter, and who took the 
mortgage for them, to say that he did not know that the efïect of this 
transfer would be to give a préférence to the Dannenberg Company, 
or at least to say that he could not hâve antïcipated it, the facts being 
as they are conceded to hâve been. There can be no question that 
the facts before Mr. Walker were such as to put him on inquiry, and 
that this inquiry would hâve developed what is now conceded to be 
true, that Edwards at the time was insolvent, and, of course, if in- 
solvent, a mortgage would give the Dannenberg Company a greater 
percentage of its debt than other creditors of the same class. 

Learned counsel for the Dannenberg Company says in his brief: 

"Unless there was substantial évidence of reasonable ground for belief on 
Walker's part that the enforcement of Dannenberg's mortgage vcould effect a 
préférence, the referee's flnding cannot be sustained. Keasonable grounds for 
such belief cannot be found In the évidence in this case. The burden being 
on the trustée, and such évidence not having been tntroduced by hlm, he 
cannot, beeause he disbelleves the witnesses, assume as proven the things 
which they refused to testify to as facts." 

I understand the finding of the référée to be based on the facts 
coficeded by Walker and by Edwards, the bankrupt, to be true. Walk- 
er States that he had received what is called a "red slip" from a com- 
mercial agency, which puts them on inquiry as to the condition of the 
person as to whom the "red slip" is issued. When Walker received 
this slip, he was not very far from Dawson, and went there immedi- 
ately and obtained the mortgage. He concèdes that after he obtained 
the mortgage and before he filed it for record he had information that 
Edwards would be put into bankruptcy, and says he did not intend, 
before he received this information, to hâve it recorded. 

Tested either at the time of the giving of the mortgage or at the 
time it was recorded, I think it perfectly clear that Walker, acting for 
the Dannenberg Company, had reasonable cause to believe that the 
enforcement of the mortgage would effect a préférence in favor of 
his firm. 

The action of the référée must be approved and confirmed. 
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HARRISON et al. v. CITT OF PHII-ADELPHIA. 

(Wstrict Court, E. D. Pennsylvania. September 26, 1914.) 

No. 1175. 

CONSTITDTIONAl, liAW (§ 280*) — DUE PKOCESS OF IjAW ADOPTING PLAS OF 

Stueets — Pennsylvania Statuts. 

Act Pà. Dec. 27, 1871 (P. L. 1872, p. 1390) § 3, and Act Pa. May 16, 1891 
(P. L. p. 80) § 12, provide that the owner of property over which a 
Street has been plotted by tbe city of Philadelphia In accordance witli 
its adopted plan of streets cannot recover for damage to any building 
subsequently built within the Unes of such plotted street, and the Su- 
prême Court of the state has held such aets constitutional and valid. 
Held, that nelther their enactment nor the plotting of a paper street 
projected over the lands of an owner constltute a taking of hls property 
without due process of law, within the prohibition of the fourteenth 
constitutional amendaient 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 877- 
890; Dec. Dig. § 280.*] 

In Equity. Suit by Théodore L. Harrison and the Philadelphia 
Trust, Safe Deposit & Insurance Company, executors and trustées 
under the will of Joseph Harrison, Jr., deceased, against the City of 
Philadelphia. Decree for défendant. 

Roberts, Montgomery & McKeehan, of Philadelphia, Pa., for plain- 
tiffs. 

Otto Wolff, Jr., Asst. City Sol., and Michael J. Ryan, City Sol., 
both of Philadelphia, Pa. (Edwin O. Lewis, Asst. City Sol, of Phila- 
delphia, Pa., of counsel), for défendant. 

DICKINSON, District Judge. There is no dispute over the facts 
in this case, except possibly that of money damage and the amotmt. 
Formai spécial findings are filed herewith. Such facts as are necessary 
to an understanding of the question involved appear in the course of 
its discussion and need not be now preliminated. The gênerai ques- 
tion involved may be most clearly presented thus : 

1. The State of Pennsylvania, by acts of its General Assembly of 
December 27, 1871 (P. h. 1872, p. 1390, § 3), and May 16, 1891 (P. 
L. 1891, p. 75, § 12), made it the law of the state that property owners 
should recover no damages for buildings erected within the Unes of 
plotted streets shown on the plan of streets of the city of Philadelphia. 

2. The state also conferred by law upon said city the power, and in- 
deed required it, to adopt a plan of city streets and to locale and or- 
dain them to be plotted streets, which, when lawfuUy opened to pub- 
lic use and travel, should become city streets and public highways of 
that commonwealth. 

3. The city adopted such a plan, and located and ordained a plotted 
or paper street as part of said plan over and on the lands of the plain- 
tiffs, which street the city has not as yet opened to public use and 
travel. 

4. No compensation has been paid, or secured to be paid, or ofifered 
to be paid, to the plaintiffs. 

*For other cases see same topic & 5 nitmbbib In Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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The question arising out of the facts thus stated is whether the 
State of Pennsylvania by so doing is depriving the plaintiffs of prop- 
erty without due process of law, within the prohibition of the four- 
teenth amendment to the Constitution of the United States. 

The plaintififs feel that they hâve (and they are justified in this), a 
money interest in the answer to this question of some moment. This 
pales into insignificance, however, compared to its momentous impor- 
tance to the State of Pennsylvania and its municipalities, and to every 
state in the Union. 

At the birth of the fédéral Union Pennsylvania was an independent 
sovereign state. As such it was the right of her people to adopt any 
Constitution they saw fît to adopt, to make laws in pursuance thereof, 
and to commit to her judiciary the power to interpret and déclare their 
meaning in any controversy arising thereunder. 

This case concems only her own citizens as parties and the lands 
within her own borders as its subject-matter, and arises under her 
own Constitution and laws, the meaning of which is alone involved 
in its décision. If any power outside of Pennsylvania can détermine 
such a cause between such parties, and impose its will upon her against 
her own, she is no longer sovereign in anything. She is not now sov- 
ereign in everything, but only because she willingly and gladly sur- 
rendered some of the attributes of sovereignty, or more properly sov- 
ereign control of some matters, for the sake of the advantage to her 
sister states and to herself from the fédéral Union in which she 
joined. This surrender was made by the states upon more than the 
assurance, it was made upon the condition, that they retain ail the 
rights and powers of sovereign states, except.those enumerated in the 
instrument by which that surrender was evidenced. One of the most 
important of sovereign rights which were sacrificed was involved in 
the act of confiding to the United States, through the fédéral judiciary, 
the right and power to détermine what had thus been surrendered. 
If it is determined that the states hâve given up the right to déclare 
the meaning of their own Constitutions in cointroversies between their 
own citizens and affecting their control of the soil within their own 
borders, their sovereignty, as already stated, is wholly gone. If this 
bas been done, the surrender is to be found in the provisions of the 
Constitution of the United States. Surely he who asserts this must 
point to some words in that Constitution by which this surrender was 
made. 

We are referred to the fourteenth amendment, and to the particu- 
lar provision that no state shall "deprive any person of * * * 
property without due process of law." The historical purpose of that 
amendment is well known. To accomplish this the dual character of 
our citizenship is given constitutional récognition. Every person born 
or naturalized within the United States and subject to the jurisdiction 
thereof is declared to be, not only a citizen of the United States, but of 
the state in which he résides as well. If to further secure the gênerai 
purposes of that amendment the states gave up the right to make or — 
what is the same thing in some of its aspects— to déclare the meaning 
of their own laws, the price, immeasurably great as it is, must be paid. 
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Surely, however, such a tremendous concession must hâve been ex- 
pressed, or at least appear by necessary implication. It is certainly 
not expressed, and we see no necessity to imply it. What is expressed 
is that no person shall be deprived of bis property without due process 
of law. Any person so circumstanced, therefore, is within the pro- 
tection of the words of this provision. Are thèse plaintiffs so circum- 
stanced ? We waive, or at least pass over, ail other possible questions 
in order to meet this one squarely. 

The plaintiffs are the owners of real estate within the limits of the 
city of Philadelphia. The city has in contemplation the future opening 
of public streets. To this end it has indicated their future location by 
adopting a plan. One of thèse streets, if opened, will pass through or 
over the premises of the plaintiffs. The laws of Pennsylvania provide 
that, when streets so laid out come to be opened, the property owner 
shall not be compensated for the value of any "buildings or other im- 
provements" which he shall bave erected within the lines of the plotted 
streets after such plotting, of which it is further provided that he shall 
hâve notice. The Constitution of Pennsylvania provides that: 

"Private property shall not be taken, injured or destroyed without Just 
compensation." 

Pennsylvania is not behind any of her sister states, nor any state 
on earth, in the protection which she throws around private rights, 
Personal or property. The city of Philadelphia has not taken the plain- 
tiffs' property for street purposes, and holds out no offer of compensa- 
tion until she does. The plaintiffs feel that the plotting of this street 
imposes a servitude upon their property and impairs their rights there- 
in, in that its full use and therefore its value is in part destroyed. 
The practical hardship in cases of which this may be and doubtless is 
one must be admitted. There may, of course, be a property so located 
that the opening of streets through it will enhance the value of the 
remaining property beyond its former value as a whole. There are 
just as surely other cases in which the value is depreciated. There 
hâve been, and doubtless will be again, properties over the whole of 
which streets are plotted. The hardship may be présent, and for the 
purposes of a ruling in this case must be admitted to exist hère. Is 
there, however, any injustice in the légal sensé? There is a légal jus- 
tice, and there is what has been called abstract or natural justice. It 
is to be desired that they be synonymous. It is the purpose and the 
effort of every enlightened state to make them so. 

Thèse plaintiffs, it must be admitted, hâve been subjected to a hard- 
ship which may be said, although inaptly, to amount to an injustice. 
Hâve they, however, been deprived of their property without due pro- 
cess of law? The damage donc them is through the impending exer- 
cise by the state of the power of eminent domain. The state of Penn- 
sylvania has this power. No property right of the landowner is in- 
fringed by its exercise, because the law of Pennsylvania is that every 
property is held subject to the exercise of this power. It was thought 
by many, however, to be a hardship to take private property for public 
use without compensation. By the early Constitutions of the state 
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this right to compensation was secured. It then became a légal right, 
and its deprivation a légal wrong. Property might yet, however, be in- 
jured by public improvements, and compensation withheld without 
légal injustice. Many again thought this to be wrong, and the further 
right was secured to the property owner that his property should not 
be "taken, injured or destroyed" without compensation. This was 
not made a right of property in Pennsylvania, in the constitutional 
sensé, until the adoption of the Constitution of 1874. 

The right of the plaintiflfs, if it exists at ail, exists by virtue of some 
law of the state. They are citizens of Pennsylvania. Their property 
is within the borders and subject to the jurisdiction of that state. Their 
property rights must necessarily be determined by the laws of that 
state, because by no other power can laws afïecting the right of prop- 
erty in that state be made, unless its sovereignty be denied. What, 
then, is the law of Pennsylvania on the subject? It is admittedly that 
the plaintifïs hâve no such right in their lands of which either the 
plotting ofa street upon them, or the acts of assembly denying them 
compensation for buildings subsequently erected within the limits of 
the streets, can deprive them. This has been determined by the tribu- 
nals to which the power to déclare what property rights in land are 
has been committed. It is sufficient to refer to In re Forbes Road, 70 
Pa. 125, and Bush v. McKeesport, 166 Pa. 57, 30 Atl. 1023. 

This settles the question. Of what avail is it that similar tribunals 
in some of the other states hâve declared the law of such states to be 
otherwise, and inferentially that it should be otherwise in Pennsylva- 
nia? Of what avail is it that the members of the fédéral judiciary 
should be of opinion that the courts of Pennsylvania might hâve ruled 
the question otherwise than they hâve? It is a known fact, because 
it could not well be expected to be otherwise, that there was the same 
différence of opinion in Pennsylvania as elsewhere as to the validity 
of acts of assembly, thus anticipating the exercise of the power of emi- 
nent domain and limiting the compensation to be allowed. Indeed, 
individual members of its Suprême Court are known to hâve ex- 
pressed themselves as of opinion that the law might well hâve been 
declared to be otherwise than it has been declared to be. This, how- 
ever, cannot change the law, or conf er a property right which does not 
exist. Many laws in their application work hardships. The police 
powers of the states afford us many illustrations. Such hardships, 
however, do not reach the dignity of légal injustice. The evil hère 
complained of is, moreover, not even real, or at least présent. It is 
threatened only. It can be reached only by invoking the doctrine of 
quia timet. 

If a case should arise in which buildings erected after a street had 
been plotted should be taken and compensation therefor was demand- 
ed, the right to compensation could be determined. If it were deter- 
mined against the plaintiffs, could it be successfully urged that they 
had been deprived of their property, if the claim of property was based 
upon a right which did not exist ? In such a case are the fédéral courts 
to be guided by what the law is, or what in their opinion it should be ? 
This question has been already answered. It has been determined for 
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US both before and since the fourteenth amendment went into efFect. 
Suydam v. Williamson, 65 U. S. (24 How.) 433, 16 L. Ed. 742; El-- 
dredge v. Trezevant, 160 U. S. 460, 468, 16 Sup. Ct. 345, 40 L. Ed. 
490. 

Fédéral inquiry into state acts is not to détermine whether the law 
of a state is what it might be, but whether violence bas been attempted 
to the provisions of the Constitution of the United States. The real 
complaint of the plaintiffs is not that there bas been a déniai of a right, 
or that this right bas not been determined in the due process of law, 
but that the Suprême Court of Pennsylvania erred in holding the plain- 
tiffs to bave no right to compensation. Moreover, the utmost ingen- 
uity of counsel can devise no form of decree to meet the exigencies of 
an anticipated taking of property. No better illustration can be given 
of the futility of the attempt to bave this right declared to exist and 
its deprivation found than the failure of counsel of the highest abihty 
to formulate a decree which would effectuate the purpose. 

To ask the question whether the courts can compel the city councils 
to condemn the plaintiffs' property or to open this street is to answer 
it. To put it in the alternative that the street must either be opened 
or the plan withdrawn is to decree that the city of Philadelphia cannot 
adopt a plan of a System of streets. The paper plotting of streets ad- 
mittedly in itself hurts no one. It is the provision of the acts of as- 
sembly at which the ruling is asked to be directed. 

To dismiss this bill, as bas been suggested, on the ground that in the 
opinion of the court the acts of assembly, when a case arises, will be 
held to be invalid, is for the court to embark in the hazardous business 
of judicial insurance of future rulings. The only course left to us is 
simply to dismiss the bill, with costs ; and this we accordingly do, and 
a formai decree to this efïect may be submitted. 

Findings of Facts. 

The court finds the following findings of facts: 

1. The averments in the bill of complaint, as set forth in paragraphs 
1 to 20, inclusive, and also 21, are found as stated in said paragraphs, 
respectively. 

2. There is no act of assembly of the commonwealth of Pennsyl- 
vania which provides for the payment of , or requires security for, any 
damage which a property owner may sustain by reason of the laying 
out of a paper street on or over his land, in advance of such street 
being declared to be open for public use and travel. 

3. The premises of the plaintiffs are opposite the City Hall and mu- 
nicipal buildings of the city of Philadelphia, and in close proximity to 
the terminal station of the Pennsylvania Railroad, and are situate 
within what may be termed the heart of the city. Property other than 
that included within the lines of the plotted street referred to in the 
bill in the vicinity of what is known as City Hall Square bave been 
improved by the construction of modem buildings, and the lands of 
the plaintiffs, by reason of their location, are well adapted for a sim- 
ilar kind of improvement. ■ Ail lands surrounding the City Hall 
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Square, încluding the property of the plaintiffs, hâve improved or in- 
creased in market value since the plotting of said street. 

4. The plotted avenue or parkway referred to in the bill has been 
since 1904, and still remains, upon the confirmed plan of the city of 
Philadelphia. The said parkway is as plotted a proposed avenue ex- 
tending from the City Hall where plaintiffs' property adjoins City Hall 
Square in a northwestward direction for more than one mile Connect- 
ing with Fairmount Park, the principal public park in the city, and one 
which is much frequented by its inhabitants. No légal steps hâve 
been as y et taken by the city to open said parkway. The improve- 
ment, of which this parkway is part, is one which will entail the outlay 
of a very large sum of money in its completion. The improvement is 
one which was projected in good faith by the city, and which, so far as 
the future action of the city can now be determined, is one which will 
be carried out and completed when and as soon as, in the judgment 
of the city authorities, the improvement should be completed. The 
market value of the plaintiffs' property with the plotted street upon it 
is less than its market value would be if the plotted parkway existed 
alongside of, or in close proximity to, the plaintiffs' lands, instead of 
part thereof being within the lines of the plotted avenue. 

5. No finding is made of the effect on market values of the plain- 
tiffs' property with and without the said projected parkway. 

6. So far as it is a question of fact, there is no statutory obligation 
or duty imposed upon the city of Philadelphia to take any part of the 
lands of the plaintififs for street purposes, and no such obligation is 
imposed, to pay the plaintiffs any compensation for the act of the city 
in adopting a plan of streets, including a projected street over the said 
lands. 

7. No finding is made as to the rental or rental value of the plain- 
tiffs' premises at the time of the adoption of said plan of streets, nor 
of the assessment for tax purposes at différent times. 

Conclusions of Law. 

The court finds the following conclusions of law: 

1. Neither the adoption of the acts of assembly, approved December 
27, 1871, and May 16, 1891, respectively, nor of either of them, nor 
the adoption of said street plan, nor of the plotting of a paper street 
projected through the lands of the plaintiffs, constitute a taking of 
property without due process of law. 

2. The said acts of assembly do not constitute a violation of the 
provisions of the Constitution of the United States, or of the four- 
teenth amendment thereto. 

3. The plaintiffs are not entitled to the relief as prayed for in the 
prayers enumerated in said bill and paragraphs 1 to 6, both inclusive, 
or in any of them. 

4. The défendant is entitled to a decree dismissing said bilL 

5. The défendant is entitled to a decree for costs. 
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In re DAVIS. 
(District Court, D. New Jersey. October 3, 1914.) 

1. BaNKKUPTCT (§ 100*) — JUEISDICTION OF CODET — DOMICILE OF BaNKBUPT-— 

Peoof OF Change. 

An alleged bankrupt, who was a builder, and had for many years had 
his domicile and been engaged in business in the district ot New Jersey, 
where the pétition was filed, about a year before that time, being flnan- 
cially embarrassed and in falllng health, conveyed ail of his property 
to a trustée for the benefit of his creditors, and on the advice of a phy- 
sidan went to Californla for the benefit of his health, and was still there 
at the time of the filing of the pétition. Held, that the burden of proving 
that he had changed his domicile from New Jersey, so as to defeat the 
jurisdiction of the court, rested on interveuing attachment creditors, who 
contested the adjudication ; that the fact that he had been absent for a 
year, and had during that time continued to réside in Californla, was not, 
under the cireumstances, sufficient, in the absence of further proof of his 
intention not only to abandon the old domicile, but also to acqulre a new 
one in Californla. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. § 100.*] 

2. Domicile (§ 2*) — Définition — Résidence Distinquished. 

Domicile is of more extensive signification than résidence, and Includes, 
beyond mère physical présence at a particular locallty, an Intention ta 
constitute It a permanent abiding place. 

[Ed. Note. — For other cases, see Domicile, Cent. Dig. § 2 ; Dec. Dig. § 2.» 
For other définitions, see Words and Phrases, First and Second Séries, 
Domicile.] 

In Bankruptcy. In the matter of Joseph Davis, bankrupt. On mo- 
tion to confirm and exceptions to report of spécial master recommend- 
ing dismissal of answer of intervening creditors. Report confirmed, 
and answer dismissed. 

William L. Brunyate, of Newark, N. J., for petitioning creditors. 
William E. Holmwood, of Newark, N. J., for intervening creditors. 

HAIGHT, District Judge. This matter is before the court on a 
motion to confirm, and on the exceptions filed to the report of the 
spécial master, to whom was referred the issues raised by the pétition 
for adjudication and the answer of the intervening creditors. He has 
recommended a dismissal of the answer. The alleged bankrupt has 
not contested an adjudication; in fact, the act of bankruptcy alleged 
is an admission in writing, signed by his attorney, and attached to the 
pétition for adjudication, of the bankrupt's inability to pay his debts 
and his willingness to be adjudged a- bankrupt on that ground. An 
adjudication was entered upon the filing of the pétition. Subsequantly, 
and before the expiration of the time allowed by the bankruptcy act, 
the intervening creditors filed an answer. The order of adjudication 
was not vacated, but the issues raised by the pétition and answer were 
referred to a spécial master, and the proceedings thereon were con- 
ducted in the same manner as though an adjudication had not been 
entered. If the intervening creditors prevail, the adjudication will, 
of course, be vacated; but, if they do not, the adjudication will stand, 
and their answer be dismissed. Within four months prior to the 

•For other cases se* same toplc & i nvmbbk in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
217 W.—8 
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filing of the pétition, the answering creditors caused an attachment 
to be issued out of the Essex county circuit court against the property 
of the bankrupt. This will be vacated, if the petitioning creditors pre- 
vail; but, if they do not, the answering creditors will secure a préfér- 
ence. Three questions are presented: 

(1) Whether the attomey who signed the consent to adjudication 
had, in fact, authority to do so. 

(2) Whether the domicile of the bankrupt had been within the ter- 
ritorial jurisdiction of this court for the preceding six months, or the 
greater portion thereof, 

(3) Whether the answering creditors hâve a valid and enforceable 
claim against the bankrupt. 

As to the first question, I entertain no doubt whatever that the spé- 
cial master reached a proper conclusion. I need but refer to the very 
excellent analysis of the évidence contained in his report. 

As to the second question, I think that the spécial master bas cor- 
rectly stated the légal principles which govern, and in his application 
of them to the facts bas reached a proper conclusion. For many years 
prior to May, 1913, the bankrupt had his domicile and had been en- 
gaged in business in East Orange and South Orange, Essex county, 
N. J. He was a builder and dealt generally in real estate. In the 
spring of 1913, having become financially enibarrassed, he conveyed 
ail of his property (the same being located in this district) to a trustée 
for the benefit of his creditors. He expected that sufficient would be 
realized therefrom to pay ail his creditors in full, and that something 
would be left for himself. 

Being then in failing health, he was advised by his physician to 
"go away, drop business cares, and secure a complète rest." Accord- 
ingly, in May, 1913, he went to California, after having been assured 
by his physician that it would be a "good place" for him. He bas 
remained in the latter place up to the présent time. His three daugh- 
ters accompanied him, although his wife appears not to bave done so. 
Whether she bas joined him since, the évidence does not disclose. The 
furniture which had been in his home, and which appears to bave be- 
longed to one of his daughters, was at first stored in a warehouse in 
East Orange; but later, by direction of the daughter, some of it was 
shipped to California. 

The pétition was filed and the order of adjudication entered on 
April 29, 1914. It is clear that the bankrupt's principal place of busi- 
ness had not been, nor had he resided, within this district, for the six 
months, or the greater part thereof, preceding the filing of the péti- 
tion and the adjudication. The intervening creditors contend that his 
domicile was, likewise, not within this district during that time, and 
that therefore the court is without jurisdiction to entertain the péti- 
tion. 

[2] The présent Bankruptcy Act (Act July 1, 1898, c. 541, § 2, subd. 
1, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420]) recognizes a distinc- 
tion between one's résidence and domicile. This the law bas always 
done. Domicile is of more extensive signification than résidence, and 
includes, beyond mère physical présence at a particular locality, an 
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intention to constitute it a permanent abiding place. A clear state- 
ment of the distinction is found in Brisenden v. Chamberlain (C. C.) 
53 Fed. 307. It having been established that in May, 1913, and for 
many years prier thereto, the bankrupt's domicile had been this dis- 
trict, it is necessary to ascertain whether it has been changed. The 
principles of law which must govern in the solution of this question 
hâve thus been stated by Mr. Justice Swayne, in Mitchell v. U. S., 21 
Wall, at 353, 22 L. Ed. 584: 

"A domicile, once acquired, Is presumed to continue nntil it Is sbown to 
liave been changed. Wliere a change of domicile is alleged, the burden of 
proving it rests upon the person maldng the allégation. ïo constitute the new 
domicile two things are indispensable: First, résidence in the new locality; 
and, second, the Intention to reuiain there. The change caonot be made, ex- 
cept facto et animo. Both are alilîe necessary. Either without the other is 
insufflcient. Mère absence from a fixed home, however long continued, can- 
not work the change. There must be the animas to change the prior domicile 
for another. Until the new one Is acquired, the old one remains. Thèse prin- 
ciples are axiomatic in the law upon the subject" 

Thèse principles hâve been consistently followed by the Suprême 
Court and are universally accepted. Desmare v. United States, 93 
U. S. 605, 23 L. Ed. 959; Morris v. Gilmer, 129 U. S. 315, 9 Sup. Ct. 
289, 32 L. Ed. 690; Anderson v. Watt, 138 U. S. 694, 11 Sup. Ct. 
449, 34 L. Ed. 1078. Instances of their application in the bankruptcy 
courts are found. In re Filer (D. C. S. D. N. Y.) 108 Fed. 209, 5 
Am. Bankr. Rep. 332; In re Williams (D. C. W.) 99 Fed. 544, 3 
Am. Bankr. Rep. 677; In re Berner, 3 Am. Bankr. Rep. 325; In re 
Clisdell, 2 Am. Bankr. Rep. 424. 

[1] The burden of proving the change of domicile was, therefore, 
on the intervening creditors. The argument of their counsel seems to 
assume that it is sufificient, in order to discharge this burden, to show 
that the bankrupt had decided to remain permanently away from the 
old domicile, without showing an intention to remain permanently in 
the new place of résidence. But this is not sufficient, because the old 
domicile remains until a new one is acquired, and a new one is not 
acquired unless there is a résidence in a new locality, coupled with the 
intention to remain there. One cannot hâve two domiciles at the same 
time, but is always deemed to hâve one. 

Even if the évidence could be said to demonstrate an intention on 
the bankrupt's part to abandon New Jersey as his domicile, it fails 
to prove his intention to remain permanently in California and make it 
his domicile. The bankrupt's intention, in this case, must be gathered 
from the circumstances, his déclarations, and letters written by him. 
The évidence is quite meager. It does not show whether hc is keeping 
house or boarding, nor whether he has paid personal taxes, or voted 
or attempted to vote, in California. His testimony has not been tak- 
en. It does appear, however, that he went to California originally for 
his health, and that before his departure he informed the attorney, ta 
whom he had intrusted his affairs, that he would return as soon as 
he was in shape to do so, and that he wrote his sister in the latter part 
of 1913 that a doctor had ordered him to a sanitarium for a year. 
However, in other letters, written to friends, he speaks of his health 
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being improved and of attempting to do some business. In the last of 
thèse letters, written in December, 1913, referring to a rumor (about 
which this friend had evidently written him) of his intention tore- 
turn to East Orange at Christmas, he used this significant expression, 
indicating, I think, an intention to return to his old home: 
"I doubt if I shall see East Orange for some months yet." 

In some of thèse letters he speaks of certain advantages of Cali- 
fornia over New Jersey, referring to the climate, cost of living, and 
characteristics of the people. Neither thèse expressions nor his attempt 
to do some business are inconsistent with an intention to stay in Cal- 
ifornia temporarily. He appears to hâve been without means, and 
it was probably necessary for him to do something in order to support 
himself. 

But it is further urged on behalf of the answering creditors that 

where one Hves is prima facie his domicile, and that as they hâve 

shown that the bankrupt's place of résidence, for at least six months 

prier to the filing of the pétition, was in the state of California, they 

hâve discharged the burden of showing a change in domicile. In 

support of this contention Ennis v. Smith, 14 How. 400, 411 (14 L. 

Ed. 472), is cited. It is true that Mr. Justice Swayne, speaking for 

the Suprême Court in that case, said: 

"Where a person lives is taken prima facie to be his domicile, until otlier 
facts establisU the contrary." 

Eut he also said (same page) : 

"It is difficult to lay down any rule under which every Instance of résidence 
could be broiight, which luay make a domicile of ehoice. But there must be, 
to constitute it, actual résidence in the place, with the intention that it Is to 
be a principal and permanent résidence." 

The opinion points out that a removal from one's place of résidence 
does no't prima facie prove a change in his domicile, when it appears 
that the removal was, for some particular purpose, expected to be only 
of a temporary nature, and which is not inconsistent with an intention 
to return to the original domicile. To the same eflfect is De Bonneval 
V. De Bonneval, 1 Curt. 856. 

In the case at bar it is shown that the bankrupt's removal was for 
a particular purpose, which is not inconsistent with an intention to 
return to the original domicile. It foUows, therefore, that the bank- 
rupt's résidence in California does not prima facie prove his domicile 
there. The évidence does not demonstrate, in my judgment, that the 
bankrupt has acquired a new domicile in California or elsewhere, or 
for that matter has determined to abandon his domicile in New Jer- 
sey. It therefore follows that his domicile still continues in the state 
of New Jersey. 

This disposition of the first and second of the above-stated ques- 
tions makes it unnecessary to consider whether or not the answering 
creditors hâve a valid and enf orceable claim against the bankrupt. No 
opinion is expressed on this phase of the matter. 

The spécial master's report will be confirmed, and the answer of 
the intervening creditors dismissed, with costs. 
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THE PROTECTOR. 

THE MATTIE L. JOHNSON. 

(District Court, E. D. North CaroUna. October 5, 1914.) 

No. 132. 

Collision (§ 95*) — Tows Meeting at Night — Failtjbe to Oabbt Peopeb 

LiGHTS. 

A collision at night on the Cape Fear river, between a tow going iip, 
consistlng of two lighters alongside of a motor tug, and a barge In tow 
on a 300-foot Une passing down, held due solely to the fault of the up- 
bound tow in failing to carry the lights required by the régulations, or to 
give any passing signal ; it belng shown that neither lighter carrled any 
light, and that the only light whlch could be seen from the approaching 
tug was a single white light, which led its pilot to suppose it was a ves- 
sel at anchor, when at the time of collision It was on a crossing course. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
Dig. § 95.*] 

In Admiralty. Suit for collision by D. McEarchem and others, own- 
ers of the motor boat Topaz and lighters in tow, against the steam tug 
Protector and the barge Mattie L. Johnson and their owner. Decree 
for respondents. 

John D. Bellamy & Son, of Wilmington, N. C, for libelants. 
Robert Ruark, of Wilmington, N. C, for claimants. 

CONNOR, District Judge. From the évidence, in regard to which 
there is but little contradiction, it appears that on the night of January 
15, 1914, the gasoline tugboat Topaz, length 39 feet 6 inches, beam 11 
feet, depth 6 feet, draft 36 inches, when loaded 40 inches, pilot house 
elevated above deck 6 feet, lef t the fish f actory, on the Cape Fear river, 
below Wilmington, N. C. having in tow two lighters, Nos. 4 and 5, of 
75 feet length, 20 feet beam, 5 feet dfepth, "decked over, bulkheads 
across, and used for transferring stuff about the river," and started up 
the river to Wilmington. The lighters were lashed to the tug, on each 
sida, lashed together, "formed, practically, a 'V shape, with which, in 
the closed end of the 'V the motor boat put her bow between them." 
Four hundred and fîf ty barrels of fish oil were loaded upon the lighters, 
standing upon end. The Topaz carried a green light on the starboard 
side, red light on the port, a white light in the middle, and two mast 
lights on the stern. The white Ught was in the middle, between the 
green and the red lights, on top of the pilot house." There was no 
light at the bows of, or elsewhere on, the lighters. The tug was in 
charge of L. L. Bryant. He had no license to act as captain of motor 
boat, or any other kind of craft; never had any license; no license 
was required for the motor boat. The Topaz, with the lighters in tow, 
as described, left the f actory at about 7:30 p. m., going up the river. 
The night was dark — starlight. At about 8 o clock, when she had pro- 
ceeded up the river about IV^ miles, on the eastern side of the channel, 
with a flood tide — the channel being about 250 or 300 feet wide — Mr. 
Bryant saw the Protector with the Mattie L. Johnson in tow, approach- 

*For other cases se* same topic & S numbsb la Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 



118 217 FEDERAL REPORTER 

ing about 1% miles away. The channel runs "northeast and South- 
west sHghtly — a Httle north." The depth of the river in the channel 
was about 28 feet. 

On the same day, at about 6:30 p. m., the Protector, a seagôing steam 
tug, having in tow the barge Mattie L. Johnson, left Wilmington, N. C, 
going down the river. The barge is about 190 feet long, 36 feet 6 inches 
wide, 18 feet high, "pilot house on her aft 7 feet, and the pilot house 
7 feet more, draft, when loaded, 14 feet, at this time about 6 feet 4 
inches. "She was light." The barge carried a red light on the port, 
green on the starboard, and "two white lights up on the flagpole aft, 
about 2^ feet apart." The Protector carried two masthead lights, and 
red lights and green lights. "She was electrically lighted ail over." L. 
J. Pepper, regularly licensed as a first-class pilot, and "master for steam 
vessels," was in command of the Protector, as pilot, actively engaged in 
and directing her navigation. William D. Schwartz, having a govern- 
ment license as master and pilot, was, on this occasion, acting mate on 
the Protector. Capt. Brown was her master. C. W. Johnson was mas- 
ter and part owner of the barge JVIattie L. Johnson. He was in com- 
mand, on January 15, 1914, at the wheel, going down the river. 

Mr. Bryant s'ays : 

"On first seelng the Protector, I got to the east of the channel to allow Uim 
to pass to the westward, and stayed there. When I first saw her corolng, 
until she was half or three-quarters of a mile from me, and I saw she was 
headed stralght toward me, headlng on the river toward me, trylng to take 
up the range, I stlU got further to the eastward to get ont of her way, and 
she headed right straight for me, and crossed and ran me down. She went 
across my bow." 

The barge struck the lighter. No. 5, on the port side about amid- 
ships — the left side going up the river. The lighter No. 5 and the mo- 
tor boat Topaz were sunk, and lighter No. 4 was injured. "The Topaz 
sunk right where she was."' She was found the next morning about 
300 feet from the center of the channel; water there about 16 feet 
deep. When the barge struck the lighter, the motor boat was "headed" 
northeast — "headed more to the eastward to get clear of the boat." 
Bryant gave no signal. When he saw the Protector approaching, she 
was in plain view. 

"I was clear of her at that time — did not thlnk a signal necessary. I vras 
ont of the channel — could hâve given signal at any time untll the lighter was 
struck; lights were burning." 

Several witnesses on the motor boat, at the time of the collision, were 
examined, ail of whom gave substantially the same account of the col- 
lision, etc. 

Mr. Pepper, the pilot in charge of the Protector, says : 

"Just about the time the collision took place, dark night, starlight, we were 
going down the river with the ranges on, right In the channel, course south- 
southwest ; saw one brlght, white light ; saw nothing at ail, except one bright 
light; saw this light ail the time; was about one mile and a half from wher& 
we coUided, when flrst saw light ; It was an anehor light. Told Capt. Schwartz 
that it was some small boat anchored there, and it was a good point to steer 
by ; did not know then it was under way. When about 50 yards away, saw 
tbe shadow of the tow; there was only one light. The motor boat was 
headed about east ; was about two points on our side and heading right for 
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US. As soon as I saw there was something in motion, I Immediately stopped 
the tug. I saw it was his intention to go across the barge's bow, and I let 
my hawser down, so he could go right across it. The wind blew about west, 
ordinary breeze ; tide about to the eastward. Saw but one light on the Topaz. 
Tbere was uothing after I discovered that the Topaz, with her tow, was mov- 
ing, that I could do to prevent the collision; too short a time to do anythlng 
other than what I did." 

To the question: 

"If the Topaz and her tow had been showlng red and green lights, and a 
white light on her stern, or near her stern, and two lights on her beam, to 
Indicate a tow in motion, could and would you hâve entlrely avoided this ac- 
cident?" 

— he answered: 

"Of course, I would hâve gone to the other side of her. The rules of the 
road are to keep to the right of her, but she appeared to be welghed on an 
anchor." 

Ail of the witnesses concur in saying that there is ample room in the 
channel for the boats and their tow t» hâve passed without danger of 
collision. The barge had 300 feet towline — was moving about 8 miles 
an hour. As afrecting the value to be given Mr. Pepper's testimony, 
it is shown, on cross-examination and his personal appearance, that he 
wore glasses. He is 64 years of âge ; had pilot's license 41 years, and 
master's license 31 years. He denied that there was any other weak- 
ness in his capacity to see than was incident to his âge ; was examined, 
as required by the régulations, 2 years ago. 

Capt. Craig, a licensed bar and river pilot for 37 years, and master 
of steam vessels 12 years, testified to Mr. Pepper's good character and 
tliat he had a good record as a pilot. He said that he was familiar with 
the river at the point where the collision occurred. When asked by the 
court what course the Topaz should hâve taken, he said : 

"She could hâve gone most any way, except the way she did. He had al- 
raost ail the room in the channel. * * ♦ He could bave taken either side 
Hud gone up in perfect safety. The Protcetor should hâve been running with 
the ranges, and in the center of the channel; that would bave been proper 
navigation. Capt Pepper's testimony indicates that the Topaz was going di- 
reetly across the channel, the way the barge struck her. Taking the testi- 
mony of ail the witnesses, it would indicate that the Topaz was going across 
Ihe channel eastwardly." 

Capt. Williams, the harbor master at the port of Wilmington for 20 
years, holding a license as master of: steam vessels for 45 years, says 
that he has known Capt. Pepper "pretty much ail of my life," and his 
gênera! character is good — his réputation as a pilot is good. He fur- 

ther says : 

"I hâve passed, ail of my life, vessels of différent draft, without any acci- 
dent, at that point and at différent points on the river." 

Capt. Johnson, the master and part owner of the barge Mattîe L. 
Johnson, was at the wheel when approaching the place of the collision. 
He says: 

"î did not see any red light or _greeii light on the Topaz, or the lighters. 
I !>!iu' il white light • îust one." 
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He says that the place at which he was standing in the pilot house 
was about 32 f eet above the water ; could hâve seen the red and green 
lights ail right, if they had been up above the lighters. The bov; of the 
barge struck the lighter. 

Capt. Schwartz, in his déposition, corroborated Mr. Pepper in re- 
gard to the light as seen on the Topaz, and the course pursued by the 
Protector. He was in the pilot house at the wheel. 

On rebuttal, Mr. Bryant was asked whether he knew of the rule 
which required a tug, when towing two or more boats abreast, that 
colored lights should be carried at the outer side of the bow of the out- 
side boat, and answered that he did not — that he had no lights on the 
bow of the lighters. He says that the white light was "as far forward, 
and as near the stem of the boat, as was practicable to place it." If 
he had put the white light down on the deck below, it could not hâve 
thrown a light on either side; that, in order to comply with the law, 
it was necessary to put the white light on the pilot house; that he 
showed a white light aft, on the starboard side a green light, and on 
the port side a red light ; that thèse would throw an unbroken light over 
the arc of, the horizon 10 points on the compass. He f urther said that 
with a tow he would bave put another white light on the mast, not less 
than 3 f eet apart ; "two lights indicate that you hâve a tow, whether 
at the stem or alongside. The channel of 250 or 300 feet in width, 25 
f eet deep, gave ample room for the two boats, with their tows, to hâve 
passed in safety." 

The government chart of the river shows that, for a much greater 
width, there was water from 9 to 17 feet deep at the point of the 
collision. By the rules prescribed by the Department of Commerce for 
lights for barges in tow of steam vessels navigating the harbors, rivers, 
and inland waters, it is required that : 

"Barges towing astern of steam vessels, when towing singly or tandem, 
shall carry a green light on the starboard side and a red light on the port 
side and a white light on the stem," etc. "When two or more boats are 
abreast, the colored lights shall be carried at the outer side of the bow of the 
outside boats." 

In The Lyndhurst (D. C.) 92 Fed. 681, Judge Brown (S. D. N. Y.), 
ref erring to the failure to observe this rule, says : 

"The requirement of the Inspector's rule • • • imposes a duty also on 
the tow to carry lights as speclfled, and this includes the duty of attention 
to the lights required to be exhlbited so as to keep them in proper condition. 
In towing upon a hawser it is not reasonable to hold that the tug alone should 
attend to and keep up such lights." 

In The Eugène Moran (D. C.) 143 Fed. 187, Holt, District Judge (N. 
D. N. Y.), says: 

"I think that both the Moran and the scows were In fault for not having 
up lights on the scows. * • • The authorities establish that, under those 
circumstanees, it was the duty of the master of the tug and the men on the 
scows to see to it that the lights required by law to be on the tow were in. 
place and lighted." 
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In North American Dredging Co. v. Culter, 162 Fed. 457, 89 C. C. A. 
343 (C. C. A. 9th Cir.), Gilbert, Circuit Judge, said: 

"It seems to be the theory of the régulations adopted by Congress for the 
preyentlon of collisions in harbors, rivers, and inland waters of the United 
States * * • that, when a vessel is towed by a tug, the tow shall carry 
certain lights, and that an overtaking vessel Is not required to look to the 
lights on the tug for information that it has a tow, although the tug is re- 
quired to indieate that fact to meeting vessels by carrying in front of the 
foremast two bright white lights in a vertical Une, one above the other not 
less than three feet apart." Article 3, Rules, etc. 

It is manifest, from the évidence in this case, that neither of thèse 
rules were obeyed by the Topaz or the lighters, which she had in tow. 
The Protector and her tow, the barge Mattie L. Johnson, both carried 
thèse lights required by the rules. Under thèse conditions the rule of 
liability is announced by the Suprême Court in The City of New York, 
147 U. S. 72, 13 Sup. Ct. 211, 37 L. Ed. 84: 

"When fault on the part of one vessel is established by uncontradicted tes- 
timony, and such fault is, of itself, suffident to account for the disaster, it is 
not enough for such vessel to raise a doubt with regard to the management of 
the other vessel." 

The uncontradicted testimony of those in charge of the Protector and 
the Mattie L. Johnson tends strongly to show that if the tow — the light- 
ers — lashed to the Topaz had carried the lights, or the Topaz had car- 
ried the two white lights, as required by the rules, the collision would 
hâve been avoided. It is évident that Capt. Pepper was led to believe 
by the single white light carried by the Topaz that she was at anchor, 
and in the absence of the two lights on the motor boat, or any lights on 
the lighters, there was nothing to indieate that the tug was in motion, or 
the présence of the lighters, until, by the shadow of the tow, 50 yards 
off, when he immediately stopped the tug, and, seeing that it was the 
intention of the master of the Topaz to go across the bow of the barge 
Mattie L. Johnson, let his hawser down so that she could cross in 
safety. It is manifest from the testimony of Capt. Craig, an entirely 
disinterested witness, intelligent, and a skilled pilot, having long ex- 
périence in navigation on the river, that Mr. Bryant, for some reason, 
did not understand the situation, or failed to exercise a correct judg- 
ment. He admits that he did not give any signal when he saw the Pro- 
tector approaching, because he thought he had the right of way. 

Viewed from either aspect, I am brought to the conclusion that the 
collision was due to the failure of the master of the Topaz to obey the 
rules in regard to lights prescribed for the prévention of collisions, and 
erroneous navigation under the circumstances, and that no liability at- 
taches to the conduct of the Protector or the Mattie L. Johnson. 

A decree may be drawn dismissing the libel, with cost to be taxed by 
the clerk. 
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BYNUM T. SCOTT et aL 

(District Court, E. D. North Carolina. October 6, 1914.) 

No. 23. 

Bankeiiptct (i 250*) — Oobporations — Unexplained Shoetage of Assets — 
LiABiLiTT OF Managing Officees. 

Directors of a bankrupt mercantile corporation conduetlng a store in a 
small town, who were also Its managing officers, having charge of ail of 
its business and property, held liable to its trustée for a large shortage 
In its stock of goods, whoUy unexplained by the books whlch it was their 
duty to keep; but another director who had no part In the actual con- 
duct of the store and no reason to suppose it was not properly managed, 
held not liable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 235, 350; 
Dec. Dig. I 250.*] 

In Equity. Suit by Fred W. Bynum, trustée in bankruptcy of the 
Bennett Supply Company, against J. H. Scott, J. W. Purvis, and Eli 
Scott. Decree for compiainant against défendants Scott, and in favor 
of défendant Purvis. 

L. M. Swink, of Winston-Salem, N. C, and H. A. London & Son, 
of Pittsboro, N. C, for plaintiff. 

R. H. Hayes, of Pittsboro, N. C, for défendants. 

CONNOR, District Judge. The évidence shows that the Bennett 
Supply Company was chartered and organized on November 10, 1910, 
for the purpose of conducting a gênerai mercantile or supply store, at 
Bennett, N. C. It continued in business until November 30, 1913, 
when upon its pétition, alleging insolvency, the judge of the superior 
court appointed plaintiff receiver of its property. A short time there- 
after, upon the pétition of its creditors, the corporation was adjudged 
bankrupt. Plaintiff was duly elected aaid qualified as trustée, and in 
that capacity retained possession of its assets. Immediately upon his 
appointment as receiver, plaintiff, with the active aid and assistance 
of défendant J. W. Scott, took an inventory of the goods, merchandise, 
furniture, fixtures, and other property of said corporation. From such 
inventory it appeared that the goods and merchandise, upon the basis 
of the cost price marked thereon, amounted to $6,764.20; furniture 
and fixtures, $314.44; storehouse and lot cost $992.78. Its indebted- 
ness is over $11,000. In the bankruptcy proce-eding an order was 
made appointing Jos. B. Cheshire, Jr., Esq., spécial master, with di- 
rection to make an examination of défendants and such other per- 
sons as he should think proper touching the condition of the affairs 
of said Bennett Supply Company and its assets. His report was intro- 
duced on the hearing of this cause. It is very full, clear, and enlight- 
ening. He finds that: 

"The Bennett Supply Company Is a corporation, with its principal place of 
business at Bennett, Chatham county, N. C, incorporated November 10, 1910. 
with J. H. Scott, subscrlblng for 20 shares, of the par value of $100 eaoh ; 
Eli Scott, for 10 shares, par value $100 each; J. A. Purvis, 10 shares, par 

*For other cases see same topic & i nvmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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value $100 each; and I. H. Dunlap, for 5 shares, of the par value of $100 
each. From tlie formation of said corporation, until it went Into the hands 
of Fred W. Bynum, receiver, on Novemiber 30, 1913, J. A. Purvis was prési- 
dent thereof , Eli Scott was vice président tliereof, and J. H. Scott was secre- 
tary tliereof. Its board of directors was composed of J. H. Scott, Eli Scott, 
and J. A. PurvLs. J. H. Scott and Eli Scott were its managers and had con- 
trol of it ; they being, most of the tlme, the only agents of the company. 

"J. H. Scott supervised and kept the books of the company and took off 
trial balances each month (with a few exceptions, when two or three 
months would be Consolidated, or trial balances for one month omitted), up 
to February, 1913, when he took no more trial balances and stopped writing 
up his ledger. The involees of merchandise, purchased during the year 1913, 
were missing when the books were audited, and they hâve not been produced. 
During the year 1912, the year prior to the recelvershlp year, the company's 
b-ooks show a profit of $1,638.28. 

"During 1913 J. H. Scott would send checks of the Bennett Supply Com- 
pany to the Chatham Bank at Silver City, N. O., hâve the bank place part 
of the checks to the crédit of the Bennett Supply Company, and return the 
balance of the checks, in cash, to the company. No cash account was kept 
of thèse amounts of money sent the Bennett Supply Company in cash from 
the Chatham Bank. The officers and managers of the Bennett Supply Com- 
pany Kept no account of actual cash handled in the store, unless such cash was 
sent to the bank for deposlt, when it would appear on the cash book. The 
actual cash was kept In the safe, and no record made of It, except when put 
on deposlt slip and sent to bank. The managers would leave the store for 
short intervais of a few minutes, frequently leaving customers sitting around ; 
but they never had cause to suspect any of them of taking anythtng. About 
September 1, 1913, and just prior thereto, J. A. Purvls, Eli Scott, and J. H. 
Scott bought up ail of the capital stock of the Bennett Supply Company, not 
already held by them, except two shares owned by K. L. Bradley." 

The spécial master, upon the testimony of Leslie Abott, an expert 
accountant who had made an examination of the books, etc., of the 
company, and other évidence before him, found that, by an inventory 
taken December 31, 1912, the company had on hand stock of" mer- 
chandise costing $4,359.32. From the inventories found on file, it 
purchased goods for cash amounting to $8,393.32, on crédit $7,383.'76, 
aggregating, with the stock on hand January 1, 1912, $20,136.37. 
From January 1, 1913, until November 30, 1913, it sold goods amount- 
ing to $8,025.71. The expense of conducting the business at $70 per 
month was $770, thus accounting for $8,795.71, to which should be 
added the stock on hand, $6,764.20, leaving a déficit of $4,576.46. In 
this calculation no profits are charged on the goods sold for cash. 
There is évidence that goods were sold for a profit of 25 per cent. 
This, however, is a mère estimate made on this account. This is not 
included in the above figures. The master finds the facts in regard to 
the Bennett Milling Company, a corporation, the stock of which was 
owned by défendants. 

It is charged in the bill herein that the assets of the Bennett Supply 
Company were diverted from that corporation and invested in the 
property of the Milling Company. Whatever suggestion is made to 
this effect, based upon the successful opération of one corporation and 
the insolvency of the other, both belonging to, and managed by, the 
same persons, seems to be met by the évidence taken on the hearing 
herein. The record évidence shows the sources from which the money 
invested in the Milling Company was derived. It is under mortgage 
for considérable amountS for money borrowed for the purchase money 
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of the plant. The checks introduced, drawn on the accounts oî both 
corporations, négative the charge that the money of the Supply Com- 
pany went into the assets or operating expenses of the Milling Com- 
pany. 

Some other explanation must be sought for the admitted déficit in 
the assets of the Bemnett Supply Company. Either the goods and 
merchandise purchased by the company, and for which it is largely in- 
debted, were sold for cash, of which no record was made and no ac- 
counting had, or the goods were taken from the store by some one. 
There is no évidence that any of the goods were stolen, nor is there 
any évidence tracing them into the possession of any other person. 
The only explanation suggested by J. H. Scott, while being examined 
on the hearing, is that there were more goods in the store than the 
inventory shows, and that, in taking it, a mistake was made. This is 
a mère surmise on his part. It is disposed of by the fact that, for a 
large portion of the time during the taking of the inventory, he was 
in charge of and assisted in the work, and during the entire time he 
was présent and assisting. Each article, with the cost, is entered on 
the inventory, and the additions carefully made and verified. The 
goods hâve been sold by the trustée, using the inventory as the basis 
of the sale. Défendant Eli Scott was not introduced as a witness and 
bas never been examined. 

The question, therefore, is : Upon whom shall the loss, occasioned 
by the shortage in the assets, fall? The défendant J. H. Scott is 
sbown to hâve enjoyed a good character prior to the developments 
made in this case. He is a man of temperate, economical habits. He 
gives no indication, either in his appearance or maraier, of being 
extravagant or dissipated. The défendant Eli Scott, for some time 
prior to the failure, was président, together with J. H. Scott, and ac- 
tively assisted in the management , of the business. The property 
of the corporation was in their actuaJ possession at ail times. As 
managing officers of the corporation, intrusted with the possession and 
sale of the corporate property, they owed the duty to the stockholders 
and creditors to use at least ordinary care to protect it from waste, 
dissipation, or embezzlement. This duty, the évidence shows, they 
liave failed to discharge. It is settled that, as directors, the défend- 
ants owed the duty to the corporation^ 

"to exercise as much diligence and care as the proper performance of the du- 
ties of their office reauires. What constitiites a proper performance of the 
duties of a dlrector Is a question of fact, which must bc determined in each 
case in view of ail the circumstaneea The character ot the company, the 
condition of its business, the usual methods of managing such companies, and 
ail other relevant facts, must be taken into considération," Morawetz, Prir. 
Corp. 552. 

It bas frequently been said that they are required to use ordinary 
care, or that degree of care and prudence which is genèrally exercised 
by business men in the management of their own aiïairs. With re- 
spect to the duty of the directors of a mercantile corporation, such 
as the Bennett Supply Company, it would seem that, if they exercised 
due care in the sélection and employment of agents and managers, 
and thereafter exercised due care in overlooking and supervising such 
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agents or employés, they are not liable for mistake of judgment, or 
the wrongdoing of such agents. The persons employée! are the agents 
of the corporation, and not of the directors. It is not expected, or 
required, of the directors of a small mercantile corporation, that they 
give their entire time and attention to the conduct of the business. 
They receive no compensation for their services. When, however, a 
director is also président and secretary of the corporation, and as- 
sumes the actual and sole active management of the business of the 
corporation, takes its property into his possession, sells, and receives 
and disburses the proceeds, keeps its books, and buys property in the 
course of business, a very much higher degree of care is required, or, 
to State the duty more accurately, ordinary care calls for much more 
active supervision and oversight of the business and property of the 
corporation. Such officers receive pay for their services. 

This is the attitude of défendants, j. H. Scott and Eli Scott, to the 
bankrupt corporation. They may be likened to bailees for hire, and 
liable for a failure to exercise due care in taking care of and account- 
ing for the property placed in their possession. There can be no doubt 
of the liabihty of défendants J. H. Scott and Eli Scott for the value of 
the property of the corporation, the goods purchased by them for the 
corporation, and for vi^hich its money was expended, or liability in- 
curred. Neither the corporation, nor its représentatives, is called upon 
to show what became of the goods which are shown to hâve gone 
into the business, been purchased by défendants. The burden of proof 
is on the défendants J. H. Scott and Eli Scott, upon the uncontradicted 
évidence, to do so. The défendant Eli Scott has never undertaken 
even to suggest, and the défendant J. H. Scott does not more than 
make a surmise as to, the cause of the déficit of miore than $5,000. 
This déficit came about between January 1, 1913, and November 30, 
1913. It is significant that after February, 1913, défendant "took 
no more trial balances and stopped writing up his ledger." The books 
show that, during the year 1912, the business yielded a profit of 
$1,638.28, and during the year 1913 a loss of more than $5,000, v/ith- 
out any explanation. 

The liability of défendant J. A. Purvis is not so clear. There is 
no évidence Connecting him with the management of the business, or 
of facts calculated to put him upon inquiry, leading to knowledge or 
suspicion that the business was not being properly conducted. There 
is nothing in the évidence fixing him with négligence in the sélection 
of his codirectors, as président and secretary, or placing them in con- 
trol of the property. He owned only 10 shares of the stock, for 
which it is admitted he paid in full. It would seem that the duty 
of a director in a corporation conducting a small country store is dis- 
charged, so far as the selectickn of agents is concerned, when he ex- 
ercises, with the lights before him, ordinary care in their sélection. It 
is well known that an annual inventory and accounting in business 
of that character is usual. In the absence of any reason suggesting 
the necessity for doing more, he discharges his duty by foUowing the 
usual and customary method pursued in business concems of a sim- 
ilar character. It does not appear that the corporation was sued or 
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oressed for overdue debts. The inventory and books of January 1, 
1913, showed that the business was in healthy condition and making 
a fair profit. It is true that the company borrowed $1,500 early in 
the fall of 1913 and executed a mortgage upon its entire property. 
This money appears to hâve been properly applied. There was noth- 
ing in this act which was calculated to arouse suspicion. It was not 
unusual, at that season, for a country mercantile business to borrow 
money. It seems that Mr. Purvis is a f armer, and would not, by sim- 
ply going in the store, hâve discovered that any goods were missing ; 
nor is there any évidence that he knew the quantity of goods pur- 
chased by the company during the year. There is nothing in the évi- 
dence suggesting when the goods were removed or taken from the 
store. Mr. Morawetz states the measure of liability imposed upon 
directors : 

"The amount of attention and care, which the proper performance of thelr 
duties requiresi, evidently dépends upon the character of the 'business in which 
the company is engaged." 2 Corp. 551. 

Earl, J., in Hun v. Cary, 82 N. Y. 65, 37 Am. Rep. 546, says: 

"It is impossible to glve the measure of culpable négligence for ail cases, as 
the degree of care required dépends upon the subjects to which it is to be ap- 
plied." 

There is a lamentable absence of appréciation, or probably knowl- 
edge, on the part of persons who become directors in the numerous 
business corporations, industrial and mercantile, which are being cre- 
ated and operated. I am unable to find, by the application of the 
principles laid down by the courts, such négligence on the part of 
Mr. Purvis in the discharge of his duty as director as fixes upon him 
a Personal liability for the conduct of his codirectors and active man- 
agers of the business. They were his brothers-in-law and neighbors. 
They had the confidence and respect of others, and whatever may be 
the true explanation of their conduct of the business of the corpora- 
tion, there is no évidence hère which would indicate that they were not 
regarded as honorable, reliable men when the corporation was or- 
gaffiized, or that there was anything in their conduct to cause suspicion 
until the crash came. While it seems that the business of the Ben- 
nett Milling Company has had a fairly successful career, an examina- 
tion of the bank accounts and production of the checks drawn by J. 
PI. Scott, its secretary and treasurer, fails to disclose any mingling 
of the funds of the two companies, or application of the funds of the 
Supply Company to the debts or expenses of the Milling Company. 
The évidence, regarding the source from which the means employed 
in procuring the plant and machinery of the Supply Company is not 
contradicted ; on the contrary, it appears to be corroborated by the 
record évidence. 

It is conceded by the plaintifF that a more thorough examination of 
the books and stockbook than was first made disclosed that full pay- 
ment was made for ail of the stock subscribed and issued. The right 
of action, vcsted in the corporation to sue défendants for their breach 
of duty, passed to the plaintiff as trustée. The assets, including such 
causes of action of an insolvent corporation, constitute a trust fund 
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for the benefit of creditors, whose rights are worked out through the 
corporation. In re Swofford Bros. Dry Goods Co. (D. C.) 180 Fed. 
549; Morawetz, Corp. 795. 

The plaintiff trustée is entitled to a decree against défendants J. 
H. Scott and Eli Scott personally for the sum of $4,576.46. This is 
the amount of shortage found by the spécial master, and éliminâtes 
any élément of profits on sales. It gives to défendants the benefit of 
every possible doubtful question, and adopts figures in regard to which 
there is no controversy. The bill will be dismissed as to défendant 
J. A. Purvis. The costs will be taxed against défendants. 



MALING et al. v. MALING et aL 

(District Court, D. Oregon. October 5, 1914.) 

No. 6345. 

1. CoiTETS (i 505*) — JuEisDrcTioN OF Fedeeal Courts — Stjits bt Legatee ob 

DiSTRIBUTEE. 

A fédéral court may entertaîn jurisdictlon of a suit by a dlstributee, 
who is a citizen of another state, to establish bis rigbt to a sbare in tbe 
estate of a deceased person, althougb the estate is still pending for set- 
tlement in probate, and may enforce its adjudication against the ad- 
ministrator or bis surettes personally, or in any othei way which does 
not disturb the possession of the property by the state cWurt. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1410; Dec. Dig. 
§ 505.*] 

2. WiLLs (§ 435*) — Construction — General Rules — Intention of Testator. 

It Is a cardinal prindple in tbe construction of wills tbat the actual 
Personal Intention of the testator, and not merely the presumptive inten- 
tion, to be inferred from the use of set phrases or familiar forms of 
words, must be aseertained, and in case of ambiguity the situation of the 
testator and the circumstances surrounding him at the tirne the will was 
executed may be considered, although paroi or extriiisic évidence is not 
admissible to add to, vary, or contradict its terms. 

[Kd. Note.— For other cases, see Wills, Cent Dig. § 946; Dec! Dig. i 
435.*] 

8. WrLLs (1 728*) — Construction — Shaees or Devisees — Rents and Income. 

In the absence of clear directions to the contrary in the will, the 
beneficiarles bave the same interest in tbe income, rents, and profits of 
the property given to tbem as they bave in the property itself. 

[IM. Note.— For other cases, see Wills, Cent Dig. g§ 1759-1780; Dec. 
Dig. § 728.»] 

4. Wills (| 728*) — Construction — Shabes of Beneficiaeiks — Rents and 
Profits. 

A testator by his will devised one-half of bis property to his wife and 
one-half to a nephew and nièces, who were to bave their shares as soon 
as available without undue expense or delay. The esecutors were au- 
thorized to sell any of the property wbenever they thought it advanta- 
geous to the estate. By a codlcil it was dlrected that the dividing of the 
property should not take place until the death of the wife, whose sbare 
should go to ber heirs as she might direct by will. Held that, while tbe 

*For other ca^es ses same topic & § ncmbeb in Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
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division of the principal of the estate was so postponed, the rents and 
profits were to be divlded, as they accrued, between the widow and the 
nephew and nièces. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1759-1780; Dec. 
Dig. § 728.*] 

In Equity. Suit by Frederick Maling, Mary Maling, and Annie 
Maling against Mrs. Annie Maling, individually and as executrix of 
the last will of Charles Cooper Maling, deceased. Decree for com- 
plainants. 

On March 20, 1897, Charles G. Maling made his wlll, whereby, by the flrst 
clause, he bequeathed and devised to his wife, Annie Maling, an undivided 
half interest In ail Personal property and real estate of which he should die 
possessed, and the residue of ail Personal property and real estate he be- 
queathed and devised to his nephew, Frederick Maling, and nièces, Mary 
Maling and Annie Maling, share and share alike, they to hâve the same, or 
proceeds of the same, as soon as avallable, without undue expense or delay. 
By the second clause he directed and anthorized his executrix or executors, as 
the case mlght be, to sell at any time any or ail of his estate when In their 
judgment such sale would be advantageous to the final settlement thereof, 
without any order of any court, and at either public or private sale. By the 
third clause the testator nomlnated his wlfe, Annie Maling, his sole execu- 
trix, without bonds, but further provided that, should she fall for any cause 
to discharge the trust, he nomlnated her brother, John Dee, and Marion R. 
Elliott to act In her stead. Subsequently, on July 31, 1902, Maling made and 
pubjlshed a codidl to his will, in language foUowing: 

"I hereby ratify and conflrm said will and testament In every respect, save 
so far as any part of It Is consistent with this codidl. 

"The second paragraph of my aforesald last wlll and testament Is hereby 
amended in so far as the division of my property during the lif e of my wife, 
Annie Maling, and I direct that the divldlng of said property shall not take 
place until the death of my wife, Annie Maling; then the share and Inter- 
est of my said wife, Annie Maling, in my property shall be given to her helrs 
as she shall by will direct 

"That my wife's brother, John Dee, having died, I nominate and appoint 
George Dee to hâve full power to act In his stead and place as exécuter of 
my said last will and testament and this codicil. 

"And I (urther direct that if Lena Hurley remains in our service during 
the life of myself and wlfe and until the decease of the last survivor of us 
two she is to hâve the sum of two thousand dollars." 

Maling having died September 15, 1902, his wlfe, Annie Maling, was ap- 
pointed by the probate court of Crook county executrix of his last wlll and 
testament; both the will and codicil having been duly admltted to probate. 
On March 2, 1903, the executrix petitioned the court that the estate be closed, 
whereupon the court ordered and decreed that said estate and the further pro- 
bate of the wlll "be and the same Is hereby dlscontinued and closed. In so 
far as the necessity of maklng any inventory and appralsement, or any other 
and ail reports and accounts as required by law, until such time as any per- 
son or heir Interested In said estate shall pétition or demand the same." 

Since that date no further action has been taken by the executrix In the 
probate court. The nephew and nièces of Maling now bring this suit against 
Mrs. Annie Maling, in her individual capacity and as executrix, for an ac- 
counting, claiming that they are entitled to one-half of the rents, Issues, and 
profits arlslng from the estate since the date of testator's decease. 

Carey & Kerr and Charles A. Hart, ail of Portland, Or., for plain- 
tiffs. 

W. A. Bell, of The Dalles, Or., and W. Y. Masters, of Portland, Or., 
for défendants. 

•For other cases see same topls & I ntjmebk in Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indexw 
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WOLVERTON, District Judge (after stating the facts as above). 
[ 1 ] Whether the order and decree of the probate court, made March 
2, 1903, were legally effective to close and settle the estate, it is un- 
necessary to détermine, for it is clear that a fédéral court has juris- 
diction of the subject-matter of the controversy, even if it be true that 
the estate has not been fully closed in probate. The fédéral court 
may entertain jurisdiction of a suit by a distributee, he being a citizen 
of another state, to establish his right to a share in the estate of a 
deceased person, although the estate is still pending for settlement in 
probate, and may enforce its adjudication against the administrator 
personally, or his sureties, or against any other party subject to lia- 
bility, or in any other way which does not disturb the possession of 
the property by tbe state court. Payne v. Hook, 7 Wall. 425, 19 L. 
Ed. 260; Borer v. Chapman, 119 U. S. 587, 7 Sup. Ct. 342, 30 L. Ed. 
532; Waterman v. Canal-Louisiana Bank Co., 215 U. S. 33, 30 Sup. 
Ct. 10, 54 L. Ed. 80. 

The question whether plaintiffs are entitled to the rents and profits 
at the présent time dépends upon a proper construction of the will 
and codicil. Thèse instruments must be construed together, as they 
constitute in légal effect but one paper. 

The first clause of the will is perfectly clear. It is a bequest of 
an undivided one-half of the testator's property to his wife and the 
remaining undivided one-half to his nephew" and nièces, the latter to 
hâve their share or tbe proceeds thereof as soon as available, without 
undue expense or delay. The title to the property under this clause 
would hâve passed to the legatees and devisees immediately upon the 
decease of the testator. 

The second clause simply authorized the executrix to sell any part 
of the estate when deemed advantageous to final settlement, without 
the necessity of obtaining an order of court, and was the délégation of 
a power without afïecting the passing of the title to the property of 
the testator. The codicil by its language purports to amend the second 
paragraph of the will, and that in so far as it concerns the division 
of the property during the life of Annie Maling, the widow of de- 
ceased. "I direct," so reads the codicil, "that the dividing of said 
property shall not take place until the death of my wife, Annie Maling ; 
then the share and interest of my said wife, Annie Maling, in my 
property shall be given to her heirs as she shall by will direct." 

By the first clause of the will the testator evidently designed that 
the nephew and nièces should come into their part of the estate in due 
course of a speedy settlement of the estate in probate, for he nom- 
inated executors to carry out the provisions of the will, and one effect 
of tbe codicil was to postpone the time when they should come into 
their estate until the date of the death of Mrs. Maling. It did not 
change the effect of the first clause of the will in passing the title to 
the estate at the death of the testator to the legatees and devisees in the 
proportions specified. 

In this view of the testator's purpose, what was to become of the 
rents, issues, and profits in the meantime? There is no provision of 
the will entitling Mrs. Maling to the whole thereof. Nor is there any 
217 F.— 8 
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spécifie provision that she or the nephew and nièces shall hâve any 
part of the same prior to a division of the property at the death of 
Mrs. Maling. I cannot conceive that it was the purpose of the tes- 
tator to deprive his widow of a subsistence out of his estate during 
the time he directed that the property should remain undivided, and 
the only means of subsistence she could hâve was from the rents and 
profits of her share of the estate. Nor is there any expression, either 
in the will or codicil, on the part of the testator, that the rents, issues, 
and profits shall be impounded to await the decease of the widow, 
and then be divided with the estate. With thèse premises, we hâve 
the alternatives whether the testator impouinded the estate only which 
existed at the date of his decease, to abide the death of his widow, 
or the estate, including the rents, issues, and profits which should ac- 
cumulate after his death, the whole to be then divided. 

[2] It is a cardinal principle of construction of wills and codicils 
that the intention of the testator must be ascertained, if possible, and 
given efifect — that is, his actual, personal, individual intention, and not 
a mère presumptive intention, inferred f rora the use of set phrases or 
familiar forms of words ; and for this purpose the will should be 
construed liberally. It is also true that the intention which controls 
in the construction of a will_ is that which is manifest, either ex- 
pressly or by necessary implication, from the language of the will 
as viewed, in case of ambiguity, in the light of the situation of the 
testator and the circumstances surrounding him at the time it was 
executed. 40 Cyc. 1386-1389; Couch v. Eastham. 29 W. Va. 784, 3 S. 
E. 23 ; Burke v. Lee, 76 Va. 386. 

[3] But paroi or extrinsic évidence is not admissible to add to, 
vary, or contradict the ternis of the will. 40 Cyc. 1427. And, again : 

"In the absence of a clear direction to the contrary, in the will, the bene- 
flciaries hâve the same interest in the income, rents, and profits of theprop- 
erty given to them as they hâve in the property itself." 40 Cyc. 1487. 

[4] The évidence shows that the testator ajid his wife had no chil- 
dren, and that the accumulation of the property was the fruit of the 
joint efforts of both during their lifetime, and, according to the tes- 
timony of Mrs. Maling, they considered themselves equaJ partners in 
the accumulations. What are we to infer from this? If partners, 
on the death of one the partnership would be dissolved, and each would 
be entitled to one-half of the estate. Now, the provision of the codicil 
has postponed the division until the decease of the wido-vy ; the nephew 
and nièces taking the position of the testator. The profits of a co- 
partnership are usually divided between the partners, and may we 
not reasonably assume, and is it not a necessary implication of the 
will and codicil, that it was the intention of the testator that the 
profits should continue to be divided as previously, as they accumu- 
lated? I am impressed that such was the real purpose and intention 
of the testator, he deeming that the estate kept intact as a whole would 
produce a larger income than if divided, and therefore that his widow, 
as well as the nephew and nièces, would receive a greater benefit 
therefrom during the life of the former. I cannot agrée, therefore, 
with the contention of counsel for Mrs. Maling that the testator in- 
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tended "to give his wife the full use of this property during her life- 
time." 

The fact that the widow happens to be the executrix or trustée can 
make no différence in the construction of the will. The construction 
would be the same if either of the other persans nominated as ex- 
ecutors had been appointed. In such case it would hâve been his 
duty to divide the income between the widow and the other legatees 
in proportion as the estate was devised to them. In ascertaining the 
rents, issues, and profits, the executrix should be credited with the 
debts of the estate, if she has paid them, and the costs of administra- 
tion, and with reasonable compensation for her services in managing 
and conducting the property as trustée. 

The decree will be for plaintiffs in accordance with this opinion, 
the costs to be paid out of the income of the estate. 



In re BREFO. 
(District Court, E. D. Kentucky, at London. May 11, 1914.) 

1. Aliens (§ 68*) — Natubalization Proceedinqs — Declabation of Inten- 

tion — Requisite Fobm. 

Naturalization Act June 29, 1906, c. 3592, 34 Stat 596 (U. S. Comp. 
St Supp. 1911, p. 528), is expressly designed to provide "a uniform rule 
for the naturalization of aliens throughout the United States," and ita 
administration is committed to the Bureau of Naturalization thereby 
created, which is required to furnish to the clerks of courts having the 
requisite jurisdiction of naturalization proceedings, on their réquisition, 
ail blank forms and record booka required. Sucb clerks are required to 
keep the records in a specified manner, and to chaîne certain fées and 
report and account to the United States for one-balf of the same. Held, 
that it is the évident Intention of the act that every step toward nat- 
uralization shall be under government supervision and control, that a 
court which has not obtained the requisite forms and records cannot ex- 
ercise jurisdiction in naturalization matters, and that a déclaration of in- 
tention filed in such a court, and not upon the prescribed form, is a légal 
nuUity, and cannot be made the basls of a pétition for naturalization. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 138-145; Dec. 
Dig. S 68.*] 

2. Aliens (§ 68*) — Natubalization — Ruxes and Régulations of Depabt- 

MENT. 

Rules and régulations made by the Secretary of ,Labor under authorlty 
of Naturalization Act June 29, 1906, c. 3592, § 28, 34 Stat 606 (U. S. 
Comp, St. Supp. 1911, p. 543), if not contrary to its terms, hâve the same 
weight as the law Itself. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §| 138-145 ; Dec. Dig. 
§ 68.*] 

In the matter of the naturalization of Arnold Brefo. Pétition de- 
nied without préjudice. 

Edwin Morrow, U. S. Atty., of Madisonville, Ky., for the United 
States. 

COCHRAN, District Judge. [1] This is a pétition for naturaliza- 
tion filed in this court on December 29, 1913, by Arnold Brefo, a resi- 

*For other cases see sattie topie & 5 numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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dent of Hyden, Leslie county, Ky., and therefore within the jurisdic- 
tional limits of this court. The pétition of Mr. Brefo is predicated 
upon a déclaration of intention filed in the circuit court for Leslie 
county, Ky., on February 17, 1910. 

In form the pétition meets the requirements of the law, with the ex- 
ception of the fact that the déclaration of intention was not filed on 
a form fumished by the United States government for that purpose. 
Naturalization f orms had never been supplied to the clerk of the Leslie 
circuit court by the government since the passage of the Act of Con- 
gress of June 29, 1906 (34 Stat. 596), which was in full force and ef- 
fect on February 17, 1910, at which time the déclaration of intention 
of this alien was filed. The déclaration of intention filed in good faith 
by Mr. Brefo was, therefore, not filed on a government form. It is the 
contention of the government that the déclaration of intention so filed 
in the Leslie circuit court, and not on a government form, is not a valid 
déclaration of intention, and cannot be used as a basis for this pétition 
for naturalization, and that, therefore, this pétition should be dis- 
missed. 

The Act of Congress of June 29, 1906, enacted under constitutional 
authority, is entitled "An act * * * to provide for a uniform 
rule for the naturalization of aliens throughout the United States." 
Under this act it is provided that the "Bureau of * * * Natur- 
alization shall hâve charge of ail matters concerning the naturalization 
of aliens." The enacting of a law for the "uniform naturalization of 
aliens" and the vesting of the authority for the administration of that 
law in a certain body forces the conclusion that Congress meant that 
ail steps by aliens toward their naturalization should be taken under 
direct governmental supervision and control. 

In furtherance of this idea the act provides in section 3 that "ail 
courts of record * * * having a seal, a clerk, and jurisdiction 
in actions at law or equity, or law and equity, in which the amount in 
controversy is unlimited," shall hâve power to naturalize aliens. In 
the same section the act further provides that "the courts herein speci- 
fied shall, upon the réquisition of the clerks of such courts, be fur- 
nished from time to time by the Bureau of * * * Naturalization 
with such blank forms as may be required in the naturalization of 
aliens, * * * " Thus, after defining which courts shall hâve the 
power to naturalize aliens, Congress specified, as the first requisite 
to the exercise of such jurisdiction, that such courts should, through 
their clerks, obtain the proper forms from the Bureau of Naturaliza- 
tion. The Leslie circuit court comes within the définition of courts au- 
thorized by Congress to naturalize aliens. 

Further, under section 13 of the act it is made compulsory upon 
every clerk "exercising jurisdiction in naturalization cases" to chargé 
a certain stipulated fee, half of which shall be accounted for to the 
United States. Hère, clearly, the keynote of uniformity is shown. 
Again, under section 14, appears : 

"That déclarations of Intention and pétitions for naturalization shall be 
bound in chronologieal order in separate volumes, indexed, consecutlvely num- 
bered, and made a part of the records of the court" 
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[2] In section 28 of the act it is provided: 

"That the Secretary of • • * Labor shall hâve power to make such 
rules and régulations as may be necessary for properly carrying into exécu- 
tion the various provisions of this acL" 

Acting under such authority the Secretary of Labor has made 
rules and régulations which, if not contrary to the law authorizing 
them, are entitled to the same weight as the law itself. Fok Yung Yo 
V. United States, 185 U. S. 296, 22 Sup. Ct. 686, 46 L. Ed. 917; Caha 
V. United States, 152 U. S. 212, 14 Sup. Ct. 513, 38 L. Ed. 415. Un- 
der the authority of the act of Congress, the Secretary of Labor spéci- 
fies the method of making réquisition for supplies and how déclara- 
tions of intention vf'ûl be furnished to clerks of courts for issuance to 
aliens. Section 10 of such régulations reads : 

"Clerks of courts wlll be furnished wlth réquisition blanks on which are 
listed, by number and title, ail blank fomis, including record and order books, 
to be used in the naturalization of aliens, and thèse forms must be obtained 
exclusively from the Bureau of Naturalization, Department of Labor, none 
other belng officiai." 

There seems to be no room to doubt the intent of Congress. A uni- 
form rule for the naturalization of aliens is enacted into law; cer- 
tain courts are specified where aliens may proceed to be naturalized; 
ail such courts are clothed with authority if they désire to use it ; ju- 
risdiction exists if only they choose to exercise it; certain forms for 
this uniform System of naturalization are agreed upon, and one of 
the administrative branches of the government is named as the dis- 
tributing center for such forms ; fées are to bc accounted for to the 
government, and records are to be filed at Washington. It is clear that 
the intent was that every step toward naturalization should be under 
governmental supervision and control, and therefore on government 
forms. Under section 3 it becomes obligatory upon the part of the 
government to furnish naturalization supplies to clerks of courts when 
réquisition is made therefor by clerks of courts having requisite ju- 
risdiction as defined by the act. 

To be a valid paper, a déclaration of intention must be filed on the 
forra furnished for that purpose by the government. If filed on a 
form other than that furnished by the government, it is a légal nuUity. 
Otherwise there is an end to uniformity, and government control and 
supervision cannot exist. If filed on some form other than that fur- 
nished by the government, why is it necessary for a déclaration to be 
filed on any form at ail? It becomes apparent that to permit this 
would destroy this most wise provision of the naturalization law. Not 
only are déclarations of intention and pétitions for naturalization to 
be filed on government forms furnished by the fédéral body, but the 
law in section 3 even spécifies more elaborately that the certificates of 
naturalization are to be on safety paper furnished by the goveniment. 

In addition to the spécifie wording of the statu te, the whole act, when 
read together, shows that Congress placed in the hands of the Bureau 
of Naturalization the administration of the law. Congress realized 
that without a central directing agency there could be no uniformity. 

As previously stated, the exercise of naturalization jurisdiction was 
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to have its birth in the receipt of naturalization supplies f rom the gov- 
ernment, thereby giving to the court the tools with which to work. 
It appears that the Leslie circuit court never chose to exercise this 
jurisdiction legally; no réquisition for suppHes was ever made to the 
government, and the fact that the déclaration of Arnold Brefo was 
not made on the form regularly used by the government indicates that 
the Leslie circuit court did mot have such government forms. Not 
having such forms, the court never had taken the steps demanded by 
Congress to the proper exercise of the authority conferred upon it. 
Not having the means to exercise jurisdiction, the court could not is- 
sue a valid déclaration of intention to Brefo. A déclaration so issued 
is a légal nullity, and as such cannot be used as a basis for a pétition 
for naturalization. The pétition is therefore invalid for the dual rea- 
son that the déclaration comes from a court without its compliance 
wfith formaJities necessary to the exercise of jurisdiction in naturaliza- 
tion matters and that it is not on the government form. 

I am convinced that, were I to admit this alien, the lawr would be dis- 
regarded and the applicant be donc a palpable injustice. He has paid 
for the opportunity to have his case judicially determined, and, if cer- 
tificate of naturalization be granted to him, he would have the right to 
rest secure in the enjoyment of an unimpeachable citizenship status, 
not subject to possible successful attack at some future date, when he 
relies most upon it. That I cannot give, on his application defective 
in a material respect, and believe it to be to his interest, aside from 
the question of law involved, that he proceed de novo. 

Quoting from the opinion of the Circuit Court of Appeals for the 
Third Circuit, handed down in March, 1913, in the case of United 
States v. Kolodner, 204 Fed. 240, 124 C. C. A. 1 : 

"This conclusion may be, and doubtless Is, a hardship impo.sed upon the 
applicant in this case. We may not, however, in order to avoid the hardship 
of a particular case, relax the strict requirements imposed by the lawmaking 
Power upon those who seek to obtam the privilège of citizenship in the United 
States, or impair in any degree, by judlcial interprétation, the safeguards 
sought to be thrown around the citizenship of the country." 

It may be that this aUen was inf ormed by the clerk of the court and 
others that this déclaration of intention was in légal form and was 
valid. But, as stated in Johannessen v. United States, 225 U. S. 227, 
32 Sup. Ct. 613, 56 L. Ed. 1066, quoting with approval from United 
States V. Spohrer (C. C.) 175 Fed. 440: 

"An alien friend is ofCered under certain conditions the privilège of citi- 
zenship. He may accept the offer and become a citizen upon compliance with 
the prescribed conditions, but not otherwlse. His claim is of favor, not of 
right He can only become a citizen upon and after a strict compliance with 
the aets of Congress. An applicant for this hlgh privilège Is bound, therefore, 
to conform to the terms upon which alone the right he sceks can be con- 
ferred. It is his province, and he Is bound, to see that the Jurisdictional faets 
upon which the grant is predicated actually exist" 

For the reasons stated, the pétition of the said Arnold Brefo is de- 
nied, without préjudice to the right of this alien to file a new pétition 
wlien the jurisdictional requirements of the law have been met. 
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THE POCOHUNTAS. 
THE MAIA. 

(District Court, S. D. New York. October 9. 1914.) 

1. Collision (| 72*) — Tow and Anchored Vessei^-Mutual Fattlts. 

One of a tow of 24 barges coming down North River In the evening on 
a slack tide at a speed of about three miles an hour came Into collision 
with the steamshlp Maia, anchored near the western side of the chan- 
nel, which was 1,500 feet wide. The master of the towing tug, which also 
had a small tug as a helper, undertook to pass on the west side of the 
steamshlp. There was room to bave passed to the eastward in the chan- 
nel, and also to hâve passed on the v^est side, if the tow had been prop- 
erly handled by the use of the helper. The Maia had been anchored near 
or beyond the edge of the anchorage grounds, and so that by the action 
of the tide she swung Into the fairway for some 300 feet. Held, that the 
tug was prlmarlly in fault, because she could hâve passed wlth tow by 
exerclslng due care; that the Maia was improperly anchored, and for 
that reason was not exonerated as an anchored vessel, but was chargeable 
with fault which contributed to the collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. § 102 ; Dec. Dlg. 
I 72.*] 

2. Collision (§ 69*) — Anchobage in Navigable Channbl. 

The duty Is imposed on vessels coming to anehor in navigable chan- 
nels to see that they do not under any çlrcumstances, accidents excepted, 
prevent or^obstruct the passage of other vessels. 

[Ed. Koîe. — For other cases, see Collision, Cent Dig. §§ 87-90; Dec. 
Dig. § 69.*] 

In Admiralty. Suit for collision by John H. Flannery, owner of the 
barge Economy, against the steam tug Pocôhuntas, with the German 
steamship Maia, impleaded. Decree for libelant against both respond- 
ents. 

James J. Macklin, of New York City, for libelant. 

Amos Van Etten, of Kingston, N. Y., for respondent The Pocô- 
huntas. 

Giauncey Clark and Burlington, Montgomery & Beecher, ail of 
New York City, for respondent The Maia. 

SHEPPARD, District Judge. This is a collision case, brought hère 
by the libelant, John H. Flannery, owner of the barge Economy, against 
the steam tug Pocôhuntas, for damages sustained to the former while 
in tow of the Pocôhuntas and brought in collision with the German 
steamship Maia, at the time tanporarily at anehor near the Jersey shore 
of the North River. The cause of the collision is charged by the Ifbel- 
ant to the négligence and bad seamanship of the master of the steam 
tug Pocôhuntas. The steamship Maia is brought into the case under the 
Fifty-Ninth admiralty rule (129 Sup. Ct. xlvi) on the pétition of the 
owner of the Pocôhuntas, alleging that the Maia was responsible for the 
collision, due to her improper and misleading position off the anchorage 
ground. 

[ 1 ] The collision the proofs show to hâve occurred about 8 o'clock 
in the evening of May 18, 1914. The Maia had been left at anehor by 

•For other cases see same topic & S ndmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Harbor Pilot Fernald about two hours previous, head dbwn to the 
"westward of the white spar buoy off Edgewater, and to the westward 
of the drilling machines in the river." The weather was fair, the tide 
slack, and the night calm and starlit. The Pocohuntas was descending 
the river with a tovir of twenty-four barges (four light and twenty 
loaded), assisted with the tow by a smaller steam tug, the Virginia. 
The tugs, with their tow, had just cleared the digging machines in the 
river when the Hghts of the Maia were "dimly sighted" from "600 to 
700 yards" straight ahead. 

According to the testimony for the steam tug Pocohuntas, her master 
could not make out at first what sort of craft the lights were on. Ow- 
ing to the great number of lights set out in this part of the river it was 
difficult to locate the object they were on until the outlines of the ship's 
bulk were made out, and it was not until then that the master of 
the Pocohuntas discovered that the object, if anchored, was off the an- 
chorage ground and "near the middle of the fairway." Lights in the 
distance down the fairway were taken to be boats ascend'ing the river 
with tows; but, as the testimony disclosed, when discovered by the 
crew of the Pocohuntas, were from three-quarters to a mile away, but, 
as seen, the intervening time before the ascending tows reached the 
scène of the collision afforded adéquate opportunity for the tug Poco- 
huntas to hâve kept to the fairway and to hâve cleared the Maia on the 
east side. 

The master of the Pocohuntas, as explained, to avoid confusion and 
danger with the ascending tows determined upon a course to the star- 
board of the Maia and accordingly put his helm to the port, sheering 
abruptly in a direction toward the Jersey shore. The Pocohuntas, with 
the two first tiers of hcr tsw, cleared the port bow of the Maia, which 
was at this time pointing northwestwardly toward the Jersey shore. It 
was then that the master of the Pocohuntas realized that a collision was 
imminent. When the Pocohuntas righted her course down the river, 
the middle of her tow was caused to swing in and collide with the port 
bow of the Maia, with the resulting damage to the barge Economy. 

The direction taken and the course pursued by the Pocohuntas after 
discovering the position of the steamer, and, it is contended, her f ailure 
to dispatch the helping tug Virginia back to right about the tow, when 
a hazardous situation was obvions, was the fault or omission proxi- 
mately responsible for the collision. The weight of the évidence clear- 
ly supports this theory. 

Libelant's testimony tended to show that at the point of the collision 
the river was from three-quarters to a mile wide, with a fairway of 
about 1,500 feet. The tow was approximately 2,000 feet long, includ- 
ing hawser, and, accepting the estimâtes of the respondent's witn esses, 
the Maia was discovered from 600 to 700 yards straight ahead. At this 
time, according to the testimony, the tide was slack and the tow had 
no momentum, other than that produced by the speed of the tugs, which, 
as conceded, was not more than 3 miles an hour. Therefore it appears 
that at the distance the indefinable object (the Maia) was discovered, 
if there were any room for doubt as to the best course in such circum- 
stances, the master of the Pocohuntas had sufficient time to hâve ascer- 
tained the nature of the object and to hâve given such warning to the 
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Maîa, which was then under steam, as would hâve devolved upon the 
steamer the duty of righting about and dropping out of the way. 

The évidence shows that there was sufficient fairway to permit the 
tugs and tow to pass the steamer Maia to the New York side. What- 
ever may hâve been the judgment of those in charge of the Pocohuntas, 
the fact is estabhshed by a clear prépondérance of the évidence that 
the Maia was anchored toward the Jersey side ; the testimony putting 
it at about one-third the width of the river out. The conclusion is irré- 
sistible that the passage to the west or Jersey side of the Maia might 
hâve been safely accomplished, had the master of the Pocohuntas exer- 
cised the usual précaution in such exigencies of sending the helping tug 
back to push the threatened portion of the tow clear. 

Confronted with this situation and having présent the choice of two 
courses to escape the danger of collision, the master of the Pocohuntas 
elected to take obviously the most dangerous. The law imposes, in such 
circumstances, the*duty of exercising the greatest diligence to avoid 
danger to other craf t as well as to saf eguard the tow in charge. Mani- 
festly the best course to hâve taken was to the left of the Maia and to 
hâve remained in the fairway. The anchored vessel could, no doubt, 
hâve been cleared without incurring any risk of collision. The appre- 
hended danger from the distant lights, and the assumption that they 
were ascending boats and tows, in the light of subséquent events, can 
scarcely excuse a cautions navigator of some 20 years' expérience from 
his failure to adopt such a course as only reasonable prudence would 
suggest. It is abundantly shown that the fairway ofïered sufficient 
room for the safe passage of the tows. 

Obviously the most dangerous course lay to the starboard of the 
Maia, and when the master of the Pocohuntas elected to take it, there 
devolved upon him the duty of signaling such purpose to the anchored 
craft and to hâve sent the helping tug to control the swing of the tow. 
From the moment that the master of the Pocohuntas discovered the 
unexpected object in the fairway, it became his imperative duty to se- 
cure the safety of his tow by every means at hand and not to run any 
avoidable risk. It seems that the fault of the Maia in improperly an- 
choring would not exonerate the Pocohuntas, if the latter had any prac- 
tical way of avoiding the danger of collision which would be apparent 
to an experienced navigator. The degree of diligence required in such 
situation is well stated in the f oUowing cases : The Delaware (D. C, 
N. Y.) 12 Fed. 573 ; The Gertrude, 118 Fed. 130, 55 C. C. A. 80; The 
Admirai Schley, 131 Fed. 433, 65 C. C. A. 417; The Bee, 138 Fed. 
303, 70 C. C. A. 593 ; The Gladys, 144 Fed. 653, 75 C. C. A. 455 ; The 
Plymouth, 186 Fed. 108, 108 C. C. A. 217 ; The Helen (D. C, N. J.) 
204 Fed. 653. 

In view of the évidence, the court is constrained to hold in this 
branch of the case that the négligence of the towing tug was the prox- 
imate, although not the sole, cause of the collision. 

We turn, now, to the anchorage of tlie Maia as a contributing cause. 
The testimony in this branch of the case is most conflicting; some of 
the witnesses placing the steamer whoUy on the anchorage ground, 
while others place her well in the fairway. The fact, however, is un- 
contradicted that the Maia was anchored in 21 feet of water, with the 
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tide 2l^ feet to fall and the ship drawing 18 feet. Hence it îs seen that 
there was only about 6 inches clearway under the keel from bow to 
stern, and the ship having a swing radius of about 375 feet toward the 
fairway. 

The master of the Maia went aboard about 7 o'clock in the evening, 
when he was informed by a passing fisherman that the Maia lay in shoal 
water. It is also shown that the master evidenced some anxiety re- 
garding the position of the steamer, for he immediately took soundings, 
which showed 21 feet ail around. It is not probable that an experienced 
navigator would take a chance with so close a margin between the draf t 
of the vessel and the depth of the water. While the master of the Maia 
and the crew denied that her position had been changed, the testimony 
of the crews of both towing tugs placed her near the middle of the fair- 
way. The testimony of Monk, a disinterested witness, and one fa- 
miliar with the surroundings, who was at the time lying with his tug at 
the stakeboat about 600 feet from the Jersey shore, between it and the 
Maia, and who went immediately to the scène of the collision, placed 
the Maia well out in the fairway and ofï the anchorage ground. 

Considering most favorably the testimony of the crew of the Maia, 
her position was admittedly close to the prescribed boundary, and it 
is not at ail improbable that with the swing of the vessel, the distance 
of her length and chain — 375 feet — she could hâve drifted well over on 
the fairway. To hâve left the steamer anchored in this manner when 
the tide was slack, and aware that she would right about with the tide, 
and in so doing would probably encroach on the fairway and assume 
the awkward position in which she was found by the Pocohuntas, is 
conduct not to be entirely condoned. When we consider the enormous 
and continuons traffic on this river where the collision occurred, it is 
plain that this was not the exercise of such care and caution as the con- 
ditions and circumstances required. 

Aside from any considération of the requirements of the navigation 
laws and régulations, the position of the Maia was well calculated to 
confuse, mislead, and impede navigation, and no doubt influenced the 
errors committed by the Pocohuntas. It was obvious that the effect of 
the tide would be to shif t the vessel, and her position when discovered 
by the Pocohuntas was one to be reasonably anticipated. It was shown 
that the Maia, when sighted, was heading northwestwardly, with an 
encroachment on the fairway of about 300 feet, and it is the inévitable 
conclusion that the careless and improper anchoring of the Maia was a 
contributing cause to the collision, and she is not therefore entitled to 
the privilèges of a vessel so anchored through necessity. The Mar- 
garet J. Sanford (D. C.) 203 Fed. 331. 

[2] The duty imposed on vessels coming to anchor in navigable 
channels is to see that they do not under any circumstances (accidents 
excepted) prevent or obstruct the passage of other vessels or craft. As- 
suming that the Maia had the right to anchor where she did, with the 
reasonable effect of the tide to be anticipated, her stern as well should 
hâve been anchored, or other appropriate measures adopted as would 
hâve prevented unnecessary encroachment on the fairway. Section 
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15 of the Navigation Act (Act March 3, 1899, c. 425, 30 Stat. 1152 [U. 
S. Comp. St. 1901, p. 3543]) above alluded to provides: 

"That It sliall be unlawful to tie up or anchor vessels or other craft In 
navigable channels In such manner as to prevent or obstruct the passage of 
other vessels." 

Vide The Delaware, supra; The Georgia (D. C, R. I.) 208 Fed. 636 ; 
The John H. Starin, 122 Fed. 236, 58 C. C. A. 600; The Bourgogne 
(D. C, N. Y.) 76 Fed. 868; The Ogemaw (D. C, Wis.) 32 Fed. 919- 
925. 

Upon the évidence the court is constrained to hold that the 
towing steam tug Pocohuntas was primarily at fault for the colli- 
sion, but that the improper anchorage of the Maia contributed, and the 
damages sustained will be apportioned equally, so that the Pocohuntas 
and the Maia shall stand liable to the owner of the Economy, each for 
one-half the damages, and an accounting will be had- to ascertain the 
extent thereof , whereupon a decree will be entered against each vessel. 

L,et decrees be prepared accordingly. 



WHITAKEK et al. v. COUDON et aL 

(District Court, D. Maryland. October 13, 1914.) 

No. 60. 

L Rkmoval of Causes (§ 29*) — Right to Remove — Résident Défendants. 
Where a suit, by citizens of New York, South Carollna, Delaware, and 
West Virginia, was Instituted in the state courts of Maryland against 
résidents of Maryland, West Virginia, and Washington, there being rési- 
dents of Maryland among the défendants, who had no right of removal 
on the ground of diverse citizenship, the suit was not removable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent DIg. §§ 69, 
72, 74; Dec. DIg. § 29.*] 

2. Removal of Causes (§ 48*) — Right to Remove — Citizenship. 

Where a résident of the state in which the action was brought is made 
a défendant, he cannot remove the cause to the fédéral court because of 
diversity of citizenship, regardless of the fact that the suit may involve 
a separable eontroversy between plaintiffs and another défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. DIg. §§ 93, 
94 ; Dec. Dig. S 48.*] 

In Equity. Bill by Martha E. Whitaker and others against Joseph 
Coudon and others. On motion to remand. Granted. 

John S. Strahorn, of Annapolis, Md., and H. A. Brann, Jr., of New 
York City, for plaintiffs. 

George R. E. Gilchrist and John A. Howard, both of Wheeling, W. 
Va., for défendants. 

ROSE, District Judge. This suit was instituted in the circuit court 
for Cecil county in this state. On pétition of défendants it was re- 
moved to this court. The plaintiffs ask that it be remanded. No fed- 

*For other cases see same topic & § numbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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eraî question is învolved. The jurisdiction of this forum is invoked 
on the ground of diverse citizenship. 

[1] The plaintiffs, as the bill arranges them, are citizens of New 
York, South CaroHna, Delaware, and West Virginia; the défendants 
of Maryland, West Virginia, and Washington. This district is not that 
of the résidence of either ail the plaintiffs or ail the défendants. Upon 
the assumption that the alignment of the parties in the bill is in ac- 
cordance with their substantial interests as seen by themselves, this 
court could not entertain the suit as against the objection of any one 
of them. The défendants contend, however, that the case made is 
one within the provisions of section 57 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1102 [U. S. Comp. St. Supp. 1911, 
p. 152]), to which the statutory restrictions upon venue are not ap- 
plicable. Plaintiffs dispute this contention. It will be unnecessary to 
pass upon it. There are Marylanders among the défendants. They 
bave no right to remove on the ground of diverse citizenship a case 
against them from the courts of their state to one of the nation. 
There are citizens of West Virginia on each side of the record. If 
they should properly be where the bill puts them, the controversy to 
which they are parties is not one between citizens of différent states. 
Défendants answer that, when the court arranges the parties accord- 
ing to their real rights and interests, it will appear that none of the 
objections to the jurisdiction stated are applicable. 

What is the case made by the bill ? Almost a quarter of a century 
ago one George P. Whitaker, a wealthy résident of Cecil county, died 
leaving a will which was there admitted to probate. He lef t the bulk 
of his estate to be equally divided among his five children and their 
descendants per stirpes. At his death he owned ail the stock of the 
George P. Whitaker Company, a Maryland corporation, and one- 
fifth of that of the Whitaker Iron Company, which had received its 
charter from West Virginia. Four of his children held among them 
the other four-fifths. He named three executors, one of whom 
shortly resigned. The other two continued the administration of the 
estate. One of them, Nelson E. Whitaker by name, was a son of the 
testator ; the other, the défendant Joseph Coudon. The former died 
some five years ago, leaving Coudon the sole surviving executor trustée. 
It so happened that the testator charged certain annuities for the sup- 
port of his widow upon the estate. She is still living, and a complète 
division of the property has never been made. 

The bill is very long, but the nature of the issues raised by it can 
be briefly stated. It charges that the two executor trustées made up 
their minds to filch from the descendants of a deceased child of the 
testator a large part of the latter's share of his estate. For that pur- 
pose they brought about the sale by the George P. Whitaker Company 
to the Whitaker Iron Company of the very valuable property of the 
former for a small fraction of its real worth. Those whom they were 
seeking to defraud were beneficially entitled to one-fifth of the stock 
of the George P. Whitaker Company and to only one twenty-fifth of 
that of the Whitaker Iron Company. Those in whose interests the 
executors trustées are alleged to hâve been acting were the substantial 
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owners of twenty-four twenty-fifths of the Whitaker Iron Company 
and of only four-fifths of the George P. Whitaker Company. The 
plaintiffs in great détail tell how this scheme was carried through. 
Among the means employed was the procurement by fraud and con- 
cealment of various orders and decrees from the circuit court of Cecil 
county sitting as a court of equity. In the conception and exécution 
of this fraudulent scheme it is charged that Nelson E. Whitaker was 
the master mind and the controlling will, but that the défendant Jos- 
eph Coudon knowingly and willingly contributed his active assistance 
to it and personally has largely profited by it. He is made a défend- 
ant as an individual as well as in his représentative capacity. The bill 
prays that the conveyance of the property to the Whitaker Iron Com- 
pany shall be set aside. 

[2] The State court was asked to order the removal upon the 
ground that there wîls a separable controversy to which the real plain- 
tiffs vvere citizens of New York, South Carolina, and Delaware, while 
the défendants were the surviving executor trustée, a citizen of Mary- 
land, and various citizens and corporations of West Virginia. The 
plaintiffs deny that their bill discloses any separable controversy. Even 
if there were, and the parties to it were as the défendants claim them 
to be in their pétition for removal, the case would in my judgment 
be irremovable. One of the défendants in the alleged separable con- 
troversy is a Maryland citizen. The majority of the Circuit Court 
of Appeals for the Eighth Circuit in Thurber v. Miller, 67 Fed. 371, 
14 C. C. A. 432, held that such circumstance was fatal to the right to 
remove. 

As I understand W^rightsville Hardware Co. v. Hardware & Wood- 
enware Mfg. Co. (C. C.) 180 Fed. 586, Judge Lacombe assumed that 
proposition to be unquestionablc. It is true that the words "being non- 
residents of that state" are found in the second sentence of section 28 
of the Judicial Code, providing for removals on the ground of di- 
versity of citizenship when no separable controversy is necessarily in- 
volved, and that the f ourth sentence, authorizing removal on the ground 
of préjudice or local influence, limitç the right to a défendant "being 
such citizen of another state," and that no such restriction is expressed 
in the third sentence, which has relation to separable controversies. 

District Judge Shiras in Stanbrough v. Cook, 38 Fed. 369, 3 L. 
R. A. 400, decided that where there is a separable controversy the 
right of removal may be exercised by a défendant who is a citizen 
of the state in whose courts the suit was brought, and Mr. Hughes, 
in the last édition of his excellent work on Fédéral Procédure, at page 
337, says that in his judgment, when the controversy is a separable one, 
the défendant, whether résident or not, has the right to remove. 

It is perfectly clear that a résident of a state in whose courts he 
is sued, if made a sole défendant, cannot remove. I cannot conceive 
that Congress could bave intended to allow him to do so merely be- 
cause it so happened that some one else, who could not remove or who 
did not want to, was made a codefendant with him. 

At the argument of the motion to remand, the défendants sought 
to sustain their right to remove on another ground, which not only 
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was not mentioned in the removal pétition, but was more or less di- 
rectly in conflict with some of the allégations there made. At the bar 
of this court the theory was developed that in contemplation of law 
the executor trustée was not a défendant at ail, but was in fact the 
plaintifï, and the only indispensable one, because the légal title to 
the undistributed portion of the testator's estate was still in him, and 
that the Whitaker Iron Company was the only défendant whose 
présence bef ore the court was imperative ; it being said that the other 
défendants had profited, if at ail, by the alleged frauds only through 
the enhanced value of their stock in that company. Upon that as- 
sumption the controversy was one in which a citizen of Maryland 
sought relief from a West Virginia corporation, and the latter had a 
clear right to remove. It is one of the humors of the case that this 
contention was made on behalf of what was said to be the real de- 
fendant by the same counsel who also appeared for the individual 
whom they say the law must hold to be the sole plaintiff. The fact 
that the executor trustée and the Whitaker Iron Company are fight- 
ing each other would appear to be quite a récent discovery both to them 
and to their légal représentatives. 

The contention, in substance, is that the executor trustée is charg- 
ing himself with fraud and asking on that ground that conveyances 
he has made to the Whitaker Iron Company be set aside. To state 
such a contention is to answer it. No citation of authority is required. 
More plausible théories hâve frequently been held unsound. East Ten- 
nessee R. R. v. Grayson, 119 U. S. 240, 7 Sup. Ct. 190, 30 L. Ed. 382; 
Railroad Co. v. Mills, 113 U. S. 249, 5 Sup. Ct. 456, 28 L. Ed. 949; 
MacGinniss v. Boston, etc., Mining Co., 119 Fed. 96, 55 C. C. A. 648. 

As the case stands, it will not be worth while to inquire whether 
plaintifïs are right in asserting that, even if there were diverse citizen- 
ship, the case would not be removable because it is in its nature an- 
cillary or supplemental to a proceeding long pending in the state court 
and over which the latter had acquired exclusive jurisdiction. 

The motion to remand must be granted, at the cost of those de- 
fendants who united in the pétition to remove. 



In re SCHRAPE5. 

(District Court, W. D. Washington, N. D. October 8, 1914.) 

No. 2447. 

Aliens (§ 65*) — Nattjbalization — Service in Navt oh Othkr Marine Serv- 
ice. 

Act June 30, 1914, providlng for the naturalization of allens who hav& 
served or may serve la the Navy, Marine Corps, Bevenue Cutter Service, 
or naval auxlllary service, and recelve an honorable discharge or a dis- 
charge with recommendatlon for re-enllstment, that they may be ad- 
mltted to citlzenshlp without prevlous déclaration of Intention or proof 
. of shore résidence, and that their discharge shall be accepted as proof of 
good moral character, was enacted for the beneflt of allens in the 
branches of government service enumerated, who, not being citizens, were 

*For other cases i-eo same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EE SCHRAPE 14=3 

not entltled to Increased pay on re-enlistment, and applles only to those 
who are in the service when application is made, or are still ellgible for 
re-enllstment with the benefits enjoyed by citizens. 

[Ed. Note.— For other cases, see Aliens, Cent. DIg. § 129; Dec. Dig. 
§ 65.*] 

In the matter of the pétition of Paul William Schrape for naturaliza- 
tion. On objection to pétition. Objection sustained, and pétition dis- 
missed. 

John Speed Smith, Chief Examiner. 

NETERER, District Judge. August 14, 1914, pétition for natural- 
ization was filed under the act of Congress approved June 30, 1914. 
The pétition was brought before the court September 12, 1914, and on 
the hearing it was shown that the petitioner came to the United States 
as a seaman in 1909, deserted his ship at the port of New York, came 
to Seattle in an American schooner, enlisted in the revenue cutter serv- 
ice of the United States May 4, 1910, and completed four years in that 
service and was discharged therefrom on May 4, 1914, with recom- 
niendation for re-enlistment, and has not re-enlisted and does not in- 
tend to do so. The Chief Examiner objected to the petitioner's admis- 
sion to citizenship under the provisions of the act of June 30, 1914. 

The question for décision is : May the petitioner at once, without 
the usual notice, be admitted to citizenship upon his discharge, with- 
out submitting further évidence of moral character and shore rési- 
dence ? The act under which this pétition was filed reads as f ollows : 

"Any alien of the âge of twenty-one years and upward who may, under ex- 
isting law, beeome a citizen of the United States, who has served or may 
hereafter serve for one enllstment of not less than four years in the United 
States Navy or Marine Corps, and who has received therefrom an honorable 
dlschai'ge or an ordinary discharge with recommendation for re-enllstment, 
or who has completed four years in the Revenue Cutter Service and received 
therefrom an honorable discharge or an ordinary discharge with recom- 
mendation for re-enllstment, or who has completed four years of honorable 
service in the naval auxillary service, shall be admitted to beeome a citizen 
of the United States upon his pétition without any previous déclaration of 
his intention to beeome such, and vrithout proof of résidence on shore, and 
the court admltting such alien shall, in addition to proof of good moral char- 
acter, be satisfied by compétent proof from naval or revenue cutter sources, of 
such service: Provlded, that an honorable discharge from the Navy, Marine 
Corps, Revenue Cutter Service, or the naval auxiliary service, or an ordinary 
discharge with recommendation for re-enllstment, shall be accepted as proof 
of good moral character: Provlded, further, that any court which now has or 
may hereafter be given jurisdlctlon to naturalize aliens as citizens of the 
United States may immediately naturalize any alien applying under and fur- 
nishlng the proof prescribed by the foregoing provisions." 

To correctly understand this act and the motive prompting its enact- 
ment, other provisions of the naturalization laws should be considered. 
Act July 26, 1894, c. 165, 28 Stat. page 124 (U. S. Comp. St. 1901, p. 
1332), provides: 

" * * ♦ Any alien of the âge of twenty-one years and upward who has 
enlisted or may enlist In the United States Navy or Marine Corps, and has 
served or may hereafter serve five consécutive years in the United States 
Xavy or one enllstment in the United States Marine Corps, and has been or 

•For otber cajîes see same. toplc S § numebr In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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may hereafter be honorably discharged, shall be admitted to become a citizen 
of the United States upon hls pétition, without any préviens déclaration of 
his intention to become such; and tlie court admitting such alien shall, in 
addition to proof of good moral character, be satlsfled by compétent proof of 
such person's service in and honorable discharge from the United State.s 
Navy or Marine Corps. * * • " 

The term of enlistment in the Marine Corps at the time of the pass- 
age of this act was five years, but the Naval Appropriation Act of 
March 3, 1901 (31 Stat. 1132, c. 852 [U. S. Comp. St. 1901, p. 1095]), 
provides : 

"That hereafter the enlistments Into the Marine Corps shall be for a period 
of not less than four years." 

Act June 29, 1906, c. 3592, 34 Stat. 596 (U. S. Comp. St. Supp. 1911, 
p. 528), established the Bureau of Immigration and Naturalization, and 
provided a uniform rule for the naturalization of aliens throughout the 
United States, but did not disturb thejexemptions in favor of the spécial 
classes. The act of June, 1914, adds the Revenue Cutter Service and 
the naval auxiliary service, and the excepted classes already provided, 
and changes the term of enlistment in the Navy from five consécutive 
years to a term of not less than four years, and also suppléments the 
requirement of an honorable discharge by extending it to include those 
receiving an ordinary discharge with recommendation for re-enlistment. 
No change is made in the act requiring proof of service and good moral 
character, but it does define what proof of good moral character may 
consist of, and that is : 

"An honorable discharge from the Navy, Marine Corps, Revenue Cutter 
Service, or an ordinary discharge vrith recommendation for re-enlistment, 
shall be accepted as proof of good moral character, and that proof of rési- 
dence upon the shore shall not be required" 

— and further provides that the petitioner furnishing the prescribed 
proof may be immediately naturalized. It is contended by the Chief 
Examiner that the Congress intended to limit the provisions of this act 
to those in the service and to those who may re-enlist after a discharge 
within the period of four months. 

The act of June 30, 1914, is not amendatory of a fiormer act, and 
having no repealing clause, and repeals by implication not being fa- 
vored, and nothing appearing upon the face of the act showing such 
intent, it must be held supplementary to the other acts, and the légis- 
lative statement in this act must be taken with the other statements to 
détermine the ccngressional intent solemnly expressed. This act, 
standing alone, is free from amibiguity; but, when taken with 
the other acts, confusion arises as to the intent of the Congress with 
relation to the benefits to be conferred or evils to be remedied. The 
fundamental and gênerai rule in construing statutes is to ascertain and 
give efïect to the intention of the lawmaking body. 36 Cyc. 1106; 
Lewis' Sutherland Statutory Construction, vol. 2, page 701 ; U. S. v. 
Goldberg, 168 U. S. 95-102, 18 Sup. Ct. 3, 42 L. Ed. 394. The intent 
and purpose of the act may be determined by référence to the discus- 
sion of the subject by the lawmakers. Congressional Record, Second 
Session, vol. 51, pages 7956-7968. Mr. Stafford, at page 7965, said : 
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"There Is at présent on tbe statute book a law that glves a seaman In the 
Navy and the Marine Corps the privilège of taking out citizenship papers 
after they hâve served flve years. This provision reduces that to four yeai-s. 
But it bas been polnted out by the ofBcers of the Navy Department that the 
seamen bave difiaculty in proving their moral character by two witnesses as 
is prescribed under the gênerai law admltting aliens to citizenship, and eo 
this bill provides for strlking out the words 'after good moral character' a» 
now provlded by law." 

On page 7966, Mr. Roberts, speaking on the bill, stated : 

"The real reason for this change of law Is to take care of certain cases now 
in the navy of aliens who, up to a certain perlod, were leing alloxced in- 
creased pay that came to them from re-enlistment. The naval authorlties had 
treated their service in the navy as having made them citizens; but the 
Comptroller rendered a décision that seamen were not entltled to this in- 
crease of pay unless they were American citizens. Now the law stated that 
thèse men who were not citizens and who had been in the Navy and had 
been re-enlisted could not become citizens, because they could not get the 
year's résidence ashore required in most iurisdietlons, and because they could 
not fumish a certiflcate of good conduct. * • * Hence we propose to 
change the law as suggested by the Navy Department, and take care of those 
men who, to ail intenta and purposes are citizens, and who hâve been gettinff 
the advantage of the inoreaaed pay on re-enUstment ttntii the Comptroller 
decided it waa unlawful, and to make it so that thèse men will become citi- 
zens and give them the same advantage that a natural-born citizen bas in 
re-enlistment the second or third or fourth time." 

The expressed purpose of the lawmakers in support of this measure 
clearly establishes the intent to include only persons who were then in 
the service of the government defined by this act, or who could re-enlist 
and obtain the benefits enjoyed by enlisted citizens, and it was not the 
intention to include persons who were not in the government service, 
or whose time for re-enlistment, and to secure such benefits, had ex- 
pired. AU laws should receive a reasonable and sensible construction ; 
gênerai terms should be so limited as to hâve opération with and give 
vital ity to other législative acts not repealed or amended, with a view 
of administering: justice, remedying the evils sought to be corrected, 
and not lead to absurd conséquences. U. S. v. Kirby, 7 Wall. 482, 19 
L. Ed. 278. The purpose of Congress in enacting the law of 1914 with 
référence to alien seamen, in my opinion, intended to extend the right 
to immédiate naturalization and make a certiflcate of honorable dis- 
charge or discharge with recommendation for re-enlistment conclusive 
as to good moral character upon the court only in cases where aliens 
are in the government service specially provided for in this act, or are 
eligible for re-enlistment within the purview of the act. 

Any other conclusion would permit aliens whose service with the 
government ended many years ago to be immediately naturalized, with- 
out notice, or proof of good moral character, or proof that they are not 
within the classes of persons excluded by other acts of Congress, such 
as anarchists, polygamists, etc., which beliefs and practices may hâve 
developed subséquent to discharge. The franchise of citizenship is the 
greatest honor that can be conf erred upon an alien by this government. 
It gives him an equal voice at the ballot, and extends to him equal op- 
portunities with the native-born citizen. Citizenship makes us con- 
stituent members of the United States government, attached to the 
principles of its Constitution, with due révérence for the Stars and 
217 F.— 10 
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Stripes, the emblem of liberty and equality, and binds us everywhere 
to obey its laws, because it protects us everywhere. The right and duty 
are inséparable. They begin and end together. The Congress did not 
intend to jeopardize this right, this sacred privilège, by extending it to 
persons whose conduct has not been under spécial observation, such as 
the service provided in the act of 1914 affords, without compétent proof 
of qualifications, and opportunity of investigating the conduct of the 
petitioner, as provided by the acts of 1894 and 1901, which require the 
publication of the pétition and a hearing on a stated day, not less than 
90 days af ter the filing of the pétition. The Department of Labor hav- 
ing construed the act in harmony with this conclusion adds weight to 
the conclusions hère expressed. 
The objection will be sustained, and the pétition dismissed. 



ROYAL BREWING CO. t. MISSOURI, K. & T. RT. CO. 

(District Court, D. Kansas, Third Division. Mardi 12, 1914.) 

No. 36-N. 

1. Injunction (g 144*) — Restbainino Obder — Verified Pétition. 

Where a pétition for a restrainlng order is verified, and there Is no 
counter sliowlng by défendant, the facts recited in tlie pétition, which are 
well pleaded, must control the application. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 316, 317, 321 ; 
Dec. Dig. § 144.»] 

2. Commerce (§ 89*) — Refusal to Transport Liquob — Right to Sue — Ap- 

plication TO Interstate Commerce Commission. 

Where défendant railroad company refused to transport liquor Into 
Olilahoma from Missouri, complainant was not bound to apply to the In- 
terstate Commerce Commission for relief before sulng in equity for an 
injunction. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 89.*] 

3. Carriers (§ 45*) — Retusal to Transport Liquob — Injunction — Adé- 

quate Remedy AT Law. 

Where défendant railroad company posted a gênerai order refusing to 
receive shipments of liquor designed for or to be carried and delivered 
to points in O. county, 0kl., and pursuant to such order refused to carry 
liquor into that county for complainant, a Wholesale liquor dealer in 
Missouri, and complainant in a suit for an injunction alleged that de- 
fendant's refusal would worU irréparable damage to complainant's busi- 
ness, which could not be estimated in damages, equity jurisdiction was 
not defeated on the theory that complainant nad an adéquate remedy 
at law. 

[Ed. Note.-~For other cases, see Carriers, Cent. Dig. §§ 120, 123-128; 
Dec. Dig. § 45.*] 

4. InDIANS (§ 35*) — "ÎNDIAN COUNTRY" INTRODUCTION OF LiQUORS. 

What is "Indlan country," within Act Jan. 30, 1897, c. 109, 29 Stat. 
506, prohibiting the introduction of liquors among Indians, dépends on 
whether the Indian title under which the land was formerly held has or 
has not been cùmpletely extinguished by subséquent grants. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62; Dec. 
Dig. § 35.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Indian Country.] 

•For other cases see Eatne topio & § numekb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes . 
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6. Carriers (§ 45*) — Tbanspoetation or Liquoes — Butt to Tbanspoet — 
Intkestate Commerce. 

Where complainant, a Wholesale liquor dealer In Missouri, had a légal 
right to sell liquor to a white maie citizen of 0. county, 0kl., for hls Per- 
sonal use, it had an equal right to compel défendant, a public carrier, to 
transport the liquor, and was entitled to restrain défendant from en- 
forcing as to It a rule refusing to receive liquor for transportation into 
sueh county. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 120, 123-128: 
Dec. Dlg. § 45.*] 

In Equity. Suit by the Royal Brewing Company against the Mis- 
souri, Kansas & Texas Railway Company. On application for a tem- 
porary restraining order. Granted. 

I.J. Ringolsky and Harry L,. Jacobs, both of Kansas City, Mo., for 
plaintifï. 

Hadley, Cooper & Neel, of Kansas City, Mo., and W. W. Brovvn 
and James W. Reid, both of Parsons, Kan., for défendant. 

POLLOCK, District Judge. The pétition in this case, duly verified, 
is presented by plaintifï, and a restraining order against défendant is 
prayed. The matter has been submitted on briefs. No counter show- 
ing is made by défendant against the averments in the pétition, duly 
verified. Therefore the same must control on this hearing. The facts 
alleged in the pétition, briefly stated, are as f ollows : 

Plaintifï is a corporate citizen of the state of Missouri ; défendant, 
of this state. Plaintifï is engaged in a wholesale liquor business, a law- 
ful business in the state of Missouri. In the conduct of its said busi- 
ness, plaintifï receives orders for intoxicating liquors by mail, and, 
where lawful and proper, accepts and fîlls the same, by making ship- 
ment of the goods ordered. In the transaction of such business it re- 
ceived an order, accompanied by cash payment, for a cask of béer from 
one Fred Peters, a maie white person, over 21 years of âge, a citizen 
of the state of Oklahoma. The béer so ordered and purchased from 
plaintifï by said Fred Peters was directed to be f orwardêd over defend- 
ant's line of railway from the city of Kansas City, in which plaintifï 
is doing business, to a town in Oklahoma called Nelagoney, at which 
town the line of def endant's railway intersects with that of the Midland 
Valley Railway, and from such point of intersection to the town of 
Avant, Osage county, 0kl., where the consignée, Peters, lives. In pur- 
suance of such order plaintiff accepted and tendered to défendant the 
cask of béer so ordered, properly packed, marked, labeled, and branded 
for shipment, as is by the laws of the United States required. Payment 
for such transportation in advance was tendered by plaintifï to défend- 
ant on July 3, 1913. Theretofore défendant had issued and posted an 
order providing it would not receive for shipment any intoxicating liq- 
uors whatever to be carried for delivery to any point in Osage county, 
Okl., including the town of Avant. Solely on this ground the agents 
and représentatives of the défendant company refused to accept or car- 
ry the shipment tendered by plaintifï to be carried and delivered to the 
consignée, Fred Peters, at Avant, Osage county, Okl. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It îs further averred by plaintiff in the pétition that saîd Fred Peters 
ordered said cask of béer for his own personal use, and not for barter, 
sale, or disposition to any other person, or for use in any other man- 
ner ; that said town of Avant is not located in what is or f ormerly was 
Indian country ; that at the time said order was made and said ship- 
ment tendered défendant railway, and long before that date, the Indian 
title to the townsite, of Avant, Osage county, 0kl., on which the con- 
signée, Fred Peters, lived, to which plaintiff desired the intoxicating 
liquors offered for carriage carried and delivered, had been fuUy and 
completely extinguished ; that this controversy involves an amount con- 
ferring jurisdiction on this court; that the failure and refusai of de- 
fendant to receive shipnients of intoxicating liquors to ail points in 
Osage county, Okl, similarly situated as the town of Avant, results in 
such injury and damage to plaintiff in the conduct of its business as 
cannot be estimated in damages, and is working and will work irrépara- 
ble damage to plaintiff and injury to its legitimate business. Where- 
fore an inj'unction against défendant, restraining it from further re- 
f using to accept and carry the particular shipment in question, and sim- 
i!ar shipments, is prayed in the protection of the legitimate business of 
plaintiff. 

[1 ] As bas been stated, the pétition is duly verified, and, as no coun- 
ter showing by défendant is made, the f acts recited in the pétition, well 
pleaded, must control on this application. 

[2] Défendant insists, by way of argument, application should hâve 
been made by plaintiff to the Interstate Commerce Commission, and 
not to this court. This position, however, is not well taken. Under the 
f acts averred in the pétition, there is no question presented for the con- 
sidération or action by that body. Louis. & Nash. R. R. Co. v. Cook 
Brewing Co., 223 U. S. 70, 32 Sup. Ct. 189, 56 L. Ed. 355; Danciger 
v. Wells-Fargo Co. (C. C.) 154 Fed. 379. 

[3] Again, défendant insists no ground for resort to a court of eq- 
uity is shown to exist by the pétition in this case and the plaintiff bas 
an adéquate remedy at law. The bill pleads in apt terms the gênerai 
order posted by défendant under which it refuses to receive any ship- 
ments of intoxicating liquor designed for or to be carried and delivered 
by défendant to points in Osage county, Okl., is, and will work irrépar- 
able damage to the business of plaintiff, and that the same cannot be 
estimated in damages. From ail of which, uncontradicted, I am of the 
opinion a court of equity has jurisdiction. Louis. & Nash. R. R. Co. 
V. Cook Brewing Co., supra. 

[4] Did défendant hâve the right to make and enforce such gênerai 
order. It is a common carrier for hire, and must carry ail goods ten- 
dered for carriage properly packed, marked, and branded, in accordance 
with the requirements of the law, unless it may excuse itself on some 
ground of positive law. In this regard it is thought by défendant it 
could lawfuUy refuse the shipment in question under the order made 
by it for delivery at the point to which the same was consigned. What 
is now Osage county, Okl., formed no part of the Indian country, and 
was not included within the provisions of section 8 of the Act of March 
1, 1895 (28 Stat. 697, c. 145), commonly known and called the "Intro- 
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ducing Act," held by the court in Ex parte Webb, 225 U. S. 663, 32 
Sup. Ct. 769, 56 L. Ed. 1248, to remain in force. 

The only other ground, on which it is conceived the refusai of de- 
fendant to carry the shipment in question or any like shipment for de- 
livery in Osage county, Okl, is found in the act relating to the intro- 
duction of liquors among the Indians ; that is, the act of January 30, 
1897 (29 Stat. 506). However, under this act the détermination of what 
is and what is not Indian country, as that term is employed in the act, dé- 
pends upon the fact as to whether the Indian title under which the land 
was formerly held has or has not been completely extinguished by subsé- 
quent grants. This is settled by a long line of décisions. Bâtes v. 
Clark, 95 U. S. 204, 24 L. Ed. 471 ; Ex parte Crow Dog, 109 U. S. 
556, 3 Sup. Ct. 396, 27 L. Ed. 1030; Dick v. United States, 208 U. S. 
340, 28 Sup. Ct. 399, 52 L. Ed. 520 ; Clairmont v. United States. 225 
U. S. 551, 32 Sup. Ct. 787, 56 L. Ed. 1201 ; Evans v. Victor, 204 Fed. 
361, 122 C. C. A. 531 ; United States v. Myers, 206 Fed. 387, 124 C. 
C. A. 269; Schaap v. United States, 210 Fed. 853, 127 C. C. A. 415 
(Circuit Court of Appeals, 8th Circuit, recently decided). 

[5] As it is conceded by défendant the béer in question consigned 
to Fred Peters, a fuU-blooded white maie citizen of Oklahoma, over 
21 years of âge, was to be by him employed for his own use, no ques- 
tion of the protection the government affords its wards, the Indians, 
can arise ; and as the shipment tendered défendant by plaintiflf for car- 
riage was properly marked, branded, and packed, as by law required, 
to entitle it to carriage, no objection was or can be urged on this ground. 
As is shown by the undisputed évidence and averments in the pétition, 
long beîore this controversy arose the Indian title had been extinguished 
as to that tract of land on which the town of Avant, Osage county, 
Okl., where the intoxicating liquors were to be delivered, is situate. 

It follows, in so far as shown on this hearing, plaintiff had the légal 
right to sell the béer in question to Fred Peters for his own personal 
use (Vance v. W. A. Vandercook Ce, 170 U. S. 438, 18 Sup. Ct. 674, 
42 L. Ed. 1100), and had the further right to hâve the same transported 
by défendant on its line of railway for the purpose of delivery to the 
purchaser at the town of Avant, Osage county, Okl., notwithstanding 
the gênerai order by it made refusing such shipments. 

It follows the restraining order applied for must issue, on the giv- 
ing by plaintiff of a bond conditioned as by law provided in the pénal 
sum of $2,000. 

It is so ordered. 
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THE PEJEPSCOT. 
(District Court, 0. Maine. October 6, 1914.) 
. No. 144. 

1. TowAGE (5 11») — Dtjtt of Oake — Injtjet to Tow. 

While a towing tug is net an Insurer, lier master Is bonnd to the ex- 
ercise of reasonable care and sklU, commensurate wltli the difficulty of 
the undertaklng, and failure thereln is a fault which créâtes liability on 
the part of the tug for any resulting injury. 

[Ed. Note. — For other cases, see Towage, Cent Dlg. §§ 11-23 ; Dec. Dlg. 
I 11.*] 

2. ToWAGE (§ 11*) — INJUBT TO TOW — LlABILITY OF TUG. 

Injury to a steamship while being berthed by a tug, by striklng her 
anchor, which protnided sllghtly from the hawse hole, but was in plain 
View, against the wharf, héld due solely to the fault of the tug, whose 
captain in charge of the movements failed to exercise due care. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dlg. 
i 11.*] 

In Admiralty. Suit by Furness, Withy & Co., Limited, as owner of 
the steamship Daltonhall, against the steam tug Pejepscot and the Cen- 
tral Towboat Company. Decree for libelant. 

William H. Gulliver, of Portland, Me., for libelant. 

Benjamin Thompson, of Portland, Me., for claimant and respondent 

HALfE, District Judge. This libel of the owners of the steamship 
Daltonhall seeks to recover for injuries sustained by the steamship on 
February 19, 1910, while being docked by the steam tug Pejepscot at 
berth No. 3 of the Maine Central Railroad Company, in Portland Har- 
bor. The steamship is 337 feet long, 45 feet beam. She arrived in 
Portland Harbor on February 19, 1910, with a cargo of 4,440 tons of 
China clay to be discharged at berth No. 3 of the Maine Central Rail- 
road Company. She was drawing about 22 feet, and was in command 
of Captain Charles Anderson. The Maine Central Railroad Company's 
berth in question is located above two bridges. The channel at the 
berth is about 50 feet wide, and about 300 feet long. In order to reach 
the berth, it is necessary to pass through the draws of the Portland 
bridge, and of, the first Boston & Maine railroad bridge. Af ter passing 
the draw of the railroad bridge, in order for a ship to enter the dredged 
channel alongside of the berth, she must be winded from a west course 
to an east northeast course. The tug is 102 feet long, 24 feet beam, 12 
feet draf t, of the burden of 79 tons, built expressly for towing. At the 
time of the injury the tug was under charter to the respondent, the Cen- 
tral Wharf Towboat Company, and was in command of Captain Swett, 
her regular master. As the work was of a character that Captain Swett 
was not f amiliar with, Captain Charles W. L. McDufïie, master of the 
steam tug Cumberland, was sent with Captain Swett to take charge of 
the docking of the Daltonhall. Captain McDuffie is a man of large ex- 
périence, and had docked many vessels at this wharf. The libel allèges 
that he attempted to bring the Daltonhall alongside of the wharf, and, 

•For other cases see same topic & § numeee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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in doing so, failed to use due care ; that he negligently and carelessly 
caused the bow of the steamship to strike the wharf, so that the anchor 
on the port sida of the steamship came in contact with the cap log of 
the wharf, and was forced back into the hawse pipe with such vio- 
lence that the shank of the anchor was forced against the upper side 
of the hawse pipe, and caused it to crack and break ; that such break- 
ing and resulting damage were caused wholly by poor seamanship, lack 
of judgment, and due care on the part of the tug. 

The défense is that the circumstances show no négligence on the 
part of the respondent ; that the steam tug was of sufficient power and 
well adapted to the towage service, in charge of a master of large ex- 
périence, of a pilot of exceptional qualifications, who had full charge 
of her docking, and had docked her many times before at the same 
place, and at the time in question exercised a high degree of care in the 
management of the tow ; that the vessel encountered nothing but ordi- 
nary risks attending navigation of this kind; it is not clearly shown 
where the touching of the crown of the anchor occurred; no one 
thought at the time there was any injury ; there was no lack of due care ; 
there was no striking of the cap log with any force, any want of proper 
seamanship, or lack of judgment on the part of the tug; the injury, if 
any, was due to the négligence of the chief officer of the steamship in 
allowing the port anchor to protrude from the hawse pipe, in consé- 
quence of the chain having f ouled the shank ; of the f ailure to report 
the condition to Captain McDuffie of the tug while the ship was pro- 
ceeding up the harbor, and as she was approaching the wharf ; and, 
further, the ship's motion ahead at the time of the injury was by the 
use of( her own bow line, in charge of her own chief officer; and the 
chief cause of the injury was the fact that the protruding of the an- 
chor from the hawse pipe brought it into an unsafe and unseaworthy 
position for making a port landing. It is urged also that, before being 
towed to her berth, the Daltonhall should hâve had her anchor caref ully 
stowed. 

The towage service was performed on a cold morning in winter. In 
getting up the anchor of the Daltonhall, it appears there was a turn in 
the chain over the windlass, and the stock of the anchor was not brought 
snug up into the hawse pipe, but protruded a f oot or two. It was, how- 
ever, where it could hâve been seen by any one; whether or not it 
was actually seen by Captain McDuffie, is not made entirely clear. It 
appears he was on the bridge, however, during a portion of the time, 
at least, when the crew were getting up the anchor. In making the turn 
and bringing the steamer up to the wharf, the testimony convinces me 
that the ship was headed on to the wharf at an angle of from 35 to 
45 degrees. From the whole record, I can hâve no doubt that, while 
proceeding at such angle, the crown of the port anchor struck the cap 
log of the wharf with such violence as either to force the shank of the 
anchor up into the hawse pipe and break it, or to make such a leverage 
against the inboard end of the pipe as to resuit in breaking it. The 
"cracking against the wharf" was heard in the forecastle. There is 
other testimony clearly showing that the injury occurred at this time. 
The fact that the wharf had been touched was reported to Captain Me- 
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Duffie, who appeared surprised, but expressed his belief that no harm 
had been donc. He testifies that there was no necessity for touching- 
the wharf, and that he did not intend to touch it. I cannot agrée with 
the contention of the claimant that the time of the injury is not clearly 
shown. From the whole record, I think the injury must hâve happened 
as I hâve briefly pointed out. The testimony of the captain and first 
officer, and others in behalf of the ship, is convincing on this point ; 
and I cannot disregard the testimony of Burns, the stevedore, although 
he became confused dtaing his examination. His story is clear that, 
as he saw the vessel approaching, he feared her weight would break 
into the wharf, and he moved back some f eet from his first position ; 
that the anchor did touch the cap sill ; and that some shock to the ves- 
sel resulted. 

[1, 2] The law of the case is not in dispute. The tug is not an in- 
surer ; she is liable for only ordinary care under ail the circumstances 
of the case. Her master is bound, however, to exercise reasonable care 
and skill in the performance of his duty; and failure therein is a fault 
creating liability for resulting injury to the tow. He must use the ordi- 
nary prudence and judgment called for by the circumstances of the 
case. If the d^uty undertaken by him is difficult, he must use com- 
mensurate care and skill. The Margaret, 94 U. S. 494, 496, 24 L. Ed. 
146; The L. P. Dayton, 120 U. S. 337, 351, 7 Sup. Ct. 568, 30 L. Ed. 
669. Négligence is a question depending upon the circumstances of 
each case, and can rarely be absolutely defined as a matter of law. The 
case at bar présents some unusual features. From a careful study of 
the testimony, I am of the opinion that the master of the tug did not 
use the care which he should hâve used in the difficult service under- 
taken. He was a man of large expérience; he had shown ability in 
the towage service, and for that reason was intrusted with this duty, 
for which his corporation was paid a commensurate sum. In a former 
case I had occasion to commend Captain McDuffie for his qualities as 
a seaman, and for his f rankness and clearness of statement. I am the 
more reluctant to attribute fault to him in this case ; but it of ten hap- 
pens that the most skill fui man is not always free from error. I can- 
not escape the conclusion that Captain McDuffie did not exercise the 
care he should hâve exercised under ail the circumstances of the case, 
and that the injury came from such want of due care. 

While it is prudent for a vessel to hâve her anchors caref ully stowed, 
I cannot find that under ail the circumstances in this case it was a fault 
for the Daltonhall, while she was in port, to hâve the anchor in the posi- 
tion in which it was at the time of the injury, protruding only slightly 
from the hawse pipe, and in plain view. I am of the opinion that the 
tug must be held solely at fault. 

A decree in pursuance of this opinion may be presented. 

Fritz H. Jordan is appointed assessor. 
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MASTORAS V. CHICAGO, M. & ST. P. RT. CO. 

(District Court, W. D. Wasliington, N. D. September 2, 1914.) 

No. 2761. 

Damages (§ 120*) — ^^Beeach of Contract — Eléments or Damage — Injtjrt to 
Réputation ob Business. 

In an action for defendant's breach of contract employing plaintiff to 
procure for It foreign laborers from among his own countrymen, plaintilï 
was entitled to recover ail damages proxlmately resultlng from his dis- 
charge, consisting of expenditures necessarily made by him and loss of 
compensation ; but he could not recover for alleged injury to his réputa- 
tion and business as an employment agent. 

[Eid. Note. — For other cases, see Damages, Cent Dig. §§ 291-305 ; Dec. 
Dig. I 120.*] 

At Law. Action by Jerry M. Mastoras against the Chicago, Mil- 
waukee & St. Paul Railway Company. On motion to strike certain 
parts of the amended complaint. Granted. 

H. A. P. Myers and Walter L. Johnstone, both of Seattle, Wash., 
for plaintifif. 
George W. Korte, of Seattle, Wash., for défendant. 

NETERER, District Judge. The plaintiff, in his amended com- 
plaint, after alleging jurisdictional facts, states in substance that he 
is a native of Greece, and has been a résident of the United States for 
a period of ten years, and enjoys extensive acquaintance with "hun- 
dreds of citizens from his native country," and for several years has 
been in the employment business, procuring employment for laborers 
from his own countrymen, that he has been able to control large num- 
bers of laborers of foreign birth, that for two or three years prior to 
the month of February, 1914, he had been employed by the défendant 
Company as their labor agent ; and then allèges, in paragraph 5 of the 
first cause of action, that he was employed to go to Chicago to pro- 
cure several hundred men, that he secured the men as per instructions, 
and that, after securing the men and assembling them in Chicago, the 
défendant repudiated its agreement and refused to take the men so 
assembled, and — 

"that, by reason of defendant's refusai to take the men, said plaintiff was 
compelled to flee from the clty of Chicago for fear of receiving great bodily 
in.iury at the hands of the large number of men whom plaintlfC had so em- 
ployed, greatly humiliating plaintiff, and working great and irréparable dam- 
age to his réputation, standing, and employment business among his fellow 
countrymen as an employer of laborers." 

And he further allèges, in paragraph 6, that he was compelled to 
and did expend the sum of $300 in the expenses incurred in making 
the trip to Chicago — 

"aud défendant, by reason of defendant's unlawful and wrongful répudiation 
of said agreement with plaintiff, has Injured plaintiff's réputation and influ- 
ence with plaintiff's countrymen and acquaintances in and around Chicago, 
and has injured plaintiff's business standing, ail to plaintiff's damage in the 
sum of $5,000." 

•For other cases see sam« topic & § numbeh lu Dec. & Am. DIgs. 1907 to date, & Rep'r ladexaa 
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And in hîs second cause of action plaintiff allèges facts with rela- 
tion to employment and répudiation on the part of the défendant, and 
then States, in paragraph 5 : 

"That by reason of defendant's wrongful répudiation and breach of said 
agreement, plaintiff's réputation, standing, and employment business In this 
community hâve been greatly and Irreparably injured to plaintiff's damage iu 
the sum of $5,000." 

And in paragraph 6: 

"That, had the défendant fulflUed Its said agreement with this plaintiff to 
give plaintiff ail its employment work in and around Seattle and ïacoma, 
plaintiff would hâve made a net profit during the year of 1914 of the sum of 
flve thousand dollars ($5,000)." 

Plaintifï further states that he has been damaged in the sum of 
$500 on account of money advanced in the expenses, rentals, license 
f ee, and incidental outlay in procuring his employment office in the city 
of Tacoma, and prays judgment in the sum of $15,800, 

To this complaint the défendant has filed a motion to strike the part 
quoted from paragraphs 5 and 6 of the first cause of action and para- 
graph 5 and a part of paragraph 6 of the second cause of action. 

The question to be determined is whether damages for loss of bvisi- 
ness réputation are recoverable in an action upon breach of contract of 
employment. Plaintiff has cited and relies upon Skagit Railway & 
lyumber Co. v. Cole, 2 Wash. 57, 25 Pac. 1077, and Graham v. McCoy, 
VJ Wash. 63, 48 Pac. 780, 49 Pac. 235. The first case was an action to 
recover damages by reason of failure to comply with the conditions 
of a contract to eut timber, this failure being occasioned on the part of 
the défendants by failure to fumish suppHes necessary in carrying out 
the cutting contract, and the court held that the damages recoverable 
were proximately traceable to the failure on the part of the défendant 
to comply with the conditions of the contract and were such as rea- 
sonably could hâve been anticipated by the parties. In Graham v. Mc- 
Coy the same principles and practically the same issue was involved 
and disposed of by the court. 

Do the allégations sought to be stricken state facts within the rule 
that damages for breach of contract are only such damages as may 
be reasonably supposed to hâve been contemplated as a probable resuit 
from such breach? The damage for a breach of contract is such a 
sum as will compensate the party aggrieved for ail damages proxi- 
mately caused, and no damages which are not clearly ascertainable in 
both nature and origin can be recovered where an employé is discharg- 
ed from his employment in violation of his contract. The rule, I 
think, is fairly stated by Moore on Carriers, volume 5, page 1701 (2d 
Ed.), in which he says : 

"In an action for breach of contract the damages recoverable are only such 
as the parties may be reasonably supposed to hâve contemplated as a proba- 
ble resuit from such breach." 

The damages sought to be recovered by the plaintifï by the alléga- 
tions attempted to be stricken are not damages arising ex contractu. 
The défendant, by canceling the contract, was exercising a légal right, 
and is responsible to the plaintiff only for damages which were suf- 
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fered and which could reasonably hâve been contetnplated by the par- 
ties as the outgrowth of the contract. There is no allégation in the 
complaint that the défendant was guilty of any tortious behavior to- 
wards the plaintifî in word or act and that plaintiflf suflfered damages 
by reason of such conduct. Dugue v. Levy, 114 La. 21, 37 South. 995. 
The Suprême Court of California, in Westwater v. Rector, etc., of 
Grâce Church, 140 Cal. 339, 73 Pac. 1055, where a singer's contract, 
providing that it might be terminated upon six months' notice, was 
terminated without notice, and she brought an action to recover for 
injuries to her réputation, to her health and to her feelings, said: 

"Injury to the plaintiff's health, feelings, or réputation would not be proxl- 
mately caused by her wrongful discbarge, nor would it be likely to resuit in 
the ordinary course of things." 

The same court in Friend & Terry L. Co. v. Miller, 67 Cal. 464, 8 

Pac. 40, quotes Field on Damages, § 10, as f oUows : 

"To trace remote efCects of causes would often be a dfflicult, If not an im- 
possible, taskl It would require an Infinité mlnd. Each cause produces re- 
sults that In turn, alone or by comblnation with other causes, produce other 
effei.'ts, and so ad inflnltum. It is a subject too abstruse and compllcated for 

the human mind." 

And it further quotes section 254, in which he gives the following 
illustration of the doctrine : 

"The défendant had contraeted to deliver a threshing machine to a f armer 
within three weeks, knowing it was needed to thresh wheat in the fleld, but 
did not deliver it at the tlme agreed, and after reasonable efCorts to seeure 
the crop the plaintiff's wheat was injured by the necessary delay In savlng it, 
and in conséquence of a raln, and he sustained a further damage from the 
fall in the market prlce, which occurred before it could be kiln-drled and got 
ready for sale. He was held entitled to recover the loss by the injury to the 
wheat. but not to the change in the market, as the former loss mlght well 
hâve been in the contemplation of the parties, but not the latter." 

The plaintiflf in this case may recover ail damages proximately re- 
sulting from his discharge, which he sustained, which would be the ex- 
penditures necessarily made by him, and loss of compensation, but not 
for injury to his réputation or business. 

The motion to strike should be granted. 



CARET V. WIMPEB. 

(District Court, N. D. Georgia, N. W. D. July 18, 1914.) 

No. 13. 

HUSBAND AND WlFE (| 129*) SEPAKATE PeOPEETY OF WlPB — EJSTOPPEI. TO 

Claim. 

Property owned by a wife was exchanged in part payment for a farm, 
the remainder of the price being unpaid. A bond for a deed was exe- 
cuted in the name of the husband, who afterward, while they were living 
together on the farm, transferred it to his wife, and later became a bank- 
rupt. Held, that the v?ife was not estopped to claim the land, as against 
the bankrupt's creditors, because the bond for a deed was for a tlme in 

•For otber cases sec same topic & { numbkr In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Ms name, or because of any représentations made by hlm wlth respect 
to the ownei'ship of the property, where she nelther said nor did any- 
thing to induce a belief that he owned it. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. §§ 283, 
468-470; Dec. Dig. § 129.*] 

In Equity. Suit by C. Irving Carey, trustée in bankruptcy of G. 
W. Wimpee, against Mrs. S. Frances Wimpee. Decree for défendant. 

Lipscomb & Willingham and Nathan Harris, ail of Rome, Ga., for 
plaintiff. 

Max Meyerhardt, Sharp & Sharp, and J. M. Hunt, ail of Rome, 
Ga., for défendant 

NEWMAN, District Judge. This suit is brought by Carey, trustée 
in bankruptcy, against Mrs. Wimpee and others, to cancel the transf er 
of a bond for title by Mrs. Wimpee's husband to her. The issues in 
the case are: First, whether Mrs. Wimpee owned an equity in certain 
real estate in East Rome, which was used in part payment for the 
farm, tlie property in question hère; and, second, if she did, whether, 
after having allowed a bond for title to be taken in the name of her 
husband, G. W. Wimpee, she acted in sucli way as to cause certain 
creditors of Wimpee to believe that the farm land belonged to him. 
The trustée says that she allowed the bond for title which was taken 
for the farm land to be taken in his name, and allowed him to rep- 
resent to creditors that it was his, and thereby to give him crédit on 
the strength of his ownership of the property. 

Ail this is denied by the défendant, Mrs. Wimpee, who says that 
the property in East Rome belonged to her, and was taken, at $2,500, 
on the trade for the farm, for which it was agreed $8,500 was to be 
paid. She says, also, that she did nothing to induce any creditors to 
give crédit to Wimpee on the strength of his ownership of the prop- 
erty, that she never told anybody that he owned it, or did anything to 
cause them» to believe that he owned it. 

There is considérable évidence in the case, taken before a master 
to whom the case was referred, but who never made a report thereon. 
I hâve read this évidence over carefuUy, and I think there can be no 
doubt of the question of fact that the property in East Rome belonged 
to Mrs. Wimpee. Her évidence, and that of her husband, and of 
other witnesses in this case, shows that, I think, very clearly. While 
the husband may hâve added some little amounts to the purchase 
money of this property, the great bulk of it was evidently, by the évi- 
dence hère, made by Mrs. Wimpee by selling milk, taking boarders, 
and in other ways. I do not think that that can be seriously ques- 
tioned. So, taking this an an established fact, it appears that her 
property to the extent of $2,500 went into the purchase of the farm. 

The husband and wife took possession of this farm and lived on 
it until the time the testimony in this case was taken. There is some 
slight controversy in the évidence as to who was in possession, but 
the fact is that they lived there together. It also seems to be true f rom 
the évidence that Mrs. Wimpee rented the most of the farm land 

•For othea- cassa see same topic & § nuubbb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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to her husband, and he tried to make something on the land in 1911, 
but made almost a complète f ailure of the crops. 

On November 8, 1911, the bond for title to this land was trans- 
ferred by G. W. Wimpee to Mrs. G. W. Wimpee, and it is claimed 
by Mrs. Wimpee that this was simply a correction of the bond for 
title from Brown, which should hâve been made to her, instead of 
to G. W. Wimpee, at the time it was executed, and the transfer to her 
by Wimpee was made in view of the fact that her money had paid 
ail that had been paid on the property, and this was the first oppor- 
tunity they had had to make the bond speak the truth in giving her 
her rights in the premises. 

The case is a troublesome one, because there are several sides to 
it. I may state now, however, one thing, and that is that I do not be- 
lieve the claim of Mrs. C. E. Barfield can be determined or passed 
upon in this case. It seems to me to be a separate matter, and not to 
enter into the controversy between the trustée in bankruptcy and Mrs. 
Wimpee, which is really the controversy before the court. 

The main question really is whether or not the placing of the bond 
for title in the name of G. W. Wimpee, the husband, and what oc- 
curred afterwards, as disclosed by the évidence, was sufïicient to charge 
the equity in the property with the debts due by Wimpee and scheduled 
by him in his schedule in bankruptcy. This question seems to me to 
be controUed absolutely by a case decided by this court some years 
ago. Garner v. Findiey (D. C.) 110 Fed. 123. The headnote in that 
case will show what was there decided, and it is as foUows: 

"A wife furnished one half the money from her separate estate for the pur- 
chase of a farm, under an agreement between her and her husband, who 
furnished the other half, that they should be equal owners. The légal title 
remained In a third person as security for unpald purchase money, but a bond 
for a deed had been executed to a prier purchaser, which was assigned to 
the husband, who promised, on his wife's objecting when she leamed such 
fact, that the deed should be made to both. Whlle the title stood In such 
condition the husband became a bankrupt. Held, that the wife was not es- 
topped to claim and reeover her interest in the land as against the gênerai 
creditors of her husband by the condition of the title or by any représenta- 
tions by him as to his sole ownership, made without her consent or knowl- 
edge, whether the question be determined by the décisions of the Suprême 
Court of Georgia or of the Suprême Court of the United States." 

I think the discussion of the question involved in that case is suffi- 
cient by référence to it, without going over it again at this time. It 
was held in that case that the record showed no act whatever on the 
part of Mrs. Garner to induce persons to give crédit to her husband 
as the sole owner of the land, and if she was estopped at ail it was 
because of her allowing the title to remain in her husband. The déci- 
sion of the Suprême Court of Georgia in Bell v. Stewart, 98 Ga. 669, 
27 S. E. 153, was cited in support of the contention for Mrs. Garner 
in that matter, and also Garner v. Bank, 151 U. S. 420, 14 Sup. Ct. 
390, 37 L. Ed. 218, to the same efifect. 

The cases are very much aUke in their facts, and, unless some rea- 
son is apparent for changing the court's view of the matter, the case 
of Bell V. Stewart should control hère. I do not see that there is 
anything incorrect as to the finding upon the law in that case, and 
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see no reason why it is not as applicable now as ît was then. In my 
opinion the equities of this matter are strongly with Mrs. Wimpee, and 
she is consequenlly entitled to a decree. 

But this may be added, that so far as the creditors who sold prop- 
erty to Wimjpee on his représentations that he was the owner of the 
farm are concerned, assuming the same to hâve been untrue, and 
known to him to be untrue, as appears to be claimed hère, they will be 
fully protected by paragraph 2 of section 17 of the Bankruptcy Act 
of 1898 (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, 
p. 3428]), which provides that a discharge in bankruptcy shall not 
release the bankrupt from Kabilities for obtaining property by false 
prêteuses or false représentations. If he bought goods from the 
varions merchants who are referred to hère by making false représen- 
tations within the meaning of the law, his discharge in bankruptcy 
will not hurt such creditors, and they will hâve the same rights against 
him as they had before. 



ASHLAMJ ELECTRIC POWER & LIGHT CO. v. CITY OF ASHLAND et al. 

(District Court, D. Oregon. October 5, 1914.) 

No. 6137. 

1. CoNSTiTUTiONAL Law (§ 278*) — COURTS (§ 282*) — Due Pbocebs of Law — 

JUKTSDICTION OF FeDEEAL COURTS FEDERAL QUESTION. 

An attempt by a city to summarily oust an electrlc company, whlch 
has acqulred, by irrévocable grant or contract, the rlght to maintaln 
its pôles and wlres in tlie streets, is an attempt to deprive it of Its prop- 
erty wlthout due process of law, in violation of Const. U. S. Amend. 14, 
and a fédéral court bas jurisdiction of a suit to enjoin such action. 

[Ed. Note.— For other cases, see Constltutlonal I^aw, Cent Dlg. g§ 763, 
765, 767-770, 772-777, 779-806, 808-810, 816-824, 907-924, 942 ; Dec. Dlg. 
§ 278;» Courts, Cent. Dig. §§ 820-824; Dec. Dlg. § 282.*] 

2. Blectbicitt (§ 4*) — Electric Companies — Fbanohise — ^Dtjration. 

Under the doctrine of the fédéral courts, a grant by ordinance to an 
electrlc company of the right to occupy the streets of n city wlth its pôles 
aud wires for the conduct of its business is a grant of a property right 
in perpetulty, unless llmited in duration by the grant Itself, or as a con- 
séquence of some limitation imposed by the gênerai law of the state, or 
by the corporate povvers of the city making the grant 

[Ed. Note.— For other cases, see Electricity, Cent Dlg. § 1; Dec Dig. 
§4.*] 

3. Municipal Corporations (| 76*) — Contracts — Législative Ratification. 

A state Législature may ratify any act of a municlpallty whlch it 
mlght hâve originally authorized. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. Si 
181, 687; Dec. Dig. § 76.*] 

In Equity. Suit by the Ashland Electric Power & Light Company 
against the City of Ashland and O. H. Johnson, Mayor, C. H. Gillette, 
Recorder, and C. L. Cunningham, T. L. Ashcraft, L. L. Werth, W. H. 
Goudy, A. M. Beaver, and E. C. Sherman, Councilmen, of said city. 
On motion to dismiss bill. Motion denied. 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On January 29, 1889, the common councll of the city of Ashland by ordl- 
nance granted the Ashland Electric Power & Llght Company, under the name 
of the Ashland Electric light & Power Company, "the right of way, but not 
exclusive, over, upon, and across the streets, alleys, and public grounds of 
the city of Ashland, • • • for the purpose of establishing, maintaining, 
and operating throughout the city a System of electric Ught, and for the pur- 
pose of transmitting power within the limits of the city and adjacent coun- 
try, in accordance wlth the object and purposes expressed in the articles of 
incorporation of sald company." Section 2 of the ordinance provides for lo- 
cating the pôles and stringing the wlres under the supervision of the mayor 
and councll. 

At the time of the adoption of thls ordinance the city councll was author- 
Ized and empowered by subsection 5, § 31, of the charter of the city of Ash- 
land, "to provide for llghtlng the streets and fumishlng the city wlth gas 
or other llght, and for the érection or construction of such works as may be 
necessary or convenient therefor," the franchise for such purpose to be "used 
and exerclsed under such rules, régulations and restrictions as the councll 
shall from time to tlme prescribe." And by subsection 27 the councll was 
further authorlzed and empowered "to regulate the use of streets and side- 
walks for the use of signs, slgnposts, awnings, awnlng posts, telegraph and 
téléphone posts, and ail other purposes." City Charter 1885. 

By an act of the législative assembly, approved February 19, 1903, con- 
ferring the right of eniinent domain upon téléphone, telegraph, and electric 
Unes in Oregon, and amendlng section 4750 of the Annotated Codes and Sta1> 
utes of Oregon, It was provlded, among other thlngs, that "any agreement or 
grant heretofore made by a county court, or by any municipal corporation, 
of the right to bulld or maintaln any Unes of pôles and wlres for the purposes 
aforesaid in any county or In any incorporated dty or town, within whlch 
such Une of pôles and wlres Is already located is hereby conflrmed, and 
such Une of pôles and wlres may be malntalned and operated so long as they 
are kept in repair and do not interfère wlth the convenient use of the hlgh- 
way for travel." Sess. Laws 1903, p. 112. 

ïhe Ashland Electric Power & tight Company, an Oregon corporation, 
accepted the grant, and In pursuance thereof, at heavy cost and expense, 
erected and establlshed In the city of Ashland, and throughout the streets 
thereof, an electric Ught System, and has since operated the same. On July 
25, 1911, the city councll adopted an ordinance repeaUng in toto Ordinance 
No. 62, and requlring the llght company to remove its System from the streets 
and highways of the city, and has since adopted resolutions wlth the pur- 
pose of requlring the removal of sald System, and prohlblting the llght com- 
pany from exercising its sald franchise in any way. 

In résistance of the acts of the city, the light company has Instituted a 
suit to restrain the city from interferlng wlth its rlghts and privilèges ac- 
qulred under Ordinance No. 62, alleging that the dty is seeklng to deprive 
plamtiff of Its property without due prccess of law. The sufficiency of the 
bill of complaint is tested by a motion to dlsmiss under the new equlty rules. 

Wm. D. Fenton, of Portland, Or., and A. C. Hough, of Grants 
Pass, Or., for plaintifï. 

W. J. Moore, of Ashland, Or., and A. E. Reames, of Medford, Or., 
for défendants. 



WOLVERTON, District Judge (after stating the facts as above). 
[1 ] If the plaintiff has acquired the right and privilège of constructing 
and maintaining an electric ligbting System within the city by irrévo- 
cable grant or contract, any attempt on the part of the city to sum- 
marily oust the plaintifï would be tantamount to depriving it of its 
property without due process of law, contrary to section 1, art. 14, of 
the fédéral Constitution^, and hence a fédéral question would be in- 



160 217 FEDERAL, REPORTER 

volved. Boise Water Co. v. Boise City, 230 U. S. 84, 33 Sup. Ct. 997, 
57 L. Ed. 1400. 

[2] The chief controversy is whether it was compétent for the city 
council of the city of Ashland to confer a perpétuai right or authority 
upon the plaintiff to construct and maintain an electric lighting system 
within the city. It has been definitely settled by authority of the Su- 
prême Court that a — 

"grant by ordlnance to an incorporated téléphone company, Its successors 
and asslgns, of the rlght to occiipy the stxeets and alleys of a city with its 
pôles and wlres for the necessary conduct of a public téléphone business, is 
a grant of a property right in perpetulty, unless llmlted in duration by the 
grant itself or as a conséquence of some limitation Imposed by the gênerai 
law of the state, or by the corporate powers of the city making the grant." 
Owensboro v. Cumberland Téléphone Ce, 230 U. S, 58, 65, 33 Sup. Ct 988, 990 
(57 L. Eîd. 1389) ; Boise Water Co. v. Boisé City, 230 U. S. 84, 33 Sup. Ct. 997, 
57 L. Bd. 1400 ; Détroit v. Détroit Citizens' Street Ry. Co., 184 U. S. 368, 22 
Sup. et. 410, 46 L. Ed. 592 ; Ix>ulsvllle v. Cumberland Téléphone Co., 224 D. 
S. 649, 32 Sup. Ct 741, 56 L. Ed. 1151. 

The grant is one to exercise the right generally, without any limi- 
tation as to the time of its running. There is no limitation set upon 
such a grant by gênerai law, so far as I hâve been advised ; nor is 
there to be found in the corporate powers of the city existing at the 
time of the grant any such restriction. So it would seem, in view of 
thèse authorities, that the grant was one in perpetuity. 

It is insisted that to enable a municipality in Oregon to confer such 
a privilège its authority must be deduced from the Constitution or 
statutes of the state, and specially conferred, and that the state Su- 
prême Court has so held. The essential différence between that doc- 
trine and the doctrine of the fédéral Suprême Court is that by the for- 
mer it is deemed that explicit législative authority is essential to the 
conferring of a perpétuai license, while by the latter a gênerai au- 
thorization to grant a right or privilège of the kind is considered to 
carry with it the power to confer a perpétuai license, such license par- 
taking of the nature of a contract with the city, and a grant by the 
city without limitation as to time must be deemed perpétuai in its opér- 
ation. See Owensboro v. Cumberland Téléphone Co., supra. 

[3] The case cited which is thought to be controlling is City of 
Joseph V. Joseph Waterworks Co., 57 Or. 586, 111 Pac. 864, 112 Pac. 
1083. But the question was not involved in that case, and hence could 
not hâve been decided, so as to render it an authoritative précèdent. 
The right and privilège granted by the Joseph ordinance was for a 
term of 15 years. This was so ascertained by the court. So there 
could hâve been no perpétuai grant for the court to pass upon re- 
specting its validity. But were that case to be deemed authoritative of 
the doctrine announced, the législative confirmation in the présent case 
by the act amendatory of section 4750, Bellinger and Cotton's Ann. 
Codes, is ample to ratify the power and authority exercised in confer- 
ring a perpétuai franchise upon the plaintifï corporation. The Légis- 
lature was compétent to ratify any act which it might hâve originally 
authorized. 26 Am. & Eng. Enc. of Law (2d Ed.) 698. 

The motion to dismiss will be denied. 
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THE PLANTER. 
(District Court, W. D. Washington, N. D. September 4, 1914) 

No. 3344. 
Salvagk (§ 34*) — ^Natuee of Service — Towing into Pobt Watek-Logged 

LtIMBEB VESSEL. 

A barkenUne loaded wlth lumber, bound southward for San Francisco, 
when 160 miles southwest of Cape Plattery, eneountered a storm whlch 
caused her to leak, and she began to flll. Unable to make headway, the 
captain tumed baek for Puget Sound. Flve days after the storm com- 
menced, and after jettisoning 100,000 feet of lumber, he arrlved 7 miles 
off the Straits, where he beat about for another day unable to enter, be- 
cause of the wind. On the second day, in response to his signal, libelant's. 
tug came and towed the vessel into Port Townsend. She was then fulï 
of water. Held, that the vessel was in danger, and the service rendered by 
the tug v?as one of "salvage," although not of hlgh order, and that she 
was entitled to an award of $800, exclusive of her crew; the value of 
the saved vessel, wlth cargo, belng $23,000. 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. §§ 80-83; Dec. 
Dig. § 34.» 

For other définitions, see Words and Phrases, First and Second Séries, 
Salvage.] 

In Admiralty. Suit by the Admiralty Tugboat Company, owner of 
the tug Wyadda, against the barkentine Planter, John Kentfield, claim- 
ant, in which Charles H. Finkel, Frank Fendall, Fritz jof Kittleson and 
John Knutzen became interveners. Decree for libelants and inter- 
veners. 

Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for li- 
belant. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for clainiants. 
Tucker & Hyland, of Seattle, Wash., for interveners. 

NETERER, District Judge. On October 6, 1906, libel was filed by 
the Admiralty Tugboat Company, a corporation, owner of the steam 
tug Wyadda for a salvage claim, and monition and attachment were 
issued, and the American barkentine Planter taken into custody by the 
United States marshal. In November f ollowing intervening libels were 
filed by members of the crew of the tug Wyadda, asking for salvage 
service rendered by them to the Planter. Answer was filed, denying 
a salvage liability, and the cause was ref erred to the United States com- 
missioner to take the testimony, and the issue is now presented upon 
the évidence reported. 

From the testimony reported, it appears that on September 27, 1906, 
the Planter, with a fuU cargo of lumber — approximately 600,000 feet, 
including a deck load of approximately 300,000 feet, sailed from Port 
Gamble for San Francisco. On October Ist, when she was about 100 
miles to the westward from the entrance to the Columbia river, she en- 
eountered a heavy southeast storm, which eontinued throughout the 
day, and about 2 o'clock on the morning of the 2d shif ted to the south- 
west. A heavy gale eontinued to blow until about 10 o'clock on the 

'For other cases see same topio & î numbee in Dec. à Am. Dijs. 1907 to date, & Rep'r Indexes 
217 F.— 11 
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evening of the 2d. During the shifting of the wind a heavy cross-sea 
was encountered, and at about 9 o'clock a. m. on the 2d the vessel 
sprang a leak and began to fill with water. About 5 o'clock p. m. there 
was about Zy^ feet of watèr in the hold, notwithstanding the pumps 
were continuously operating. The captain, unable to make any head- 
way toward San Francisco, wore ship and headed for Puget Sound. 
This was about 160 miles to the southwest of Cape Flattery and 100 
miles to the westward of the entrance to the Columbia river. The ves- 
sel then proceeded on her course, and about 10 o'clock a. m., October 
3d, she had about 8 feet of water in her hold and listed to starboard. 
One hundred thousand feet of lumber was jettisoned to bring her back 
to an even keel. The vessel reached Cape Flattery on the morning of 
October 5th. When the vessel arrived off Cape Flattery a southeast 
wind was blowing out of the Straits, and the vessel beat back and f orth 
across the water off of Cape Flattery, out f rom the entrance into the 
Straits, and about 7 miles from shore, until the morning of the 6th, 
when the tug Wyadda hove in sight, towing the schooner Talbot out 
to sea. For the purpose of attracting the tug, the captain hoisted two 
cork fenders to the masthead, and the tug Wyadda, after having taken 
the Talbot out to sea, returned to the Planter, when the following con- 
versation took place, as reported by the captain of the Planter : 

"He asked me If I wanted a tow, and I told him, 'Tes ; at the usual rates.' 
He said he was not allowed to tow me In the condition I was in and make a 
bargain. I told him there was nothing to keep me out there but the head 
wind. If I had a fait wind, I would not want him. Then he said that his 
orders were to make no bargain In a case Uke that. Then he said that his 
owners would do the right thlng with me; that they would not rob me. I 
told him again there was nothing but the head wind to keep me out there. 
He refused to tow me and make any bargain, so I told him to take the 
hawser." 

At this time the Planter was completely filled with water. The waves 
broke over her bulwark. The crew had taken their bedding from be- 
low on top of the lumber upon the upper deck. Some of it had been 
hung in the rigging to dry. The crew cooked their meals in a coal oil 
can on top of the deck load. She was on an even keel, her sails were 
in good condition, she answered to her helm, and she had 75 tons of 
ballast in her hold. 

The United States Weather Bureau report shows that the wind at 
Tatoosh Island from 12 o'clock midnight to 9 o'clock a. m., October 
6th, was from the east and had a velocity of from 7 to 20 miles an hour ; 
from 9 to 10 a. m., the wind was southwest, with a velocity of 4 miles 
an hour; from 10 to 11 a, m., south, with a velocity of 16 miles an 
hour; from 11 a. m. to 3 p. m., southwest, with a velocity of 15 to 7 
miles an hour ; and from 3 p. m. to midnight, south, with a velocity of 
10 to 7 miles an hour. A southwest wind prevailing outside of Flat- 
tery would blow a disabled vessel onto the Vancouver shore. While 
the vessel was not disabled in the sensé that any of her paraphernalia 
or appliances were out of commission, her water-clogged condition en- 
veloped her with an élément of danger. 

The crew of the Planter consisted of six men f orward, captain, mate, 
second mate, and cook. The vessel was provisioned for three weeks 
or a month. The value of the tug was '$35,000. The value of the 
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Planter, including the cargo, was $23,400. The usual time required to 
Cow a loaded vessel from the point where the Planter was taken to 
Port Townsend, her destination, is 14 hours ; the time required to tow 
the Planter was 20 hours. 

It is strongly urged by daimants, at the bar, that the only service ren- 
dered was a towage service ; that the vessel was not in a position of 
danger, or where danger could be reasonably apprehended. I am of 
the opinion, however, that from ail of the évidence presented, taking 
into considération the various phases as disclosed by the testimony, and 
approaching the issue from every viewpoint, that there was a sufficient 
élément of danger, actual and apparent, which, under the circum- 
stances, should make the service a salvage service, rather than a tow- 
age service. The vessel was unquestionably assisted in getting safely 
away from apparent péril. It is, however, a salvage service of a low 
order. There was no élément of danger in the services rendered, either 
to the crew or to the tug. Neither was exposed to any risks. The tug 
was not required to deviate from its usual course. It did take, how- 
ever, 6 or 8 hours more to perform the service than would hâve been 
required to return without aie tow. 

I think an award of $800 as salvage to the Tugboat Company, and 
$40 to each of the two members of the crew pressing their claim, to be 
ample. The Robert S. Besnard (D. C.) 144 Fed. 992 ; The Brina P. 
Pendleton (D. C.) 200 Fed. 848 ; The New Camélia, 105 Fed. 607, 44 
C. C. A. 642 ; The Grâce Dollar (D. C.) 103 Fed. 665 ; The Beacons- 
field (D. C.) 67 Fed. 144. Interest to be computed from the date of de- 
crée. 



In re BRITISH AMERICAN CBDAR CO. 
(District Court, W. D. Washington, N. D, September 25, 1914.) 

No. 50. 

1. Cabbiers (§ 197*) — Caeriebs of Goods — Lien fob Freight Charges. 

A railroad company lias a lien on goods carried for the freight charges, 
and may enforce the same by a proceeding in rem in a proper court. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 891-900; Dec. 
Dig. i 197.*] 

2. Carriers (§ 197*) — ^Lien fob Fbeight — Weongfox Removal op Goods bt 

Consignée. 

The action of a railroad company in spottlng a car containing goods 
on a spur track leading to the consignee's plant, for the purpose of be- 
ing unloaded, dld not deprive it of possession of the car, and the un- 
loading of the car without its consent and against its expressed stipula- 
tion did not constitute a delivery of the goods as agatast Its claim for a 
lien for freight. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §| 891-900; Dec. 
Dig. § 197.*] 

3. Carriers (§ 197*) — Lien for Freight — Delivebt of Goods. 

The flnding of a référée that there was not an unconditlonal delivery 
of goods by a railroad company to a bankrupt, such as would deprive the 
carrier of its lien for freight, heM supported by the évidence. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 891-900; Dec 
Dig. § 197.*] 

*For Qiher cases see same tapie & l NnuBiB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of the British American Cedar Company, bankrupt. 
On review of order of référée allowing the Great Northern Railway 
Company a lien on certain machinery for f reight. AfHrmed. 

Griswold & Hudson, of Bellingham, Wash., for trustée. 
Romaine & Abrams, of Bellingham, Wash., for Capital Mach. Co. 
F. V. Brown, F. G. Dorety, and R. j. Hagman, ail of Seattle, Wash., 
for Great Noréiem Ry. Co. 

NETERER, District Judge. In December, 1913, the bankrupt pur- 
chased a car load of machinery which was consigned to it over the Great 
Northern Railway, and arrived in Bellingham April 2, 1914. The car 
was "spotted" on the spur track leading into the manufacturing plant 
of the bankrupt by the Great Northern Railway Company, through the 
Bellingham & Northern Railway Company. The car was unloaded by 
the bankrupt bef ore the f reight charges due for transportation had been 
paid. It is contended by the petitioner, the Great Northern Railway 
Company, that the car was unloaded without delivery to the bankrupt, 
and against the positive agreement and stipulation when the car was 
placed there, and that the car was not to be unloaded until the f reight 
charges were paid. The trustée objects to the claim of the Great 
Northern Railway Company for redelivery of the machinery or the 
payment of the charges as a preferred lien, upon the ground that the 
machinery was delivered and any lien for transportation charges which 
would inure to the railway company was thereby waived. The matter 
was tried before the référée, testimony submitted by the respective par- 
ties, and the référée found that the car had not been delivered to the 
bankrupt, and that it was unloaded without the consent of the railway 
company and against its positive stipulation and agreement. Pétition 
for review has been presented, and the matter is for hearing upon the 
issue thus raised. 

[ 1 ] That the railway company has a right to retain the goods until 
the freight charges hâve been paid, and theref ore a lien upon the goods 
for the araount, and may enf orce its lien by a proceeding in rem in a 
proper court, cannot be questioned. Bulkley v. Naumkeag Steam Cot- 
ton Co., 24 How. 386, 16 L. Ed. 599; Sears v. Wills, 1 Black, 108, 17 
L. Ed. 35. 

[2] The action of the railway company in "spotting" the car upon 
the spur track leading to bankrupt's plant for the purpose of allowing 
it to unload the car did not deprive the railway company of the pos- 
session of the car, and the unloading of the car without the consent of 
the railway company and against its expressed stipulation would still 
permit the railway company to repossess itself of the car, or the ma- 
chinery if unloaded, for the purpose of enforcing its lien. Darlington 
et al. V. Mo. Pac. Ry. Co., 99 Mo. App. 1, 72 S. W. 122. 

The lien of the carrier is not affected where delivery is secured by 
fraud (S American & English Enc. of Law, page 412), nor is the lien 
lost where the property is taken f rom the carrier's possession without 
his consent (25 Cyc. 675). The lien of the carrier is lost by uncondi- 
tional delivery or voluntary surrender of the goods, but there may be 
a conditional delivery, reserving the lien (4 Èlliott on Railroads [2d 
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Ed.] § 1572), or if the delivery is procured upon the promise of the 
consignée to pay the f reight as soon as the delivery is made, which he 
fails to do, the carrier does not lose his lien or his right of possession 
of the goods (2 Hutchinson on Carriers [3d Ed.} § 871, at page 967) ; 
and, unless the stipulation is that delivery shall précède the payment, 
and the surrounding circumstances clearly show that the claim of lien 
has been abandoned, the carrier will not be deprived of the security 
which is afforded to him (2 Hutchinson on Carriers [3d Ed.] page 970), 
and where they are taken possession of by the consignée against the 
carrier's consent, there is no delivery as against the claim for lien (Hahl 
et al. V. Uux, 42 Tex. Civ. App. 182, 93 S. W. 1080; Martland v. Be- 
kins Van & Storage Co., 19 Cal. App. 283, 125 Pac. 759). 

[3] A careful reading of ail of the évidence which was submitted 
to the référée convinces me that the référée did not err in his conclu- 
sions that it was the intention of the agents of the Great Northern Rail- 
way Company to hâve the machinery remain on the car until the freight 
charges were paid, and that the promises made by the manager of the 
bankrupt lulled the agent of the carrier into a feeling of security, and 
through this déception the bankrupt wrongfully unloaded the ma- 
chinery, and that the railway company at no time waived its right of 
lien or surrendered the possession unconditionally to the bankrupt. 
The witnesses, except one, appeared bef ore the référée. He had an op- 
portunity of observing their demeanor while testifying, and is in a much 
better position to weigh the évidence than a person who merely reads 
the record. Connor et al. v. U. S., 214 Fed. 522, 131 C. C. A. 68; 
Southern Fine Co. v. S. T. Co., 141 Fed. 805, 73 C. C. A. 60; In re 
Covington (D. C.) 110 Fed. 143 ; In re Stout (D. C.) 109 Fed. 794. 

The report of the référée will be affirmed. 



ARCHBALD v. UNITED STATES. 

(District Court, M. D. Pennsylvanla. October Term, 1914.) 

No. 629. 

1. CouBTS (S 425*) — Fedebal Courts — Jurisdiction of District Court — 
Claims Against United States — "Fées, Salaey, or Compensation." 

Jud. Code (Act March S, 1911, c. 231) § 200, 36 Stat 1146 (U. S. Comp. 
St. Supp. 1911, p. 214), ereating the Commerce Court, provides that "each 
of the judges, during the period of his service In the Commerce Court, 
shall, on account of the regular sessions of the court being held in the 
dty of Washington, receive in addition to his salary as Circuit Judge an 
expense allowance at the rate of $1,500 per annum." Beld, that such 
expense aUowance is not "fées, salary, or compensation" for officiai serv- 
ices, withln the meaning of section 24, par. 20, of such Code, which ex- 
cepts from suits against the United States, of which the District Courts 
are thereby given jurisdiction, "cases brought to reeover fées, salary, or 
compensation for officiai services of officers of the United States." 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1130; Dec. Dlg. 
{ 425.»] 

•For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. United States (§ 39*) — Actions Against — Conditions Précèdent — Suit 
TO Hecovek "Ff.es." 

A suit by a judge to recover such expense allowance is not wlthin the 
meaning ot Jud. Code (Act March 3, 1911, c. 231) § 145, par. 2, 36 Stat. 
1137 (U. Si. Comp. St. Supp. 1911, p. 199), wliich provides that uo suit 
against the United States by an officer to recover "fées" shall he allowed 
"untll an account for said fées sball bave been reudered and finally acted 
upon as required by law," etc. 

[Ed. Note.— For other cases, see United States, Cent. Dig. §§ 5, 24-28 ; 
Dea Dîg. § 39.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Fées.] 

At Law. Action by R. W. Archbald against the United States. On 
demurrer to pétition. Overruled. 

R. W. Archbald, Jr., of Philadelphia, Pa., for plaintiff. 
Rogers L. Burnett, of Scranton, Pa., for the United States. 

WITMER, District Judge. The plaintiff has filed his pétition to 
recover from the défendant a balance of $587.84, "expense allowance" 
alleged to be due him when his services were ended, January 13, 1913, 
as an additional United States Circuit Judge for the Third Circuit, des- 
ignated and serving until then as an Associate Judge of the Commerce 
Court. To the pétition the défendant interposes a demurrer, alleging 
that, first, the court is without jurisdiction to entertain the suit; and, 
second, the pétition does not allège présentation to and refusai of the 
claim by the proper accouiiting officer as required by law. 

[1] The jurisdiction of the court is derived from section 24, para- 
graph 20, of the Judicial Code (Act March 3, 1911, 36 Stat. 1093), 
which provides that : 

"The District Courts shall hâve jurisdiction, » » » concurrent with 
the Court of Clalms, of ail clainis not exceeding teu thousaud dollars, founded 
upon * * * any law of Congress * * * In respect to which clalms 
the party would be entitled to redress against the United States, either in a 
court of law, equity, or admiralty, if the United States were suable ; * • • 
Provided, however, that nothing la this paragraph shall be construed as 
giviug to * • * the District Courts « * * jurisdiction * * * of 
cases brought to recover fées, salary, or compensation for oUicial services of 
otticers of the United States." 

This is a re-enactment of section 2 of Act March 3, 1887, c. 359, 24 
Stat. 505, amended by Act June 27, 1898, c. 503, § 2, 30 Stat. 494 (U. 
S. Comp. St, 1901, p. 753), with some changes not material hère. 

The point made by the first ground of| demurrer is that this is a suit 
to recover fées, salary, or compensation for officiai services as an of- 
ficer of the United States, jurisdiction of which by the District Courts 
is excluded by the first proviso of this section of the Judicial Code. It 
will be remembered, however, that the Commerce Court Act says that 
the sum sued for is an "expense allowance" in addition to salary "on 
account of the regular sessions of the court being held in the city of 
Washington." 

The Commerce Court Act (Act Jtine 18, 1910, c. 309, 36 Stat. 539 
[U. S. Comp. St. Supp. 1911, p. 214]) says: 

•For other ca^ee see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Each of the judges durlng the perlod of hls service In the Commerce Court 
Bhall, on account of the regular sessions of the court belng held in the city of 
Washington, receive in addition to his salary as Circuit Judge an expense al- 
lowance at the rate of one thousand flve hundred dollars per annum." 

This allowance is not in any sensé a compensation for services, but 
a reimbursement for moneys expended or to be expended by reason 
of the judges being compelled to live in Washington, D. C, stated in 
a lump sum for convenience. In the case of United States v. Swift, 
139 Fed. 225, 71 C. C. A. 351, it is held, that a suit by a United States 
marshal for disbursements in procuring bailiffs is cognizable by the Cir- 
cuit (now District) Court, as this is not "fées, salary, or compensation," 
within the meaning of the statute of June 27, 1898 (30 Stat. 494) then 
in force, the language of which is the same as that now under discus- 
sion — "fées, salary, or compensation for officiai services of officers of 
the United States." So, also, it was held in Benedict v. United States, 
176 U. S. 357, 20 Sup. Ct. 458, 44 L. Ed. 503, that the sum of $300 per 
term, received by the judge of the Eastern district of New York for 
holding criminal court in the Southern district was not "salary" within 
the meaning of the act providing for the payment of "salary" after 
retirement. 

[2] The second ground of demurrer, suggesting that the claim of 
the petitioner should hâve been first presented to the accounting oiificer 
of the treasury, is based on section 145, paragraph 2, of the Judicial 
Code, re-enacting section 1, Act March 3, 1887 (24 Stat. 505), amended 
by Act June 27, 1898 (30 Stat. 494), wherein it is provided: 

"No suit against the govemment of the United States, brought by any offl- 
cer of the TJnlted States to recover fées for services alleged to hâve beeo 
performed for the United States, shall be allowed under this act unless an 
account for said fées shall hâve been rendered and finally acted upon 
* • • unless the proper accounting officer of the treasury fails to finally 
act thereon within six months after the account is received in said office." 

Having already decided that the "expense allowance" cculd not be 
regarded as compensation for services rendered, it is yet more appar- 
ent that this is not a suit to recover fées for services alleged to hâve 
been performed. 

The demurrer will be overruled, and the défendant allowed to an- 
swer within 20 days from this date. 



In re CROCKEE et ux. 

(District Court, N. D. lowa, W. D. October 17, 1914.) 

No. 1088. 

1. Appeal and Ebkoe (§ 1019*) — Rkview of Pindinqs of Référée. 

A flnding of fact by a référée on conflicting testimony will not be dls- 
turbed by the court, unless an obvious error has intervened or some seri- 
ons mistake has been made in considering the évidence. 

[Ea. Note. — For other cases, see .4.ppeal and Error, Cent. Dig. §§ 4008- 
4010; Dec. Dig. § 1019.*] 
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S. Bankkuptpt (§ 400*) — ^Homestead Exemption — Tempoeaet Removai. from 

HOMESTEAD. 

A flnding by a référée that banknipts, husband and wlfe, in moving 
from their farm in Minnesota to lowa, left tlie farm temporarily and did 
net lose their riglit to claim and hold ttte same as a homestead under 
Gen. St Minn. 1913, § 6963, wbleh providee ttiat a debtor may remove 
from his liomestead wltnout afCectlng Ms right to the exemption if he do 
not thereby abandon tlie same as his place of abode, held sustalned by the 
évidence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 670-675; 
Dec. Dig. § 400.*] 

In the matter of Lovell R. Crocker and Sarah C. Crocker, his wife, 
bankrupts. On pétition of the trustée of bankrupts' estâtes for review 
of an order of the référée allowing and setting apart to them a home- 
stead. Affirmed. 

J. B. Lindsay, of Sheldon, lowa, for trustée. 
C. A. Babcock, of Sheldon, lowa, for bankrupts. 

REED, District Judge. From the certificate of the référée it ap- 
pears that on November 26, 1913, the trustée of the estâtes of the above- 
named bankrupts, who are husband and wife, set apart certain prop- 
erty as exempt to them; that the bankrupts filed exceptions before the 
référée to the report of the trustée in the matter of such exemptions, 
and claimed, in addition to the property set apart to them by the trustée, 
about 40 acres of land, with the buildings thereon, in the state of Min- 
nesota, where they resided and occupied such homestead immediately 
before coming to this state, where they were engaged in business at the 
time they were adjudged bankrupts (in September, 1913). Upon the 
hearing of such exceptions and claim of the bankrupts to a homestead, 
the référée heard the testimony of the respective parties, made a find- 
ing of facts, and set apart to the bankrupts, in addition to the property 
set apart to them by the trustée, said 40 acres of land in Blue Êarth 
county, Minn. (particularly described in the order of the référée), as a 
homestead of said bankrupts under section 6957 of the gênerai statutes 
of Minnesota of 1913 (section 3452, Rev. Laws 1905), which section 
reads in this way : 

"Sec. 6957. The house owned and occupied by a debtor as his dwelling 
place, together with the land upon which it Is situated to the amount herein- 
after limited and defined [not exceeding 80 acres, section 6958], shall consti- 
tute the homestead of such debtor and his family, and shall be exempt from 
selzure or sale under légal process on account of any debt not lawf ully charged 
thereon in writing, except such as are incurred for work or materials fur- 
nished lu the construction, repair, or Improvement of such homestead, or for 
services performed by laborers or servants." 

The facts found by the référée from the testimony so taken by him 

are as f ollows : 

"I find as a matter of fact that bankrupts tn the month of August, 1911, 
temporarily removed from their homestead near Mankato, to Sheldon, lowa., 
for business purposes ; that said bankrupts intended to remain in Sheldon uu- 
til such tlme as they might make enough money in the business of gênerai 
merchandising to pay oiï the mortgage on their homestead and improve the 
eame by building thereon. 1 find as a matter of law that said bankrupts oo- 
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cnpiea the sald homestead wlthlii the tneaning of actnal occupancy of sec- 
ttoik 6963 of the Minnesota statutes of 1913 (section 3458, Rev. Laws 1905)." 

The section of the Minnesota statutes referred to is as foUows : 

"Sec. 6963. The owner may sell and convey the homestead without sub- 
Jecting it, or the proceeds of such sale for the perlod of one year after 
sale, to any judgment or debt from whlch It was exempt in his hands. And 
he may remove therefrom without afifecting such exemption, If he do not 
thereby abandon the same as his place of abode. But if he shall eease to oc- 
cupy such homestead for more than six consécutive months he shall be deemed 
to hâve abandoned the same unless, within such period, he shall flle with the 
register of deeds of the county in which it is situated a notice, exeeuted, wlt- 
nessed, and acknowledged as In the case of a deed, describing the premises 
and claiming the same as his homestead. But in no case shall the exemption 
continue more than flve years after such filing, unless during some part of 
said term the premises shall hâve been occupied as the actual dwelllng place 
of the debtor or his family." 

From this order of the référée the trustée pétitions for review upon 
the ground that the f acts found by the référée are not sustained by the 
évidence taken by him, and that he erred in matter of law in setting 
apart to the bankrupts such property as their homestead. If the facts 
found by the référée are sufficiently supported by the évidence, it is 
not contended that there was error in setting apart to the bankrupts 
the homestead claimed by them. 

[1] The rule in this jurisdiction is that a finding of fact upon con- 
flicting testimony by a référée or master in chancery will not be dis- 
turbed by the court unless an obvious error has intervened, or some 
serious mistake has been made in considering the évidence. De Laval 
Separator Co. v. lowa Dairy Separator Co., 194 Fed. 423, 425, 114 C. 
C. A. 385; Brandt v. United States, 198 Fed. 449, 453, 117 C. C. A. 
208; Coder v. Arts, 152 Fed. 943, 946, 82 C. C. A. 91, 15 L. R. A. (N. 
S.) 372. 

[2] In this case the référée heard the testimony and has found as 
a fact that the bankrupts did not abandon their homestead when they 
went to Sheldon from near Mankato, Minn., within the meaning of 
section 6963 of the General Statutes of Minnesota. A careful consid- 
ération of the testimony convinces that this finding is not so without 
support therein as to warrant the court in disturbing it. In fact the 
finding and conclusion of the référée has much support in Jaenicke v. 
Fountain City Drill Co., 106 Minn. 442, 119 N. W. 60, construing this 
section upon similar facts. 

The order of the référée should be and is approved, and the clerk 
will so certify to the référée. It is ordered accordingly. 



UNITED STATES y. NBSS. 

(District Court, N. D. lowa, C. D. October 17, 1914.) 

Aliens (§ 70») — Natubalization — Oehtificate of Phtsical Bxamination — 
Omission — Res Jbdicata — "Ii-i-kgality." 

Where the cbieî naturalization examiner of the Department of Com- 
merce and Labor appeared and opposed defendant's naturalization at the 
hearing, on the ground that the required certificate of defendant's physi- 
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cal examlnatlon had not been procured and the head tax requlred on en- 
tering the tTnlted States had not been paid, but the state court overruled 
the objection, and admitted défendant to citlzenship. the omission of the 
certlflcate was not an "illegallty" within Naturalization Act 1906 (Act 
June 29, 1906, e. 3592, 34 Stat, 601 [U. S. Coœp. St 1913, § 4374]) § 15, 
provlding for the annuUment of judgments of naturalisation when pro- 
cured by fraud or other illegallty; and hence the judgment of the state 
court was res Judieata and not subject to attack In a suit to cancel the 
certlflcate In a fédéral court cf co-ordinate jurlsdlction. 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. §§ 146, 151, 154-160 ; 
Dec. Dlg. § 70.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Illegallty.] 

Suit by the United States against Iver Engebretsen Ness, to set aside 
a certificate of naturalization. Dismissed. 

F. A. O'Connor, U. S. Atty., of New Hampton, lowa, and M. R. 
Bevington, Chief Naturalization Examiner, of St. Louis Mo., for the 
United States. 

Kenyon, Kelleher & O'Connor, of Ft. Dodge, lowa, for défendant. 

REED, District Judge. This is a suit in equity by the government 
under section 15 of the Naturalization Act of Congress approved June 
29, 1906 (34 St. c. 3592, p. 597) to cancel and set aside a certificate of 
naturalization issued to the défendant by the district court of lowa in 
and for Palo Alto county on May 21, 1912, upon the alleged grounds 
that it was procured f rom said court by the fraud of the défendant and 
illegally, because the pétition for naturalization at the time it was pre- 
sented in the state court, nor at any time prior to the hearing thereon, 
was not supported by a certificate of the Department of Commerce and 
Labor of the United States, as required by said Naturalization Act, that 
the défendant did not submit to a physical examination and pay the re- 
quired head tax on entering the United States, and that the certificate 
issued to défendant is void. The défendant in answer to the bill al- 
lèges, in substance, that the Department of Commerce and Labor di- 
rected its chief naturalization examiner to appear in the state court at 
the time fixed for the hearing of the pétition and object on its behalf 
to the granting of the pétition (which he did) upon the grounds alleged 
in the bill for setting aside and canceling the certificate, which objection 
it is alleged was overruled by the state court, and upon hearing the évi- 
dence admitted the défendant to citizenship and granted to him a cer- 
tificate thereof in due form; that such judgment or decree of the state 
is res ad judieata, and cannot be called in question in this proceeding. 

The f ailure to submit to a physical examination and pay the required 
head tax is not urged in argument in behalf of the government, and is 
not therefore considered. 

The f acts are agreed upon, were f uUy discussed at the bar, and many 
authorities hâve been cited by counsel in support of their respective 
contentions. It would serve no useful purpose to review them, and it 
must suffice to say that upon a careful considération of the facts and 
authorities submitted the conclusion is that the failure to attach the cer- 
tificate of the Department of Commerce and Labor of the arrivai of 
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the défendant in the United States to the pétition for naturalization, 
even if essential to prove on the hearing of the pétition, was not juris- 
dictional ; that the state court had undoubted jurisdiction to hear the 
pétition as presented to it ; that no f raud upon the part of the défend- 
ant in procuring the same was shown ; that the f ailure to file the cer- 
tificate with the pétition was not an "illegality" within the meaning of 
section 15 of the Naturalization Act of 1906; that the judgment of the 
state court is res adjudicata and cannot be rightly set aside in this pro- 
ceeding. Whether or not the judgment of the state court admitting the 
défendant to citizenship is or is not reviewable upon appeal or writ 
of error by some other court is quite immaterial. Congress has con- 
ferred upon certain state courts undoubted jurisdiction to hear the ap- 
plications of aliens to become citizens, and grant or deny such applica- 
tions as the facts may warrant. If their judgments are not reviewable 
under the state practice, Congress has not provided for a review of 
them by some appellate court. If citizenship is granted, and the judg- 
ment is not tainted with any f raud or misconduct of the party in whose 
favor they are entered, such judgments are final and conclusive against 
attack in other courts of co-ordinate jurisdiction. See Spratt v. Spratt, 
4 Pet. 393, 408, 7 L. Ed. 897 ; Southern Pacific R. R. Co. v. United 
States, 168 U. S. 1, 48, et seq., 18 Sup. Ct. 18, 42 L. Ed. 355 ; Last 
Chance Mining Co. v. Tyler Mining Co., 157 U. S. 683, 691, 15 Sup. Ct. 
7iZ, 39 L. Ed. 859; approved in Johannessen v. United States, 225 
U. S. 227, 237, 238, 32 Sup. Ct. 613, 56 L. Ed. 1066 ; United States v. 
Lenore (D. C.) 207 Fed. 865, and cases there cited; Régulations of the 
Department of Commerce and Labor of November 11, 1911, bottom 
of page 21. 

Section 15 of the Naturalization Act of 1906 only authorizes the an- 
nullment of judgments of naturalization when procured by fraud, or 
other illegality as distinguished from errors of procédure, which would 
vitiate the judgments of ail courts; and for this purpose only juris- 
diction is conf erred upon the fédéral courts by this section. 

The bill should theref ore be dismissed ; and it is accordingly so or- 
dered. 



HAYDEN et al. y. PERFECTION COOLER CO. 

(District Court, D. Maine. September 12, 1914.) 

No. 716. 

1. CoRPOEATioNS (§ 320*) — Stockholdees' Action to Resteain Diveesion 
OF FuNDS — Bill — Necbssaet Parties — I'ailubb to Join — Effect. 

Where complainant stockholders of défendant corporation sought to 
restrain it from diverting cor|)orate assets for other than charter pur- 
poses, and chargea that certain licenses under TJnited States letters pat- 
ent had been issued by défendant to certain llcensees, and fraudulently 
gave them the privilège of making goods in the United States and shipping 
them to Canada without paying royalty, and that such licenses should 
be rescinded and canceled, and the relief prayed was that such licenses 
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be eaneeled, the Ucensees were necessary parties to the suit, and a fallure 
to Join them was ground for dismlssal. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1426-1431, 
1433-1439 ; Dec. Dig. § 320.*] 

2. DiSMISSAL AND NONSUIT (§ 75*) — Grounds — ^Want of Pkopkb Pabtibs. 

A dismissal for want of proper parties does not touch ttie merits, and 
must be without préjudice. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. § 
169; Dec. Dig. § 75.*] 

In Equjty. Suit by John Hayden and another against the Perfection 
Coder Company. On motion to dismiss the bill. Granted. 

James A. Tirrell, of Boston, Mass., for complainants. 
Winfield C. Towne and Herbert Parker, both of Boston, Mass., for 
respondent. 

HAL,E, District Judge. This case is before the court upon the de- 
fendant's motion to dismiss the bill for want of parties, and for other 
causes. The complainants, citizens of Massachusetts, are shareholders 
in the défendant company, a Maine corporation. They seek to enjoin 
the défendant from diverting its corporate assets for other than its 
charter purposes. The bill charges many acts of this character, and 
sets out in détail that other persons, not named as parties to the biîl, are 
related in certain ways to the matters charged in the bill. It is unnec- 
essary to enter upon a discussion of ail the allégations in the bill, and 
the objections raised by the défendant. It is sufficient to refer în dé- 
tail to only one of the matters charged in the bill. In the twentieth 
paragraph, the bill allèges that certain licenses under United States 
letters patent hâve been issued by the défendant company to Cordley 
& Hayes, of New York City, which licenses fraudulently gave to 
Cordley & Hayes the privilège of making gqpds in the United States 
and shipping them to Canada without paying any royalty thereon. 
Paragraph 34 of the bill allèges that the Cordley & Hayes license 
should be rescinded and .eaneeled. In the fourth paragraph of the 
prayers of the bill, the complainants pray that the Cordley & Hayes 
license contracts, and other contracts and assignments mentioned in 
paragraph 34 of the bill, may be rescinded and eaneeled, and that 
ail money received thereunder, and damages arising by reason there- 
of, be determined, and that there be an appropriate decree of the 
court thereon. 

[1] It is clear that the bill substantially charges fraud against 
Cordley & Hayes, as well as against the défendant company. Cord- 
ley & Hayes are not made parties. 

The familiar rule in equity is that ail persons materially interested, 
either legally or benefîcially, in the subject-matter of the suit in 
equity, are to be parties to it; and the established practice of courts 
of equity is to dismiss the complainant's bill if it appears that to 
grant the relief prayed for would injuriously affect persons materially 
interested in the subject-matter, who are not made parties to the 
suit. In Minnesota v. Northern Securities Co., 184 U. S. 199, 246, 22 
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Sup. Ct. 308, 46 L. Ed. 499, the Suprême Court held that thîs ruk 
in equity is founded upon clear reasons, and may be enforced by 
the court, even on its own volition, although the question is not 
raised by the pleadings, or even suggested by counsel. This rule has 
been followed by this court in Hyams v. Old Dominion Co. (D. C.) 
204 Fed. 681, affirmed by the Circuit Court of Appeals for this cir- 
cuit in 209 Fed. 808, 128 C. C. A. 532. An examination of the por- 
tion of the bill to which I bave referred makes it clear that accordinç 
to the well-known practice in equity, and under the rule of the Su- 
prême Court, Cordley & Hayes are materially interested parties. 
The decree prayed for by the complainants cannot be made without 
directly afïecting the material rights in equity of Cordley & Hayes. 
No adéquate decree can be made unless Cordley & Hayes are made 
parties to it. It is évident, then, that the bill must be dismisscd for 
want of parties. 

[2] The bill contains many other charges against the défendant 
Company for dissipation of its funds, and other wrongful acts donc irr 
connection with persons who are named, and with unnamed person.s. 
It is unnecessary to discuss in détail thèse further allégations, inas- 
much as the bill must be dismissed for the cause which I hâve stated. 
As the dismissal is for the want of proper parties, and does not touch 
the merits, it must be without préjudice. Hyams v. Old Domin'on 
Co., 209 Fed. 808, 811, 128 C. C. A. 532. 

The défendant recovers costs. 



In re WIENER. 

(District Court, E. D. New York. October 6, 1914.) 

Bankruptct (§ 378*) — Composition — Failuee — Deposit — Ftjnds of Thibd 

PEESON— EXPENSŒS DEDUCTION . 

Since a deposit to perform a composition must be made by the bank- 
rupt, and if a third person advances the money to the bankrupt to make 
the deposit, such advancement is without any possible réservation or 
claim, except through the bankrupt, the deposit In case the composition 
falls is liable ïor the expensea incident to, and substantially occasloned 
by, the stay which the bankrupt obtained by reason of the comiposition 
proceedings, but not for expenses incurred by delay due to the opposition 
of ereditors to the composition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. % 601 ; Dec. Dlg. 
S 378.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of David 
Wiener. On application to withdraw funds of a third person deposited 
to perform a proposed composition. Granted conditionally. 

See, also, 215 Fed. 278. 

CHATFIELD, District Judge. The court has previously ruled that 
a deposit, made for the purpose of carrying out an ofifer by the bank- 
rupt of a composition with his ereditors, is liable for the damages or 
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expansé to the estate occasioned by the offer of composition, and which 
would not hâve been incurred by the estate if the offer had not occa- 
sioned substantially a stay of ail proceedings. 

The attention of the court has been called to the case of In re Mar- 
ris (D. C.) 117 Fed. 575, in which the court holds that the payment of 
costs and the settlement of the debts by an offer of composition is a 
matter of agreement between the bankrupt and his creditor?. Hence, 
if the composition fails, the ordinary administration of the assets must 
go on, including a payment of the costs of the bankruptcy proceeding. 
But this court is unable to conclude therefrom that expenses incident 
to and substantially occasioned by the stay which the bankrupt can ob- 
tain under the terms of the statute, if he makes oath that in his opinion 
a composition will be favorably acted upon by his creditors, should be 
borne by the. creditors, to the extent at least that the bankrupt may 
hâve been négligent, or may hâve been seeking to benefit himself at his 
creditors' expense, or even attempted to defraud the creditors and the 
court. It is évident that if ail the property of a bankrupt be surren- 
dered as of the date of adjudication, and thereafter he make an offer 
of composition, the property or money deposited for the purposes of 
the composition must be after-acquired property, or be received f rom 
a third party, unless a part of the estate be used with the approval of 
the court. 

The bankrupt in this case and the third party who loaned him the 
money for the purpose of a composition raise the objection that to ap- 
ply the property of this third party to pay the expenses of certain acts 
occasioned by the bankrupt would be unconstitutional, in that it would 
be the taking of the property of that third party without due process of 
law. Inasmuch as the deposit has to be made by the bankrupt, and as 
the person advancing to him the money advances it without any possi- 
ble réservation of claim, except as he claims through the bankrupt, 
there is no force to the contention, and the only ground of debate is a 
considération of what amount should be determined as damages in- 
cident to acts for which the bankrupt should be held responsible. 

This question was referred to a spécial commissioner, who has re- 
ported that the sum of $742.37, claimed by the receiver for custodian's 
fées, rent, board of horses, etc., during the period from the original 
date of sale to the final date of sale, should be reduced by such of 
those expenses as were incurred within 12 days immediately preceding 
the actual sale. Thèse 12 days are supposed to be those in which a new 
sale could be properly arranged for. 

The receiver objects to any déduction, on the ground that an' équiv- 
alent period of 12 days was allowed by him at the beginning of the 
period and after he had closed down the store. No revenue was com- 
ing in, and a sale or composition were the only possible results. But 
it is not possible to include thèse 12 days' expenses, inasmuch as the 
bankrupt seems to hâve made the offer in good faith, and the cost of a 
second period of advertising would not be an unreasonable charge 
against the estate. Further than this, it is apparent from the record 
that the bankrupt was prevented, for the greater part of the period 
during which the sale was adjourned, from completing his composition, 
by the opposition of one créditer, whose objections liave had the effect 
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of causing the estate to receive upon a sale barely one-half of the 
amount offered in the form of a composition. 

Under thèse circumstances, the only part of the expense for which 
the bankrupt would seem to be liable would be that occasioned by his 
failure to bring on the spécifications of objections for hearing. If he 
f ailed to do this from lack of funds, then the third party, whose money 
was at stake, might better hâve incurred the risk of seeing the matter 
through, than to hâve appHed to the court for leave to be paid back the 
amount of the deposit, for he should hâve known that some expense 
would be attendant upon the latter course. No suggestion is made that 
the bankrupt abandoned the composition because the spécifications of 
the objecting créditer might produce better terms for the creditors, 
and the court must assume that the bankrupt finally abandoned the 
composition because of the delay, or because he would be better oflf 
without the composition. 

Prior to favorable report on the ofïer of composition, the receiver 
should hâve demanded security from the bankrupt if a stay were asked, 
and after the composition was dropped an order for sale should hâve 
been entered at once. If the matter be viewed from this standpoint, 
the expense from the day when the composition was approved, viz., 
the 30th day of March, 1914, to the date when a sale could hâve been 
ordered after April 27, 1914, should be taken as the actual period for 
which the bankrupt is responsible for the expenses. This is substan- 
tially one month, and the expenses therefor amount to $247.45. 

This amount will be paid to the trustée by the clerk of the court, and 
the balance of the funds deposited for the purpose of the composition 
returned to the bankrupt. 



UNITED LACE & BRAID MFG. CO. v. BAETHELS MFG. CO. 
(District Court, K D. New York. September 24, 1914.) 

1. Courts (§ 350*) — Fédéral Coubts — Dépositions — Showinq undeb Eq- 

UITT Eu LES. 

An application held supported by a showing sufficiently In compliance 
witli Bqulty Rule 56 (198 Fed. xxxiv , 115 C. C. A. xxxiv) to entitle com- 
plainant to take dépositions. 

lEd. Note. — For otiier cases, see Courts, Cent Dig. § 92.S; Dec. Dlg. S 
350.*] 

2. Coubts (§ 350*) — Fedekal Courts — Dépositions — Equitt Pboceduke. 

That a cause is not on tbe trial calendar is not sufficient for refuslng 
to permit a party to taUe dépositions, where it lias been liept off by stipu- 
lation to await the disposition of preliminary motions, and not through 
the default of either party. 

ri3d. Note. — For other cases, see Courts, Cent Dig. § 923; Dec. Dig. | 
350.*] 

In Equity. Suit by the United Lace & Braid Manufacturing Com- 
pany against the Barthels Manufacturing Company. On motion by 
complainant to take dépositions. Granted. 

See, also, 213 Fed. 535. 

*For other cases see same topic & § numbek in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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Littlefield & Lîttlefield, of New York City (Eugène A. Kingman, 
of New York City, of counsel), for plaintiff. 

Wingate & Cullen, of New York City (Arthur von Briesen, of New 
York City, of counsel), for défendant. 

CHATFIELD, District Judge. [ 1 ] The application denied by mém- 
orandum of June 23, 1914, has been renewed upon additional papers^ 
which are intended to comply with Equity Rule 56 (198 Fed. xxxiv, 
115 C. C. A. xxxiv). While thèse papers do not set forth in détail 
entirely satisfactory reasons, showing inability to produce upon the 
trial the witnesses named, or others who would testify in the same 
way upon the same matters, nor just what évidence each witness will 
give with respect to the issues in the case, and while therefore the 
rule is not yet fully met, in the way that the usual application to ex- 
amine a particular witness would be required to be presented, never- 
theless it would appear that the motion should be granted to the ex- 
tent of allowjng the plaintifï to obtain the dépositions, in the form 
of direct examination, and to give opportunity at the same hearing 
for cross-examination of any of the witnesses named, in Providence 
and Boston, whose actual présence at the trial shall not be of any ben- 
efit at the hearing of the case. In such a matter as the présent, there 
would seem to be no necessity for requiring strict compliance with 
the rule, nor in preventing the préparation of dépositions for submis- 
sion upon the trial, when ail questions and objections as to the ma- 
teriality and relevancy of the testimony, and as to the competency of 
using a déposition instead of requiring the actual présence of the 
witnesses to give oral testimony, can be raised. Ail such rights will 
be preserved to the défendant, who may attend the taking of the dép- 
ositions without préjudice thereto. 

[2] The further objection that the case is not on the calendar is 
insufficient, in view of the fact that substantially, by stipulation, the 
court has withheld restoration of the case to the calendar until the 
preliminary motions are out of the way, and until one party or the 
other applies for such restoration within the 12-month period under 
which the case can be restored to the calendar for trial. 

If the case had been stricken from the trial calendar, upôn an aq- 
tual default of the party now applying for relief, and if that default 
had occurred through any neglect other than inadvertence, then an 
order relieving the default and restoring the case to some definite 
status would be required. Neither party should raise such a ques- 
tion with respect to the présent application, and the case should be re- 
stored (by one side or the other) to the calendar for prompt trial, but. 
m the meantime the dépositions desired may well be prepared. 
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MOOEB et al. y. DONAHOO et aL 

(Circuit Court of Appeals, Ninth Circuit. September 14, 1914. On Pétition 
for Rehearing, November 17, 1914.) 

No. 2353. 

1. Receivees (§ 158*) — Pbiobitt of Liens and Mobtoages — Debts fok 

Opeeatikg Expenses. 

In the distribution of the assets of an Insolvent railroad Company, préf- 
érence will not be given to debts for necessary operating expenses In- 
curred before the receivershlp, over prior mortgages, from the corpus of 
the property, unless It Is necessary to enable the receiver to continue opér- 
ation of the road. 

[Ed. Note. — For other cases, see Keceivers, Cent. Dig. §§ 301-306; Dec. 
Dig. § 156.*] 

2. Receivees (§ 158*) — Peioeitt of Liens and Moetgagks — Debts foe Opee- 

ATiNG Expenses. 

The right of persons fumishing labor or supplies necessary to the opér- 
ation of a railroad to préférence over a prior mortgage debt in case of 
Insolvency, where such equity exlsts, is not dépendent on the Institution 
of the proceedlngs by the mortgagee, or the fact that the receiver was ap- 
pointed at its instance, and that it thereby invoked the équitable powers 
of the court ; but such right is one which the court may be called upon 
to afflrmatively enforce. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. §§ 301-306 ; Dec. 
Dig. § 158.*] 

3. Receivees (§ 158*) — Pbefebence of Debts foe Opeeating Expenses — Di- 

VEBSION of IncOME. 

Where there has been a diversion of Income by a railroad company for 
the beneflt of a mortgagee wlthin the preferential period before a receiv- 
ershlp, which should hâve 'been applled to the payment of current operat- 
ing expenses, persons who fumished necessary labor or supplies durlng 
that time are entltled to hâve such income restored from the corpus of 
the property and applled to their claims, without référence to whether 
such claims became due before or after the diversion. 

[Ed. Note.— For other cases, see Beeeivers, Cent Dig. |§ 301-306 ; Dec. 
Dig. S 158.*] 

On Pétition for Rehearing. 

4. Railboads (§ 194*) — Sale in Foeeclosuek Peoceedings — Liability of 

Pubchasee foe Inteeest. 

Where the property of an Insolvent railroad company was sold under 
an order of court, subject to the payment by the purchaser, in addition 
to the sum bid, of such claims for operating and maintenance expenses 
Incurred by the company prior to the receivership as the court should ul- 
timately find entltled to priority over the mortgage debt, not exceedlng a 
stated amount, the purchaser Is llable for Interest on the claims so 
awarded priority from the date of his purchase; the amount being in 
effect a part of the purchase priée. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 643-655; Dec. 
Dig. i 194.*] 

Appeal from the District Court of the United States for the Northern 
District of CaUfornia; William C. Van Fleet, Judge. 

Suit in equity by the Baldwin Locomotive Works against the Océan 
Shore Railway Company and others. From a decree awarding préfér- 
ence to claims of F. L. Donahoo and others, Charles C. Moore, F. W. 

*For ettaer cases se» aame tepic t i ndmbbb in Dec. & Au. Dig«. 1107 to date. A Rap'r Indexe* 
217 F.— 12 
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Bradley, Maurice Schweitser, R. D. Robbins, and Walter S. Martin, 
interveners, appeal. Modified. 

Edward J. McCutchen, Gavin McNab, and A. Crawford Greene, ail 
of San Francisco, Cal. (McCutchen, Olney & Willard, of San Francisco, 
Cal., of counsel), for appellants. 

Goodfellow, Eells & Orrick, of San Francisco, Cal., for certain claim- 
ants. 

Sullivan & Sullivan, Théo. J. Roche, and Goodfellow, Eells 8c Or- 
rick, ail of San Francisco, Cal., for certain labor claimants. 

Charles S. Cushing and Wm. S. McKnight, both of San Francisco, 
Cal., for Remington Typewriter Co. 

Frank M. Hultman, of San Francisco, Cal., for August Johnson. 

Maurice R. Carey, of San Francisco, Cal., for R. P. Standley et al. 

Daniel H. Knox, of San Francisco, Cal., for Knox and another. 

A. F. Morrison, Peter F. Dunne, and W. I. Brobeck, ail of San Fran- 
cisco, Cal, for Mercantile Trust Co., of San Francisco. 

Before GILBERT and ROSS, Circuit Judges, and DIETRICH, 
District Judge. 

DIETRICH, District Judge. The appellants represent the interests 
of the mortgagee, and the respondents are the unsecured creditors, of 
an insolvent railroad company. The gênerai question involved is when 
and to what extent the claims of those who in the ordinary course of 
business furnish labor and supplies for the maintenance and opération 
of a railroad will, in the distribution of its assets by a court of equity, 
be preferred to bonds secured by a pre-existing mortgage. 

The facts are presented in the form of an agreed statement, accom- 
panied by the decree of the lower court, as provided by gênerai equitv 
rule 77 (198 Fed. xli, 115 C. C. A. xli). It is thereby shown that the 
Océan Shore Railway Company was the owner of two short Unes of 
railroad near the city of San Francisco, Cal., and on November 1, 
1905, it executed a trust deed to the Mercantile Trust Company of San 
Francisco to secure the payment of an issue of bonds aggregating $5,- 
000,000, the deed covering ail of its property, including future acquisi- 
tions and income. Substantially ail of the bonds were sold and became 
the valid obligations of the mortgagor. No interest having been paid 
on account of the installments falling due upon November 1, 1909, and 
May 1, 1910, the trustée, acting in pursuance of the authority con- 
ferred upon it by the provisions of the mortgage or trust deed, declared 
the entire principal due, and upon June 7, 1910, caused notice to be 
published of its intention to sell the property for the purpose of paying 
the indebtedness. The sale was originally set for September 1, 1910, 
but was postponed to October 1, 1910, and, under circumstances to be 
explâined, was finally consummated on January 17, 1911. 

In the meantime, on December 6, 1909, the Baldwin Locomotive 
Works, an unsecured créditer, filed a bill against the railway company 
as the sole défendant, in the United States District Court for the 
Northern District of California, in behalf of itself and of other cred- 
itors. It was shown by the bill that the défendant was indebted upon 
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unsecured claîms aggregating approximately $2,000,000, that it was in- 
solvent, and that there was danger of its property becoming dissipated 
or impaired in value by the prosecution of numerous suits and the levy 
of attachments and exécutions. There was a prayer for the appoint- 
ment of a receiver and for an order directing him to pay the clainis of 
plaintiff and others out of the net operating revenues of the property. 
Upon the saine day the railway company appeared, and by answer ad- 
mitted the allégations of the bill and joined in the prayer for a receiver. 
One F. S. Stratton was thereupon appointed receiver, who at once took 
possession of the property and continued to operate it until February 
1, 1911. On May 21, 1910, by supplemental bill, the Mercantile Trust 
Company was made a party défendant, together with numerous cred- 
itors who had intervened. 

On July 22, 1910, upon the représentation of the receiver that he 
could not operate the property without loss, the court entered an order, 
directed against ail parties to the suit, including the trustée, requiring 
them to show cause why a sale should not be made by the receiver. In 
response thereto, the trust company, appearing "specially," asked that 
the order to show cause be discharged, and also filed a cross-bill set- 
ting forth its interest and praying that it be permitted to proceed with 
the sale without interférence from the receiver. Hearings were had, 
and the court, having assumed jurisdiction to supervise and control the 
sale, entered an order authorizing the trust company to sell the prop- 
erty, under certain prescribed conditions, one of which was that out of 
the proceeds a specified sum should be turned over to the receiver for 
the payment of the expenses of the receivership and for other purposes, 
and another that the sale and transfer should be made subject to the 
payment of certain operating and maintenance claims against the rail- 
way company incurred before the appointment of the receiver, not ex- 
ceeding in the aggregate $100,000, provided the court should ultimately 
hold that they were entitled to priority of payment over the bonds. The 
claims so referred to were those which the respondents now hold, but 
the character and amount of which had not at that time been judicially 
ascertained. 

The sale was made in compliance with the terms of this order, and 
the appellants, who became the purchasers thereat, took the title subject 
to the conditions prescribed. It thus appears that the sale was made 
under the power of the trust deed, with the permission and subject to 
the conditions imposed by the court. In due time the trustée made re- 
turn of its proceedings, and prayed for an order confirming the sale 
and directing the receiver to join with it in the exécution of proper in- 
struments of conveyance. Such an order was made, and conveyances 
were executed ^cordingly. Thereupon the purchasers sought and pro- 
cured permission to intervene. 

The question whether or not the respondents' claims should be paid 
in préférence to the bonds was referred to a master. The master f ound 
(and the correctness of the finding is not questioned) that the claims 
which accrued during the period of six months immediately preceding 
the appointment of the receiver — that is, from June 1, 1909, to Decem- 
ber 6, 1909 — on account of labor done and materials furnished in the 
ordinary course of business, for the normal maintenance and opéra- 
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tion of the raîlroad, and whîch it was reasonable to expect would be 
paidout of the current operating, income, aggregated $48,571.42. It is 
agreed that the labor and supplies for which this indebtedness was in- 
curred were in each instance necessary to the business of the railway 
Company as a carrier of f reight and passengers, and to the public serv- 
ice, and were necessary for the maintenance of the railroad, and to keep 
it a going concern. There was no current income on hand at the time 
the receiver was appointed, and the opération by the receiver was at a 
loss. Of the operating income accruing froni June 1, 1909, to Decem- 
ber 6, 1909, there was applied to the payment of expenses of construc- 
tion and other obligations having no relation to the opération or main- 
tenance of the road the aggregate sum of $30,000. There was no évi- 
dence as to the exact time when the diversion of any spécifie part of 
this sum was made. 

The master held that ail of the claims were preferential in character, 
but, adopting the "income" theory, limited the préférence to the amount 
of the diverted income, and hence recommended a pro rata distribution 
of the $30,000 to the several respondents. While confirming the mas- 
ter's report in other respects, the court below took the view that, inas- 
much as the indebtedness due the respondents was necessarily incurred 
in keeping the railroad a "going concern," the question of diversion was 
not controlling, and entered a decree adjudging the entire amount of 
$48,571.42 to be a first lien upon the property, and required the pur- 
chasers to pay the same, together vvith interest. The appeal is f rom this 
decree. 

Conceding that under certain circumstances and within certain lim- 
itations the claim of a gênerai creditor of an insolvent railroad corpo- 
ration may be pref erred to a pre-existing mortgage lien, appellants con- 
tend that the decree should be reversed or modified for the following 
reasons : 

(1) The préférence of the respondents, if any they hâve, is limited to 
the amount of income diverted, namely, $30,0130. 

(2) No one of the respondents is entitled to priority, because the 
trustée did not commence an action of foreclosure or secure the ap- 
pointment of the receiver, or, as is claimed, submit itself to the opéra- 
tion of the rule that he who seeks equity must do equity. 

(3) There is no proof that any current income was diverted during 
the six months period after the indebtedness of any one of the respond- 
ents had become payable. 

[1 ] 1. As already intimated, the gênerai question involved in the first 
proposition is whether we shall give place to what is known as the "net 
income" theory, or to the "going concern" tlieory, as the basis for pref- 
erential allowances. Are claims, such as those of the respondents are 
conceded to be, for current supplies and services which are necessary 
to the maintenance of the property of a public service corporation, ar.d 
to keep it in opération, to be paid out of the current income in préf- 
érence to the bonds, upon the assumption that the lien of the mortgage 
attaches only to the residue of the income remaining after the payment 
of the operating expenses, or may they displace the vested lien of the 
mortgage upon the corpus of the estate, because the claimants by their 
labor and supplies rendered necessarj' assistance in continuing the oper- 
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ation of the property, thus enabling the debtor to dîscharge its obliga- 
tions to the public ? 

In the court below, as we hâve seen, the latter view prevailed. The 
point urged by the appellants is, not that an incorrect application of the 
principle was made, but that the principle itself is inherently incorrect. 
The question has been the Subject of fréquent considération in the féd- 
éral courts, but the décisions are in hopeless conflict. Différent rules 
hâve prevailed in the several circuits, and in some instances there has 
been an apparent lack of uniformdty in the same circuit. Enter- 
taining, as we do, the opinion that the point is conclusively ruled 
by Gregg v. Metropolitan Trust Co., 197 'U. S. 183, 25 Sup. Q. 415, 
49 L. Ed. 717, we do not deem it necessary to review or attempt to 
classify the numerous décisions cited in the briefs. This case was 
brought against the Columbus, Sandusky &, Hocking Railroad Com- 
pany for foreclosure of two mortgages, and a receiver was appointed. 
Within the six months period prior to the receivership, Gregg, in pur- 
suance of the terms of a contract with the railroad company, furnished 
cross-ties for the replacing of ties decayed in the current opération of 
the road. A large proportion of the ties were on hand when the re- 
ceiver was appointed, and used by him in maintaining the roadway. 
The circumstances indicated that payment would be made out of the 
current income. Furthermore, it was stipulated that the claim was for 
"necessary operating expenses in keeping and using said railroad and 
preserving said property in a fit and safe condition." 

"The case stands," such Is the language of Mr. Justice Holmes, speaking 
for the court, "as one in which there has been no diversion of income by 
which the mortgagees hâve profited, or otherwise, and the main question is 
the gênerai one, whether In such a case a elalm for necessary supplies fur- 
nished within six months before the receiver was appointed should be charg- 
ea on the corpus of the fund. ïhere are no spécial circumstances afCecting 
the claim as a whole, and if it is charged on the corpus it can only be by 
laying down a gênerai rule that such claims for supplies are entitled to pre- 
cedence over a lien expressly created by a mortgage recorded before the con- 
tracts for supplies were made. An impression that such a gênerai rule was 
to be deduced from the décisions of thls court )ed to an evidently unwilling 
application of it in New England K, Co. v. Carnegie Steel Co., 75 Fed. 54, 58 
[21 C. C. A. 219], and perhaps In other cases. But we are of opinion, for 
reasons that need no further statement (Kneeland v. American Loan & Trust 
Co., 186 U. S. 89, 97 [10 Sup. Ct 950, 34 L. Ed. 379]), that tlie gênerai rule 
is the other way, and has been recognlzed as being the other way by tliis 
court." 

If by this language any doubt were possible of the intention of the 
court to disapprove of the "going concem" theory, the dissenting opin- 
ion most clearly indicates that it vvas this précise question upon which 
there was a division. 

It is pointed out by respondents that their labor and supplies "were 
necessary to the business" of the road, while in the Gregg Case, after 
referring to certain allowances sanctioned in Miltenberger v. Logans- 
port, etc., Railway Ca, 106 U. S.''285, 1 Sup. Ct 140, 27 L. Ed. 117, 
the following language is used : 

"The ground of such allowance as was made was not merely that the sup- 
plies were necessary for the préservation of the road, but that the payment 
was necessary to the business of the road — a very différent proposition." 
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Attention is also directed to that part of the opinion where it is ob- 
servée! that : 

"The payment of the employés of the road Is more certain to be necessary 
in order to keep it running than the payment of any other class of previously 
Incurred debts." 

And to the f urther statement that : 

"We already hâve intimated that the payment of rallroad hands might 
Btand on stronger grounds than the payment for past supplies, etc." 

But plainly ail of thèse expressions hâve référence to the principle 
underlying an exceptional class of préférences considered in the Milten- 
berger Case. In brief, this principle is that a receiver may sometimes 
be authorized to pay past debts and charge the same against the corpus 
of the fund, where f ailure to make such payment; would resuit in in- 
jury to, or would make it difficult to carry on the business of , the estate. 
If^ for illustration, uponi the appointment of a receiver, he finds that 
the pay of the enginemen of the raiiroad is in arrears, and that they are 
unwilling to render further service unless their claims are paid, the re- 
ceiver may very readily conclude, especially where other skilled men are 
unavailable, that payment is necessary to the business of the road, 
and disbursements so made may be held to constitute a prior lien, upon 
the theory that they are required for the préservation of the value of 
the estate. So in the case where there is only one available source of 
fuel supply, and the owner déclines to furnish the receiver with fuel 
until past bills are paid, ai similar' course may be taken for like reasons. 

"It is easy to see," said the court in the Miltenberger Case, "that the pay- 
ment of unpaid debts for operating expansés, accrued within 90 days, due by 
a raiiroad company suddenly deprlved of the control of Its property, due to 
operatives in Its employ, whose cessation froro worlc simultaneously is to be 
deprecated, in the interests both of the property and the public, and the pay- 
ment of limited amounts due to other and Connecting Unes of road for ma- 
terials and repairs and for unpaid ticket and freight balances, the outcorae 
of indispensable business relations, where a stoppage of the oontinuance of 
such business relations would be a probable resuit. In case of nonpayment, 
the gênerai conséquence involving largely, also, the interests and accommoda- 
tion of travel and traflic, may well place such payments in the category of 
payments to preser^-e the mortgaged property in a large sensé, by maintaining 
the good will and Integrity of the enterijrise, and entitled them to be made 
a first lien." 

In such cases the nature or character of the debts which the receiver 
is called upon to pay is comparatively unimportant; the controlling 
considération is the présent necessity of tlie receiver. If the exigency 
is such that he must pay past debts before he can procure indispensable 
future supplies, he must, in déférence to his paramount duty to pré- 
serve the value of thei estate, yield to the necessity, provided, of course, 
that the probable loss would exceed the required payments. It is to 
be noted that in the language above quoted f rom'the Gregg Case a dis- 
tinction is not drawn between supplies necessary for the préservation 
of the road and supplies necessary to the business of the road ; it is dif- 
ficult to see how, upon principle, such a distinction could be made. The 
ground of the allowance, says the court, was not merely "that the sup- 
plies were necessary," but that "the payment [therefor] was necessary." 
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The distinction is between the necessity of past supplies and the ne- 
cessity of présent payment therefor. Accordingly it was further said 
in the Gregg Case that : 

"The payment of employés of the road Is more certain to be necessary in 
order to keep It running than the payment of any other class of previously 
incurred debts." 

Net that a différent principle applies to labor claims, but that they 
are more Hkely to fall within the principle. In any case it is a ques- 
tion of business necessity, and such necessity is more likely to arise in 
the case of skilled labor than in the case of gênerai supplies, which, if 
they cannot be procured from one source, may be gotten from another. 

In the case at bar the receiver recognized this rule of necessity in 
the payment of a limited number of claims for rentals which are not 
hère in controversy. But very clearly it was not made, and under the 
facts of the case it could not properly be made, the basis of the al- 
lowance of respondents' claims. So far' as appears, the receiver never 
concluded that, as a matter of business policy, it was necessary to 
pay thèse claims, and no order was ever made directing or authorizing 
him to pay the same. There are no facts in the record from which it 
can be intelligently inferred that any one of the claimants continued to 
perform labor for or to furnish supplies to the receiver upon the con- 
dition or assumption that his claim would be paid. Indeed, there is 
no évidence that any one of the respondents was furnishing supplies 
or performing labor at the time the receiver was appointée, or there- 
after furnished any supplies or performed any labor. 

[2] 2. In response to the second proposition the reply may be made 
that, while the receiver was not appointed upon the application of the 
trustée, it did seek the aid of the court. True, it was formally empow- 
ered to enforce its security by notice and sale; but, without a decree 
adjudicating the rights of the numerous claimants, apparently no one 
would hâve purchased the property at such sale. This it practically 
conceded in the course of the hearings, and accordingly it filed a cross- 
bill, sought and procured judicial sanction for a sale, and upon its 
motion the sale was eonfirmed, and the receiver directed to join with 
it in executing conveyances to the property. 

But, aside from thèse considérations, we are unable to yield to the 
view that claims of the character of those hère involved can be pre- 
ferred only in cases wherè the trustée institutes a foreclosure suit and 
applies for the appointment of a receiver. The principle of préférence 
rests upon a more substantial basis than the power of the courts to 
deny an application for the appointment of a receiver in case the ap- 
plicant is unwilling to submit to what the court may conceive to be 
équitable conditions. In the statement sometimes made that the court 
may, in the exercise of its discrétion, deny relief to the mortgagee 
unless it is willing to recognize the equitiés of the unsecured creditor, 
there is clearly implied a pre-existing equity in the latter. As was 
pointed out in Kneeland v. American Loan & T. Co., 136 U. S. 89, 
10 Sup. Ct. 950, 34 L. Ed. 379, the discrétion is not to be exercised 
arbitrarily, but with due regard to contractual rights. And sure.ly no 
■equity as against a mortgagee or in favor of a gênerai creditor arises 
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from the mère fact that the mortgagee may be under the necessîty of 
invoking the aid of the courts to enforce his Hen. The mortgagee's 
lien is such as by f air implication he bas contracted for, and he cannot 
justly be required to barter a measure of his rights for a measure of 
the relief which it is the duty of the courts freely to accord to any 
one standing in need thereof . Se with the unsecured claimant : Such 
equity as he may hâve flows from the fact that, in the ordinary course 
of business, he has performed labor or furnished necessary supplies to 
the railroad company with the reasonable expectation of being paid 
therefor from certain funds. His power to enforce his rights should 
not be made contingent upon the possibility that the secured créditer 
may apply to a court for the appointment of a receiver or for other 
équitable relief, a circumstance whoUy fortuitous, or at least one over 
which he exercises no control. 

The real basis upon which the préférence rests is thought to be the 
implied understanding on the part of ail parties that such debts are 
to be paid out of the current income before the mortgagee has any 
claim thereto. Référence to a few of the décisions of the Suprême 
Court will be sufïicient to make this clear. In the leading case of 
Fosdick V. Schall, 99 U. S. 235, 25 L. Ed. 339, the court, speaking 
through Mr. Justice Waite, said : 

"The Income out o( which the mortgagee Is to be paid Is the net income 
obtained by deducOng from the gross earnings what is required for necessary 
operating and managing expenses, proper equipment, and useful improve- 
ments. Bvery railroad mortgagee in accepting his security implledly agrées 
that the current debts made In the ordinary course of business sliall be paid 
from the current receipts before he has any claim upon the income. If for 
the convenlence of the moment something is taljen from what may not im- 
properly be called the current debt fund, and put into that which belong» 
to the mortgage credltors, it certainly is not inéquitable for the court, when 
asked by the mortgagees to take possession of the future income and hold it 
for their benefit, to require as a condition of such an order that what is due 
from the earnings to the current debt shall be paid by the court from the 
future current receipts before anything derived from that source goes to the 
mortgagees. In this way the court will only do what, Ut a receiver should 
not be appointed, the company ought itseU to do." 

It is f urther said that : 

It is wlthln the power of the court to nse the Income of the recelvershlp to 
discharge obligations which, but for the diversion of funds, would hâve been 
paid In the ordinary course of business. This, not because the credltors to 
whom such debts are due hâve in law a lien upon the mortgage property or 
the income, but because In a sensé the officers of the company are trustées of 
the earnings for the benefit of the dlfCerent classes of credltors and the stocb- 
holders; and if they give to one class of credltors that which properly be- 
longs to another, the court may, upon an adjustment of the accounts, so use 
the income which cornes into its own hands as. If practicable, to restore the 
parties to their original équitable rights." 

It is also said that sometimes the court càn require restoration of 
the diverted income from the corpus of the fund, the power so to do 
resting "upon the fact that in the administration of the affairs of the 
company the mortgage credltors bave got possession of that which in 
equity belonged to the whole or a part of the gênerai credltors." 
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In Burnham v. Bowen, 111 U. S. 776, 780, 783, 4 Sup. Ct. 675, 677, 
679 (28 L. Ed. 596), it was said: 

"The b-jsiness of every railroad company Is neœssarily done more or less 
on crédit, ail parties understanding that eurrent expenses are to be paid out 
of eurrent earnings." 

And again: 

"If eurrent earnings are used for the bencflt of mortgage creditors before 
eurrent expenses are paid, the mortgage security Is chargea ble In equity with 
the restoration of the fund which has been thus improperly applied to their 
use." 

To the same effect is St. Louis, Alton, etc., Railroad v. Cleveland, 
Columbus, etc., Railroad, 125 U. S. 658, 673, 8 Sup. Ct. 1011, 31 L. 
Ed. 832. 

In the more récent case of Southern Railway v. Carnegie Steel Co., 
176 U. S. 257, 285, 20 Sup. Ct. 347, 358 (44 L. Ed. 458), Mr. Justice 
Harlan, speaking for the court, said that, while each case must dépend 
upon its own spécial facts, it could be safely deduced as a conclusion 
f rom the former décisions of the court : 

"That a railroad niortgagee, when accepting hls .security, Implledly agreea 
that the eurrent debts of a railroad company contracted in the ordinary 
course of its business shall be paid out of the eurrent receipts before he has 
any clalm upon such income." 

If, as is thus held, the eurrent income constitutes a trust fund, and 
if the mortgagee in taking his security impliedly agrées that laborers 
and materialmen may first be paid out of this fund, before he has any 
claim thereto, and if one performs labor or supplies material in re- 
liance upon this understanding, it follows as a matter of course that 
he has a right which a court of equity may assist him to enforce, as 
well as to défend, and he may, if he so desires, initiate a proceeding 
for that purpose. 

[3] 3. Under the third head appellants contend that a railroad com- 
pany is under no obligation to provide for future indebtedness by the 
accumulation of a surplus, and that theref ore a gênerai creditor cannot 
complain of diversions of income prior to the maturity of his claim. 
The materiality of the contention lies in the fact that the record fails 
to disclose the relation of the several claims in point of time to the 
diversions relied upon. It is to be admitted that a measure of support 
for the gênerai proposition may be f ound in the f ollowing décisions : 
St. Eouis, A. & F. H. R. Co. v. Cleveland R. R. Co., 125 U. S. 658, 8 
Sup. Ct. 1011, 31 L. Ed. 832; Central Trust Co. v. E. Tennessee R. Co., 
80 Fed. 624, 26 C. C. A. 30; Kansas L. & T. Co. v. Electric Co., 108 
Fed. 702; Fordyce v. Omaha, etc., R. Co., 145 Fed. (C. C.) 544, 555. 

But hère, as is the gênerai rule, the courts must be understood as 
having spoken with référence to and in the light of the facts they had 
under considération, and there is no very close analogy between some 
of the cases and the one at bar. In the first one cited, it may be 
pointed out that there was but a single intervention, and that the in- 
tervener sought to take advanrage of diversions antedating the prefer- 
ential period. While, as a matter of strict logic, thèse distinctions may 
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not be controUing, still it is apparent that the court had no reason to 
consider, and probably did not consider, the practicability or propriety 
of applying the rule relied upon to a case hke the présent one, where 
the diversions are ail within the preferential period, and where tlie 
task of marshaling the numerous claims with référence to diversions, 
and calculating the distributive share to which each is entitled, wonld 
be extremely difficult, if not impossible. In the Central Trust Company 
Case there were but three interveners, and it is not clear that the 
diversion was within the preferential period. In each of the other 
cases there was but one intervention; and in at least one of them the 
diversion relied upon was prior to the six months period. It is also 
to be noted that the cases are not in harmony touching the date when 
the diversion period comimences to run ; two of them adopting 
the maturity of the creditor's claim, and the other two its création. 
The appellants insist upon the former standard; that is, that there 
can be no diversion as to any creditor until his claim becomes due. In 
that view, if we suppose that employés upon monthly salaries, payable 
upon the lOth day of each succeeding month, render services to a cor- 
poration during a given month in expectation that they will be paid 
out of the current income, which they help to create, and upon the Ist 
day of the following month such income is applied to the payment of 
claims for betterments, and thereupon the mortgagee commences a suit 
in foreclosure and procures the appointment of a receiver, it is clear 
that the employés are left remediless. Again, under such a rule, what 
relief is available for those who supply materials or perform labor dur- 
ing the month immediately preceding a receivership, in a case where 
the current revenues for that month are applied to the satisfaction of 
similar claims accruing during the preceding month, which hâve re- 
mained unpaid because of the diversion of the current revenues for that 
month to the discharge of interest on bonds ? And, generally speaking. 
it would inevitably resuit that claims most recently accruing, and there- 
fore most clearly entitled to protection, would least often be in a posi- 
tion to demand a restoration of diverted funds. It is doubtless true in 
actual practice that crédit is extended for current supplies and for 
labor upon the assumption that there has been no improvident diversion 
of the current income in the immédiate past quite as often as upon the 
expectation that there will be no such diversion in the immédiate fu- 
ture. Whatever standard may be employed in the case of an isolated 
claim in relation to an isolated diversion, it is thought that, at least in 
cases where the claims are numerous and the accounts current, the 
rule contended for would not only be difficult of application, but inéqui- 
table as well, and that some period must be adopted as a unit, during 
which ail claims are to be deemed to constitute a single group and hâve 
the same footing. We agrée with the court below in adopting the 
preferential period as such unit, and in holding that presumptively the 
current revenues thereof are applicable to the current debts, and that 
in case of a diversion restoration may be decreed for the common ben- 
efit of the entire group. 

Accordingly the cause will be remanded, with directions to modify 
the decree by limiting its opération to the $30,000 fund, to which is te 



KANSAS CITY PIPE LINE CO. V. TIDELITY TITLE & TRUST CO. 187 

T)e added interest at the rate of 7 per cent, per annura f rom the date 
the property was transferred to the appellants. Costs to appeUants. 

On Pétition for Rehearing. 

[4] The principal contention made in the pétition for rehearing is 
that the appeUants ought not to be compelled to pay interest f rom the 
date the property was transferred to them. The propriety of such a 
requirement appeared to us to be so obvions that discussion of the point 
was not thought to be necessary in our original opinion. We are not 
unmindful of the gênerai rule that, where property of an insolvent 
debtor passes into the hands of a receiver or an assignée in insolvency, 
interest is not ordinarily allowed to claimants to cover the delay in- 
cident to the settlement of the estate ; but this rule is not applicable 
hère. The order of sale was made, and the appeUants purchased the 
property, and the transfer thereof was made to them, upon the condi- 
tion and upon their implied agreement that they were to pay the ag- 
gregate of respondent's claims, up to $100,000, as a part of the pur- 
chase price. It is therefore not a question of penalizing, them for the 
delay incident to the litigation, but rather a question whether or not 
they are to profit thereby. When they bought the property, in efïect 
they agreed to pay, as the purchase price theref or, not only the amount 
which they hâve already paid, but also this $30,000. They hâve had the 
use of the $30,000, and the respondents, to whom it was presently due, 
hâve been deprived thereof. It is only fair and équitable that they 
should pay the value of such use. 

Upon other points no new considérations are advanced. Accordingly 
the pétition will be denied. 
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et al. (thi-ee cases). LANUON et al. v. KANSAS NATURAL GAS 

CO. et al. SAME v. McPHERSON, District Judge. 

(Circuit Court of Appeals, Elghth Circuit August 20, 1914.) 

Nos. 4179, 4195, 4196, 4202, 143. 

1. Courts (§ 489*) — Fedebal and State Courts — Conflict or Jukisdiction 
— Receivers. 

The State of Kansas commenced a suit agalnst the Kansas Natural Gas 
Company, a Uelaware corporation doing business in the state, to enforce 
its anti-trust laws. Pending the suit receivers were appointed by the 
fédéral court in a foreclosure suit for ail of the property of the company 
situated in Kansas, Oklahoma, and Missouri, under Judicial Code (Act 
March 3, 1911, c. 231) § 56, 36 Stat 1102 (U. S. Comp. St. 1913, § 1038). 
As the resuit of the hearing receivers were also afterward appointed by 
the State court for the property of the compauy in Kansas, and on their 
application such property was turned over to them by the fédéral re- 
ceivers by order of the court. The Kansas City Pipe Line Company, or- 
gauized as an auxiliary of the gas company, had leased ail of its prop- 
erty, consisting of pipe Unes, to the gas compauy and was a large créd- 
iter for rentals. It also had a mortgage on its proiwrty, and the gas 
company had two mortgages securing outstanding bonds, in ail aggregat- 
iug $13,000,000. The pipe line company, and also its mortgagee, were 

*For otber casas se» eame toplc & S nvmbsb is Dec. tt Am. Digs. 1907 to data, & Bep'r Indexes 



188 217 FEDERAL REPORTER 

brought Into the state suit, and a receiver for the pipe Itiie company ap- 
pointed thereln. The receivers for both companies and the gas company 
itseU applied to the fédéral court to hâve ail of the property of sueh 
Company, including money in the hands of the receivers, tumed over to 
Its state receivers, which was opposed only by the pipe Une company 
and its mortgagee. The property of the gas company consisted of gaa 
Wells owned and leased in Kansas and Oklahoma and pipe Unes extend- 
Ing therefrom through Kansas and Into Missouri, and Its business was 
the supplying cl gas, for the most part through local companies, for the 
use of about 40 cities and towns in those two states, from which a large 
revenue was collected by the fédéral receivers, and ail parties agreed 
that, in order to conserve the property, ail that In the three states must 
be kept and operated together. Held, that the mère pendeney of tlie 
suit in the state court did not deprive the fédéral court of jurlsdlction to 
appoint receivers at suit of the mortgagee, but that because of the na- 
ture of the suit In the state court Its receivers, when appolnted, had the 
better right to possession of the property within the state, and that as 
ail parties in interest, except the pipe Une company and Its mortgage 
trustée, desired It, and the necessity for a common control and manage- 
ment of the entire property was apparent, it was within the povver of 
the fédéral court to turn over possession of ail of the property and 
money in the hands of its receivers to the state receivers, subject to ail 
lawful liens arising by virtue of its own receivershlp, retaining jurisdlc- 
tion of the suit until tliat in the state court was disposed of. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 1324^1330, 1333- 
1341, 1372-1374; Dec. Dig. § 489.* 

Conflict of jurisdiction with state courts, see note to LouisvlUe Trust 
Co. V. City of Cincinnati, 22 C. C. A. 356.] 

2. Eeceivers (§ 91*) — Adoption of Lkase. 

Where an order appointing receivers provlded that contracts and leases 
should not be taken as adopted without the express action of the court, 
the fact' that they coutinued to use leased property did not bind them as 
an adoption of the lease, the court not having been asUed to adopt or dis- 
affirm it, so as to make the rental called for by the lease an operating ex- 
pansé of the receivershlp and a lien on the property and its income. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. %% 167, 168 ; Dec. 
Dig. § 91.*] 

Appeals from the District Court of the United States for the Dis- 
trict of Kansas; Smith McPherson, Judge. 

Suit in equity by the FideHty Title & Trust Company, trustée, and 
John L. McKinney, against the Kansas Natuiral Gas Company. From 
certain orders made by the District Court, the Kansas City Pipe Line 
Company and the Fidelity Trust Company and also John M. Landon 
and R. S. Litchfield, as receivers, separately appeal. Pétition of 
John M. I^andon and R. S. Litchfield, as receivers, lor a writ of 
mandamus against Hon. Smith McPherson, as assigned Judge of the 
District Court for the District of Kansas, First Division. Orders 
appealed from modified and affirmed. Pétition for mandamus denied. 

See, also, 209 Fed. 300, 126 C. C. A. 226. 

J. W. Dana and W. C. Scarritt, both of Kansas City, Mo. (E. L. 
Scarritt, E. S. North, and A. M. Seddon, ail of Kansas City, Mo., 
on the briefs), for appellants Kansas City Pipe Line Co. and Fidelity 
Trust Co. 

John S. Dawson, Atty. Gen., of Kansas, Chester I. Long, of Wichita, 
Kan., and John H. Atwood, of Kansas City, Mo. (O. P. Ergenbright 

*For otber cases se* same topic & S NVMS^a In Dec. & Am. Dlga. 1907 to date, & Ren'T Indexe* 
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and T. S. Salathiel, both of Independence, Kan., on the brief), for 
appellants Landon and Litchfield. 

Charles Blood Smith, of Topeka, Kan. (Samuel Barnum, of Topeka, 
Kan., on the brief), for appellees Fidelity Title & Trust Co. and Mc- 
Kinney. 

Samuel S. Mehard, Cornélius D. Scully, and Churchill B. Mehard, 
ail of Pittsburgh, Pa., filed a brief by leave of court on behalf of the 
protective committee of holders of second mortgage bonds of the Kan- 
sas Natural Gas Co. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. Thèse are appeals from orders of the Dis- 
trict Court of the United States for the District of Kansas made in 
the adjustment of a conflict of jqrisdiction between it and a state 
court. On January 5, 1912, the state of Kansas brought an action 
against the Kansas Natural Gas Company and others in the district 
court of Montgomery county in that state to enforce its anti-trust laws. 
The Company is a Delaware corporation, with business headquarters 
in Montgomery county. The hearing of the action began September 
30, 1912, but before its conclusion and on October 7th McKinney, a 
créditer holding second mortgage bonds, filed a creditor's bill against 
the Company in the court belcw and caused receivers of its property 
to be appointed. October 19th the Fidelity Title & Trust Company, 
trustée in the first mortgage of the défendant company, was made a 
party plaintifï. Shortly afterwards the trustée filed an independent 
bill in foreclosure. For convenience thèse suits will be referred to as 
the foreclosure suit. By proceeding under section 56 of the Judicial 
Code jurisdiction was taken by the court below of the company's 
property in Missouri and Oklahoma. On February 15, 1913, the state 
court concluded its considération of the action before it and ren- 
dered judgment against the company, appointing receivers of its prop- 
erty in Kansas, directing them in conjunction with the Attomey Gen- 
eral to appear in the court below and urge the prior jurisdiction of 
the state court and the rights of the state of Kansas, making the Kan- 
sas City Pipe Line Company a party défendant and restraining it 
from Htigating elsewhere any matter of its contract with the Kansas 
Natural Gas Company. February 18, 1913, the Attorney General 
and the state receivers appeared in the court below and applied for 
possession. It was held, June 5, 1913, they should prevail. 206 Fed. 
772. On appeal to this court the order was affirmed. 126 C. C. A. 
226, 209 Fed. 300. 

The order directed the fédéral receivers to surrender ail the prop- 
erty in Kansas to the state receivers and retained the matter for fu- 
ture directions respecting certain conflicting relations and the moneys 
on hand from the opération of the business. The mandate of this 
court was spread on the records of the court below December 30, 
1913, and the physical property of the company in Kansas, both owned 
and leased, was accordingly turned over to the state receivers. There 
was also paid them the sum of $75,000. The fédéral receivers re- 
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tained subject to further directions of the court below approxlmately 
$1,000,000, including live crédits which were shortly thereafter col- 
lected. Payments upon the funded debt and certain other obligations 
of the Kansas Natural Gas Company having been stopped, this amount 
in the hands of the fédéral receivers was materially increased by 
further receipts of the business. While the above proceedings were in 
course, other things occurred which hâve a bearing on the contro- 
versies hère. On Rlarch 11, 1913, the Fidelity Trust Company, the 
mortgage trustée of the Kansas City Pipe Line Company, was made 
a défendant in the action in the state court, and the restraining order 
mentioned was extended to it. On June 21, 1913, the state court ap- 
pointed a receiver of the Pipe Line Company. December 6, 1913, the 
insolvency of the Kansas Natural Gas Company, confessed by it in the 
foreclosure suit in the court below, was made an additional ground 
for the state receivership. 

[1] The appeals now before us were taken from subséquent orders 
of the court below by the state receivers and by the pipe line Com- 
pany and its mortgage trustée, who had appeared as interveners. On 
January 23, 1914, the state receivers mo'ved the court below to order 
its receivers to pay over to them ail moneys then or thereafter in pos- 
session in virtue of the fédéral receivership. The Kansas Natural Gas 
Company, from the opération of whose property, owned and leased, 
the moneys came, asked that the motion be granted. The state re- 
ceiver of the pipe line company also desired the moneys paid over 
subject to any liens and claims of that company or of himself as its 
receiver. As will be presently explained, the pipe line company 
owned extensive properties which by lease and contract had become 
embraced in the System operated by the Kansas Natural Gas Company. 
On January 24, 1914, the court below ordered its receivers to deliver 
to the state receivers the property of the Kansas Natural Gas Com- 
pany in Missouri and Qklahoma to be returned by the latter at the 
end of their custody and opération of the property in Kansas, also, 
excepting a réservation net important hère, to pay over to the state 
receivers ail moneys then or thereafter in hand subject to ail liens 
and claims with right to assert them in the state court. The state court 
thereupon directed its receivers to accept and receipt for the property 
and moneys upon the terms of the order of the court below. The pipe 
line company and its mortgage trustée appealed. Cause No. 4179. 

On February 6, 1914, the court below modified the order of Jan- 
uary 24th by limiting the amount of money to be paid over to $600,- 
000. On March 12th the remaining fédéral receiver, the others hav- 
ing resigned, was ordered by the court below to continue coUecting 
for ail gas theretofore or thereafter sold to purchasers or consumers 
in St. Joseph, Kansas City, Joplin, and elsewhere in Missouri. From 
thèse sources a large part of the inconie from the entire business was 
derived. The Attorney General of the state and the state receivers 
renewed their earlier application for the moneys and complained of 
the orders of February 6th and March 12th as violative of the man- 
date of this court, and also because the fédéral receiver was allowed 
to collect for gas which he neither produced, bought, nor paid for, 
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but ail of which was acquired, transportée!, and delivered by the state 
receivers. The application was denied March 23, 1914, except that 
the fédéral receiver was dirccted to pay the state receivers an addi- 
tional $100,000; the order reciting: 

"Which said money is paid for the express purpose, and for noue other, to 
enable the state receivers of the district court of Montgomery county, Kan., 
to operate the entire property and to furnish a gas supply to patrons and 
consumers at St. Joseph, Mo., Kansas City, Mo., Joplln, Mo., and other places 
in the state of Missouri and subject to the right of the state court receivers 
to make further applications for money for said purposes." 

The state receivers appealed from the order except as to the pay- 
ment of the money. Cause No. 4195. The pipe line company and 
its mortgage trustée appealed from that part of the order directing the 
payment of the money. Cause No. 4196. Afterwards the pipe line 
company and its mortgage trustée prosecuted a further appeal from 
the orders of January 24th and March 23d (Cause No. 4202), and 
the state receivers applied for a writ of mandamus to require the 
judge of the court below to observe the mandate of this court (Cause 
No. 143, original). 

A brief description of the property and business of the Kansas 
Natural Gas Company and the relation of the pipe line company there- 
to and its place in this litigation will assist the understanding of the 
controversies before us. The Kansas Natural Gas Company was 
engaged in the production, purchase, transportation by pipe lines, and 
marketing of natural gas. It supplied gas for lighting, heating, and 
manufacturing purposes in about 40 cities and towns in Kansas and 
Missouri. Its System of pipe hnes, including those leased from other 
companies, extends from the Hogshooter gas field in Oklahoma, 
through eastern Kansas and across the Missouri river above Leaven- 
worth, to St. Joseph, Mo., a distance of about 250 miles, with varions 
branches therefrom, to Joplin, in southwestern Missouri, and the cities 
and towns in that neighborhood, to Kansas City, Mo., and Kansas 
City, Kan., and to Lawrence, Topeka, Leavenworth, and Atchison, 
Kan. Some of the gas is still obtained from wells in Kansas, but 
most of it from wells in Oklahoma. Much the larger part of the pipe 
line System is in Kansas ; the lines into Missouri, particularly at Kan- 
sas City, being short in comparison. AU the gas for the Missouri 
cities and towns goes through trunk pipe lines in Kansas. Gas for 
the larger cities in both Kansas and Missouri is generally sold to 
local companies formerly in the artificial gas business and is distributed 
by them to consumers. 

Because of the nature of the natural gas business, the necessity of 
shifting the pipe lines and compresser plants to reach new sources of 
supply as gas wells give ont, the physical interconnection of the vari- 
ous pipe lines owned and leased, the fact that the principal source of 
supply is in Oklahoma, while a large proportion of the sales is in 
Missouri, and most of the trunk lines are in Kansas, ail agrée that the 
System operated by the Kansas Natural Gas Company should be re- 
garded as an intégral indivisible unit. Both the court below and the 
state court so found in express terms. The fédéral receivers and the 
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State receîvers hâve so représentée!, and the parties to thc litîgfatipn 
by their respective counsel so state. Counsel for the pipe Une Com- 
pany and its mortgage trustée, two of the appellants hère, express the 
situation as follows: 

"And it seems to be a conceded tact that the dismemberment of this System 
by segregatlng the parts lu the difEerent states, or by taking from it the flxed 
properties of the Kansas Oity Pipe Line Company, would wholly disable the 
entire System, conflscate the values of the several parts, and deprive a mil- 
lion people of a prime necessity of life." 

Counsel for the protectiv'e committee of holders of the second mort- 
gage bonds of the Kansas Natural Gas Company say that: 

"A perpétuation of the dual receivership of the Kansaa Natural Gas Com- 
pany would wreck the property. • ♦ * Interests of ail parties concerned 
can best be served by making the management of the Kansas receîvers ex- 
clusive over ail the property, including money, now in the hands of the court 
or of the fédéral receivers." 

Counsel for the other parties are hardly less positive. 

Abput 35 per cent, of the pipe line system operated by the Kansas 
Natural Gas Company and a substantial part of the compressor plants 
and appliances necessary for its opération belong fo the pipe line 
company. It owns the double line extending from Olathe, Kan., a 
short distance into Missouri at Kansas City, and the contracts with 
the local distributing companies of Kansas City, Kan., and Kansas 
City, Mo., are in its name. It also owns a trunk line closely paral- 
leling one of the Kansas Natural Gas Company from Olathe to the 
northeastern part of Wilson county, Kan., and the double trunk line 
thence to Grabham in Montgomery county. The cities and towns in 
southem Kansas east of Montgomery county and those in southwest- 
ern Missouri are served through lines owned by the Kansas Natural 
Gas Company, as also are Topeka, Lawrence, Leavenworth, and Atchi- 
son, Kan., and St. Joseph, Mo. The lines of the Kansas Natural Gas 
Company extend but a short distance into Oklahoma. They connect 
there with the lines held under lease from another company, for which 
the state court has also appointed a receiver. To the southern end 
of thèse lines hâve been attached between 15 and 20 miles of pipe 
belonging to the pipe line company, removed there from Kansas. 

The Kansas Natural Gas Company was organized in 1904. It has 
a capital stock of $12,000,000. June 20, 1904, it issued $4,000,000 
of first mortgage bonds, and on March 1, 1906, an equal amount of 
second mortgage bonds. Both mortgages contain sinking fund provi- 
sions for the retirement of the bonds in annual installments in 12 
years from their dates, respectively. The pipe line company, though 
having an independent corporate origin, was organized as an auxiliary 
of the Kansas Natural Gas Company. The latter owns one-half of 
its capital stock of $5,000,000. On August 1, 1907, the pipe line com- 
pany issued $4,745,000 of mortgage bonds maturing annually in 
séries, the last in 1918. The Fidelity Trust Company, one of the ap- 
pellants, is the trustée in the mortgage. After the appointment of the 
fédéral receivers of the Kansas Natural Gas Company October 9, 
1912, default was made in interest, sinking fund, and principal install- 
ments of the bonds of both companies. 
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On January 1, 1908, the pipe line company and the Kansas Natural 
Gas Company entered into a contract, termed a lease, whereby the for- 
mer granted and leased to the latter, for 99 years from February 2, 
1906, ail its properties, franchises, and rights of every kind and de- 
scription excepting its franchise to be a corporation, its corporate seal, 
office furniture, records, and muniments of title. Even the right to 
use its name in business and litigation was given. On its part the 
Kansas Natural Gas Company contracted to pay (1) ail taxes and 
public charges upon the leased property, franchises, and rights, upon 
the bonds of the pipe line company, which it was required to pay or 
deduct, and upon dividends on its capital stock; (2) ail interest upon 
the bonds issued by the pipe line company; (3) the annual require- 
ments of the sinking fund to redeem the bonds; (4) a sum sufficient 
to enable the pipe line company to pay dividends of 6 per cent, on 
its capital stock; (5) the actual expense of maintaining the corporate 
organization of the pipe line company and of providing suitable of- 
fices for its officers and directors, not exceeding $500 per annum. In 
addition the Kansas Natural Gas Company assumed ail outstanding 
obligations and liabilities, absolute and contingent, of the pipe line 
company. On January 1, 1913, the pipe line company asked leave of 
the court below to file an intervening pétition in the foreclosure suit. 
With leave afterwards granted it filed a pétition March 24, 1913, in 
which it appeared specially for the assertion of its rights under the 
lease, but otherwise denied the jurisdiction of the court over it. On 
JanUary 24, 1914, its mortgage trustée, to whom the bond and inter- 
est sums were payable under the lease, joined it in an amended and 
supplemental intervening pétition, claiming an adoption of the lease 
by the fédéral receivers and that by its terms there was then due $1,- 
276,187.16. It was aiso averred that the first intervening pétition was 
filed to give notice of a claim under the lease and to avoid an implica- 
tion of a contract to accept compensation on the basis of quantum 
meruit. This amended and supplemental pétition bas not been deter- 
mined by the court below. The amount claimed has since materially 
increased by the accrual of other sums under the lease. Large amounts 
are also due and unpaid on account of the first and second mortgage 
bonds of the Kansas Natural Gas Company. 

The questions presented by the appeals before us are, in short: 
What should be done with the money, and the property in Missouri 
and Oklahoma, in the custody of the fédéral receiver? What should 
be done with the claims of the pipe line company? The pipe line 
company objects to the payment of any money or the further sur- 
render of property to the state receivers until its demands under the 
lease are satisfied. Its position is that the court below had jurisdic- 
tion of ail the property owned and leased by the Kansas Natural Gas 
Company until the part in Kansas was surrendered; that the fédérai 
receivers were rightfully in possession of and operating it; that the 
remaining fédéral receiver still has the property in Missouri and 
Oklahoma ; that the state court has no jurisdiction outside of Kan- 
sas, and its receivers can exercise no authority beyond the borders 
of that state ; that the property in Missouri and Oklahoma cannot be 
21T F.— 13 
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lawf uUy surrendered to them ; that much of the money now held by 
the fédéral receiver cornes from the opération of the entire System 
before the property in Kansas was given up, and since then from 
the opération in Missouri and Oklahoma ; that the lease of the prop- 
erty of the pipe line eompany was adopted by the fédéral receiveis, 
and the sums due under it are an administrative or operating expense 
of the receivership, like the compensation of the receivers or tbe wages 
of their employés, which can be determined, allowed, and paid only 
under the orders of the court below; and, finally, that the pipe line 
Company has a first and prior lien upon ail the money in the hands 
of the fédéral receiver and the entire property of the Kansas Natural 
Gas Company, superior to ail other claims and liens, including the 
two mortgages given by the latter, though those mortgages are first 
in time. On the other hand, the state receivers claim that because ■ 
the action in the state court was first begun the fédéral receivership 
is void from the beginning, but if not so, then, when it lost control 
of the property in the primary jurisdiction in Kansas, it could not 
continue to hold in Missouri and Oklahoma under section 56 of the 
Judicial Code; also that the court below had no power to, and did 
not, charge the money and property with the demands of the pipe 
line Company. The essential unity of the entire System, the impera- 
tive necessity for a single m.anagement and opération, and a single 
control of the income are urged. 

Our conclusions may be briefly stated. The mère pendency of the 
action in the state court was not an obstacle to the appointment of 
receivers by the court below. The court below had jurisdiction of 
the parties before it and of the subject-matter, and, were there no 
other reason for its action, the trustée in the first mortgage of the Kan- 
sas Natural Gas Company had a right at once to impound the income 
from the mortgaged property, the state court not having yet acted. 
There was no conflict until it acted. The jurisdiction in Kansas was 
properly extended to Missouri and Oklahoma. When the state court 
appointed receivers, their superior right to the property in Kansas 
then arose, because of the nature of the action there and its prior 
pendency. That right was not self-executing, but in the orderly ad- 
ministration of justice was asserted by application in the court below. 
Thèse principles were f ully recognized in the opinion of the state 
court. The court below has the right to retain the foreclosure suit 
and await the progress and disposition of the action in the state court, 
with power to make such orders and decrees as future exigencies may 
require. When it surrendered the property in Kansas to the state 
receivers, it did not thereby lose the jurisdiction in Missouri and Okla- 
homa obtained under section 56 of the Judicial Code. The jurisdic- 
tion of the state court is confined to Kansas, and the authority of its 
receivers, as such, is no longer than the arm of the court. But their 
authority may be enlarged by agreement of the parties in interest, when 
agreeable to the court that appointed them, and not contrary to the 
laws of the states where the property is located, nor inconsistent with 
a prior jurisdiction. In such case they dépend on convention rather 
than the force of judicial process. 
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The necessity for a common control and management of the entire 
System of the Kansas Natural Gas Company appears f rom every point 
of view. It is sought by the state receivers at the instance of the state 
court, and is not contrary to law. The Kansas Natural Gas Company, 
the ovvner and debtor, its fîrst mortgage bondholders, and its second 
mortgage bondholders, as far as they hâve appeared, hâve urged the 
court to accomplish it. To divide the property and operate the sev- 
eral parts inharmoniously would cause great loss to the proprietary 
companies and the holders of their securities and would seriously 
impair the service to the public. Nothing can resuit from continuing 
the control of the fédéral receiver but confusion and loss, unless he 
act in an auxiliary or ancillary vi^ay to the state receivers, and that is 
not désirable for various reasons. The money on hand should fol- 
low the property. It would not be practicable to divide that earned 
after the state receivers were appointed on any than an arbitrary 
basis. Nothing is in the way of a complète surrender of ail the prop- 
erty and money to the state receivers, except the possession and control 
by the court below over the property in Missouri and Oklahoma and the 
claim of the pipe line company and its mortgage trustée that the sums 
due under the lease are an expense of the fédéral receivership and a 
first lien upon the entire estate of the Kansas Natural Gas Company 
and the proceeds of its opérations, which the court below and no 
other court can détermine and pay. The court below may relinquish 
possession and control when justice requires it. 

[2] We turn to the claim of the pipe line company and its mort- 
gage trustée. In appointing its receivers the court below reserved to 
itself the power to approve or disapprove leases and contracts, and 
none were to be taken as adopted without its express order. No such 
order had been made as to the lease in question. The pipe line com- 
pany has never formally asked the court below to adopt or disaffirm 
the lease. It relies for adoption upon administrative acts of the féd- 
éral receivers, but they are not sufficient in this case. It has no lien 
as claimed upon the entire estate by the Kansas Natural Gas Com- 
pany or the income from the receivers' opération. Its claim is under 
the lease. It was not affirmatively created by the court below or its 
receivers, and as asserted its relation to the usual, ordinary charges and 
costs of administration is not much doser, if at ail, than that of the 
bondholders of the Kansas Natural Gas Company. To allow the 
préférence claimed upon the entire property and income would dis- 
place the lien of prior mortgages to some extent. We pass the fact 
that the state court has appointed a receiver of the pipe line company, 
and enjoined it and its mortgage trustée from appearing in any other 
court for the détermination of any matter affecting the corporate 
property, assets, or liabilities of the Kansas Natural Gas Company. 
If the case were free from complications, the court below might, un- 
der the prayer for gênerai relief, détermine the amount equitably due 
for the use of the leased property and order it paid before surrender- 
ing the f und. But it is not uncommon for a court to turn f unds and 
property over to another court, subject to lawful claims to be deter- 
tnined by the latter. The state court has signified of record to take so 
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charged. That is not a récognition that any particuîar person has a 
preferential right, but a judicial acknowledgment that whatever right 
is found to exist will be protected. Undoubtedly the pipe Une Com- 
pany and its bondholders hâve substantial equities ; so hâve the bond- 
holders of the Kansas Natural Gas Company. The attitude of the 
State court has been patient and careful. There is nothing to indicate 
that it would be less responsive than the courts of the United States 
to the obHgations of contracts and the rights of those whose means 
hâve been invested in this precarious business, or more Hkely to al- 
low demands for service and rates to go to the point of confiscation 
of private property. 

The motion to dismiss in case No. 4179 is denied. The order of 
January 24, 1914, should be modified by making it additionally spé- 
cifie that the state receivers, with the express authority of the state 
court, accept the property and money subject to ail lawful liens and 
claims arising under or by virtue of the receivership in the court below, 
or otherwise. The property in Missouri and Oklahoma and the mon- 
ey, less the amount of taxed costs and allowances, should be sur- 
rendered to the state receivers, upon their receipt, authorized by the 
state court and according to the order of January 24, 1914, as modi- 
fied. As so modified, the order is affirmed. The other orders of the 
court below which are involved in thèse appeals are reversed, except 
so far as they direct the payment of money to the state receivers. 
The application for a writ of mandamus is denied, at the cost of peti- 
tioners. The matters involved in the appeals are remanded to the 
court below for further proceedings in conformity with this opinion. 



COLUMBIA RIVER PACKERS' ASS'N v. McGOWAN et aL 

(Circuit Court of Appeals, Ninth arcuit. October 13, 1914.) 

No. 2396 

Appeal and Beeob (§ 323*) — Parties — Sepaeate Appeal bt One oe Moeœ 
Parties. 

In an action for an injunctlon the court entered a separate judgment 
In favor of each of the three défendants against plaintiff In the sum of 
$7,361 as damages from a temporary injunctlon, and also a separate judg- 
ment that each défendant recover from the surety on the injunctlon bond 
the sum of $4,000, one-third the amount of the bond, which amount, it 
was recited, was included In the sum awarded against complainant, it be- 
ing specially declared that the liabillty of the sureties and of the com- 
plainant was coequal to the extent of $4,000 and no more. Held, that 
an appeal by complainant would not be dismissed on the ground that the 
surety was a necessary party to the appeal, and that a separate appeal 
could not be maintained by complainant, since the decree was separate 
with respect to ail the parties to it and distributive in its awards of dam- 
ages, and from such a decree each of the judgment debtors may prosecute 
an appeal, and a failure to join ail in an appeal is not fatal to the court's 
jurisdiction. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1796, 
1798-1805; Dec. Dig. § 323.*] 

*For otbar aasaa sas sanut touic & Siuimbeb is Dac b Ajo. Iligs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; George Don- 
worth and Edward E. Cushman, Judges. 

Action by the Cokimbia River Packers' Association against H. S. 
McGowan and others. From a judgment for défendants, plaintiff 
appeals. On motions to dismiss the appeal and for the issuance of 
a new citation. Motions denied. 

G. C. Fulton, of Astoria, Or., for appellant. 

Dorr & Hadley, of Seattle, Wash., and Welsh & Welsh, of South 
Bend, Wash., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. On August 11, 1908, the appellant filed 
in the court below its amended complaint, wherein it asked for an 
injunction to enjoin and restrain the appellees, and Walter Bussey 
and I. N. Stensland, from placing in any of the waters of the Co- 
lumbia river in front of or adjacent to three certain fishing sites, on 
Sand Island, alleged in the bill to belong to the appellant, or from 
maintaining in front of its premises in such waters, any obstruction 
whatever, and particularly the obstructions alleged in the bill to hâve 
been maintained there by the appellees, and from any interférence 
with the free and uninterrupted ingress to and egress from such prem- 
ises. A restraining order was granted by the court below, and the 
appellant was required to furnish a bond in the sum of $2,000, and 
subsequently an additional bond in the sum of $10,000. On each of 
thèse bonds the United States Fidelity & Guaranty Company became 
surety, "to pay ail damages and costs which may accrue to the de- 
fendants by reason of said injunction or restraining order, not exceed- 
ing" the sum named in the bond. Answers and cross-complaints were 
filed by the appellees McGowan, Lindstrom, and Coyle (the défend- 
ants Walter Bussey and I. N. Stensland having been dismissed from 
the suit without costs). After a hearing before the court the restrain- 
ing order theretofore issued against the appellees was dissolved, and 
it was ordered that the matter be referred to a spécial master for the 
taking of testimony upon the question of the damages sufïered by the 
appellees by reason of the granting of the restraining order. In the 
report of the master it was found: 

"That the défendants were equally interested In the fishing locations and 
that they should hâve separate judgments, each for one-third of the total 
amount of recovery, and each for one-third of the total costs incurred, 
• * * each of such judgments to be limited to $4,000 as against the bonds- 
men, which taken together, wUl make $12,000, the face of the bond." 

On September 22, 1913, a final decree was entered by the court be- 
low, wherein it was ordered, adjudged, and decreed that separate judg- 
ments should be entered herein in favor of each of the défendants 
for one-third of the total amount of recovery, to wit, one-third of 
$22,083, and for one-third of the total costs incurred by the défendants, 
and that said judgments should also be entered against the United 
States Fidelity & Guaranty Company, the surety upon the injunction 
bonds given by the complainant in this cause, each judgment against 
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the surety, however, to be limited to the sum of $4,000. Thereupon 
the court entered a separate jiidgment in favor of each of the appel- 
lees, against the Columbia River Packers' Association, in the sum of 
$7,361, together with the sum of $316.10, costs taxed therein, and also 
a separate judgment that each of the appellees recover from the 
United States Fidelity & Guaranty Company, surety, the sum of $4,- 
000, which amount it was recited was included in the sum awarded 
against the complainant in each judgment, it being especially declared 
that the liability of the surety and of the complainant was coequal to 
the extent of $4,000 and no more. From this dccree and judgment 
the appellant has appealed to this court. 

A motion to dismiss the appeal has been interposed by the appellees 
on the ground of failure of the appellant to include, as a party to the 
appeal, the United States Fidelity & Guaranty Company, the surety 
on the injunction bonds. The contention is that the surety company 
is a necessary party to the appeal for the reasons: First, that the 
judgment entered in the court below was a joint judgment against the 
appellant and its surety to the extent of the liability of the latter ; and, 
second, that the record discloses that no notice was served or any at- 
tempt made to sever the interest of the appellant from that of the 
surety, so that a separate appeal might be maintained by the latter. 
The appellant meets the motion to dismiss the appeal filed by the 
appellees with a motion for an order directing the issuance of a new 
citation to the surety company. The appellees resist the motion of 
the appellant to thus amend its citation, and in support of their con- 
tention to dismiss the appeal they invoke the rule laid down by the 
Suprême Court of the United States in the case of Estes v. Trabue, 
128 U. S. 225, 9 Sup. Ct. 58, 32 h. Ed. 437. In that case the writ of 
error was dismissed by the Suprême Court of its own motion, and 
the rule was there laid down that where the judgment below is a 
money judgment against the claimants and their sureties in a bond, 
naming them jointly, and the sureties do not join in the writ of error, 
and there is no proper summons and severance, the defect is a sub- 
stantial one which that court could not amend, and by reason of which 
it had no jurisdiction to try the case, and it would of its own motion 
dismiss the case without awaiting the action of the parties. Referring 
to the judgment in that case the court said: 

"There is nothing distributive In the judgment, so that it can be regarded 
as containing a separate judgment against the claimants and another sep- 
arate judgment against the sureties." 

It was because the judgment in that case was joint and not distribu- 
tive and separate against the claimants and sureties that it was held 
that ail the parties against whom the judgment had been entered 
had not joined in the writ of error, and the court could not therefore 
try the case, and the writ of error was dismissed. That is not this 
case. In this case we hâve a separate, distributive judgment fixing 
the amount adjudged against the complainant in favor of each of the 
défendants, and also fixing the amount adjudged against the surety 
company on the complainant's bond, and in favor of each of the de- 
fendants. Thèse judgments are clearly the exception mentioned by 
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tlie court, where the sureties hâve the right to a separate writ of 
error or appeal, and their failure to take such appeal does not de- 
prive the appellate court of jurisdiction of the case with respect to 
the other appellànts. 

The case of Mason v. United States, 136 U. S. 581, 10 Sup. Ct. 
1062, 34 L. Ed. 545, is also cited by the appellees in support of the 
motion to dismiss the appeal. In that case the action was against the 
postmaster at Chicago and the sureties on his officiai bond, the al- 
îeged breach being that he had not accounted to the United States 
for large sums of money received by him from the sale of postage 
stamps and other sources connected with the postal service. The 
process was against the postmaster and seven of the sureties jointly. 
The judgment does not appear in the record, but it is to be presumed 
that it followed the process and was joint against ail the défendants. 
A writ of error was taken to the Suprême Court by certain of the 
sureties who had appeared in the court below, without joining the prin- 
cipal or certain other of the sureties who had made default. The 
plaintiff in error moved to amend the writ of error by adding the 
omitted parties as plaintiffs in error, or for a severance of those par- 
ties. The motion for leave to amend the writ of error was denied 
and the writ dismissed. The dismissal was in accordance with the 
rule declared in Estes v. Trabue, supra. 

The case of Inland & Seaboard Coasting Co. v. Toison, 136 U. S. 
572, 10 Sup. Ct. 1063, 34 L. Ed. 539, decided by the Suprême Court 
on January 6, 1890, less than one year after the rendition of its déci- 
sion in Estes v. Trabue, supra, and four months prior to the décision 
in Mason v. United States, supra, is not easily distinguished from 
those two cases. In this intermediate case a judgment had been ren- 
dered in favor of the plaintiff and against a sole défendant at a 
spécial term of the Suprême Court of the District of Columbia. The 
défendant appealed to the General Term and gave sureties. The Gen- 
eral Term confirmed the judgment of the lower court and entered a 
judgment against the défendant and against the sureties. The défend- 
ant then sued out a writ of error from the Suprême Court of the 
United States, without joining the sureties. The défendant in error 
moved to dismiss the writ for nonjoinder of the sureties, and the writ 
was accordingly dismissed by the court on November 4, 1889. On 
December 23, 1889, counsel for the plaintiff in error moved to rescind 
the judgment of dismissal and to restore the cause to the docket. In 
support of the motion it was urged, among other things, that it was 
too late to sue out another writ of error. Counsel for the défendant 
in error resisted the motion, contending that the objection to the writ 
of error was jurisdictional and could not be cured by amendment, call- 
ing the attention of the court to its order of November 4, 1889, in 
the same case, and also to its décision in the case of Estes v. Trabue, 
supra, rendered less than one year prior thereto. On January 6, 
1890, the motion to rescind the judgment of dismissal, to restore the 
cause to the docket, and to amend the writ of error by inserting the 
names of the sureties, was granted, and the case returned to the 
docket. The court rendered no opinion in the case, but it seems proba- 
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ble that the court deemed the judgment a joint judgment, and the 
am'endment appears to hâve been allowed under the provisions of sec- 
tion 1005 of the Revised Statutes (U. S. Comp. St. 1901, p. 714). 
The case is not an authority for enlarging the terms of the statute 
to bring in parties to a separate judgment in an equity case by the is- 
suance of an amended citation after ttie time for appeal has expired. 

The case of Copeland v. Waldron, 133 Fed. 219, 66 C. C. A. 271, 
in this court, cited by the appellees in support of the motion to dis- 
miss, was an appeal from a joint decree. It was there held that where 
the record failed to show that one of the défendants was in any man- 
ner joined in the appeal, or notified to join, or severed for failure or 
refusai to join, the defect was not one of form only which the Cir- 
cuit Court of Appeals might permit the appellants to cure by amend- 
ment under section 1005 of the Revised Statutes, but was fatal to 
jurisdiction on appeal. The distinction between that case and the 
présent case is obvious. In that case the decree was joint against ail 
the défendants. In this case the decree is separate and distinct with 
respect to ail the parties to it, and distributive in its awards of dam- 
ages and costs against each. From such a decree each of the judg- 
ment debtors may prosecute an appeal, and a failure to join ail in 
an appeal is not fatal to the jurisdiction of this court. 

The rule applicable in this case is stated in 2 Cyc. 760, as follows : 

"Where a decree or judgment Is several both In form and In substance, and 
the Interest represented by each of the copartles, plaintiff or défendant, is 
separate and distinct from that of the others, any party may appeal or sue' 
eut a wrlt of error separately, to proteet hls own Interests, without joining 
hls coparties in the appeal, and without a summons and severance." 

The motion to dismiss the appeal is denied, and the motion for the 
issuance of a new citation is also denied. 



DDNSMUIR T. SCOTT, OoUector of Internai Eevenue 

(Circuit Court of Appeals, Ninth Circuit Oetober 13, 1914.) 

No. 2386. 

1. Appeal and Eekoe (§ 671*) — Teial bx Couet — General I'inding — Rk- 

VIEW. 

Rev. St. § 649 (U. S. Comp. St. 1913, § 1587), provides that issues of 
fact in civil cases may be tried by the court with the written consent of 
the parties to waive a jury, and that the court's finding on the facts, 
whieh may be gênerai or spécial shall hâve the eflJeet of a verdict. Sec- 
tion 700 (U. S. Comp. St. 1913, § 1668) déclares that whén an Issue of fact 
in a civil case is tried by the court without a jury, the court's rullngs in 
the progress of the trial, if excepted to, and presented by bill of excep- 
tions, may be reviewed, and when the flnding is spécial the rule may ex- 
tend to the détermination of the sufEclency of the facts found to supiwrt 
the judgment. Held, that where a civil case la tried to the court and a 
gênerai flnding made, a revlew by the appellate court is limited to such 
rulings of the triaJ court in the progress of the trial as are presented by 
a bill of exceptions, which cannot be used to bring up the oral testlmony 
for review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2867- 
2872; Dec. Dig. § 671.*] 

•For other causes see same toplc & S numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. ÀPPEAL AND EEBOK (§ 842*) — SCOPE 01' ReVIEW — FiNDINGS. 

Whether at the close of the trial there is substantial évidence to sus- 
tain a flnding in favor of one of the parties Is a question of law which 
may be raised in an action tried to a jury by a re<juest for a peremptory 
Instruction and an exception to the refusai thereof, or, in case the trial 
is to the court, by a motion whlch présents the issue of law to the court 
for its détermination, at or before the end of the trial, as by a motion or 
request for a spécial flnding, and an exception to the déniai thereof. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3316- 
33.30; Dec. Dig. § 842.*] 

3. JUDGMENT (§ S28*) RES JUDICATA — DETERMINATION OF DiSMISSAL ^DIS- 

TRIBUTION OF ESTATE. 

Where a court exercising probate jurisdiction, in the course of a de- 
cree of final distribution recited a finding that testator was a résident 
of and domiciled In British Columbia, but was temporarlly reslding in 
the City and county of San Francisco, such détermination was not res 
judlcata as to testator's domicile as against the United States in proceed- 
ings to assess a war revenue tax on a legacy bequeathed by the wlU. 

[Kd. Note.— For other cases, see Judgment, Cent. Dig. §| 1556-1558; 
Dec. Dig. § 848.*] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action by James Dunsmuir against Joseph J. Scott, Collector of In- 
ternai Revenue, substituted in the place of August E. Muenter. Judg- 
ment for défendant, and plaintiff brings error. Afifirmed. 

The plaintiff in error brought an action against the défendant in error, the 
Collector of Internai Revenue, for the First collection district of the state of 
California, to recover the sum of $2,968.80, paid under protest to such col- 
lector as a tax under the provisions of the War Revenue Act of June 13, 1898, 
upon the legacy received by the plaintiff in error under the will of Alexander 
Dunsmuir. As alleged in the complaint, the right to recover the amount of 
the tax so paid was based upon two grounds: First, that Alexander Dunsmuir 
was domiciled in British Columbia at the time of his death, and that therefore 
the legacy was not subject to the tax; and, second, that the legacy had no 
taxable value by reason of the fact that it was burdened with the payment 
of an annuity of ?25,000. The answer alleged that Alexander Dunsmuir was 
domiciled in California at the time of his death, and denied that the legacy 
had no taxable value. A jury trial was waived, and the cause was tried be- 
fore the court. At the close of the testimony the court made a gênerai find- 
ing for the défendant, and judgment was entered accordingly. 

Andrev/ Thorne and Wallon C. Webb, both of San Francisco, Cal., 
for plaintiff in error. 

John W. Preston, U. S. Atty., and M. A. Thomas, Asst. U. S. Atty., 
both of San Francisco, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiff in error contends that there is no évidence to support the find- 
ing of the District Court that Alexander Dunsmuir was domiciled in 
San Francisco at the time of his death, and to sustain that contention 
présents to this court by a bill of exceptions the testimony received in 
the court below. 

*For other cbsm se* Mme topic & { nvmbeb in Dec. t Am. Digi. VU! ta data, & Rap'r Indexai 
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[1] Under the provisions of Act March 3, 1865, 13 Stat. 501, Rev. 
St. §§ 649, 700 (U. S. Comp. St. 1913, §§ 1587, 1668), the rule is well 
settled that if a jury trial is waiyed, and a gênerai finding is made by 
the court, review in an appellate court is limited to such rulings of the 
trial court in the progress of the trial as are presented by a bill of ex- 
ceptions, and that the bill of exceptions cannot be used to bring up the 
oral testimony for review. Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 
608; Dirst v. Morris, 14 Wall. 484, 491, 20 L. Ed. 722; Grayson v. 
Lynch, 163 U. S. 468, 16 Sup. Ct. 1064, 41 L. Ed. 230; Streeter v. San- 
itary District of Chicago, 133 Fed. 124, 66 C. C. A. 190; Hill v. Walker, 
167 Fed. 241, 256, 92 C. C. A. 633 ; W. L. Perkins & Co. v. Von Baum- 
bach, 185 Fed. 265, 107 C. C. A. 371 ; New York Life Ins. Co. v. Dun- 
levy, 214 Fed. 1, 130 C. C. A. 473. In Dirst v. Morris, Mr. Justice 
Bradley said: 

"But as the law stands, If a jury Is waived and the court chooses to flnd 
generally tor one slde or the other, the loslng party has no redress on errer, 
e.^cept for the wrongful admission or rejection of évidence." 

[2] The question whether or not. at the close of the trial, there is 
substantial évidence to sustain a finding in favor of one of the parties 
to the action is a question of law which arises in the progress of the 
trial. Where the trial is before a jury that question is reviewable on 
exception to a ruling upon a request for a peremptory instruction for a 
verdict. Where the trial is before the court, it is reviewable upon a 
motion which présents that issue of law to the court for its détermina- 
tion at or before the end of the trial. In the case at bar there was no 
such motion and no request for a spécial finding. We are limited, 
therefore, to a review of the rulings of the court to which exceptions 
were reserved during the progress of the trial. 

[3] Error is assigned to the admission of évidence which was offered 
as tending to prove that the place of domicile of Alexander Dunsmuir 
was, at the time of his death, in California. It is said that it was er- 
ror to admit such testimony, for the reason that the decedent's domicile 
had been fixed and established by the judgment of the superior court 
of the State of California of date June 3, 1901, a copy of which judg- 
ment was introduced in évidence by the plaintiff in error. That judg- 
ment, as it appears by the record, was not a judgment admitting to pro- 
bate the last will and testament of Dunsmuir, but was a decree of set- 
tlement of thé final account of the executor, and the final distribution 
of the estate of the décèdent in the state of California. In the course of 
the judgment it is recited that Dunsmuir was, at the time of his death, 
a résident of and domiciled at Victoria, British Columbia, but was tem- 
porarily residing in the city and county of San Francisco, "as appears 
from the évidence, both oral and documentary, introduced upon the 
hearing of the pétition for distribution." 

Passing thé question whether such a finding was appropriately within 
the scope of such a decree of final settlement and distribution, we turn 
to the question whether the finding of the probate court as to the dom- 
icile of the décèdent is res judicata as to the défendant in error herein. 
In Thormann v. Frame, 176 U. S. 350, 20 Sup. Ct. 446, 44 L. Ed. 500, 
it was held that the appointment of an executor or administrator of a 
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deceased person by the courts of one state cannot be held to foreclose 
inquiry as to the domicile of the deceased in the courts of another state, 
the court ruhng that the judgment in rem of a probate court binds only 
property within the control of the court which rendered it, and citing 
with approval the case of De Mora v. Concha, 29 Ch. Div. 268, affirmed 
in the House of Lords, 11 App. Cas. 541, holding that the decree of a 
probate court is not conclusive in rem as to domicile, and intimating 
that the findings on which judgments in rem are based are not in ail cas- 
es conclusive against the world. In Overby v. Gordon, 177 U. S. 214, 
20 Sup. Ct. 603, 44 L. Ed. 741, it was held that the mère finding by a 
probate court of the fact of domicile in a proceeding in rem did not 
conclusively bind ail the world as to that fact. In Tilt v. Kelsey, 207 
U. S. 43, 28 Sup. Ct. 1, 52 L. Ed. 95, it was reafRrmed that an adjudica- 
tion by a probate court that a testator was a résident of the state in 
which the court was held was not necessarily conclusive on the question 
of domicile, nor even évidence of it in a collatéral proceeding. And 
although the court in that case held that the Surrogate Court of the 
county of New York had not the jurisdiction to decree the payment of 
a transfer tax alleged to be due the state of New York under a statute 
requiring the payment of such a tax where the décèdent was a résident 
of that state, and so held on the ground that the decedent's will had 
been admitted to probate in New Jersey with an adjudication that he 
was a résident of that state, and proceedings thereupon had been had 
whereby his whole estate had there been distributed in accordance with 
the terms of the will, the décision was based expressly upon the ground 
that to permit the proceeding in the court of New York would be to 
deny full faith and crédit to the judicial proceeding in the state of New 
Jersey, in violation of article 4, § 1, of the Constitution, since the efïect 
of the judgment in the New York court would be pro tanto to set aside 
the judgment of the court of New Jersey. But the Suprême Court in 
the course of the opinion reaffirmed the doctrine of the cases above 
cited, and quoted with approval Brigham v. Fayerweather, 140 Mass. 
411, S N. E. 265, in which the différence in the efïect of a judgment on 
the res before the court and of the adjudication of the facts on which 
the judgment is based had been pointed out, and it had been held that 
the decree of a probate court admitting a will to probate was not, on an 
issuebetween parties, one of whom was not a party to the probate pro- 
ceeding, compétent évidence of the testator's mental capacity. 

In the case now before us, the judgment of the court below had no 
effect upon the res which was before the probate court of Califomia, 
and it bas not the effect to disturb in any way the decree of that court 
as to the distribution of the property which was before it. It affects 
only the question of the liability of one of the legatees to pay a vi^ar tax 
on the legacy which he received under the will, and we hold that the 
right of the government to collect that tax is not precluded by the find- 
ing of the probate court that the domicile of Alexander Dunsmuir was 
in British Columbia. There was no error, therefore, in the admission 
of évidence which tended to show that his domicile was in California. 

The judgment is afïirmed. 
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EASTERN OIL & RBNDERING 00. V. THOMPSON. 

(arcuit Court of Appeals, First Circuit October 23, 1914.) 

No. 1087. 

Appbal AUd Eeeob (§ 1064*) — Haemless Berob — Mislkading Instbuctions. 
PlalntifC was employed In defendant's rendering plant to feed a suet 
liopper, to do whlch he was required to stand on a stool resting on a 
greasy and slantlng floor. Whlle doing so, his hand came in contact witlj 
the maclilne and was eut off. He testifled tliat wliile standing on the 
stool anotber employé shoveled tlie suet so that plaintUE was struck in 
ttie cbest, causing the stool to slip and plaintiff to fall, so that his liand 
came in contact wlth the machine. At the trial, défendant Introduced in 
évidence a statement, signed by plaintiff, in whieh he stated that he waa 
putting a pièce of fat into the hasher, when the fat twisted in the worm 
and caught his hand, and that it was a pure accident. The court chargea 
that plaintiff was bound to exercise reasonable care for his own safety, 
but there was no claim that he was careless so far as the particular ac- 
cident was concerned, nor was the jury required to consider the question 
of assumed rlsk, but, with référence to the statement, that, if the jury 
should believe ail that was la the paper, plaintiff could not recover, but 
that if he was overreached, did not understand, or was mentaUy dull, or 
his appréciation of his rights was Impaired, and the statement was not 
a fair représentation of what occurred, then he might recover, notwith- 
standlng the statement. Héld, that the instruction was not objectlon- 
able, as requiring the Jury to believe ail that was In the statement before 
they could render a verdict for défendant, but merely required them to 
believe the portion of it that had référence to how the accident occurred, 
and the instruction was therefore not mlsleading, to defendant's préju- 
dice. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. {§ 4219, 
4221-4224 ; Dec. Dlg. § 1064.*] 

In Error to the District Court of the United States for the District 
of New Hampshire ; Edgar Aldrich, Judge. 

Action by James L. Thompson against the Eastern Oil & Rendering 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Edward K. Woodworth, of Concord, N. H. (Streeter, Demond, 
Woodworth & SuUoway, of Concord, N. H., on the brief), for plain- 
tiff in error. 

John L. Mitchell, of Portsmouth, N. H. (John H. Bartlett and Ernest 
L. Guptill, both of Portsmouth, N. H., on the brief), for défendant in 
error. 

Before PUTNAM and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

BINGHAM, Circuit Judge. This is an action of tort brought under 
the employers' liability statute of New Hampshire (chapter 163 of the 
Laws of 1911), for injuries received by the plaintiff on the 28th of 
April, 1913, while in the defendant's employment. 

ïhe plaintiff alleged in liis déclaration, and offered évidence tend- 
ing to prove, that he was engaged in operating a dangerous machine 
used for cutting pièces of suet, the happer of which was attached to 

*Vsr «Uiar oasta «m gam* toplc A | muiibbb in Deo. A Am. Dlgs. XW7 to data, ft Rep'r Indexas 
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the end of a table from which he f ed the suet into the machine ; that 
in the opération of the machine he was required to stand upon a stool 
101/2 inches high, 2 f eet and 9 inches long, and 1 foot and 7 inches wide, 
which rested upon a greasy and slanting floor, to which it was not 
affixed ; that, while standing in this manner upon the stool in the per- 
formance of his duties, another employé, who worked near him shovel- 
ing suet upon the table, negligently or accidentally shoveled the suet in 
such a way that the plaintiff was struck in the chest, causing the stool 
to slip or tip, and the plaintiff to fall, so that his left hand came in con- 
tact with the machine and was eut off by the revolving worm at the 
bottom of the hopper. No one testiiied as to how the accident occurred, 
except the plaintiff, and no other account was given as to how it took 
place, except as will appear from a statement claimed to hâve been 
given by the plaintiff a day or two after the accident. 

No question was raised but that the évidence was sufficient to war- 
rant the submission of the case to the jury. The defendant's complaint 
is that the court, in his charge to the jury, withdrew from their con- 
sidération the question whether the plaintiff was guilty of contributory 
négligence, and thereby committed error. 

The portions of the charge that were excepted to read as f ollows : 

"There are certain reclprocal obligations under a contraet of service, and 
among them is the obligation of a man who wants work to exercise reasonable 
care in respect to proteeting himself. I do not know that there is much in 
this case to consider on that phase of the case for two reasons. The flrst is 
that there is, I thlnU, no clalm made hère that the plaintiff was careless him- 
self, so far as this particular accident was concerned that caused the injury." 

And: 

"I do not think that there is any occasion to trouble yourselves about the 
question of assumption of rlsk, or about the question of the plaintlff's négli- 
gence, because I do not understand it to be clauned that he assumed the 
rlsk, except as his knowledge bears upon the question of contributory négli- 
gence — that is, his own négligence. I do not think the défendant is clalmlng 
that he was négligent; therefore there Is nothing about the assumption of 
risk or his négligence for you to consider." 

The défendant introduced in évidence the statement signed by the 
plaintiff, and the portions disclosing how the accident occurred are as 
f ollows : 

"At the tlme I got hurt I was puttlng a pièce of fat Into the hasher with 
my left hand, and the fat twisted as it caught in the worm, and caught my 
hand. 1 puUed my hand as soon as it got caught, and I had it ont before 
the machine was stopped. • • * It was merely a pure accident." 

The court, in charging the jury with référence to this pièce of évi- 
dence, said : 

"A paper has been presented hère which the witness, Mr. Qulnlan, says he 
secured from this man [the plaintiff] the third day after the Injury. I do uoc 
know exactly what to say about it, but you hâve a rlght to consider it. 
* * * You hâve a rlght to consider every thing about it as bearing upo» 
the iiut'stlon as to what you believe — as to which story you belleve. Now, I 
think, if you should believe ail that is in that paper, the plaintiff would not 
be entitled to recover hère; but if you should believe that he was over- 
reached, and that he did not understand, and that he was mentally duU, and 
that his appréciation of his rlghts was impaired, and that It was not a fair 
représentation and does not fairly represent what occurred, and you believe 
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tbat what he states on the stand does fairly represent what occurred, yoti 
ean see that that would be a dififerént thing — (bat Is, If you believe ail that 
Is In that paper, he would not be entltled to recover, because that cleans htm 
eut altogether on every branch cl the case; but if you think that It does 
not fairly represent what he said, and you believe what he says hère, then 
you wlll consider whether he is entltled to recover or not under the instruc- 
tions whlch I hâve glven you." 

The défendant daims that the évidence contained in the statement 
above quoted tends to show that the plaintiff was guilty of contribu- 
tory négligence, and for this reason takes the position that it was prej- 
udiced by the charge wherein the court said that he thought no con- 
tention was made that the plaintiff was guilty of contributory négli- 
gence, and that it would not be necessary for them to consider that 
question. 

It is apparent that the évidence as given by the plaintiff upon the 
witness stand and in the statement présents two distinct and divergent 
views as to how the accident occurred. The évidence given by him 
upon the witness stand, if believed, was of such a nature that the jury 
could find that the injury he sustained was due solely to the defend- 
ant's négligence in failing to provide a suitable place for him to work, 
and would not warrant a conclusion that he was guilty of contributory 
négligence. On the other hand, the évidence contained in the statement 
would not warrant a conclusion that his injury was due to the fault 
of the défendant, but that it was an accident or due to his own careless- 
ness. It is also apparent that the court, in the portions of the charge 
hère excepted to, was discussing the évidence as presented by the plain- 
tiff upon the stand, and, had that been the only évidence of how the 
accident occurred, the court would hâve been fully justified in telling 
the jury they need not pass upon the question of contributory négli- 
gence. 

When the court in his charge came to consider the évidence pre- 
sented by the statement, which was the last thing he took up before 
finally submitting the case to the jury, he instructed them that if they 
believed ail that was said in the statement as to how the accident oc- 
curred, and that what the plaintiff stated on the stand did not fairly 
represent how it occurred, then the plaintiff would not be entitled to 
recover, "because that cleans him out altogether on every branch of 
the case." It is true that in delivering this portion of the charge the 
trial judge did not state the grounds upon which his ruling was based 
— whether it was because the statement failed to show that the défend- 
ant was in fault, or whether it showed conclusively that the plaintiff's 
injury was due solely to his négligence, or was purely accidentai. 
Whatever the reasons were which actuated him in giving this charge, 
it is évident that the jury were directed to give the évidence upon which 
the défendant relies as tending to show contributory négligence due 
considération, and that the défendantes rights were in no way inf ringed, 
but were fully protected. If the jury believed the account of the ac- 
cident as given in the statement, that was the end of the case ; if they 
did not believe it to be a true statement of how the accident occurred, 
then the défendant was in no way prejudiced, because it could avail it 
nothing on the question of contributory négligence. 
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The défendant says that the charge required the jury to believe ail 
that was in the statement before they could render a verdict for the 
défendant, and that, if they simply believed a portion of the statement, 
and that portion happened to be the part with référence to how the 
accident occurred, the jury would not be called upon to render à ver- 
dict for the défendant, and the défendant would be prejudiced, in that 
the jury would not then consider this portion of the évidence as bear- 
ing upon the question of the plaintiff's contributory négligence. But 
this is plainly an improper construction of this portion of the charge, 
for it manifestly did not call upon the jury to find that ail that was con- 
tained in the statement was true before they could find a verdict for 
the défendant, but only that they should believe that ail that was in 
the statement as to how the accident occurred was true, and, if they 
did, their verdict should be for the défendant. 

We are therefore of the opinion that the jury were not misled to the 
defendant's préjudice by the portion of the charge excepted to, and 
that its exception should not be sustained. "A verdict is not set aside 
for erroneous instruction, when it is apparent, upon a reasonable con- 
struction of the whole charge, that the jury were not misled thereby." 
Saucier v. Spinning Mills, 72 N. H. 292, 56 Atl. 545 ; Theobald v. 
Shepard, 75 N. H. 52, 71 Atl. 26 ; Magniac v. Thompson, 7 Pet. 348, 
390, 8 L. Ed. 709. 

The judgment of the District Court is aiïirmed, and the défendant 
in error recovers his costs on appeal. 

PUTNAM, Circuit Judge (concurring). The plaintiff's déclaration 
was amended twice, once by formai amendment, and then by a papor 
entitled "Spécification." The statute referred to in the opinion in its 
second section permitted the plaintifï to recûver on account of the 
proof of an efficient négligence of a fellow servant sufficient to cause 
the in jury. The case, as stated by the plaintiff's brief, was as follows : 

"On this machine, as is shown by the photographs, was a hopper into which 
the suet was fed. At the bottom of the hopper was a revolving worm, which 
ground up the suet. The machine in question was at the left of the table onto 
which the suet was shoveled by the plaintiff's helper, and In the ordiuary 
course of the work the plaintiff stood on the bench in front of the table, took 
up the chunks of suet as they were shoveled onto the table, and put them In 
the machine, which ground them to pièces. The plaintiff testified that he had 
been struck by his helper several différent times before, that he was not 
watching the helper when he got hurt, that he was struck in the breast, but 
in splte of that fell forward, and not backward, and in such a manner that 
his left hand went into the hopper and down six Inchês onto the worm." 

It is apparent that the real issue in the case was the truth of the 
plaintiff's statement which we hâve referred to. Although the position 
occupied by the plaintiff was dangerous in certain respects, and al- 
though he knew the danger and might be said to hâve assumed it, yet 
the efficient cause of the injury was the carelessness of the coservant 
in striking the plaintiff as he did, and there was in the case no real 
question of contributory négligence or assumption of risk. 

At the close of the judge's charge there was a long discussion be- 
tween the defendant's counsel and the court because the court, as the 
défendant said, had not instructed the jury properly on the question cf 
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contributory négligence or the question of the assumptîon of risk; but 
there was no basis for instructions on either point, and, as the resuit of 
that discussion, no préjudice came to the défendant at the trial. 

There was put into the case the statement by the plaintiff made a 
few days after the accident, and some question was made whether the 
statement should go in as an admission or as évidence, which was of 
no real conséquence to the défendant, because the court instructed the 
jury that, if they believed the statement, it was the end of the plain- 
tiff 's case. It was not necessary to explain to the jury the reason there- 
for. 

No objection was made at the time of the trial, or until the présent 
argument, because in the long sentence covering the sum of the plain- 
tiff 's entire statement referred to the court instructed the jury that, if 
they believed "ail" the statement, they should find a verdict against the 
plaintiff. Some criticism is now made on account of the use of the 
word "ail," but none was made at the trial ; and that, of course, was 
one of those minor criticisms which should hâve been specifically called 
to the attention of the court and objected to on the spot. 

The basis of the discussion aforesaid, and of the grounds for ask- 
ing a new trial at the présent time, is the assertion of the défendant'» 
position about contributory négligence or the assumption of risk ; but 
the true issue was the négligence of a fellow servant, as we hâve said. 
The verdict was fully justified, unless the jury felt themselves bound 
by the statement made by the plaintiff, which we hâve referred to, and, 
of course, they were not thus bound. 



WILOKENS V. WILCKBNS. 

(Circuit Court of Appeals, Elghth Circuit October 12, 1914.) 

No. 4160. 

(Sj/Uahus hy the Court.) 

1. WlTNESSES (§ 150») — COMPETENCT — TbANSACTIONS WITH DECEDENT — "ReP- 

EKSENTATIVB.". 

An asslgn of a deceased person Is held by the hlghest Judlclal tribunal 
of Nebraska to be bis représentative, within the meaning of section 6882, 
Comp. Stat. of Nebraska 1911, which prohibits any person, liaving a di- 
rect légal interest in the resuit of any civil action or proceeding, from 
testifying to any transaction or conversation between him and the de- 
ceased person, when the adverse party is the représentative of the lat- 
ter, and this ruling is controUing la the national courts. 

[Ed. Note.— For other cases, see Wltnesses, Cent. Dig. §§ 560, 653-657; 
Dec. Dig. § 150.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Représentative. 

Competency of wltnesses in fédéral courts, foUowing state practice, see 
notes to O'Connell v. Reed, 5 O. C. A. 602 ; Hinchman v. Parlin & Oren- 
dorff Co., 21 a C. A. 278.] 

2. CouKTS (S 366*) — State and Fedekal Courts — Rulbs or Décision. 

The settled construction by the hlghest judlclal tribunal of a state of 
the Constitution or statutes of that state is controUing In the national 

*Vw atliM CBSts see same topic & i numbbb in Dec. à Am. Digs. 1907 to date, & Kep'r ladezes 
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courts, In ,the absence of any question of a violation of the national Con- 
stitution or statutes and any question of gênerai or commercial law. 

[m. Note.— Pop other cases, see Ctourts, Cent. Dlg. |§ 954-957, 960-968 ; 
Dec. Dig. § 366.* 

Oonclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. G. A. 478 ; Union & 
Planters' Bank of Memphis v. City of Memphis, 49 C. C. A. 468 ; Converse 
V. Stewart, 118 C. O. A. 215.] 

8. DEEDS (§ 211*) — WlTKESSES (§ 139*) — ^DUBESS SUFFICIENCT OF EVIDENCK 

— COMPETENCT OF WlTNKSS — ^TBANSACTIONS WITH DECEDENT. 

The plaintifl alleged that she was forced, by the duress of threats of 
her son to commit suicide, to convey her property to hlm, and brought 
suit after hls death against his grantee to avoid her deeds. Held, sho 
was not a compétent wltness to the transaction or the conversations re- 
latlng to it, and that, after laying aside her testimony, her charge of 
duress was not sustained by substantlal compétent évidence. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 637-647; Dec. 
Dig. § 211;* Witnesses, Cent Dig. |§ 582-597; Dec. Dig. § 139.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; W. H. Munger, Judge. 

Bill by Miene Wilckens against Alwine S. Wilckens. From decree 
for défendant, plaintiiï appeals. Affirmed. 

W. J. Courtright, of Fremont, Neb. (S. S. Sidner, of Fremont, Neb., 
on the brief), for appellant. 

John J. Sullivan, of Omaha, Neb., and James G. Reeder, of Col- 
umbus, Neb. (Louis Lightner, of Columbus, Neb., on the brief), for ap- 
pellee. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal by the complainant 
below from a decree of dismissal of her bill to avoid her deeds made 
on June 28, 1911, of 320 acres of land in Flatte county, Neb., and 
two lots in Columbus in that state, to her son, Henry Wilckens, on 
the ground that she was forced to make them by the duress of his 
threats that he would commit suicide and her fear that he would do so 
if she did not make the conveyances. The appeal invokes a trial of the 
case de novo, and the record of the évidence bas been examined with 
care, because the défendant below insists that it contains no compétent 
évidence of the duress, in view of the fact that Henry Wilckens con- 
veyed the property to his wife, the défendant below, on November 
7, 1911, and committed suicide about March 15, 1912, before this suit 
was commenced. 

[1] The statute of Nebraska déclares that: 

"No- person having a direct légal interest in the resuit of any dvll action 
or proceedlng, when the adverse party is the représentative of a deceased 
person, shall be permitted to testify to any transaction or conversation had 
between the deceased person and the wltness." Comp. Stat. of Nebraska 
1911, § 6882. 

[2] In the absence of any question of a violation of the national 
Constitution or statutes and of any question of gênerai or commer- 

«For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 tx> date, & Bep'r Indexe» 
217 F.— 14 
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cial law, the settleA construction by the highest judicial tribunal of a 
State G f the Constit»<tion or statutes of that state iâ controlling in the 
fédéral courts, and the Suprême Court of Nebraska has decided that 
an assign of a decfcased person is his représentative, within the true 
intent and meaning of this statute. 

[3] The plaintiff was therefore incompétent to testify to any trans- 
action or conversation she had with lier son, Henry Wilckens, regarding 
the issues in this suit, and her testimony thereto must be disregarded. 
Wamsley v. Crook. 3 Neb. 344; Parrish v. McNeal, 36 Neb. 727, 
55 N. W. 222; Kroh v. Heins, 48 Neb. 691, 67 N. W. 771 ; Smith v. 
Perry, 52 Neb. 73b, 741, 73 N. W. 282. 

When her testimony is laid aside, there remains in support of the 
averment of the bîJl that, at and for a few days before the time of ex- 
ecuting the conveyances, she "was repeatedly and many times threat- 
ened by her said son that, unless she made said conveyances, he also 
would commit suicide," and that she made the conveyances by reason 
of thèse threats, the following évidence to vvhich counsel for the 
plaintiff challenge attention and on wliich they seem to rely. A. P. 
Groves testified ïtiat in January or February, 1909, more than two 
years before the deeds assailed were made, Henry told him that he 
was trying to get his mother to put the property in his name ; that his 
mother objected; and that his father-in-law told him to tell her that, 
if she did not put the property in his name, he would kill himself. 
But this évidence is immaterial, because it discloses no threat made 
to plaintiff, incompétent because it is hearsay and irrelevant because, 
if such a threat were made in 1909, it was resisted for more than 
two years, and it does not tend to prove duress in June, 1911. 

Fred Rabeler, Sr., testified that four or five years ago Henry said 
to his mother, "I will kill myself and you also ;" and she wept ; that 
on the morning of June 28, 1911, she said she woyld sign everything 
in order to relîeve her of his threats ; and that she said that Henry 
had told her if she did not sign he would kill her. But this évidence 
was incompétent, because the threat which this witness heard was so 
remoîe in time and so disconnected with the transaction of June, 1911, 
the remainder of his testimony about threats was hearsay, and the 
plaintiff, whose statement he repeated, was herself incompétent to 
testify to it. 

Fred Rabeïer, Jr., testified that the plaintiff had told him at différent 
times that Henry had threatened her if she did not sign papers, and 
that he always proceeded by threats that he would commit suicide if 
she did not accède to his wishes. But this testimony is also hearsay 
and the répétition of the statement of an incompétent witness. 

Ed. Wurdeman testified that a few days before June 28, 1911, the 
plaintiff told him that Henry had her in court; that about the only 
way to get out of it was to let him hâve his own way; and that, if 
she did not, she feared that he would commit suicide as he had 
threatened. But so far as the testimony of this witness is of a threat, 
it is also hearsay, the mère répétition of the statement of an incom- 
pétent witness, and incompétent. Where a grantor of sound mind 
conveys her property to her son, the burden is on the party who al- 
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leges that the conveyance was induced by duress to prove that aver- 
ment. The record of the testimony in this case has been read and 
searched again and again, but there is no substantial compétent évi- 
dence that Henry Wilckens, at or near in time to the exécution of the 
deeds, threatened that he would commit suicide if the plaintiff did not 
sign them. No compétent witness testified that he heard any such 
threat, and the only évidence of it is the incompétent testimony of the 
plaintiff and the hearsay testimony of witnesses to her incompétent 
self-serving statements, and the court is reluctantly forced to the con- 
clusion that the plaintiff has utterly failed to bear the burden vvhich 
was upon her to prove that Henry Wilckens made threats to commit 
suicide at or near the time she made the deeds which overcame her 
mind and will and caused her against her choice to make the convey- 
ances. There are other facts clearly proved in this case that are not 
inconsistent with this conclusion. Henry Wilckens' father committed 
suicide in 1898, and it is doubtless true that the plaintiff ever after 
kept that fact in mind and feared that Henry, her only son and pre- 
sumptive heir, might do likewise, and that she never failed to con- 
sider and give weight to that fact and fear in exercising her will and 
making her choice of her action in ail she did and said in her relations 
and transactions with him. But that did not constitute compelling 
duress but the rational exercise of her mind and will and its free 
choice of her actions, in view of the fact of the father's suicide and 
the danger of the son. The plaintiff owned the property in this suit, 
which was worth many tens of thousands of dollars, from prior to 
the death of the father until 1906. At the request of her son, she 
procured money for him at varions times and became a surety for the 
payment of many thousands of dollars of his debts. He was married 
to the défendant in 1906. In that year she made deeds of the prop- 
erty hère in controversy to her son Henry and deposited them with 
trustées to be delivered to him at her death, in accordance with a writ- 
ten contract signed by her and Henry at that time to the effect that 
Henry should never advise, urge, or endeavor to influence her to sell 
or mortgage this property during her life, and that she would not sell, 
dispose of, .or mortgage it, unless it should be necessary to do so to 
provide her with money to defray her necessary living expenses. On 
May 23, 1910, they made a written agreement of cancellation of this 
contract. In May or June, 1911, the plaintiff, who lived in Columbus, 
wrote Henry, who was then living in California, for money to go to 
Europe. On receipt of the letter he telegraphed that he would come 
to Columbus. When the plaintiff was informed that he was coming, 
she sought to hâve a guardian of herself and her property appointed 
so that she would hâve no power to convey it, and expressed fear thaï 
she would be unable to resist any demands he would make, and she 
executed a trust deed of her property to Mr. Ed. Wurdeman. On 
Henry's arrivai he brought a suit against her and Wurdeman to set 
aside this trust deed. Fred Rabeler, Jr., and Ed. Wurdeman were 
her nephews, and they were bankers. She consulted with them, and 
under their advice she made an agreement of compromise with Henry 
on June 27, 1911, to the effect that his suit should be and it was dis- 
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missed; that the trust deed should be annulled; that fhe plaintifï 
should convey, and she did convey to Henry Wilckens, on the condi- 
tion expressed in the deed that she had and should hold a lien on the 
property conveyed for the payment by him and his assigns to her of 
$900 on the Ist day of March in each year so long as she should live, 
the north half of the southeast quarter of section 34 and the west 
half of the northwest quarter of section 35 in township 19, range one 
west, and lots 3 and 4 in block 1 of Stevens' addition to Columbus, 
ail in Flatte county, Neb. ; that she should also convey, and she did 
convey, to him the northeast quarter of section 34 in the same town- 
ship and range ; and that she should be released, and she was released, 
from ail liability for the payment of many thousands of dollars of 
debts of Henry for which she was bound as his surety. On the next 
day the deeds of this property, which this suit was brought to avoid, 
were made by the plaintiff pursuant to this compromise, and it was 
performed in other respects. She gave no notice of répudiation or 
rescission of this contract, and took no steps to rescind it until April, 
1912. Meanwhile Henry conveyed the property to his wife, who had 
no notice that the plaintiff claimed that she had been forced by duress 
to convey it to him, he became insane, and she placed him in a sani- 
tarium and defrayed his expenses until he died. 

The évidence fails to prove that threats or fears of her son's suicide 
had greater compelling force to cause her to make the deeds and com- 
promise of June 28, 1911, than to cause her to make the deeds and 
agreement of 1906, or the cancellation of that agreement, or to take 
other action during the years after the death of her husband, and it 
cannot be held that ail thèse acts were voidable for duress. The 
plaintiff was fully advised of the nature and légal effect of the trans- 
action of June 28, 1911. She was not taken alone or by surprise and 
driven hastily without f riends or advice to make the compromise and 
exécute the deeds. She made them after consultation with and ad- 
vice from her nephews, Fred Rabeler, Jr., and Mr. Wurdeman, ex- 
perienced business men who knew her and her son, their relations, 
and her property, and the facts proved fail to sustain the conclusion 
that her mind or will were overcome and forced by duress to assent 
to them, and the decree below must be affirmed. 

The resuit of this conclusion is that the plaintiff is entitled to the 
payment of $900 on the Ist day of March, 1912, and on the Ist day 
of March in each year thereafter as long as she lives, and, if that is 
not sufficient for her care and support in comfort in any year, to a 
sum not exceeding $250 in addition in that year and in each year in 
which the $900 is so insuffiicient, and to interest on ail deferred pay- 
ments ; that thèse claims for payments are secured by a lien superior 
to ail other liens and claims that hâve arisen since June 28, 1911, 
upon the north half of the southeast quarter of section 34 and the west 
half of the northwest quarter of section 35 in township 19, range 1 
west, and lots 3 and 4 in block 1 of Stevens' addition to Columbus, 
ail in Flatte county, Neb., which is and will be enforceable by a proper 
suit in any court having jurisdiction, notwithstanding this suit and its 
dismissal on the merits, but the decree below must be, and it is af- 
firmed. 
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CANTON INS. OFFICE, Limited, et al. v. INDBPENDENT TRANSP. CO. 

et aL 

(Circuit Court of Appeals, Nlnth Circuit October 13, 1914.) 

No. 2382. 

1. Insurance (§ 146*) — Construction of Contract. 

A court should give to a written contract that reasonable construction 
which it is to be assumed Intelligent business men would glve It, and 
such rule applles to contracts of Insurance equally with other contracta. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; 
Dec. Dig. § 146.*] 

2. Insurance (§ 313*) — Marine Policies — Avoidance for Breach of War- 

eantt. 

Time pollcles of Insurance on a vessel contalned a provision written on 
the margin: "Vessel warranted employed In the gênerai passenger and 
frelghting business on Puget Sound within a radius of thlrty miles from 
Seattle." Opération of the vessel was diseontinued, and four months 
afterward, while moored In a river wlth no watchman on board, she 
fiUed and sank from some unknown cause. Held, that such warranty, 
given a reasonable construction, was that she would continue in the em- 
ployment specified during the term of the policies, and that, when she 
departed from it for such lengtb of time and was taken from the Sound, 
they became void. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. f 710 ; Dec. Dig. 
§ 313.*] 

B. Insurance (§ 146*) — Construction or Contract — Usage of the Busi- 
ness. 

While an Insurance contract must be construed wlth référence to the 
generally established usages and customs of the business, the words used 
are to be understood in their ordinary and popular sensé, unless they hâve 
a différent meaning by some deflnlte usage brought home to the knowl- 
edge of the parties to be affected or so gênerai and well established that 
their knowledge of It may be presumed. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 292, 294r-298 ; 
Dec. Dig. § 146.*] v 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in admiralty by the Independent Transportation Company 
and another against the Canton Insurance Office, Limited, and the 
Yank-Tske Insurance Association. Decree for libelant, and respond- 
ents appeal. Reversed. 

WiUiam H. Gorham, of Seattle, Wash., for appellants. 

Kerr & McCord, of Seattle, Wash., and Ira A. Campbell, of San 
Francisco, Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. On July 3, 1907, the appellants issued to 
the Independent Transportation Company polices of insurance cover- 
ing ils steamer Vashon, then engaged in the summer trade between 
the city of Seattle and Alki Point, a summer resort on Puget Sound, 
about six miles from Seattle. The policies covered the vessel from July 

•For otliw rasas «•• s&me topic & { nuubbb is Dm. A An. Dlgs. 1N7 te data, * B«p'r Indsxw 



214 217 FEDERAL REPORTER 

3, 1907, until July 3, 1908. Each of the policies insured the ovvner 
against périls of the sea "and ail other losses and misfortunes that 
shall come to the Vashon or damage to the said vessel insured or any 
part thereof, to which insurers are Hable by the rules of insur- 
ance in San Francisco." In August, 1907, the Vashon discon- 
tinued her nm to Alki Point, and until December was moored 
at the King street dock in Seattle. About December 1, 1907, she 
was removed from that dock and moored in the Duwamish river, 
a tributary of ElHott Bay. On December 15, 1907, the Vashon 
sank at her moorings. To the libels brought by the insured against the 
appellants, to recover on the policies, the appellants answered, denying 
liability thereon, and alleging a violation of the express warranty 
therein contained that during the term of the policies the vessel would 
be and remain employed in the gênerai f reight and passenger business 
on Puget Sound, within a radius of 30 miles from Seattle. The trial 
court construed the warranty otherwise, and ruled against the appel- 
lants, and entered a decree to enforce their liability upon the policies. 
[ 1 ] A court should give to a written contract that reasonable con- 
struction which it is to be assumed intelligent business men would 
give it. 

'■Coutracts of Insurance, like other eontraets, are to be construed accorii- 
iug to the sensé and meaning of the tenus" which the parties hâve "used ; 
and, If they are elear and unamblguous, thelr terms are to be" taken and 
"understood in their plain, ordinary, and popular sensé." Impérial Fire 1ns. 
Co. V. Coos County, 151 U. S. 452-463, 14 Sup. Ct. 379, 38 L. Ed. 231. 

"Rules established for the construction of written instruments apply to 
eontraets of Insurance equally with other eontraets." Liverpool, etc., Ins. 
Co. V. Kearney, 180 U. S. 132-135, 21 8up. Ct. 326, 328 (45 L. Ed. 460). 

[2] We find written on the margin of the policies involved in this 
case the following : 

"Vessel warranted employed in the gênerai passenger and frelghting busi- 
ness on Puget Sound, within a radius of tliirty miles from Seattle. War- 
ranted no lime under decli." 

Thèse warranties cannot reasonably be construed to be other than 
what their terms plainly import: First, a warranty that during the 
term of the policy the vessel is to be navigated in the gênerai passenger 
and freighting business, and on Puget Sound within a radius of 30 
miles from Seattle; second, that during that time no lime shall be car- 
ried under deck. They are expressed in no unusual f orm. They are 
similar in phraseology to other warranties in marine insurance pol- 
icies, examples of which are found on the margin of policies which 
were introduced in évidence in this case, such as "warranted free from 
capture, seizure, and détention," etc. "Warranted confined to Pacific 
Coast trade not north of Comox nor south of Valparaiso." AU such 
warranties are inserted for the purpose of limiting and defining the 
risk. Before insuring a vessel, it is important to the insurance Com- 
pany to know in what business the vessel is to be engaged, and upon 
what waters she is to be navigated. Said Lord Watson, in Birrell v. 
Dryer, 9 App. Cas. 345 : 

"To define the limits within which the vessel is to be navigated, for the 
purpose of a time policy, is in principle precisely the same thiug as to de- 
scribe tbe voyage for whicti a vessel is Insured under an ordinary policy." 
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But it is urged that the words of the warranty do not necessarily 
mean what they purport to say, but that another meaning may be found 
in them, and the rule is invoked that, where a provision of a policy of 
insurance is ambiguous, it is to be construed in the sensé most favora- 
ble to the assured, since the instrument is prepared by the insurer, and 
it is contended that the warranty first above quoted may be construed 
to mean that the vessel, at the particular time of taking out the policy, 
was warranted to be engaged in the passenger and freighting business 
on the waters of Puget Sound within a radius of 30 miles f rom Seattle, 
or that she had prior thereto been so engaged. To this it is to be said 
that such a warranty would be of no value to either party to the insur- 
ance contract. It would not in any way affect the risk, and it is not 
conceivable that such a représentation would hâve been embodied in 
the f orm of warranty. If it had been the intention to specify the busi- 
ness in which the steamer was or had been engaged, the warranty 
would hâve been that the vessel "is now carrying passengers between 
Seattle and Alki Point." The construction contended for by the ap- 
pellee would be strained, unnatural, and unreasonable. By a like pro- 
cess of reasoning, most, if not ail, warranties could be explained away. 
Thus the warranty "no lime under deck" might be said to mean that 
there never had been lime below the deck, and the warranty "no St. 
Lawrence," construed in Birrell v. Dryer, above cited, might be con- 
strued to mean that the vessel was not then navigating or had not nav- 
igated the waters of the St. Lawrence, and the warranty construed in 
Kirk V. Home Ins. Co., 92 App. Div. 26, 86 N. Y. Supp. 980, "war- 
ranted confined to the use and navigation of the waters of New Haven 
Harbor, and adjacent inland waters," could be explained to mean only 
that the vessel was warranted to bave been theretofore confined to the 
use of those waters. In Birrell v. Dryer, the policy contained the words 
"warranted no St. Lawrence between the Ist of October and Ist of 
April." It was held that there was no ambiguity or uncertainty in 
thèse words sufïicient to prevent the application of the ordinary rules 
of construction, and that, according to those rules, the whole St. Law- 
rence navigation, both gulf and river, was within the fair and natural 
meaning of those négative words. Lord Watson, discussing the con- 
tention that the words "no St. Lawrence" were ambiguous and must 
be applied to the river only, because underwriters are the proferentes 
with regard to a policy of insurance, said : 

"Tliat the underwriters may be rlghtly held to be the proferentes wlth re- 
gard to many conditions in a policy, I do not doubt; whether they ought to 
be so held dépends, in each case, upon the character and substance of the 
condition. In the présent case there are many considérations which lead to 
the inference that the clause in question is not one constructed and inserted 
by the appellants alone, and for their own protection merely. It was, in 
point of fact, inserted in the contract by the agent of the respondents; and 
it is in form a warranty by them that their vessel wlll not be navigated in 
certain waters, a matter which it was entirely within their power to regu- 
late. Thèse considérations point rather to the respondents themselvos being 
the proferentes; but I think the substance of the warranty must be looked 
to; and that in substance its authorship is attributable to both parties alike. 
The main object of the clause is to deflne the limlts within which the vessel 
is to be kept whilst she Is navigated under the policy ; and that appears to 
me to be as much the concern of the shipowner as of the underwriters." 
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In Kirk v. Home Ins. Co., 92 App. Div. 26, 86 N. Y. Supp. 980, the 
policy contained the provision "warrantée! confined to the use and nav- 
igation of the waters of 'New Haven Harbor and adjacent inland wa- 
ters." The loss occurred while the dredge so insured was in inland 
water adjacent to Bridgeport Harbor, 17 miles from New Haven Har- 
bor. The court held that thereby the policy was avoided. Answering 
the objection that the language of the policy must be construed strictly 
against the insurer, the court said : 

"But we must. In reason, assume that the plaintiffs made the statement as 
to where the dredge was to be used; and It Is as probable that the phrase 
In question was their language as that It was the defendant's. Under such 
clrcumstances, the rule that the policy must be construed most strictly 
against the insurer does net apply" — citing London Assurance Corp. v. Thomp- 
son, 170 N. Y. »4, 62 N. E. 1066. 

We are of the opinion that there was breach of the warranty in two 
particulars : First, in that the insured vessel was taken out of the per- 
mitted waters, the waters of Puget Sound; second, in that her em- 
ployment of carrying f reight or passengers came to an end when she 
was anchored for the winter in the Duwamish river. We cannot yield 
to the appellee's contention that the waters of a river which flow into 
Puget Sound are waters of Puget Sound. In Hastorf v. Greenwich 
Ins. Co. (D. C.) 132 Fed. 122, the policy insuring a scow contained the 
f ollowing provision : 

"Warranted by the assured to be employed excluslvely in the freightlng^ 
business, and to navigate only the waters of the bay and harbor of New 
York, the North and Bast rivers, and Inland waters of New Jersey." 

It was held that "North river" could not be extended by construc- 
tion to include tributaries of the Hudson in the state of New York, 
and that there could be no recovery under the policy for injury to the 
scow received while she was lying at a dock in Rondout creek, lYz 
miles from the Hudson. Said the court: 

"There can be no doubt that Rondout creek Is a difCerent body of water 
from the North, or Hudson, river, and that the language used does not in 
terms eover the locality in which this accident happened." 

The appellee cites Mannheim Ins. Co. v. Charles Clarke Co. (Tex. 
Civ. App.) 157 S. W. 291. The policy in that case contained this pro- 
vision : 

"Limited to the use of the Gulf waters of the United States between Key 
West, Fia., and the mouth of the Rio Grande del Norte, both inclusive." 

The boat sank in the Atchafalaya, about 18 miles from its mouth. 
The question was whether the waters at that place were gulf waters, 
within the meaning of the policy. The court decided that they were, 
but in 80 deciding was influenced by the further provision of the pol- 
icy which insured "against the adventures and périls of the harbors, 
bays, sounds, seas, rivers and other waters as above named." 

The Vashûn was left moored in the stream, with no watchman on 
board, and was placed in the charge of a man who lived in a boathouse 
some 200 feet away. He, or one of his men, according to his affidavit, 
visited the vessel every day. Without any known cause, the vessel fiUed 
with watèr and sank at her moorings. There was no stress of weather 
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or collision. The testimony of one witness tended to show that the wa- 
ter entered through some small holes on the inside lining of the hull, 
the plugs in the holes having been in some way removed, but this was 
contradicted by others. The risk to the vessel thus moored in a stream, 
with no one on board, was a widely différent risk from that which the 
insurer undertook when it insured the vessel as employed in navigation 
and with her crew on board. We do not say that a vessel insured as 
being employed in navigation may not suspend navigation for a time, 
or lay up at a dock, but that is a différent thing from going out of com- 
mission for a period of months. 

In St. Nicholas Ins. Co. v. Merchants' Ins. Co., 11 Hun (N. Y.) 108, 
the policy insured a barge "while running on the Hudson and East 
rivers." It was held that thèse words did not restrict the insurance 
to the time while the barge was in motion, but that they were intended 
to describe the business of the barge, and to cover the time required 
for lading and unlading, as well as when the barge was in actual mo- 
tion. The court said: 

"The term 'running,' as it was used by the défendant, must hâve been de- 
elgned to include ail that ordinarily would be comprehended by the business 
of a vessel in active employaient. It described the condition of a vessel com- 
mercially engaged ; and it was used by way of contrasting the différence be- 
tween vessels laid up and out of use and those making trips upon the water." 

The vessel in the case at bar was left unguarded and practically 
abandoned. If she had remained in commission with her crew on 
board, the mishap which caused her loss could not hâve occurred. But 
it is a matter of indifférence whether or not the risk was enhanced by 
the breach of the warranty, for a warranty must be strictly performed. 
2 Arnould, Mar. Ins. (7th Ed.) § 632. 

It is contended that the évidence shows that, by custom and usage, 
the f orm of policy issued, referred to as the "San Francisco Hull Time 
Policy," covers a vessel when laid up. Several insurance brokers and 
adjusters were called to testify as to the meaning of the warranty in 
the policy, and while they ail agreed that the words thereof were in 
common usage and had been employed in "hundreds" of policies, and 
that their meaning was that the vessel was to be employed in the gên- 
erai passenger and freighting business on Puget Sound during the en- 
tire period of the policy contract, they differed in their answers to the 
question whether or not such a policy would remain in force while the 
vessel was laid up. Five testified that the San Francisco underwriters 
hold the vessel insured under that form of time policy while the vessel 
is laid up. Two testified to the contrary. Two others testified that the 
right to lay up would be recognized only after application had been 
made to the insurance company and approved by the company, and one 
testified that in his opinion the insurance would continue after the ves- 
sel laid up, provided the hazard was not increased. This testimony, 
even if admissible, was insufficient to establish a custom. 

[3] Where a written contract is on its face susceptible of a con- 
struction that is reasonable, resort cannot be had to évidence of cus- 
tom or usage to explain its language. Insurance Co. v. Wright, 1 
Wall. 456, 17 L. Ed. 505. While the insurance contract must be con- 
strued with référence to the generally established usages and customs 
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of the business, usage cannot be resorted to for the purpose of varying 
or contradicting the written instrument. Hearne v. Marine Ins. Co., 
20 Wall. 488, 22 L. Ed. 395. The insured has the right to rely on the 
ordinary meaning and scope of the terms used in the policy, unless a 
more resc'ricted meaning is proved to hâve been recognized and estab- 
lished by gênerai mercantile usage, or else expressly brought to his no- 
tice. Red Wing Mills v. Mercantile Mut. Ins. Co. (D. C.) 19 Fed. 115. 
In Odiorne v. New England Marine Ins. Co., 101 Mass. 551, 3 Am. 
Rep. 401, the court said: 

"The usage whlch was offered to be proved Is also inadmissible. Seccomb 
V. Provincial Insurance Co., 10 Allen [Mass.] 305. It is merely a usage among 
underwriters in Boston to construe a clause of the policy in a particular way. 
The clause in question is: 'Prohibited from the river and Gulf of St. Law- 
rence, Northuœberland Straits, or Cape Breton, and Black Sea, between Oc- 
tober Ist and May Ist' There is nothing in this language so technical or pe- 
eullar, or having sueh application to a particular trade or branch of busi- 
ness, or a particular method of managing business, as to require the évidence 
of usage to explaln it." 

In that case the court held that the prohibition in the policy was in 
efïect a warranty, and that the policy was avoided when the vessel sailed 
from St. Johns, Newf oundland, for Cape Breton. 

In Cobb V. Lime Rock Pire & Marine Ins. Co., 58 Me. 326, it was 
held that the words "prohibited from the River and Gulf of St. Law- 
rence between September Ist and May Ist" constituted a warranty 
that the vessel should not enter those waters within the time men- 
tioned. The court said : 

"The words used are to be understood in their ordinary and popular sensé, 
unless, by some known usage of trade. they hâve a différent meaning. 
* * « ipjjg usage must be deflnite and brought home to the linowledge of 
the parties to be affected, or so gênerai and well establlshed that there must 
be ground to présume the parties had knowledge of it, or that they were bound 
to be informed of it" 

The decree is reversed, and the cause remanded, with instructions 
to dismiss the libel as to the appellants herein. 



FAIEBANICS, MORSE & CO. v. NELSON. 

(Circuit Court of Appeals, Nlnth Circuit October 13, 1914.) 
No. 2379. 

1. CoNTRACTs (§ 238*) — Pabol Modification of Weittbn Oontkacts — Con- 

6TBUCTI0N OF STATUTE. 

Civ. Code Cal. g 1698, which provides that "a contract in wrlting may 
be altered by a contract in writing, or by an executed oral agreement, 
and not otlierwise," does not prevent a valid waiver by paroi of a provi- 
sion of a written contract. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1117, 1123; 
Dec. Dig. § 238.*] 

2. Contracts (§ 316*) — Waiveb of Beeach. 

A written contract may be walved in whole or in part, either directly 
or inferentially, and the waiver may be proved by express déclarations 

•For otber cases see some toplc & i NtTMBSB in Dec. & Am. Digs. 1907 to data ft Rep'r Indexes 
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manifesting the intent not to clalm the advantage, or by so neglecting 
and failing to act as to induce the belief that it was the intention to 
waive. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 1382-1387, 1395, 
1398-1400, 1480-1491; Dec. Dig. § 316.*] 

3. Evidence (§ 450*) — Paeol Evidence. 

In an action for the price of a tractor engine, a provision of the con- 
tract that the sale was "with the understanding that it proves adéquate 
for your work" left such clause open to explanation by testimony as to 
the understanding of the parties and the purposes for which the engine 
was to be used. 

FKd. Note.— For other cases, see Evidence, Cent. Dig. §§ 2066-2082, 
2084 ; Dec. Dig. § 450.*] 

4. Principal and Agent (§ 103*) — Contbact Madb bt Agent — Authoeity to 

Waive Provisions. 

An agent, who made the con tract for the sale of an engine for his prin- 
cipal, must be held to hâve had authority to subsequently waive a pro- 
vision of the written contract. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 278- 
293, 353-359, 367 ; Dec. Dig. § 103.*] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Olin Wellborn, 
Judge. 

Action at law by Fairbanks, Morse & Co., a corporation, against 
J. M. Nelson. Judgment for défendant, and plaintifï brings error. 
Affirmed. 

The plaintifC in error was the plaintiEE in the court below in an action lo 
reeover upon three several promissory notes, for $1,200 each, executed by the 
défendant in error in payment for a 30-60 horse power tractor engine, which 
was sold under a written contract. The parties will be designated herein plain- 
tiff and défendant, as in the court below. The contract provided that: "Eln- 
gine is sold with the understanding that it proves adéquate for your work. 
ior the purpose of testing out engine, v^e agrée to furnish compétent man for 
two days, within ten days of receipt of engine at Alessandro. This man to 
operate and demonstrate the engine regular worklng hours during his stay on 
your place. On or before the fifth day you agrée to décide whether engine 
complies with your requlrements or not." There was évidence that the en- 
gine was purchased for the purpose of drawing a combined harvester, as well 
as for plovving. On April 1, 1912, it was sent to the défendant On April 2d 
the démonstration began, and it continued until 4:25 p. m. on April 3d. 
There was évidence that during the test difflculties arose, that the ground 
was wet in some places and in others it was sandy, and that the wheels of 
the engine sank into the ground, and at finies slipped, that stone and cactus 
were put under the wheels, and one of the gang plows was removed, and that 
the représentative of the plaintiff stated that thèse difflculties could be over- 
come by adjusting wide extensions to the wheels, so as to give them greater 
bearing on the ground, and that he would hurry home to téléphone for the 
extensions, and that he also stated to défendant that the latter should use 
dise plows instead of gang plows. The extensions were furnished without 
charge to the défendant Thereafter several breaks in the engine occurred, 
interrupting its use for long periods, until May 17th, when the extensions 
were put on. There was évidence that the défendant continued to operate 
the tractor, because he was told to go ahead and do the best he could with it. 
The défendant procured new dise plows as suggested, but, the same being un- 
satisfactory, on May 28th he telephoned to the plaintiffl, asking that a man 
be sent out to see about it. He gave a similar notice on June 4th, and agaln 
on .Tune 7 th. On June 14th, having received no answer, the défendant wrote 

*For other cases see same topic & S nVmbeb ia Dec. â Am. Digs. 1907 to date, & Rep'r Iiidexe» 
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and Dotlfied the plalntlff that he was ready to help load tbe engine ou the 
cars "according to contract." He wrote: "Your man assured me, if I only 
bad dise plows, the engine would go ail O. K. ; but for the first six weeks I 
was annoyed with breaks and delays. However, I could overlook this if the 
engine would make the time it was claimed to do without maklng more than 
375 revolutlonsi a minute. You know, also, that it is from two to three tons 
heavier than claimed to be. To do harvesting successfuUy, the engine must 
travel two miles or more an hour, so that the harvester may handle th© 
grain." 

A jury trial was waived, and tht> cause was tried before the court. The 
court found in substance that according to the contract the engine was to 
prove adéquate for the defendant's work; that the plainttff had not com- 
plled with the contract ; that the engine did not prove adéquate for the work 
of the défendant as understood and agreed by the parties, and as provided In 
the contract, and that there was a breach of the warranty contained in the 
contract; that the provision in the contract whereby it was provided that 
the défendant should, on or before the fifth day fronu the beginnlng of the 
opération and démonstration of the engine, décide whether the same com- 
plied with his requirements or not, was waived by the conduct and repré- 
sentations of the plaintifif and its authorized agents; that within a reasona- 
ble time the défendant discovered that said engine was not adéquate for his 
work, and notvfled the plaintliï of that fact, and requested that a man be 
sent to test properly and demonstrate the engine, and, the plaintlfC havlng 
failed to comply with this demand within a reasonable time, the défendant 
notifled the plaintifE that he was ready and willing at any time to assist the 
plaintiff or its employés, in accordance with the terms of the contract, to 
place the engine on board the cars at Alessandro, and to pay the freight on 
the same back to Los Angeles, as specifled in the agreement; that by rea- 
««on of the facts found, the contract and the notes became nuU and void and 
mf no efifect. Judgment was thereupon entered for the défendant. 

Stutsman & Stutsman, of Los Angeles, Cal., for plaintiff in error. 
William Collier and Hugh H. Craig, both of Riverside, Cal., for de- 
fendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
It is assigned as error that the court admitted oral évidence to alter 
or modify the terms of the written contract, in violation of section 
1698 of the Civil Code of California. The évidence so objected to 
was the testimony of the défendant that during the démonstration the 
wheels of the tractor sank into the ground to such an extent as to pre- 
vent successful opération, and that the agent of the plaintiff, to over- 
come the difficulty, promised to secure and furnish certain extensions 
to be put on the wheels to afford them a greater surface. It is said 
that the purpose of this testimony was to excuse compliance by the 
défendant with the obligation of his written contract to accept or 
reject the tractor on or before the fifth day. It is a sufïicient answer 
to this assignment of error to direct attention to the fact that no ob- 
jection was made to any of the testimony so introduced. But inas- 
much as an exception was taken to the finding of the court below that 
the plaintiff by its conduct and représentations waived the right to 
require the défendant to make his décision on or before the fifth day 
from the beginning of the démonstration, and that finding is assigned 
as error, we may properly consider the légal sufïiciency of the testi- 
mony to sustain the same. 
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Section 1698, Civil Code of California, provides: 

"A cbntract in writing may be altered by a contract in writing, or by an 
executed oral agreement, and net otherwise." 

It is urged that by the évidence introduced by défendant, and tht 
finding of the court thereon, the written contract between the parties 
was altered by means of paroi testimony. But in our opinion the 
évidence and finding do not show an altération of the contract, but 
only a waiver by the plaintiff of one of its provisions. That this can 
be donc by paroi is established by décisions of the Suprême Court of 
California. In Knarston v. Manhattan Life Ins. Co., 140 Cal. 57, 73 
Pac. 740, the action was brought to recover upon a policy of life 
insurance which contained the usual forfeiture clause, and the dé- 
fense was that the poHcy had been forfeited prior to the death of 
the assured by bis failure to make payaient of a semiannual premium. 
But it was shown that the assured secured from the officers of the 
Company extensions of time within which to make the payment, and 
that before the expiration of the last extension he was killed in a 
railroad accident. The court held that the extensions of time might 
be proven by paroi testimony, and that the efïect of the évidence was 
not to vary the terms of the policy, but to show that the company had 
waived one of the conditions in its f avor. Said the court : 

"The provision of the Code, as well as the stipulation for a forfeiture in 
the policy, were equally matters of benefit to the company, and it is the rule 
that not only provisions in a contract may be waived by the party for whose 
benefit they are inserted, but that he may also waive statutory and even con- 
stitutional provisions, under which he may dérive a benefit." 

The court quoted from Broom's Légal Maxims, 547, the f ollowing : 

"It is a well-settled maxim that a party may waive the benefit of any con- 
dition or provision made in hls behalf , no matter in what manner it may h»ve 
been made or secured." 

And the court further said: 

"This waiver may be established by évidence of an express waiver, or by 
circumstances from which said waiver may be inferred; and it may be by 
the managers of the company, or by a duly authorized agent." 

The plaintiflf attempts to distinguish the décision in that case from 
the case at bar upon the ground that in the Knarston Case the con- 
tract contained no obligation which required the assured to perform 
any spécifie act, whereas in the case at bar the written contract specific- 
ally required the défendant to perform an affirmative act; that is, 
to décide on or before the fifth day whether the engine complied with 
his requirements. But we find no différence in principle between the 
two cases. In both cases a provision of the written contract which 
was waived was one which was made for the benefit of the party 
which waived it, and it can make no différence whether that obliga- 
tion was obligatory upon the other party, or whether performance was 
optional with him. The important fact is that the party for whose 
benefit the provision is made, and who has the right to exact its per- 
formance, may waive the same, and that this may be donc not, by an 
agreement or contract between the parties, but by the act of him for 
whose benefit the provision has been made. 
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[2] In fact, the plaintiiï in this case invokes the same principle of 
waiver ; for, being under contractual obligation to make a démonstra- 
tion of two days, its agent, before the completion of the second day's 
work, left the scène of the démonstration, and now the plaintiiï jus- 
tifies its agent's act in so doing by pointing to évidence which tends 
to show that it was assented to at the time by the défendant. The 
décision in the Knarston Case is in Une with other décisions of the 
courts of California, and it is in harmony with the generally accepted 
rule that a written contract may be waived in part or in whole, either 
directly or inferentially, and the waiver may be proved by express 
déclarations manifesting the intent not to claim the advantage, or 
by so neglecting and failing to act as to induce the belief that it was 
the intention to waive. Hilton v. Hanson, 101 Me. 21, 62 Atl. 797; 
Gilson V. Boston Realty Co., 82 Conn. 383, '73 Atl. 765 ; Rock Island 
Plow Co. V. Rankin, 89 Ark. 24, 115 S. W. 943; Brady v. Cassidy, 
145 N. Y. 171, 39 N. E. 814; Du Planty v. Stokes, 103 Mich. 630, 
61 N. W. 1015 ; Peabody v. Maguire, 79 Me. 586, 12 Atl. 630. 

In Luitweiler Pumping Engine Co. v. Ukiah Water & Imp. Co., 
16 Cal. App. 198, 116 Pac. 707, it was held that a buyer's rétention 
of a pump and use thereof beyond the stipulated time was not a 
waiver of a right to rescind, where the pump was retained and used 
at the instance of the seller, or in order to enable the seller to remedy 
the defects. The court said: 

"If the return of the machine, warranted to do good work, and found upon 
trial to be unflt for use, is delayed at the request of the manufacturer, he 
thereby waives the right to require prompt delivery by the purchaser on dis- 
covery of the fact that it does not do the work guaranteed." 

In 30 Am. & Eng. Enc. of Law, 188, it is said : 

"Stipulations in the contract of sale to the effect that a rétention or use of 
the article sold shall constitute a waiver of any breaeh of warranty are valid, 
and are to be given effect accordlng to their terms. But the buyer's réten- 
tion and use of the article beyond the stipulated time will not operate as a 
waiver of the beneflts of the warranty, where it was at the instance of the 
seller or his agent, or where it was for the purpose of giving the seller or his 
agent an opportunity to remedy defects." 

In Sherman v. Ayers, 20 Cal. App. 733, 130 Pac. 163, the court 
said: 

"It is contended by appellant that a clause in the contract provided that 
opération should constitute acceptance, and that the use by défendant for a 
short time of the engine was tantamount to an acceptance. It is true that 
such contract did provide that opération should constitute acceptance, 
but it certainly appears that no opération after a complète performance of 
the contract is shown. On the contrary, the whole of the opération, either by 
the employés of plaintifC's asslgnors, or by the défendant after they left, was 
in an effort to procure, if possible, inforniation as to any existing defects, 
and to détermine whether or not the same could be made to operate. The évi- 
dence does not disclose such an opération as, under the authorities cited, cou- 
stitutes an acceptance." 

The case of Jackson v. Porter Land & Water Co., 151 Cal. 32, 90 
Pac. 122, cited by the plaintifï, is based upon facts which distinguish 
it from the case at bar. In that case the purchaser of an engine of 
horse power less than that for which he had contracted retained the 
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engine with knowledge of that fact, and used it during the entire ir- 
rigation season before raising the objection that it was not the engine 
contracted for. His conduct was held to be an apceptance of the en- 
gine which had been delivered to him. 

The assignment that the court below erred in «dmitting testimony 
that in selling the engine the plaintiff exhibited to the défendant a 
circular, and in admitting the circular in évidence cannot be consid- 
ered hère, for the reason that the circular is not in the record, and 
we are afforded no knowledge of its contents. 

[3] Error is assigned to the ruling of the trial court in permitting 
the défendant to answer the question : 

"What was tlie speed of that engine as it was stated to you in your nego- 
tiatlons?" 

It is said that this was error, for the reason that ail the negotiations 
were embodied in the written contract, and nothing was thereîn stip- 
ulated as to the speed of the engine. The contract did déclare, how- 
ever, that the engine was sold "with the understanding that it proves 
adéquate for your work." In view of the findings of the trial court, 
it is impossible to see that the admission of the testimony, even if it 
were incompétent, could hâve aflfected the resuit. But, however that 
may be, we think the testimony was properly admitted for the pur- 
pose of explaining and justifying the action of the défendant in re- 
scinding the contract. The undertaking of the plaintiff to sell an 
engine that would be adéquate for defendant's work left that clause 
of the written contract open to explanation by testimony as to the 
understanding of the parties and the purposes for which the engine 
was to be used. This was permissible under the terms of sections 
1856 and 1860 of the Code of Civil Procédure. 

[4] Error is assigned to the ruling that it was admissible to prove 
the acts of plaintifï's agents, who visited the defendant's rsunch. It 
is urged that such évidence should hâve been excluded, for the reason 
that there was no proof of the authority of the agents to Wnd the 
plaintiff. But the évidence indicated that the plaintiff did not dis- 
avow the acts of its agents, but ratified the same, and that it supplied 
without cost to the défendant the extensions to the wheels which 
one of the agents suggested as a remedy for the defective action of 
the engine. It further appears that one of those agents had acted for 
the plaintiff in making the sale of the engine to the défendant and 
that he signed the contract for the plaintiff. In Advance Thr*»sher 
Co. v. Vinckel, 84 Neb. 429, 121 N. W. 431, the court said: 

"To say that its agents were vested with the mère naked power to sell and 
deliver, without any authority to waive or modify any term of the printed 
contract, would be, as is weU said in Pitsinowsky v. Beardsley, Hill & Co., 
87 lowa, 9, 'to establish a snare by which to entrap the unwary, and en- 
able prlncipals to reap the benefits flowing from the conduct of an agent in 
the transaction of business intrusted to his hands, without incurring any of 
the responsibilitles connected therewith.' " 

It is assigned as error that the court found that there was a brea"h 
of the warranty by the plaintiff, and it is argued that the testimony 
conclusively showed that the engine was adéquate for defendant's 
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work. There was testimony to the contraiy, however, and the court 
below gave credence to it. The finding upon that branch of the case, 
therefore, is net open to review in this court. 
We find no errer. The judgment is affirmed. 



ARMOUR & CO. V. HARCROW. 

(arcult Court of Appeals, EIghth Circuit. October 12, 1914.) 

No. 406S. 

(Syllahus hy the Court.) 

1. Négligence (§ 136*) — Trial — Dieection of Verdict — Evidence. 

When the évidence leaves the averment that an Injury was eaused by an 
act of négligence to spéculation, without substantlal évidence to sustain 
It, it is the duty of the court to instruct the jury to retum a verdict for 
the défendant 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. § 136.*] 

2. Négligence (§| 58, 59*) — Actionable Négligence — Proximatb Cause — 

"Nattjral Conséquence" — "Probable Conséquence." 

An injury whlch is the natural and probable cause of an act of négli- 
gence is actionable, and such an act is the proximate cause of the injury. 

But an injury that could not hâve been foreseen nor reasonably anticl- 
pated as the probable resuit of an act of négligence is not actionable, and 
such an act is either the remote cause or no cause whatever of the injury. 
The "natural conséquence" of an act is the conséquence wMch ordinarily 
foUows It, the resuit which may reasonably be anticlpated from It A. 
"probable conséquence" is one that is more likely to foUow Its supposed 
cause than it is not to foUow it 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 71, 72 ; Dec. 
Dig. §§ 58, 59.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Natural Conséquences ; Probable Conséquence.] 

8. Masteb and Servant (§ 265*) — Injury to Servant — Res Ipsa Loquitur. 

The doctrine of res ipsa loquitur is Inapplicable to cases between mas- 
ter and servant brought to recover damages for négligence, and the bur- 
den is on the plalntifC to allège and prove that the act of négligence of 
which he complains was the proximate cause of the injury, 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 877- 
908, 955 ; Dec. Dig. § 265.* 

Application of doctrine of res ipsa loquitur in actions for injuries to 
servants, see note to Carnegie Steel Co. v. Byers, 82 C. C A. 121.] 

4. Master and Servant (§ 285*) — Injury to Servant — Safe Place to Work 
— Proximate Cause — Sufficienoy of Evidence. 

The plaintiff, a carpenter, was employed boring holes and Inserting lag 
screws into joists, which rested on iron eorbels on posts, through holes 
in the arms of the eorbels about six inches from the posts. He stood on 
a ladder, with his face uptumed, within about two feet of the corbel, bor- 
ing a hole or inserting a lag screw, when a pièce of rust or rusty iron 
fell from the corbel Into one of his eyes and blinded it, The work in 
process was the repair of a beef extract room, by taking out old joists 
and puttlng in new ones. He knew that the eorbels were rusty, and that 
dust and pièces of rust fell when the old joists were taken out. The 
room was so darU that he could not see the holes In the eorbels, but he 
found them by feellng for them and inserting his Angers in them, and 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indaxea 
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«nccessfuUy bored six or eight holes, and inserted lag serews, when, after 
working from 10 a. m. until 5 p. m., the accident happened. At 11 In 
the forenoon and at 1 in the afternoon he had asked his foreman for 
more light, and had told him It was dangeroùs to work without it, and 
the foreman had promlsed to fumlsh light, but dld not. 

Held, Uere was no substantlal évidence that the lack of light was the 
proximate cause of the accident, that the évidence left the issue whether 
or not the injury was caused by the lack of light to the mère spéculation 
of the jury, and the court should hâve given a peremptory instruction for 
the défendant. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 1002, 
100.3, 1007, 1008, 1016, 1035, 1043, 1053 ; Dec. Dig. § 285.*] 

In Error to the District Court of tlie United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by William Harcrow against Armour & Co. Judgment 
for plaintiff, and défendant brings error. Reversed and remanded, 
with directions to grant a new trial. 

William G. Holt, of Kansas City, Kan. (C. Angevine and J. K. Cub- 
bison, both of Kansas City, Kan., on the brief), for plaintiff in error. 

L. C. True and E. C. Little, both of Kansas City, Kan., for défend- 
ant in error. 

Before SANBORN and CARLAND, Circuit Judges, and KEED, 
District Judge. 

SANBORN, Circuit Judge. Armour & Co., a corporation, ccm- 
plain that the court below erroneously refused to direct a verdict in 
its favor at the close of the évidence and permitted a judgment against 
it on the verdict of the jury in this case for $2,750. 

[1,4] Counsel for the défendant in error, the plaintiff below, ask 
in their brief in reply to that of the défendant below that the writ 
of error be dismissed, because in the printed record the case is en- 
titled on the first page thereof and at the top of each printed page 
thereafter Armour Packing Co. v. William Harcrow, the bill of ex- 
ceptions bears no title, but recites that at the opening of the trial 
Messrs. Angevine, Cubbison, and Holt appeared for Armour Packing 
Company, and the clerk certified that the copies of the bill of excep- 
tions and other proceedings in the transcript were copies from the 
record of the proceedings in "Case No. 9030, C. C, entitled William 
Harcrow v. The Armour Packing Company." They argue that thèse 
facts show that the record brought hère is of the proceedings in a 
case against Armour Packing Company, while the writ of error chal- 
lenges the trial in a case against Armour & Co. An examination of 
the printed transcript, however, discloses the facts that the complaint 
and amended answer, the pétition for removal from the state court, 
the order of removal, the journal entry of the trial, which recites the 
names of the witnesses whose testimony is recorded in the bill of ex- 
ceptions, the verdict and judgment, and the pétition for the writ of 
error were entitled "William Harcrow v. Armour & Co.," that the 
bill of exceptions has no title in the printed record because a rule of 
this court requires the omission of its printing, and it is presumed to 

•For otbeT cases see same tapie & S nitubbb lu Dee. A Am. Qlg«. 1W7 to date, * Rep'r Indexée 
217 F.— 15 
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have the same title as the pleadings, that Messrs. Angevine, Cubbison, 
and Holt, who are recited in the bill of exceptions as appearing for 
Armour Packing Company, signed the answer as attorneys for Ar- 
mour & Co., removed the case from the state court for that company, 
procured the writ of error for that company and have acted for it 
throughout the proceedings, and that "Case No. 9030 C. C," which 
the clerk of the court recites in his certificate is entitled "William Har- 
crow V. The Armour Packing Company," appears by the printed rec- 
ord to be the case of William Harcrow v'. Armour & Co. by the num- 
ber on the amended answer, on the journal entry of the trial, and on 
the journal entry of the verdict and judgment. There is, therefore, 
no doubt that the word "Packing" where it appears in the title in the 
printed record was inserted by a clérical error, the motion to dismiss 
the appeal is frivolous, and it is dismissed. 

The action was for négligence. The only alleged négligence of the 
défendant submitted to the jury was a failure to provide sufficient 
light for the plaintiff to work by. The accident was the falling of 
something which the plaintiff did not see, but testified was rust or 
rusty iron, from an iron corbel, through a hole in which he was bor- 
ing a hole or inserting a lag screw into a joist above it with his face 
upturned beneath it. The court charged the jury that, unless the 
plaintiff had proved that the accident and the injury' to the plaintiff 
were directly caused by the defendant's failure to provide him suffi- 
cient light, he could not recover, and the défendant insists that if was 
the duty of the court to instruct the jury in its favor, because there 
was no substantial évidence that the lack of more light was the direct 
cause of the injury. The great prépondérance of the évidence was 
that the room in which the plaintiiï was working was sufficiently 
lighted, but the évidence to that efïect is laid aside, and the case is 
consiSered and decided on the undisputed facts and the évidence for 
the plaintiff. The- material facts of the case derived from thèse 
sources are thèse: 

The défendant was engaged in repairing its beef extract room, which 
was 11 feet and 4 inches high from the floor to the joists and 110 
feet long by 86 feet wide. There was at the time of the accident no 
ceiling to the room, and the employés of the défendant were remov- 
ing the old and putting in new joists, which rested on iron corbels, 
each of which was supported by a post and had two arms or brackets, 
one extending each side of the post. In each of thèse arms and about 
6 inches from the post there was a hole about three-eighths of an 
inch in diameter through which a lag screw was driven into the joist 
above the corbel about 3 inches to hold the joist in place. In the 
division of the labor of making thèse repairs the plaintiflf was assigned 
to the duty of boring the holes in the new joists for thèse screws and 
screwing them up into their places. While doing this work he stood 
on a ladder, placed his bit through the holes in the corbels, bored the 
necessary holes in the joists and then inserted the lag screws. Plain- 
tiff was a carpenter, and had been engaged in rough carpenter work 
for 14 years. He had assisted in remodeling and repairing old wooden 
structures, and had donc such work as taking out old timbers and 
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inserting new ones. On the day of the accident he commenced bor- 
ing holes and inserting screws at 10 a. m., and with an intermission 
for dinner worked until 5 p. m., when a pièce of rust or rusty iron, 
as he believed, fell into his eye, from which it became blind. At the 
time of the accident his face was about 2 feet from the corbel. When 
he commenced work in the morning, he did not know the condition 
of the corbels and joists. He testified that: 

"Every tlme I take out the old girders there would be dust — pièces of dust 
or rust Qy off." "Q. Well, do you say you did or did not know that ail the 
castings were rusty and the rust was liable to fall off the castings? A. Sure, 
the castings bound to be rusty. Q. Well, you knew that, didn't you? A. 
Couldn't thlnk anything else but know they were rusty to some extent, but 
not shattering. Q. Not what? A. Kot shattering, so a man couldn't work 
imder them." 

He testified that he had bored six or eight holes before the acci- 
dent happened ; that it was dark ail day, so dark that he could not 
see the holes in the corbels; that he found the holes by feeling for 
them and inserting his fingers in them; that after that he inserted 
his bit in the holes and had no trouble in boring the wood; that about 
11 o'clock he went to his foreman and told him he would hâve to 
hâve some light there — couldn't see how to do the work, and really 
dangerous for a man to work there — and the foreman said he would 
get lights; that he made a like complaint and received a similar an- 
swer about 1 in the afternoon ; and that he would not hâve continued 
to work if the promises had not been made. The foreman never 
furnished more light. Was there any substantial évidence in the 
facts and testimony recited that insufficient light was the proximate 
or direct cause of the fall of the rust or rusty iron into the eye of the 
plaintiff? 

[2] An injury which is the natural and probable cause of an act of 
négligence is actionable, and such an act is the proximate cause of 
the injury. But an injury that could not hâve been foreseen nor rea- 
sonably anticipated as the probable resuit of an act of négligence is 
not actionable, and such an act is either the remote cause or no cause 
whatever of the injury. The natural conséquence of an act is the 
conséquence which ordinarily foUows it, the resuit which may reason- 
ably be anticipated from it. A probable conséquence is one that is 
more likely to follow its supposed cause than it is not to follow it. 
Chicago, St. Paul, Mpls. & Omaha Ry. Co. y. Elliott, 55 Fed. 949, 952, 
5 C. C. A. 347, 350, 20 L. R. A. 582 ; St. Louis, K. C. & C. R. Co. v. 
Conwav, 156 Fed. 234, 237, 86 C. C. A. 1, 4; Teis v. Smuggler Min- 
ing Co', 158 Fed. 260, 266, 267, 85 C. C. A. 478, 484, 485, 15 L. R. 
A. (N. S.) 893 ; Chicago, Burlington & Quincy R. Co. v. Richardson, 
202 Fed. 836, 841, 842, 121 C. C. A. 144, 149, 150; Milwaukee & St. 
Paul Ry. Co. v. Kellogg, 94 U. S. 469, 475, 24 L. Ed. 256; Hoag 
V. R. R. Co., 85 Pa. 293, 298, 299, 27 Am. Rep. 653; Cole v. German 
Savings & Loan Soc, 124 Fed. 113, 115, 59 C. C. A. 593, 595, 63 L. 
R. A. 416; Mella v. Northern S. S. Co. (C. C.) 162 Fed. 499, 512, 
513. 

[3] The plaintiff knew the corbels were rusty, he knew that dust 
or rust flew off when an old joist was removed, he knew where the 
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hole he was boring or in which he was inserting the screw was, and 
that if he placed his open eye directly beneath it the chips from his 
boring or from the insertion of the screw might fall upon it, and this 
knowledge imposed upon him the duty to use reasonable care to pre- 
vent such a resuit. According to his testimony the place was so 
dark he could not see the hole, but he had no trouble in finding it 
with his fingers and inserting his bit and screw therein. Concède 
that it was the natural and probable conséquence of turning his face 
up to the corbel and opening his eyes beneath it, while he was boring 
or inserting the screw, that chips or rusty iron or rust would fall into 
it. It does not f oUow that this would hâve been more likely to happen 
in the dark than in the light, for if he could not see the hole in the 
dark, there was less inducement and reason for him to open his eyes 
beneath it in the dark than there would hâve been if there had been 
light enough to hâve enabled him to see it, and it is common knowledge 
that articles fall into and injure the eye in the light as well as in the 
dark. No one could hâve foreseen or hâve reasonably anticipated that 
the lack of light would cause a chip or a pièce of rust or of rusty iron 
to fall into the plaintifï's eye, and the truth is that the facts of this 
case prove that the proximate cause of the injury was the boring of 
the hole or the insertion of the screw, while the plaintifif held his open 
eye beneath and within about 2 feet of the corbel on which he was 
operating, and there was no substantial évidence that the absence of 
light in any degree induced it, or that it would not hâve resulted in the 
same way if more light had been provided. 

The accident did not tend to prove that it was caused by the absence 
of light. The plaintiflf alleged, and the burden was on him to prove, 
that it was. The doctrine res ipsa loquitur is inapplicable to cases be- 
tween master and servant brought to recover damages for négligence. 
Cryder v. Chicago, R. I. & P. Ry. Co., 152 Fed. 417, 419, 81 C. C. A. 
559, 561 ; Chicago & N. W. Ry. Co. v. O'Brien, 132 Fed. 593, 596, 598, 
dJ C. C. A. 421, 424, 426. And where the évidence leaves the issue 
whether or not an injury was caused by an act of négligence to spéc- 
ulation without substantial évidence to sustain the averment that it was, 
it is the duty of the court to instruct the jury to return a verdict for 
the défendant. Patton v. Texas & Pacific R. R. Co., 179 U. S. 658, 
663, 21 Sup. Ct. 275, 45 L. Ed. 361. 

The judgment below must therefore be reversed, and the case must 
be remanded to the court below, with directions to grant a new trial. 

It is so ordered. 
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CLABK T. HAMI,LTON. 

(Circuit Court of Appeals, Eighth Circuit October 12, 1914.) 

No. 4334. 

(Syllabus by the Court.) 

Bankbuptct (§ 314*) — Cbuditoe or Bankeupt Coepoeation — Monet Loaned 
— Stock lasTiE. 

One who subscribes $5,000 in full payment for $10,000 par value of the 
contemplated fully paid increase of the stock of a corporation, pays tlie 
$5,000, and obtains the promlssory note of the corporation to his trustée 
for that amount before the corporation has authorized the increase, on 
the condition, clearly expressed In the contract of subscription, that the 
$5,000 shall be treated as a loan to the corporation drawing interest at 
6 per cent, until the corporation is ready to issue the fully paid stock of 
the par value of $10,000, becomes thereby the creditor of the corporation, 
and when the corporation never issues, or takes any steps to Issue, the 
Increase of stock, because It cannot legally issue It for a payment of 50 
cents on a dollar without making the taker liable to pay another 50 
cents on the dollar therefor, and Is adjudged a bankrupt, he remains a 
creditor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469-473, 4T8, 
483-487, 489, 490 ; Dec. DIg. 8 314.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas; John C. Pollock, Judge. 

A claim of Claude Hamilton against the estate of the Smith Auto- 
mobile Company, a bankrupt, was allowed by the District Court, and 
F. B. Clark, trustée in bankruptcy of the bankrupt company, appeals. 
Affirmed. 

The trustée in bankruptcy of the estate of the Smith Automobile Company, 
a corporation of the state of Missouri, appeals from an order of the District 
Court directing the allowance of the claim of Claude Hamilton as a gênerai 
creditor for $5,000 and interest. The issue presented is whether Hamilton 
should be treated as a creditor or as a stockholder of the Smith Company. 
The material facts that détermine the answer are thèse: 

The Smith Company in the winter of 1909 owned a plant at Topeka, Kan., 
where it was making and selling automobiles. It had an Issued capital stock 
of $181,000, of which L. Anton Smith ov?ned about $60,000 and Walter L. 
Smith $49,000. In December, 1909, the corporation was in financial difficulty, 
and Walter L. Smith ofifered to sell to citizens of Grand Rapids, Mich., $50,000 
of the stock of L. Anton Smith for $25,000 and to put his own stock in the 
name and control of a trustée, so that the Grand Rapids parties would hâve 
control of a majority of the stock and of the corporation. The latter parties 
appointed O. H. U Wernieke, B. D. Conger, and A. C. Denison a committee to 
represent and act for them. After the plant and property of the corporation 
had been examined by the Grand Rapids parties, thls committee made a con- 
tract with Walter L. Smith, evidenced by two writings made and signed at 
the same time, on or about January 1, 1910, wherein they recited that a group 
of Grand Rapids citizens contemplated providing the necessary addltlonal 
capital "to relleve the corporation from its distresslng financial situation 
and assuming, so far as may be désirable, control of the corporation," that 
this group had underwritten a proposition to raise $100,000 new capital, that 
this group was "the new stockholders" in the agreement, that the purchase of 
the $50,000 stock of I^. Anton Smith "by the new stockholders is perfected" 
simultaneously herewith, and that "the new stockholders" were represented 
by Messrs. Wernieke, Conger, and Denison, who should exécute the contract 
on behalf of such group. By the terms of the contract this committee agreed 

•Fsr «UiOT cases se* sams topic & { nttmbeh in Dec,, & Am. Digs. 1997 to date, & Rep'r Indexes 
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for thèse new stockholders that they would buy $50,000 of tbe stock of L. 
Anton Smith and pay $25,000 therefor, that they would proceed as rapldly as 
possible to obtain subscriptlons for $100,000 in cash of new capital for the 
Company in addition to the purchase price of the L. Anton Smith stock, that 
such steps should be taken that the subscrlbers for thls new capital should 
"partlclpate in the corporation on the same basls as tbose wUo purchase the 
L. Anton Smith séries B stock at the agrced price 50 cents on the dollar," 
that wlthln 10 days "the new stoclcliolders," who had pertected the purchase 
of L. Anton Smith's stock and who were represented by their eommittee, 
would furnish $10,000, wlthln 30 days $15,000 more, and the further sum of 
$25,000 within 90 days, that the remainder of the $100,000 new capital should 
be fully subscribed on or before June 1, 1910, and that "so far as such new 
capital is furnlshed to the corporation at dates before new stock Is ready to 
be issued to the new stockholders therefor, such fund shall be, for the time 
being, evidenced by the notes of the corporation and shall be debts of the 
corporation, but, within the time hère limlted, snch debts shall either be paid 
by the corporation out of the new capital furnlshed, or the new stockholders 
shall cancel the same pro rata In exchange for their new stock." Walter L. 
Smith agreed to sell and cause to be couveyed $50,000 par value of L. Anton 
Smith's stock for $25,000, to cause thls stock and further stock to the amount 
of $60,000 par value to be surrendered and transferred to Arthur O. Denison, 
a trustée, to hold and vote thls stock for the purpose of performing the con- 
tract, and that he (Walter L. Smith) would cause four (a majority) of the di- 
rectors of the corporation, to resign, would transfer one share of stock to eacli 
of four persons to be specifled by the Grand Kaplds group, and would cause 
thèse persons to be chosen as directors in place of those who should resign. 
Walter L. Smith performed his part of this contract, and the new stockholders 
paid L. Anton Smith $25,000 for his $50,000 stock by January 8, 1910. The 
corporation was placed in their control by the change of directors and the 
transfer of a majority of Its stock to Denison, their trustée, and Wernieke 
was made its président and Conger its treasurer. 

Claude Hamilton was not one of "the new stockholders" who purchased 
the stock of L. Anton Smith, was not a party to the contract and writings 
between themi and Walter L. Smith, and the record fails to shovir that he had 
any knowledge or notice of their terms. But some time after the foregoing 
contract was made, and after the new stockholders had taken over the con- 
trol of the corporation, he signed a written subseription for $10,000 additional 
stock of the corporation, and paid to E. D. Conger, as trustée for him and 
other subscrlbers, $5,000, and Conger, as such trustée, loaned this money to 
the corporation and took Its promissory note for it to himself as trustée. The 
subseription contract which Hamilton signed provlded that the subscriptlons 
were made on thèse terms: "A group of Grand Rapids men hâve taken over 
the control of the Smith Automobile Company and hâve underwritten an 
agreement that $50,000 of its présent $200,000 séries B stock shall be taken 
at 50 cents on the dollar. The stock will be ready for issue about March 15th. 
It is to be issued at thls price as fully paid, to put the new stockholders in 
the same position as the présent stockholders. Stock payments made before 
the new stock is ready for issue shall be treated in the meantlme as loans to 
the Company drawing Interest at s1.-ï (6) per cent Subscriptlons are now re- 
quested for the entire amount of $250,000 par value. • • « The under- 
writers will subsci'ibe on the same basls as others, and their subscriptlons 
will be, as far as they extend, in substitution for that underwriting liabillty." 
1^,. D. Conger, by common consent of the subscrlbers, and perhaps formally at 
one of their meetings, was made and acted as a trustée for the subscrlbers, 
to reeeive their subscriptlons and use them as loans to the company untll the 
new stock was issued, and, as the subscrlbers paid, he loaned their money to 
the company and took notes for it to himself as such trustée. They paid in 
about $73,000, and he took and still holds such notes for about that amount. 
Before the time came to issue the new stock the officers of the company as- 
certaiued that under the Constitution and laws of Missouri subscrlbers who 
took new stock from the corporation as fùUy paid when they actually paid 
only 50 cents on the dollar for it would be liable to pay as much more, lîie 
corporation never took the requisite légal steps to issue any increase of stock, 
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such as passing a résolution of its stockholders to Increase it, publishing the 
record of such meeting, and paying the fee of the state tUerefor (Ann. St. Mo. 
1906, §§ 1328, 1329, 956), and never issued any additlonal stock. Hamilton 
claiœed, and the court below held, that he never became a stockholder. 

W. S. McClintock, of Topeka, Kan. (D. W. Mulvane, C. E. Gault, 
D. R. Hite, and A. L. Quant, ail of Topeka, Kan., on the brief), for 
appellant. 

Hugh E. Wilson and Edgar H. Johnson, both of Grand Rapids, 
Mich. (Charles M. Wilson, of Grand Rapids, Mich., on the brief), foi 
appellee. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

SANBORN, Circuit Judge (after stating the facts as above). The 
first position taken by counsel for appellants to support their claim 
that Hamilton became a stockholder, and not a creditor, of the Smith 
Company, is that the claim of the défendant is founded on notes is- 
sued pursuant to the contract of January 1, 1910, and is conditioned 
by the terms of that agreement, and they argue that the fact that 
Wernicke, who, as président of the Company, executed its notes to 
Conger as trustée for the paying subscribers, was, as was Conger also, 
a member of the committee who made that contract on behalf of "the 
new stockholders" who purchased Smith's $50,000 of stock, sustains 
this view. But this contention disregards the plain facts of the case 
and the true relations of the parties. Hamilton was not one of "the 
new stockholders," who purchased Smith's stock and were represented 
by their committee, nor was he a party to the contract of January 1, 
1910. He was a mère subscriber to a proposed increase of the capital 
stock of an old corporation. He dealt with that corporation at arm's 
length, a party adverse to it, when he made and acted under his con- 
tract of subscription, and the terms of that contract and of no other 
govern his rights. He made that contract after the contract of Janu- 
ary 1, 1910, had been made, and after the part of it relating to the 
purchase of L,. Anton Smith's stock and of the control of the corpora- 
tion had been performed. He was neither a party to it, nor was he 
represented by the committee who made it, nor did he know its terms, 
and it does not condition, détermine, or measure the rights or lia- 
bilities of either Hamilton, the corporation, or its creditors arising 
from his subscription and his payment thereon. Hamilton acted for 
himself, and never had any représentative or agent in the transactions 
involved in this suit, except Conger, and the extent of his power to 
represent him was to loan his money to the corporation when he paid 
it on his subscription, and to take a promissory note of the corporation 
to himself as trustée for Hamilton, in accordance with the terms of 
his subscription contract. 

The second contention is that the payments of the Grand Rapids 
parties to Conger were intended by them as contributions to capital 
and not as loans — and it rests on the contract of January 1, 1910, and 
fails to distinguish between the situation of "the new stockholders," 
who purchased the Smith stock and were represented by the committee 
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who made that contract for them, and a subscriber to the stock after 
that agreement had been made and partly performed. It is net per- 
suasive. 

It is next argued that, as against creditors, the Grand Rapids par- 
ties occupy the position o£ stockholders of the corporation, because 
the underwriters, the new stockholders, who controlled the corpora- 
tion, had the power to comply with the requirements of the statutes 
of Missouri, and to increase and issue the stock, and because a certifi- 
cate of stock is not indispensable to the création of the relation of 
a stockholder. But Hamilton was not one of thé new stockholders. 
He had no control over, or vote or influence on, the management of 
the corporation; nor had he any représentative who had any power 
to act for him in directing its course. That corporation and ail the 
parties in control of it were adverse parties to him in the contract of 
subscription which measured his relation to them. 

It is true that where one subscribes for stock in a corporation un- 
conditionally, and the contract of subscription is substantially per- 
formed, and he either takes his place and acts as a stockholder, or 
receives dividends or benefits as such, he may be estopped as against 
creditors from denying that he is a stockholder, although a certificate 
of stock has not been issued to him, or some formai prerequisite, such 
as publishing or recording the vote authorizing the issue of additional 
stock, has not been complied with. Stutz v. Handley (C. C.) 41 Fed. 
531, 538, 540; Pacific National Bank v. Eaton, 141 U. S. 227, 233, 
11 Sup. et. 984, 35 L. Ed. 702; Hawley v. Upton, 102 U. S. 314, 26 
L. Ed. 179; Manufacturers' Paper Co. v. Allen-Higgins Co. (C. C.) 
154 Fed. 906. But Hamilton never subscribed for stock uncondi- 
tionally. He made a plain written contract that he would temporarily 
loan to the Smith Company $5,000, and that, on condition that the 
Company would issue and deliver to him valid fuU-paid increased stock 
of the par value of $10,000, he would accept it in payment of his loan 
and become a stockholder. Neither the company nor the underwriters 
ever caused the other $5,000 required to purchase $10,000 of fuU-paid 
increased stock to be paid for it; neither took any légal steps to 
cause any increased stock to be issued, and Hamilton's loan, evidenced 
by the promissory note of the corporation to his trustée, Conger, re- 
mained unpaid, and he remained what he was from the beginning, a 
creditor of the corporation. He is not estopped from holding this 
position and enforcing his claim as a creditor as against other creditors 
of the corporation, because he never said, did, or omitted anything 
which tended to deceive them into the belief that he was other than a 
creditor, and there is no eveidence that any of them was induced by 
any représentation, act, or neglect of Hamilton to change his position 
in reliance upon any such belief. His relation of creditor was evidenced 
by his written subscription contract and by the corporation's promis- 
sory note to his trustée, and he made no représentation that thèse did 
not disclose his true relation to the corporation. The other creditors 
of the corporation hâve no greater rights than the corporation hère. 
Hamilton was a creditor of the corporation when it received his $5,- 
000, and he is a creditor still. One who subscribes $5,000 in fuH pay- 
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ment for $10,000 par value of the contemplated fuUy paid increase 
of the stock of a corporation, pays the $5,000, and obtains the prom- 
issory note of the corporation to his trustée for that amount before 
the corporation has authorized the increase, on the condition, clearly 
expressed in the contract subscribed, that the $5,000 shall be treated 
as a loan to the company drawing interest at 6 per cent, until the 
corporation is ready to issue the fuUy paid stock of the par value 
of $10,000, becomes thereby the créditer of the corporation, and when 
the corporation never issues or takes any steps to issue the increase 
of stock, because it cannot legally issue it for a payment of 50 cents 
on the dollar, without making the taker liable to pay another 50 cents 
on the dollar therefor, and is adjudged a bankrupt, he remains a cred- 
itor. McFarlin v. First National Bank of Kansas City, 68 Fed. 868, 
871, 16 C. C. A. 46; Winters v. Armstrong (C. C.) 37 Fed. 508, 515; 
Bircher v. WaUher, 163 Mo. 461, 63 S. W. 691 ; Mathews v. Columbia 
National Bank (C. C.) 77 Fed. 372, 373 ; Wolf v. Chicago Sign Print- 
ing Co., 233 111. 501, 84 N. E. 614, 13 Ann. Cas. 369. 

Other objections to this conclusion, which hâve not escaped con- 
sidération, are: (1) That Wernicke about January 11, 1910, advertised 
that new capital to the amount of $100,000 had been subscribed ; but 
Hamilton was not represented by Wernicke, or estopped by any action, 
représentation, or omission of Wernicke, Conger, or any of the other 
new stockholders or parties in control of the corporation with regard 
to the issue of the increase of the stock or the subscription for it. (2) 
That the amounts paid by Hamilton and other subscribers were em- 
barked in the corporation business, augmented its capital, and in- 
creased its crédit, and therefore thèse subscribers became liable as 
stockholders for its debts. The évidence fails to convince that the 
amounts so advanced incrcased its capital, and if they increased its 
crédit and were embarked in its business they only took the usual course 
and had the ordinary effect of moneys loaned to failing debtors, and 
thèse facts cannot be permitted to transform creditors into debtors or 
stockholders in violation of the terms of written agreements which 
clearly fix their situation. (3) That only about $48,000 out of the $73,- 
000 paid in by the subscribers, and evidenced by the notes of the cor- 
poration given to Conger, their trustée, therefor, was receivéd by 
the corporation ; but the other $25,000 was paid for the $50,000 stock 
of L. Anton Smith, and that the subscriptions were for the purchase 
of the Smith stock as well as for the increase of stock. But Hamilton 
paid his full $5,000 to Conger, his trustée, and his trustée delivered 
it to the corporation and took that company's promissory note for it. 
If that corporation expended any part or ail of it for the purchase 
of the Smith stock, and this is not clearly proved, that is no défense 
to the claim of Hamilton, for the corporation never delivered or of- 
fered to issue or deliver to him any of the stock purchased f rom Smith, 
or any other stock, and it receivéd full considération, the entire $5,000, 
for the claim of Hamilton, and he is neither liable nor accountable for 
the use the corporation made of the cash he paid it. (4) That the con- 
tract of January 1, 1910, between Walter L. Smith and the committee 
of the new stockholders provided that the $100,000 of new capital 



234 217 FEDERAL EEPOETER 

should be subscribed by June 1, 1910, and that the notes given by 
the corporation should be paid eut of such new capital. And (S) that 
the corporation bas a claim against "the new stockholders,'* the un- 
derwriting committee, for their failure to procure the subscriptions 
for $100,000 and to take the necessary steps to cause the corporation 
to issue the contemplated increase of stock, which should be set off 
against the claim of Hamilton, because Conger, his trustée, who took 
the notes for him and the other subscribers, was one of the new stock- 
holders, one of their committee, and one of the underwriters. But 
the lirait of Conger's authority and liability as trustée for Hamilton 
and the other subscribers was to take the notes of the corporation 
for their benefit for the amounts they paid on their subscriptions. This 
he faithfully did. Hamilton and other subscribers under similar cir- ' 
cumstances were in no way liable for the claims of the corporation 
against the new stockholders, their committee, the underwriters, or 
Conger as a member of or trustée or agent of them, and no claim 
against any of them constitutes a set-off against the claim of Hamilton 
against the corporation for his $5,000 and interest. 

The order of the District Court that the claim of Hamilton be al- 
lowed as a gênerai claim against the estate of the Smith Company, the 
bankrupt, was légal and righteous; and it is affirmed. 



BRAVIS V. CHICAGO, M. & ST. P. ET. CO, 

(Circuit Court of Appeals, Eighth Circuit October 12, 1914.) 

No. 4163. 

(SyUaius hy the Court.) 

1. Commerce (§ 27*) — Interstate Commerce — Injubies to Servant — Fed- 

EEAL Employées' Liability Act. 

The fédéral Employers' LlabiUty Aet (Act Aprll 22, 1908, c. 149, 35 
Stat. 65 lU. S. Comp. St. 1913, i§ 8657-8665]) proteets only those em- 
ployed tn Interstate commerce. Those employed in the préparation or 
construction of roadbeds, rails, ties, cars, engines, and other instrumen- 
talities which are Intended for use in Interstate commerce, but hâve never 
been and are not in use therein, are not employed in interstate commerce 
and are not protected by that act. 

An employé engaged in the construction of a bridge, 600 feet distant 
from a railroad, on a cut-off more than a mile in length, which had never 
been provided with rails or used as a railroad, is not employed in Inter- 
state commerce, although his employer is so engaged and intends to use 
the cut-off therein when completed. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25; Dec. Dlg. 
§ 27.* 

Employés engaged in interstate commerce withln Employers' .Liability 
Act, see note to Baltimore & O. R. Co. v. Darr, 124 C. C. A. 571.] 

2. Pleadinq (§ 369») — Inconsistent Olaims — Election of Causes, 

Where at the close of the plaintifC's évidence, in an action for negU- 
genee by an employé upon a complaint which in a single count sets forth 
a cause of action under the state law, the plaintiflf so amends his com- 
plaint as to make it state in a single count a cause of action under the 
fédéral Employers' Liability Act, he thereby makes an élection to aban- 
don his cause of action under the state law and to rely on his cause of 

•For other cases see same topio & § numbke In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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action under the fédéral act, whlch he Is estopped from revoking or re- 
pudiating after a directed verdict agalnst him on Lis pleadlng aud évi- 
dence. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1199-1209; 
Dec. Dig. § 369.*] 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota; Charles A. Willard, Judge. 

Action by Nicii Bravis against the Chicago, Milwaukee & St. Paul 
Railway Company. Judgment for défendant, and plaintiff brings er- 
ror. AfBrmed. 

ïbe plaintiff relies for a reversai of this case upon the single alleged 
error that at the close of his case the court directed a verdict for the dé- 
fendant, on the ground that he had alleged and elected to claim a cause of 
Kction under the fédéral Employers' Llability Act and had failed to prove 
that the plaintiff at the time of his injury was employed by the défendant in 
Interstate commerce. Thèse were the facts relative to this question which 
had been proved when the court directed the verdict. The plaintiff had 
pleaded a cause of action for négligence of the défendant, but had not al- 
ieged that either the plaintiff or the défendant vpas engaged in Interstate 
commerce when the trial eommenced and the plalntiff's évidence was intro- 
duced. At the close of his évidence he amended his complarut by adding 
thereto allégations that at the time of the accident the plaintiff was employed 
liy the défendant in Interstate commerce and the défendant was engaged 
therein. Thereupon the défendant admitted that It was engaged in Interstate 
commerce, and denied that it employed the défendant in Interstate com- 
merce, and the court held that there was no substantial évidence in the 
case that it did so. The évidence upon that subject presented this state of 
facts: The défendant owned and opéra ted a railroad with a single track 
from Hopkins, Minn., to Aberdeen, S. D., a distance of about 277 miles, and 
was conducting Interstate and intrastate commerce over it. There were 
many curves in the railroad, and the company was engaged in straightening 
and laying double tracks over it. At a place about 4 miles west of Chan- 
Uassen, Minn., it was building a cut-off from the railroad on one side of a 
curve about 3 miles in length to a point on the other side of it. It had laid 
the roadbed, but no rails, on this cut-off, and was building a concrète bridge 
upon it for a cattle pass at a point about 600 feet south of the railroad. The 
plaintiff was employed by the défendant in, building this bridge. He boarded 
in a camp at Chanhassen, went on a hand car furnished by the défendant 
from Chanhassen to a point on the railroad north of the bridge, and thence 
walked to his work, and in the evening walked back to the railroad and 
retumed on the hand car to the camp. The gang in which he was employed 
conslsted of about 15 men, and they used two hand cars to transport them- 
selves from and to Chanhassen. As they were returning to camp one evening, 
the plaintiff, who with his companions was engaged in pumping the forward 
hand car, fell off the rear of it, and the rear hand car ran over him and 
injured his right hand before the men upon it could stop it after they saw 
him_ 

Maurice Rose, of Minneapolis, Minn. (George B. Léonard, of Min- 
neapolis, Minn., on the brief), for plaintiff in error. 

F. W. Root, of Minneapolis, Minn. (Nelson J. Wilcox, of Minne- 
apolis, Minn., on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

SANBORN, Circuit Judge (after stating the facts as above). The 
chief contention of counsel for plaintiff in support of their specifica- 

■For otber casea see same topic & i number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tion of error in this case is that the facts established by the évidence 
sustain the conclusion that the plaintiflf was employed in interstate 
commerce while constructing the bridge on the cut-oflf. But there 
were no rails on the roadbed on this cut-off. It never had been used, 
it was not then used, and until it should be ironed it could not be used, 
by the défendant in interstate commerce. The mère fact that it was 
the purpose and intention so to use it at some future time did not 
make it an instrumentality of interstate commerce. That purpose and 
intention might be changed, and it might never be used in interstate 
commerce, or at ail. The argument that the building of the cut-off 
was the mère correction or prévention of a defect or insufficiency of 
the defendant's instrumentality for conducting interstate commerce 
is too remote and inconsequential to convince. The building of such 
a cut-off is new construction for use in interstate commerce, as much 
as the building of a new engine or car on plans prescribed by a rail- 
road company to run over the cut-off or to take the place of an en- 
gine or car worn out in interstate commerce would be. 

[1] The fédéral Employers' Liability Act protects only those em- 
ployed in interstate commerce. Those employed in the préparation or 
construction of roadbeds, rails, ties, cars, engines, and other instru- 
mentalities which are intended for use in interstate commerce, but 
hâve never been and are not in use therein, are not employed in in- 
terstate commerce, and are not protected by that act. There was no 
error in the ruling of the trial court that an employé engaged in 
the construction of a bridge, 600 feet distant from a railroad, on a 
cut-off more than a mile in length, which had never been provided 
with rails or used as a railroad, was not employed in interstate com- 
merce, although his employer was engaged, and when the cut-off should 
be completed intended to use it, in interstate commerce. Pedersen v. 
Delaware, Lackawanna & Western R. R. Co., 229 U. S. 146, 152, 33 
Sup. Ct. 648, 57 L. Ed. 1125; Wabash R. R. Co. v. Hayes, 234 U. 
S. 86, 34 Sup. Ct. 729, 58 L. Ed. 1226, filed May 25, 1914; Jackson v. 
Chicago, Milwaukee & St. Paul Ry. Co. (D. C.) 210 Fed. 495. 

Counsel cite San Pedro, L. A. & S. L. R. Co. v. Davide, 210 Fed. 
870, 127 C. C. A. 454, to the point that the plaintiff was employed in 
interstate commerce when he was injured, because he was assisting to 
run the hand car and to keep it out of the way of interstate commerce 
moving over the railroad. But in Davide's Case the employé was em- 
ployed in interstate commerce du ring the day, and the court held that 
his employment extended from the time he started from his camp on 
the hand car in the morning until he returned to the camp at night. 
The plaintiff was not employed in interstate commerce during the day, 
and by the same mark he was not so employed while he was going 
on the hand car to and returning from his work. He bore the same 
relation to the défendant while he was on the hand car that he would 
hâve borne to it if he had walked on the railroad with its permission 
and at his own risk on his way to and from his work. 

[2] It is said that the complaint, after its amendment, stated a good 
cause of action under the state laws and also under the fédéral Em- 
ployers' Liability Act, and it is insisted in view of that fact that the 
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court erred in directing the verdict. This case does not présent a 
complaint where, in separate counts, a cause of action is pleaded un- 
der the fédéral act and another under the state law, and no élection 
is made, and we do not détermine the effect of a motion for a directed 
verdict in such a case. It présents a case in which the plaintiiï at the 
close of his own case so amended his complaint, which stated in a 
single count a cause of action under the state law, as to make it state 
a cause of action under the fédéral Employers' Liability Act. The 
plaintifif thereby elected to abandon his cause of action under the state 
law and to insist upon a recovery under the fédéral act. The défend- 
ant then moved for a directed verdict, and the court could not lawfuUy 
escape the décision of the only question thus presented, the question 
whether or not the évidence sustained the cause of action which alone 
the plaintiiï had then pleaded and on which he had elected to rely. 
There was no error in its décision of that issue, and the plaintifï was 
estopped from repudiating his élection. St. Louis, I. M. & S. Ry. 
Co. v. Hesterly, Adm'r, 228 U. S. 702, 33 Sup. Ct. 703, 57 L. Ed. 
1031 ; Union Paciiic Ry. Co. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 
877, 39 L. Ed. 983; Northern Pacific Ry. Co. v. Slaght, 205 U. S. 
122, 131, 27 Sup. Ct. 442, 51 L. Ed. 738; Matz v. Chicago & A. R. R. 
Co. (C. C.) 88 Fed. 7-70; Whalen v. Gordon, 95 Fed. 305, 314, 37 C. 
C. A. 70, 79. 
Let the judgment below be affirmed. 



LANE V. SARGENT. 

(Circuit Court of Appeals, First Circuit. October 23, 1914) 

No. 1084. 

1, Evidence (§ 52*) — Judicial Notice — State Law. 

Where suit is instituted in the fédéral court for the district of New 
Hampshire to recover damages for injuries received by plaintifl by being 
run into by défendants automobile in Massachusetts, the court will take 
judicial notice of the law of the road of Massachusetts, and décisions of 
the Suprême Judicial Court of that state are therefore not admissible In 
évidence to prove the Massachusetts law as a facL 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 52.* 
Judicial notice of public laws and régulations, see note to Smith v. 
City of Shakopee, 44 C. C. A. 4.] 

2. Tbial (§ 252*) — Instructions — Applicabilitt to Evidence. 

In an action for injuries to plaintifC by being struck by defendant's au- 
tomobile approaching from the rear, while he was crosslng from one side 
of a Street to the other, requests to charge that défendant was entltled 
to assume that plaintifC would continue in the direction he was going un- 
til he gave reasonable notice of going in a différent direction, and that 
plaintiff, who when first observed was walking in a place of safety, would 
continue to exercise ordinary care, not only in crosslng, but in continuing 
on his way, were properly refused, as assuming, contrary to the évidence, 
that plaintiff, tf he had continued on his way, walking beside a car 
track, would hâve been In a place of safety, and that he did not seasona- 
bly tndlcate his intention to change his course, and was not In the exer- 

*For other casM see aam« txipic & | mrHBBB in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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cise of ordlnary care in attempting to cross the street when he did, ob- 
serving the automobile ftom 100 to 300 feet away. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 505, 596-612 ; Dec. 
DIg. § 252.*] 

3. Teial (§ 260*) — Instructions — Requests to Chabqe — Instructions 

GiVEN. 

Where the jury were properly Instnicted on the Issues in the case, the 
refusai of requests to charge is not error. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dig. 
§ 260.*] 

4. Municipal Corporations (§ 705*) — Stbeets — Use — Care Requibed. 

A pedestrian and the operator of an automobile hâve equal rights In 
a city Street, and each Is bound to use ordlnary care to avoid the other. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1515-1517; Dec. Dig. § 705.*] 

In Error to the District Court of the United States for the District 
of New Hampshire; Edgar Aldrich, Judge. 

Action by Alvah W. Sargent against John P. Lane. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

Edward C. Stone, of Boston, Mass. (Sawyer, Hardy & Stone, of 
Boston, Mass., on the brief), for plaintiff in error. 

John L,. Mitchell, of Portsmouth, N. H. (John PI. Bartlett, of Brock- 
ton, Mass., on the brief), for défendant in error. 

Before PUTNAM and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

BINGHAM, Circuit Judge. The plaintiff, Sargent, a citizen of the 
State of New Hampshire, brings this action against the défendant, 
Lane, a citizen of the commonwealth of Massachusetts, in the District 
Court of the United States for the District of New Hampshire, to re- 
cover damages for injuries received on August 4, 1912, by being run 
into by an automobile operated by the défendant. The accident took 
place while the plaintiff was crossing Main street, in Salisbury, Mass. 
There was a trial by jury and a verdict for the plaintiff. The case is 
now hère on defendant's bill of exceptions, and the errors assigned 
are to the exclusion of certain évidence offered by the défendant and 
the refusai of the judge to give certain requests for rulings. 

The accident having occurred in Massachusetts, and the law of the 
road of that state being a material point in the case, the défendant of- 
fered to show what the law of Massachusetts on that subject was by 
introducing in évidence three décisions of the Massachusetts Suprême 
Judicial Court, as reported in Galbraith v. West End St. Ry. Co., 165 
Mass. 581, 43 N. E. 501, Scannell v. Boston Elevated Ry. Co., 176 
Mass. 173, 57 N. E. 341, and Commonwealth v. Horsfall, 213 Mass. 
232, 100 N. E. 362, Ann. Cas. 1914A, 682. The évidence was excluded, 
and the défendant excepted. The trial court, in excluding the évidence, 
made the f ollowing ruling : 

"I think this question Is a question of law for the court to pass upon, and 
the court is very glad to hâve any citation of Massachusetts law submitted to 
the court, and the court will instruct the jury upon what the Massachusetts 

•For other cases see aame topio & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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iaw Is. Upon that assnmptiori, with thls vlew of the law, the court will not 
allow the opinions of tlie Massachusetts court whlch hâve been called to its 
attention to be read to the jury." 

[ 1 ] The défendant contends that the law of Massachusetts, where 
the accident occurred, is the law of a foreign jurisdiction, and must be 
proved as a fact ; that the court could not take judicial cognizance of 
it. This contention cannot be sustained. In Mills v. Green, 159 U. 
S: 651, 657, 16 Sup. Ct. 132, 134 (40 L. Ed. 293), Mr. Justice Gray, in 
delivering the opinion of the court, said : 

"The lower courts of the United States, and this court, on appeal from their 
décisions, talce judicial notice of the Constitution and public laws of each 
State of the Union. Owings v. Hull, 9 Pet. 607, 625 [9 L. E<J. 246] ; Lamar 
V. Micou, 112 U. S. 452, 474 [5 Sup. Ct. 221, 28 !.. Ed. 751] ; Id., 114 U. S. 
218, 223 [5 Sup. Ct. 857, 29 L. Ed. 94] ; Hanley v. Donoghue, 116 U. S. 1, 6 
16 Sup. et. 242, 29 L. Ed. 535]; Fourth National Bank v. Francklyn, 120 U. 
S. 747, 751 [7 Sup. Ct. 757, 30 L. Ed. 825] ; Gormley v. Bunyan, 138 U. S^. 623 
[11 Sup. Ct. 453, 34 L. Ed. 1086] ; Martin v. Baltimore & Ohio Eailroad, 151 
U. S. 673, 678 [14 Sup. Ct. 533, 38 L. Ed. 311]," 

And in Hanley v. Donoghue, 116 U. S. 1, 6, 6 Sup. Ct. 242, 245 (29 
L. Ed. 535), the same Justice, in speaking for the court, said: 

"In the exercise of its gênerai appellate jurisdiction from a lower court of 
the United States, thls court takes judicial notice of the laws of every state 
of the Union, because those laws are known to the court below as laws alone, 
needing no averment or proof. • • * 

"But on a writ of error to the highest court of a state, in whlch the re- 
visory power of this court is limited to determluing whether a question of 
law depending upon the Constitution, laws, or treatles of the United States 
has been erroneously decided by the state court upon the facts before it — 
while the law of that state, being known to its courts as law, is of course 
within the judicial notice of this court at the hearlng on error — yet, as in 
the state court the laws of another state are but facts, requiring to be proved 
in order to be considered, this court does not take judicial notice of them, 
unless ma de part of the record sent up, as In Green v. Van Buskirk, 7 Wall. 
139 [19 L. Ed. 109]. • * * 

"Where by the local law of a state (as in Tennessee, Hobbs v. Memphls & 
Charleston Railroad, 9 Heisk. 873) its highest court takes judicial notice of 
the laws of other states, this court also, on writ of error, might take judicial 
notice of them." 

See Martin v. Baltimore & Ohio Railroad, 151 U. S. 673, 678, 14 
Sup. Ct. 533, 38 L. Ed. 311. 

The Pawashick, 2 Low. 142,' Fed. Cas. No. 10,851, a case relied 
upon by the défendant in support of his contention, is not in point. 
There the question was whether a fédéral court would take judicial 
notice of the law of a foreign country or it should be proved as a fact. 

[2] The défendant also complains of the refusai of the court to 
give the foUowing instructions : 

(1) "The défendant had the right to assume as he drove down the state 
highway that the plaintifE would continue in the direction he was going un- 
til and unless the latter gave reasonable notice of his going in another di- 
rection." 

(2) "The défendant had the right to assume that the plaintiff, who was, 
when first observed by the défendant, walking in a place secure from Injury, 
would continue to exercise ordinary care, not only in crossing, but in con- 
tlnulng on his way." ,■ 
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Both of thèse requests were properly denied. They assumed, con- 
trary to the évidence in the case, that the plaintiff, if he had continued 
on his way walking beside the car track, would hâve been in a place of 
safety, that he did not seasonably indicate his intention to change his 
course, and that he was not in the exercise of ordinary care in attempt- 
ing to cross to the east side of the street at a time when, as he observed, 
the défendant was from 250 to 300 feet back of him, and, as the de- 
fendant testified, from 100 to 300 feet. As the requests were not ap- 
plicable to the facts as presented by the évidence, and would hâve 
tended to mislead and confuse the jury, the court did not err in declin- 
ing to give them. 

[3, 4] Furthermore, the jury were properly instructed. The court 
charged them, in substance, that the plaintiff and the défendant had 
equal rights in the use of the street, and each, in the exercise of his 
rights, was bound to use ordinary care with référence to the other. 

The judgment of the District Court is affirmed, and the défendant 
in error recovers his costs on appeal. 



CACHE CREEE MINING 00. v. BRAHENBERQ. 

(Circuit Court of Appeals, Nlnth Circuit October 13, 1914.) 

No. 2387. 

1, Mines and Mineeals (§ 38*)— roBFEiTUEE or Olaim— Pleading. 

Wliere, in a suit to détermine an adverse clatm to a mlning location, de- 
fendant answered, admittlng plaintiflf's location as alleged, but denied 
that plaintiff since 1909 had performed the annual assessment work re- 
quired by law to hold the clalm, and alleged that by reason thereof it be- 
came forfeited, and reverted to the public domain. HeUd that, in the ab- 
sence of objection at the trial, the allégations of the answer were suffl- 
dent to support a plea of forfeiture. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. it 
87%-H3 ; Dec. Dlg. § 38.*] 

2. Appeal and Ebbob (§ 1056*) — Review — Bulings on Evidence — Pbeju- 

DICE. 

Where, on an issue as to whether plalntiff's work on a minlng clalm had 
been sufficient, the court gave careful instructions touehlng the amount 
of labor necessary to be doue, and how the jury should ascertain and dé- 
termine the value of such that was donc, the admission of évidence of the- 
opinion of a workman as to the value of the work, with whlch he was 
personally famillar, was not prejudicial to plaintiff, though not fuUy 
quallfied as an expert. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 4187- 
4193, 4207; Dec. Dig. § 1056.*] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska ; Robert W. Jennings, Judge. 

Action by the Cache Creek Mining Company against Henry Brahen- 
berg. Judgment for défendant, and plaintiff brings error. Affirmed. 

The complalnt in this case (plaintiff In error being the plaintiff below) in: 
brief shows that on July 28, 1905, one Joseph Anderson located clalm No. 1 
above on Dollar creek, In the district of Alaska, stating the manner of loca- 

*Fer «tkar eues se* same topic £ 9 numbbb In Dec. £ Am. Dlgs. 1807 ta dat», tt Rep'r Indexe» 
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tion, and that for a valuable considération Andersen thereafter sold, trans- 
ferred, and set orer the sald clalm to plaintiff ; that plalntifC bas since been 
entitled to the possesàon of said clalm, and bas in eaeh year done and per- 
formed the fuH and requlslte amount of assessment and development work for 
holding it under exlsting law ; but that in the year 1912 the défendant dld 
trespass thereon, and unlawfuUy, wrongfuUy, and wlthout right take posses- 
sion thereof from plalntifC, and so wrongfuUy wlthholds the same from plain- 
tiff, to its damage In the sum of $5,000. Judgment for possession and for the 
damages alleged Is prayed. The answer of défendant admits the location by 
plaintiff as alleged, but dénies that plaintiff has, since the year 1909, per- 
formed the annual labor required by law to hold said clalm, or any labor 
thereon, and allèges that by reason thereof the clalm beeame forfeited, and 
reverted to the public domain. The answer further sets up location by the 
défendant in August, 1912, his entry into possession, and clalm of right there- 
under. The cause was tried by a jury, and verdict and judgment resulted 
for défendant. 

John Lyons, of Valdez, Alaska, James E. Fenton, of San Francisco, 
Cal., and William A. Gilmore, of Nome, Alaska, for plaintiff in error. 

T. C. West, of San Francisco, Cal., and E. E. Ritchie, of Valdez, 
Alaska, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
But two assignments of error are relied upon in the briefs of counsel 
for plaintiff in error for a reversai of the cause. Thèse are : 

First, the validity of plaintifï's location being admitted by the an- 
swer, it was incumbent upon the défendant to plead forfeiture of the 
claim through failure to do the proper annual assessment work, and 
that this the défendant has not sufficiently done ; and, 

Second, the admission of certain testimony of the witness Rimmer 
over objections and exceptions. 

[ 1 ] As to the first assignment, it must be conceded that the alléga- 
tions setting up forfeiture are meager, but they do state that "ail of 
plaintiff's right to and in said claim beeame forfeited, and the said claim 
and ail of it beeame a part of the public domain, subject to location 
according to law as minerai land, long prior to the year 1912," and this 
in conjunction with a déniai that plaintiff has performed the annual 
labor required by law to hold said claim since the year 1909, or that it 
has performed any labor upon said claim subséquent to that date. A 
trial was had upon practically the sole issue as to whether plaintiff had 
performed the requisite annual labor for holding the claim, and whether 
by reason of a failure in that respect it had sufïered a forfeiture, and 
the concrète question was concisely submitted to the jury by clear in- 
structions for their finding. No objection, so far as the record shows, 
was ever interposed or made to the sufïiciency of the pleading until 
upon this appeal, and the question now is whether in the light of the 
record, judgment having been entered upon the verdict, the allégations 
of the answer are sufficient to support a plea of forfeiture. 

A forfeiture must be set up before it can be insisted upon. Bishop 

V. Baisley, 28 Or. 119, 41 Pac. 936. This the défendant attempted to 

do, and meagerly and imp>erfectly stated his défense. The resuit is an 

imperf ect statement of a good défense. Such a statement, it has gen- 

217 P.— 16 
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erally been held, is sufficient to support the verdict and judgment. The 
rule has been stated thus : 

"A defect In a pleading, whether of substance or form, which would hâve 
been fatal on demurrer, Is cnred by verdict, if the issue joined be such as 
necessarlly reqUired, on the trial, proof of the facts defeetively stated or 
omitted, and without whIch It Is not to be presumed that either the judge 
would direct the jury to glve, or that the jury would bave given, the verdict." 
Houghton & Palmer v. Beck, 9 Or. 325. 

See, also, Booth v. Moody, 30 Or. 222, 225, 46 Pac. 884. 

The pleading in the case at bar, in the light of the rule, must be held 
to be sufïïcient. 

[2] Referring to the second assigument, the vvitness Rimmer was 
permitted to give his estimate as to what certain work was worth, 
shown by the plaintiiï to hâve been donc as assessment virork. His tes- 
timony, so far as is necessary to illustrate the situation is as f ollows ; 

"In Septemher, 1911, I was working about a mile or a little over from there 
minlng. I afterwards saw the work that was done there. It was just plow- 
ing, scraplng, preliminary work, about 1,400 feet long. The going rate of 
wages in that district at that time was $5 a day and board. I don't know 
what horses were worth up there. Q. Are you familiar with the country 
there along Dollar creek ; that is, the character of the ground? A. Yes, sir. 
Q. Do you know about how much work it takes to move such dirt as was 
removed by the Cache Creek Mining Company there? A. I think I do. Q. 
What would you say that work is worth? By the Court: What Is that work 
worth, done the way the plalntifC says he did it — not what is it worth done 
some other way? A. Why, I think about $150 would be a libéral allowance 
for that kind of work In the ditch." 

The real objection is that it was not proper for Rimmer to give his 
opinion touching the value of the work done. He was probably not 
fully qualified to testify as an expert, yet he had the gênerai knowledge 
that most workmen about mines hâve touching the value of assessment 
work. The court gave careful instructions touching the amount of 
labor necessary to be done, and as to how the jury should ascertain 
and détermine the value of such as was done, and in view of this fact 
we are strongly impressed that no réversible error was committed in 
allowing Rimmer's testimony to go to the jury. If error at ail, it was 
harmless. 

Other questions were discussed, and are suggested in the brief of 
counsel ; but they are not presented by the record, and cannot be con- 
sidered. 

Judgment affirmed. 
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SMITH T. BELIi, 
f Circuit Court of Appeals, Eightli Circuit. October 12, 1914.) 

(Syllabus hy the Court.) 

1. Courts (§ 311*) — Moetgages (§ 427*) — Jubisdiction of Fédéral Court — 

foeeclosuee. 

The eitlzenshlp and résidence of the trustée In a mortgage to seeure 
the payment o£ a claim owned by another, and not those of such owuer, 
condition the jurisdiction by a national court of a suit to foreclose the 
mortgage, because the trustée Is, and the cestul que trust Is not, an in- 
dispensable party to the suit. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 858; Dec. Dig. % 
311;* Mortgages, Cent. Dig. §§ 12G9, 1272-128T; Dec. Dig. § 427.* 

ilortgage foreclosure in fédéral courts, see note to Seattle, K S. & E. 
Ry. Co. V. Union Trust Ce, 24 C. C. A. 523.] 

2. Gas (§ 13*) — Breach of Contsact — Pleading. 

A pleading that one failed to operate wells and furnish gas therefrom 
continuously discloses no breach of a covenant to sell the surplus such 
wells may produce. 

[Ed. Note.— For other cases, see Gas, Cent Dig. §§ 5-9 ; Dec. Dig. § 13.*] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Frank A. Youmans, Judge. 

Action by John A. Bell, Jr., against P. F. Smith. From decree 
for plaintiff, défendant appeals. Affirmed. 

H. B. Martin and A. F. Moss, both of Tulsa, 0kl., for appellant. 
James A. Veasey and J. P. O'Meara, both of Tulsa, Okl., for ap- 
pellee. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

SANBORN, Circuit Judge. The défendant below, P. F. Smith, 
complains of a decree of foreclosure of a mortgage he made to John 
A. Bell, Jr., because the court below struck out of his answer that 
part by which he sought to question the jurisdiction of the court and 
that part by which he sought to set up a counterclaim and set-off. 

The complaint pleaded the mortgage and the notes it secured, and 
copies of them were attached to it. The mortgage and the notes ran 
to John A. Bell, Jr., trustée, and the mortgage provided that the de- 
fendant should keep the buildings and personal property described 
therein insured, with the loss payable to Bell or his successors in trust ; 
that if default should be made in any of the conditions of the mort- 
gage the whole sum intended to be secured by the mortgage should, 
at the option of Bell, or his successors in trust, or any other légal 
liolder of the indebtedness, become due; and that any or either of 
îheni should then hâve full right and authority to take possession of 
the premises mortgaged and to foreclose the mortgage. 

[1] The plaintiff alleged in his complaint, and the défendant ad- 
mitted in his answer, that the former was a résident and citizen of 
the State of Pennsylvania and that the latter was a résident and citi- 

*For other casea see same topic & § nuubsb In Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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zen of the state of Oklahoma; but the défendant alleged that the 
Standard Oil & Gas Company of Bartlesville, 0kl., was the owner 
and holder of ail the bénéficiai interest in the notes and mortgage and 
the real party in interest in the case, that that company was a citizen 
and résident of the state of Oklahoma, and that for that reason the 
court below had no jurisdiction of the suit. It was this portion of 
the answer that défendant first insists it was error for the court to 
strike out. But by the terms of the stipulation made by the défendant 
in the mortgage he expressly agreed that upon default in the condi- 
tions thereof either Bell, the trustée, or his successor in the trust, 
might take possession of the property and foreclose the mortgage, and 
he is thereby estopped from denying the competency of the trustée 
so to do. The légal title to the mortgage was in the trustée. He was 
the indispensable party plaintiff in tne suit, atid while the owner of 
the notes, the beneficiary of the trust, may hâve been a proper party, 
it was not an indispensable one, and its citizenship was immaterial to 
the jurisdiction of the court below. The citizenship and résidence of 
the trustée in a mortgage to secure the payment of a claim owned 
by another, and not those of such owner, condition the jurisdiction 
by a national court of a suit to foreclose the mortgage, because the 
trustée is, and the cestui que trust is not, an indispensable party to 
the suit. Dodge v. Tulleys, 144 U. S. 451, 455, 456, 12 Sup. Ct. 728, 
36 L. Ed. 501 ; Rust v. Brittle Silver Co., 58 Fed. 611, 612, 7 C. C. 
A. 389, 390; Johnson v. City of St. Louis, 172 Fed. 31, 41, 96 C. C. 
A. 617, 627, 18 Ann. Cas. 949; Allen West Commission Co. v. Brashear 
(C. C.) 176 Fed. 119, 121; Knapp v. Railroad Co., 20 Wall. 117, 
122, 123, 22 L. Ed. 328; Gardner v. Brown, 21 Wall. 36, 41, 22 L. 
Ed. 527; Mexican Central Rv. Co. v. Eckman, 187 U. S. 429, 23 
Sup. Ct. 211, 47 L. Ed. 245. 

[2] The portion of the answer which sought to set up a counter- 
claim or set-off made an agreement between the Standard Oil & Gas 
Company, the cestui que trust under the mortgage, a part of the 
answer, and alleged a breach of it by that company in thèse words: 

"That the said Standard Oil & Gas Company, from time to time from the 
said 3d day ol January, 1912, until about the 15th day of November, 1912, 
continued to own and operate the aforesald oil wells, but failed, neglected, and 
refused to operate said wells continuously, frequently permitting the opéra- 
tion of thelr said wells to lapse and be discontinued for considérable i)eriods 
of time, thereby interruptiiig the supply of gas neeessary for the opération 
of defendant's plant, so that defendant's machinery and labor neeessary for 
operating the same were obliged to lie idle for many days, to defendant's 
great injury and damage in the sum of flve thousand dollars." 

But repeated perusals and careful considération of the agreement 
hâve disclosed no promise or covenant by the oil company to operate 
its oil wells continuously or to furnish an uninterrupted or sufficient 
supply of gas for the opération of the defendant's plant. On the 
other hand, the oil company by an express stipulation of the contract 
reserved to itself sufficient gas to operate its leases, and the extent of 
its obligation to furnish gas to the défendant was that so long as the 
leases owned by it on January 3, 1912, when the agreement was made, 
within a radius of two miles from defendant's plant, or other leases 



THE CUBTIN 243 

thereafter acquired by it within such radius, should, after reserving 
sufficient gas to operate its leases, "produce casing-head gas in suffi- 
cient quantities to be désirable for manufacture in said plant," it 
wourd sell such gas to fhe défendant for three cents per cubic foot. 
The contract contains no covenant by the oil company to operate its 
wells continuously or at ail, none to produce sufficient or any gas to 
operate the defendant's plant, nothing but a promise to sell whatever 
gas they do produce in excess of the gas required to operate them at 
three cents per cubic foot so long as the wells produce an excess suffi- 
cient to make it désirable for manufacturing purposes in the defend- 
ant's plant, and the answer contains no allégation that the wells pro- 
duced such an excess, or that the oil. company failed or refused to 
furnish any of the excess actually produced. 

The resuit is that this portion of the answer failed to state facts 
sufficient to state a cause of action, counterclaim, or set-oflF against 
the oil company or the plaintifif, there was no error in striking it eut, 
and the decree below must be affirmed. 

•It is so ordered. 



THE OURTIN. 
(Circuit Court of Appeals, Fourth Circuit. September 8, 1914.) 

No. 1245. 

1. Collision (§ 18*) — Liabilitt — Négligence Not a Pboximate Cause. 

Aets of négligence whlch do not contrlbute to a collision as a proxlmate 
cause do not render a shlp llable. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 16; De& Dig. 
t 18.*] 

2. Collision (§§ 149, 153*) — Suits fob Damages — Findings of Faot — Be- 

VIEW. 

Whether négligence imputed is the proximate cause of a collision, or 
merely collatéral or immaterlal, is a question of fact ; and, where the con- 
clusion of the District Court is not against the prépondérance of the évi- 
dence, it cannot be disturbed by an appellate court 

[Ed. Note.— For other cases, see ColUslon, Cent Dig. §§ 149, 299-301, 
305-.307, 310, 311 ; Dec. Dig. §§ 149, 153.*] 

8. Collision (§ 105*) — Steam Vessels Meeting — Change of Course. 

A findlng that a collision on the Elizabeth river in the evening between 
a gasoline launch and a meeting tug was due solely to the fault of the 
tug in changlng her course shortly prior to the collision held supported 
by the évidence ; It appearing that until such change the vessels were 
on safe courses. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. i 105.*] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Suit in admiralty by William S. Bensten, owner of the gasoline 
launch Cecilia, against the steam tug Curtin, Charles Gring claimant. 
Decree for libelant, and claimant appeals. Affirmed. 

For opinion below, see 205 Fed. 989. 

•For other cases see same topic & i numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



246 217 FEDERAL REPORTER 

Ralph H. Riddleberger,, of Norfolk, Va. (Riddleberger & Roper, of 
Norfolk, Va., on the brief), for appellant. 

R. M. Hughes, Jr., of Norfolk, Va. (Hughes, Little & Seawell, of 
Norfolk, Va., on the brief), for appellee. 

Before PRITCHARD and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On December 18, 1911, the gasoline launch 
Cecilia was going up the Elizabeth river from Hampton Roads to Nor- 
folk. The tug Curtin was coming down the river on the south or Ports- 
mouth side of the river near the middle of the stream on its way to 
Pinner's Point. The tug Pinner's Point with a barge alotigside was 
crossing the river from Pinner's Point to Ft. Norfolk. The Cecilia 
and the Curtin collided astern 'the Pinner's Point, with the resuit that 
the Cecilia was sunk. The District Court held the Curtin entirely at 
fault, and adjudged that William S. Bensten, owner of the Cecilia, 
should recover of the Curtin and its owners $1,566.52. There is no sub- 
stantial différence as to the law. While the testimony in its détails is 
irreconcilable and confusing, we think the controlling fact is established 
by the prépondérance of the évidence. The witnesses differ somewhat 
as to the précise point of collision, but they agrée that it occurred near 
midstream at about 5 :45 in the afternoon. 

The master of the Cecilia admits hearing two whistles from the Pin- 
ner's Point, and the answer of two whistles from another vessel, which 
turned out to be the Curtin, indicating the intention of the answering 
vessel to pass astern of the Pinner's Point. The fact that the master 
of the Cecilia held his course up and gradually across the stream and 
astern of the Pinner's Point without gjving any signal, and with knowl- 
edge from the signal of the Curtin that a down-going vessel was about 
to pass astern of the Pinner's Point, would be fatal to his claim of ex- 
emption from blâme, if this course of conduct contributed as a prox- 
imate cause to the collision. But we think the preponderating évidence 
shows that it did not. The master of the Cecilia testified that he did 
not signal the Pinner's Point because she was so far away that a signal 
was unnecessary. The master of the Norfolk and the master of the 
Pinner's Point, both impartial witnesses, corroborate his statement that 
the Cecilia and the Curtin were showing green to green, and would 
bave passed each other safely but for the sudden change of course of 
the Curtin toward the Cecilia, after the Pinner's Point had passed. 

There was évidence that the Cecilia was out of the course prescribed 
by the rules, and this, together with the signal of the Curtin, might well 
be held to impose upon the Cecilia the burden of keeping out of the 
way of the Curtin. Assuming that she was bound to keep out of the 
course of the Curtin, the évidence that there was no danger to either 
vessel until the Curtin changed her course tends to show that she dis- 
charged this duty — that she did nothing which put either vessel in dan- 
ger, and that the cause of the collision was the Curtin's change of 
course. Singleton, the mate of the Curtin, who was navigating her, is 
alone in his testimony that the collision was caused by the Cecilia chang- 
ing her course and trying to cross his bow, and that the master of the 
Cecilia when taken on his vessel and asked his reason for the change 
did not deny it. 
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[1] Acts of négligence which do not contribute to the accident as a 
proximate cause do not render a ship li^ble, even under the American 
as distinguished from the English rule of liability. The Oregon, 158 
U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943 ; The City of Maçon, 92 Fed. 
207, 34 C. C. A. 302; The Lord O'Neill, 66 Fed. 77, 13 C. C. A. 337; 
Marsden on Colhsions at Sea {6th Ed.), 14. 

[2] Whether négligence imputed is the proximate cause or merely 
collatéral or imniaterial is a question of fact, and where the conclusion 
of the District Court is not against the prépondérance of the évidence 
it cannot be disturbed. 

[3] It seems clear beyond dispute that the proximate cause of the 
collision was the négligent change of course by one or the other of the 
vessels. Enough of the évidence has been set out to show that the pré- 
pondérance supports the finding of the District Judge that the courses 
of the two vessels were safe, that it was the Curtin that suddenly 
changed her course and struck the Cecilia, and that the danger of such 
a change would hâve been évident if the Curtin had had an adéquate 
watch. 

AfJSrmed. 



MOTION PICTURE PATENTS CO. v. CBNTAUR FILM CO. 

(District Court, D. New Jersey. October 8, 1914.) 

No. 727. 

Patents (§ 283*) — Suit fob Infringement — Equitt Jurisdiction. 

Equlty has jurisdiction of a suit for infringement of a patent for a 
kinetoscope for taklng motion pjcture négatives from which an unlimited 
number of positive pictures may be prlnted for exhibition purposes, al- 
though the bill was flled only two days before the expiration of the" pat- 
ent, where there was no laelies, and the bill allèges that défendant has 
in its possession a large number of négatives taken with the Infringlng 
caméra, and prays for an injunctlon to restrain their use, and may grant 
such Injunctlon even after the patent has expired. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 448-450, 452; 
Dec. Dig. § 283.«] 

In Equity. Suit by the Motion Picture Patents Company against 
the Centaur Film Company. On motions by complainant for prelim- 
inary injunction and by défendant to dismiss. Motion to dismiss de- 
nied, and restraining order granted. 

John Robert Taylor, of New York City, for plaintiflf. 
Kenyon & Kenyon, of New York City, for défendant. 

HUNT, Circuit Judge. Letters patent No. 589,168 were granted on 
August 31, 1897, to Thomas A. Edison, for certain improvements in 
kinetoscopes. Later, cm June 10, 1902, application was made for the 
reissue of Said letters patent No. 589,168 in two divisions, the appli- 
cation alleging that by reason of a defective or insufficient spécifica- 
tion, or by reason of said Thomas A. Edison claiming as his invention 
more than he had a right to claim, the original letters patent were 
inoperative; and on September 30, 1902, letters patent 12,037 and 12,- 

*For other cases see saine topic & % number in Dec. £ Am. Olgs. 1907 to date. & Rep'r ladexea 
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038 were îssued to Edison. Letters patent 12,037 vvere for improve- 
rnent in kinetoscopes, and letters patent 12,038 were for improvement 
in kinetoscope films. Claims 1, 2, and 3 of reissue letters patent 12,- 
037 were held valid by the Court of Appeals of the Second Circuit, 
and claim 4 was held to be void. Edison v. American Mutoscope & 
Biograph Ce, 151 Fed. 767, 81 C. C. A. 391. 

By certain mesne assignments on November 16, 1907, and Decem- 
ber 31, 1908,_the plaintiff became possessed of the entire right, title, 
and interest in and to the invention and the reissued letters patent 
12,037, and possessed of the same rights that would accrue and had ac- 
crued as if the mesne assignments had not been made. Thereafter 
application was made for the reissue of letters patent 12,037, alleging 
that the reissued letters patent were inoperative by reason of a de- 
fective or insufficient spécification or by reason of Thomas A. 
Edison claiming as his own invention more than he had a right to 
claim, whereupon, on December S, 1911, reissue letters patent No. 
13,329 were issued. This reissued patent contained the three claims 
held valid in reissue 12,037, and in addition claims 4 and 5 ; thèse lat- 
ter two claims being more limited in scope than the claims contained 
in reissue 12,037. Claims 1, 2, 3, and 5 of reissue 13,329 were held 
valid. 

The greatest commercial value of reissue letters patent 13,329, which 
comprises the apparatus^ of a caméra employed in the production of 
motion pictures, résides in the use of the caméra to photograph scènes 
or objects in motion. This produces motion picture négatives, from 
each of which may be printed an unlimited number of positive mo- 
tion pictures for use for exhibition in theaters. Licensees of the plain- 
tiff under the reissue letters patent hâve been for some years past 
using the invention of the plaintiff in the production or manufacture 
of such motion picture négatives, for which the plaintiff has been 
paid royalties, based upon the number of running feet of motion 
pictures thus produced. 

It is charged that subséquent to December 5, 1911, and before the 
commencement of this suit, the défendant wrongfully made, used, or 
sold, and now continues to make or use or sell, kinetoscopes or motion 
picture caméras, embodying the inventions set forth in reissue letters 
patent 13,329. By reason of the infringement, plaintiff has suffered, 
it is charged, and still suffers irréparable loss and in jury, and has 
been deprived of great gains and profits which it otherwise would hâve 
received and enjoyed. Discovery of the number of motion picture 
caméras employing the invention that hâve been made and sold is 
prayed, and a preliminary and permanent injunction are prayed for, 
as well as an accounting, and the delivery into court for destruction 
of the pictures made by said défendant with the invention, prior to 
the date of the expiration of the patent, is also asked. 

The bill of complaint was filed August 27, 1914. The subpœna 
upon the défendant was served August 29, 1914, only two days before 
the expiration of the patent. 

On September 18, 1914, the défendant obtained a rule to show cause 
why the suit should not be transferred to the law side of the court 
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on the ground that equity did net obtain and has no jurisdiction. On 
September 22, 1914, défendant served notice of motion to dismiss the 
suit on the ground of lack of equity jurisdiction. 

Plaintifï by afifidavit set forth, in support of right to injunctive re- 
lief, that, to prove infringement of the patent in suit, it was necessary 
to see the interior mechanism of a caméra being used, évidence of 
infringement being obtained only with the greatest difficulty and ex- 
pense; that a suit under reissue 12,037 was commenced against the 
Centaur Film Company, a corporation of the state of New York, David 
Horsley, and Ludwig Erb in the Southern district of New York; 
that service of subpœna was not obtained against Horsley, and subse- 
quently a new suit against Horsley alone was brought in New Jersey ; 
that a preliminary injunction was issued; that, ten days after the suit 
against the New York Centaur Film Company was begun, Horsley 
incorporated in New Jersey another corporation with the same name, 
the défendant hère ; and that this corporation was intended by Horsley 
to enable continued infringement without interruption. 

It further appears by afifidavit that in July, 1914, the plaintifï sent 
a man to investigate rumors that Horsley was infringing the patent 
in suit ; that Horsley said then that, while he was preparing to make 
motion pictures, he had no intention of commencing to manufacture 
until after the patent had expired ; that on August 25th, however, 
McCoy, the person sent, accidentally saw a company taking pictures 
in Bayonne with a Pathe professional caméra, and that Horsley ad- 
mitted that the Centaur Company was the one using the caméra ; that, 
on receipt of McCoy's report, the présent suit was instituted; that 
on August 31, 1914, pursuant to an arrangement, Mr. Horsley ex- 
pressed to Mr. Taylor, of the Motion Picture Films Company, will- 
ingness to settle the suit amicably ; that settlement failed, and the suit 
was pressed ; that the défendant company has a capital of only $10,000 
and very little assets, and that therefore a judgment for damages and 
profits would be of little value ; that défendant has in its possession a 
large number of négative motion pictures made by the infringing cam- 
éra before the patent in suit had expired; that to permit défendant to 
dispose of thèse pictures would work injury by depriving plaintifï of 
royalties; and that, because such royalties are unascertainable, a judg- 
ment for nominal damages would in ail probability resuit. 

The case of Root v. Railway Co., 105 U. S. 189, 26 L. Ed. 975, is 
relied upon by both the plaintifï and the défendant. A brief statemeiit 
of the facts in that case may be of service hère: The assignée of 
certain letters patent for an improvement in railroad car brakes filed 
his bill against the défendant over five years after the expiration of 
the patent, charging that the défendant had been guilty from August 
6, 1869, to July 6, 1873 (the date on which the letters patent expired), 
of using upon its railroad cars the patented brakes, but how many the 
bill stated the complainant did not know and could not set forth. 
It was averred that the number so used was large, and that the de- 
fendant had derived, received, and realized great gains and profits 
therefrom in amount unknown. The bill prayed an accounting. De- 
murrer was filed on the grounds that the bill did not contain any 
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aiatter of equity jurisdiction, and that défendant had a plain, adé- 
quate, and complète remedy at law. The statute of limitations was 
also set forth as a défense. The demurrer was sustained by the 
lower court, and the bill was dismissed. On appeal the Suprême 
Court of the United States exhaustively reviewed the authorities and 
the course of législation on the subject. In affîrming the décision of 
the lower court, it said (105 U. S. 215-216, 26 L. Ed. 975) : 

"Our conclusion Is that a blll in equity for a naked account of profits and 
damages against an infringer of a patent cannot be sustained ; that sucli re- 
lief ordlnarily is incidental to some other equity, the rlght to enforce which 
secures to the patentée hls standing in court; that the most gênerai ground 
for équitable interposition is to insure to the patentée the enjoyment of hls 
spécifie right by injunction against a contlnuance of the Inf rlngement ; but 
that grounds of équitable relief may arise, other than by way of injunction, 
as where the title of the complainant is équitable merely, or équitable inter- 
position Is necessary on account of the Impediments which preveut a resort 
to remédies purely légal, and such an equity may arise eut of, and inhere in, 
the nature of the account itself, springing from spécial and peculiar circum- 
stances which disable the patentée from a recovery at law altogether, or ren- 
der his remedy in a légal tribunal difflcult, Inadquate, and incomplète, and, 
as such cases cannot be deûned more exactly, must rest upon Its owii 
partlcular circumstances, as furnishing a clear and satisfactory ground of 
exceptions from the gênerai rule." 

It is to be noted that one of the grounds claimed by the plaintiff 
herein as entitling it to équitable relief is the fact that the accounts are 
involved in such obscurity that équitable relief alone would make 
its remedy plain, adéquate, and complète. 

In concluding its opinion in the case of Root v. Railway Co., the 
court said: 

"It does not appear from the allégations of the bill in the présent case 
that there are any circumstances which would render an action at law for 
the recovery of damages an Inadéquate remedy for the wrongs complained of ; 
and, as no ground for équitable relief is presented, we are of opinion that the 
^jircuit Court did not err In sustaining the demurrer and dismisslng the bill." 

In Clark v. Wooster, ll9 U. S. 322, 7 Sup. Ct. 217, 30 L. Ed. 392, 
also relied upon by both parties, the Suprême Court upheld the 
power of the lower court, which took jurisdiction in a case where 
the patent had only 15 days to run after the filing of the bill. The 
court said: 

"As to the first point, the bill does not show any spécial ground for équita- 
ble relief, except the prayer for an injunction. To this the complainant was 
entitled, even for the short time the patent had to run, uuless the court had 
deemed It impi'oper to grant it. If, by the course of the court, no injunction 
could hâve been obtainéd in that time, the blll could very properly hâve been 
dismissed, and ought to hâve been. But, by the rules of the court in which 
the suit was brought, only four days' notice of application for an injunction 
was required, Whether one was applled for does not appear. But the court 
had jurisdiction of the case, and could retaln the bill, if, in its discrétion, it 
saw fit to do so, which it did. It might hâve dismissed the bill, if it had 
deemed it inexpedient to grant an injunction ; but this was a matter in its 
own Sound discrétion, and with that discrétion it is not our province to in- 
terfère, unless it was exercised in a manner clearly illégal. We see no 11- 
legality In the manner of its exercise in this case. The jurisdiction Iiad at- 
taehed, and although, after it attached, the principal ground for issulng an in- 
junction may hâve ceased to exist by the expiration of the patent, yet there 
might be other grounds for the writ arlsing from the possession by the de- 
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fendants of folding guides lllegally made or procured whilst the patent was 
in force. Tlie gênerai allégations of tlie bill were suiBciently comprehensive 
to meet such a case. But even without that, if the case was one for équitable 
relief when the suit was instituted, the mère fact that the ground for such 
relief expired by the expiration of the patent would not take away the juris- 
diction and preclude the court from proceeding to grant the incidental relief 
which belongs to cases of that sort This has often been done in patent 
causes, and a large number of cases may be cited to that efCect; and there 
Is nothing in the décision of Koot v. Rallway Oo., 105 U. S. 189 [26 L. Ed. 
9TÔ] to the contrary. Cotton Tie Co. v. Simmons, 106 TJ. S. 89 [1 Sup. Ct. 
52, 27 L. Ed. 79]; Lake Shore, etc., Railway v. Car-Brake Co., 110 U. S. 
229 [4 Sup. et. 33, 28 L. Ed. 129] ; Consolidated Valve Co. v. Crosby Valve 
Co., 113 U. S. 157 [5 Sup. Ct. 513, 28 L. Ed. 939] ; Thomson v. Wooster, 114 
U. S. 104 [5 Sup. Ct. 788, 29 L. Ed. 105]. It is true that where a party al- 
lèges équitable ground for relief, rtnd the allégations are not sustained, as 
where a bill is founded on an allégation of f raud, which is not maintained by 
the proofs, the bill will be dismissed in toto, both as to the relief sought 
against the alleged fraud and that which is sought as incidental thereto." 

The court would hâve had power to grant a measure of the équita- 
ble relief prayed before the patent in suit expired, and the jurisdic- 
tion of equity having been assumed, even on a narrow ground, at the 
inception of the suit, the jurisdiction may be retained to grant a more 
extended relief. Equity may, however, be invoked on the ground that 
the court will take jurisdiction to prevent the sale of négatives made 
with the infringing caméra before the expiration of the patent. 

In Keyes v. Eurêka Consol. Mining Co., 158 U. S. 150, 15 Sup. 
Ct. 772, 39 L. Ed. 929, in the course of its opinion, the Suprême 
Court said: 

"No notice of an application for a prelimlnary Injunction was given, nor 
any application made therefor, nor was there any showing on the pleadings or 
otherwise of irréparable injury to the complainants by the contlnued use of 
the invention for 29 days after the bill was filed and before the expiration of 
the patent. Such a contention after 17 years of use by appellee with appel- 
lants' knowledge would hâve been ahsurd, and, even if appellanta had ap- 
plied for a prelimlnary injunction before the retum day, the court would 
hâve been justified in refusing to award It. Obviously the lâches of appel- 
lants were such, upon their own showing, for the delay was unexplained, as 
to disentitle them to a prelimlnary injunction, as ruled by Mr. Justice Brewer, 
when Circuit Judge in McLaughlin v. People's Railroad (C. C.) 21 Fed. 574, 
and by Judge Blodgett in American Cable Railway Co. v. Chicago City Rail- 
way Co. (C. C.) 41 Fed. 522. See, also, Keyes v. Pueblo Smelting Co. (C. C.) 
31 Fed. 560. This record discloses that the invention had been nsed for more 
than 17 years with the knowledge and assent of appellants and without any 
complaint on their part, except that appellee had not paid royalties after 
complainants quit its employment This being so, the case clearly falls wlthin 
Root V. Railway Co., 105 U. S. 189 [20 L. Ed. 975], Clark v. Wooster, 119 
U. S. 322 [7 Sup. Ot. 217, 30 L. Ed. 392], and Lane & Bodley Co. v. Locke, LTO 
U. S. 193 [14 Sup. Ct. 78, 37 L. Ed. 1049], and the decree was fully justified." 

In the case just cited it will be observed the question of lâches was 
involved, but in the case at hand that principle is not applicable. This 
suit was filed soon after the discovery of the infringement; the slight 
delay in the proceedings being due, apparently, to the suggestions of 
the défendant that a satisfactory settlement might be reached without 
resort to the courts. If the facts set forth are true, plaintiflf would 
seem to be entitled to équitable relief, if for no other purpose than to 
restrain défendant from selling, leasing, or in any manner disposing 
of any motion picture or photographie négative produced by taking 
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pictures with the caméra in suit. It is well held that the making of ar- 
ticles which infringe a patent during the existence of the monopoly 
which is created by that patent is in violation of the patent law, and in- 
fringing articles so made during the life of a patent cannot lawfully 
be sold after its expiration. Underwood Typewriter Co. v. Elliott- 
Fischer Co. (C. C.) 156 Fed. 588. It follows that the articles produced 
by an infringing apparatus may not be sold after the expiration of a 
patent, if they hâve in fact been made prior to the expiration of the 
patent. 

The restraint of the sale of thèse négatives would make fitting the 
exercise of équitable jurisdiction. Otherwise plaintifï's remedy would 
not be plain, adéquate, and complète. 

Defendant's motion to dismiss plaintifï's bill is overruled. Plain- 
tiff may hâve a temporary restraining order. 



JAMES CLARK, JR., ELECTRIC CO. v. UNITED STATES ELECTRICAL 

TOOL CO. et al. 

(District Court, N. D. Illinois, E. D. October 12, 1914.) 

No. 59. 

Patents (§ 328*) — Validitt and Ihfeingement — Pobtable Drili» 

The Wllley patent, No. 750,744, for a portable drill, claim 2, which is 
very narrow and spécifie, as was requlred by the prior art, held valid, 
as dlselosing invention, but not infringed. 

In Equity. Suit by the James Clark, Jr., Electric Company against 
the United States Electrical Tool Company and the Schneider Sales 
Company. On final hearing. Decree for défendants. 

Sheridan, Wilkinson & Scott, of Chicago, 111., for plaintiff. 
Rector, Hibben, Davis & Macauley, of Chicago, 111., for défendants. 

SANBORN, District Judge. Suit upon claim 2 of the James F. 
Willey patent. No. 750,744, issued January 26, 1904, for a portable 
drill, as follows: 

"2. A motor hand-drill comprlsing the armature and fleld-magnet of an 
eiectrie motor, a casing, a drill-spindle, and gearing Connecting the same with 
the said armature, the said casing comprising three members arranged in 
line with each other and longitudlnally bolted together, each of the end mem- 
bers havlng a bearlng for the said armature, one of the said members carry- 
ing the drlU-splndle, the bearing therefor In the said member being arrangea 
to one side of the armature-bearing, the other of said end members provided 
with an operator's body-piece arranged in line with the said drill-spindle, 
and the middle member supporting the fleld-magnet of the eiectrie motor, 
whereby upon disconneetion of the three casing members the drill-spindle 
and gear thereupon will be removed with one of the said end members, and 
the body breast-plece with the other of said members, permlttlng free removal 
of the armature and free access to the fleld-magnet supported by the middle 
njember." 

The défenses pleaded and urged on the hearing are invalidity of 
the patent, noninfringement, and lâches. The first one of the patent 

•For otber cases see same toplc & i ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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drills was made between April 28, 1901, and June 17, 1901, when 

the drill was photographed. Patent was applied for March 5, 1903. 

The daim in suit was made very narrow ajid spécifie, which was 

necessary in view of the prior art. Counsel for complainant in their 

brief say : 

"When we compare the WUley patent structure wlth the 30 or more pat- 
ents of the prior art, and the half dozen Kimnian drills that were discussed 
by défendants' expert, we see that It Is much simpler in construction than 
any of them. * • • Evidently the inventor, Wllley, was not the flrst to 
think of the desirabllity of an electrle drill, for not less than 10 of the patents 
referred to by Mr. Haesseler purport to show electric drills. But we main- 
taln that Willey was the flrst to invent a practlcal and successfnl electric 
drill ; the fact Is well estaibllshed that he was the flrst to put such a drill on 
the market. Of course, drills were old in the prior art — drills operated by 
hand and operated by power, as from a flexible belt. To drive au old drill 
by an old electric motor would not be invention, unless some peculiar simplifl- 
cation or combination of éléments were efiCected." 

Mr. Carter, complainant's expert, also says: 

"Now, the construction, as I understand It, which is set forth in claim 2 is 
not merely the application of electric power to a drill, but it is a speciflcally 
convenient tool, convenient In structure, convenlent and simple in structure 
and for purposes of manufacturing, convenient to take down and inspect and 
repair and to restore after such inspection, convenient to manipulate when 
completed, and ofïering those advantages which corne from oàsetting the 
spindle, the drilling spindle, so as to get the drilling spindle at one side, par- 
ticularly for work in corners and up against closely adjacent surfaces." 

It is urged that the patent is a valid one for the same reasons which 
influenced the Suprême Court in the case of the Grant tire. Diamond 
Rubber Co. v. Consolidated Rubber Tire Co., 220 U. S. 428, 31 Sup. 
Ct. 444, 55 L. Ed. 527. The patent in that case was a highly spécifie 
one, as in this, but the différence between them is that the Grant tire 
was the final form in which it was possible to produce a rubber tire 
for vehicles. It cannot be practically departed from in any possible 
way. The Suprême Court said of the Grant tire that the coaction of 
its parts was so dépendent upon their shape and relation that any al- 
tération destroys their co-operation. and the utility of the tire. This 
seems to be one of the chief reasons why the patent in that case was 
sustained. 

However, the patent in this case may be sustained as a spécifie 
development in an old art, so that any later machine made exactly 
in the form of the Willey drill might be held an infringement. It 
may be said that Willey discovered deficiencies in the prior devices and 
pointed out the means of overcoming them, and that this was an ex- 
ercise of the inventive faculty. General Electric Co. v. Sangamo 
Electric Co., 174 Fed. 246, 98 C. C. A. 154. 

On the question of infringement it appears that the Willey drill and 
the Smith drill, which is used by défendants and claimed to be an in- 
fringement, were produced about the same time. It is clear, however, 
from the testimony, that the Willey drill was complète as early as 
the l'7th of June, 1901, while the testimony in regard to the Smith 
drill is not clear enough to make it earlier than this date. The de- 
fendants' drill is slightly diflferent from complainant's. The front 
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head is not secured directly to the main casing, but a disk or circular 
plate is interposed between it and the casing. The function of this 
disk is to support the armature shaft, and also to form a grease or 
lubricant chamber for the gearing. Then as to fhat part of the drill 
which is held against the body, the device of défendants has a body- 
piece which is not intégral with the back head, but consists of a han- 
dle which is secured to the head in line with the armature axis, and 
adjustable on the head, so that the handle or body-piece can be turned 
to any position desired in opération. Thus the body-piece may be 
brought in défendants' machine out of line with the drill-thimble, while 
in the Willey drill it is always in such direct line. 

It is true that thèse différences are not very great, but the patent 
in suit is so narrow that I think they should be held to distinguish it. 
I think, also, that this is a case where two persons hâve adopted dif- 
férent forms of a device in a highly developed art, and that each is en- 
titled to his own spécifie form. 

The question of validity is, indeed, a very doubtful one. SeeMil- 
waukee Bronze Casting Co. v. Avery et al., 209 Fed. 616, 126 G. C. 
A. 572 ; Standard Electric Works v. Manhattan Electrical Supply Co., 
212 Fed. 944, 129 C. C. A. 464. 

There should be a decree dismissing the bill for want of equity. 



TJNITED STATES v. NASHVILLB, C. & ST. h. KX. 
(District Court, M. D. Tennessee. Nasliville Division. September 4, 1914.) 

No. 1138. 

1. Ma.'ïdamtjs (§ 165*) — Hearing — Motion fob Iss0ance of Wbit. 

Where a motion for the Issuance of a writ of mandamus followed 
Uterally the prayer of the pétition, and was heard on the pétition and 
supporting aflidavit, the answer, and a copy of the order of the Inter- 
state Commerce Commission, to enforce which the writ was desired, the 
motion was équivalent to a demurrer to the answer, and admitted the 
truth of ail averments of fact well pleaded thereln. 

[Kd. Note. — For other cases, see Mandamus, Cent Dlg. §§ 360%-a(>4; 
Dec. Dig. § 165.*] 

2. Courts (§ 265*) — Fédéral Courts — Oeiginai, Jubisdiction — Issuance of 

Mandamus. 

In the absence of statutory authorlty, the District Courts of the United 
States cannot Issue mandamus as an original and Independent remedy, 
but are limited to Its use as a process in the enforcement of rights In 
ald of a jurisdiction prevlously acqulred by the court for other purposes. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 802-S05, 1353 ; 
Dec. Dig. § 265.*] 

8. Statutes (§ 23*) — Senate Hesolutions — Force and Effect — Interstate 
Commerce Commission — Authobitï 

A resolution of the United States Senate, adopted November 6, 1913, 
dlrecting the Interstate Commerce Commission to Investigate and report 
to the Senate the relations existlng between défendant and another rall- 
road, and the relations and conduct of those and other railroads in re- 
spect to varlous matters set ont in the resolution, Including the matter 
of free passes Issued by défendant aftcr January 1, 1911, to public olB- 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dais or at thelr request, etc., not havlng been coneurred In by the House 
of Représentatives nor approved by the Président, was not a law of the 
United States, and did not enlarge the jurisdiction of the Commission to 
Inspect the records and correspondenee of défendant Company, conferred 
by the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 
lu. S. Comp. St. 1901, p. 3154]). 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. §§ 26, 27 ; Dea. 
l>Ig. i 23.'] 

». MANDAMUS (§ 129*) IKTEESTATE COMMERCE COMMISSION COMPELLINO 

(JAREIEK TO PEODtrCE OORRESPONDENCE — STATUTES. 

Interstate Commerce Act. Feb. 4, 1887, c. 104, § 12, 24 Stat. 383 (U. S. 
Comp. St. 1901, p. 3162), confers on the Interstate Commerce Commission 
the right to obtain information from carriers engagea in Interstate com- 
merce and to compel by subpœna wltnesses to testlfy and produce docu- 
mentary évidence. Section 20, as amended by Act June 29, 1906, c. 
3591, § 7, 84 Stat. 593 (U. S. Comp. St. Supp. 1911, p. 1307), authorizes the 
Commission to require sworn reports of the receipts and expenditures 
of carriers with référence to specifled matters, including information re- 
lating to rates or régulations concerning fares or freights, or agreements, 
arrangements, or contracts affecting the same, and to require spécifie 
answers to questions, and provides that the Commission shall hâve direct 
access to the accounts, records, and memoranda kept by the carriers and 
may inspect the same through examlners. It also provides that the 
Commission, in Its discrétion, may prescribe forms for any and ail ac- 
counts, records, and memoranda to be kept by carriers, subject to the 
provisions of the act, which the Commission's agents and examlners are 
authorized to inspect, etc. Held, that the "accounts, records, and memo- 
randa" of carriers to which the Commission Is given access and the right 
of examination by section 20 are those, the form of which the Commis- 
sion is, by the preceding sentence, authorized to prescribe, and that the 
phrase "accounts, records, and memoranda," as used in such section, 
does not relate to or Include correspondenee or other original papers 
or documents In the possession of carriers, constltuting part of their 
business acts and transactions, which correspondenee the carriers are not 
required to disclose to the Commission's examiners, and an inspection of 
which can be obtained by the Commission only by subpœna in the In- 
stances and for the purposes within the provisions of section 12. 

[Kd. Note. — For other cases, see Mandamus, Cent Dig. g 264; Dec. 
Dlg. § 129.*] 

On motion by the United States for a writ of mandamus against the 
Nashville, Chattanooga & St. Louis Railway to compel défendant to 
disclose to examiners employed by the Interstate Commerce Commis- 
sion correspondenee received by défendant and copies of correspond- 
enee sent by it and the indices pertaining to the same, etc. Writ de- 
nied. 

Abram M. Tilhnan, former U. S. Atty., and Lee Douglas, U. S. 
Atty., both of Nashville, Tenn., for petitioner. 

P. J. Farrell, of Washington, D. C, for Interstate Commerce Com- 
mission. 

Claude Waller, of Nashville, Tenn., W. B. Lamb, of Fayetteville, 
Terni., and Helm Bruce, of Louisville, Ky., for défendant. 

SANFORD, District Judge. The plaintiff's verified pétition for a 
writ of mandamus alleged that this suit was instituted by the district 
attorney, under the direction of the Attorney General and at the 

•For other cases see same toplo & S ntimbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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request of the Interstate Commerce Commission; that the défendant 
is a common carrier engaged in interstate commerce and subject to 
the Interstate Commerce Act ; that the Commission is, under sections 
12 and 20 of said Act, as amended, vested with certain powers and 
charged with certain duties as set forth in the pétition, including, un- 
der section 20, the right, at ail times, to hâve "access to ail accounts, 
records and memoranda" kept by carriers subject to the Act and to 
"employ spécial agents, or examiners who shall hâve authority under 
the order of the Commission to inspect and examine" any and ail 
of the same; that on November 6, 1913, the Senate of the United 
States adopted a certain resolution set forth in the pétition (which 
fully appears in United States v. Louisville Railroad [D. C] 212 
Fed. 486, 489), whereby, in thirteen separate paragraphs, the Com- 
mission was directed to investigate and report to the Senate as to the 
relations between the défendant and the Louisville & Nashville 
Railroad and the relation and conduct of thèse and other railroads 
in respect to varions matters set out in the resolution, including, in the 
last paragraph, the number of free passes issued by the défendant, 
since January 1, 1911, to public officiais, or at their request, with the 
total mileage and money value thereof ; that the Commission for the 
purpose of enabhng it to perform the duties imposed upon it by the 
Act had appointed two spécial agents and examiners and "duly au- 
thorized them to inspect the accounts, records and memoranda" of 
the défendant; that on February 6, 1914, the Commission, through 
one of said agents and examiners, had applied to the défendant "for 
access to and opportunity to examine the accounts, records and piem- 
oranda kept by said défendant, including the correspondence received 
by said défendant and copies of correspondence sent by said défend- 
ant and also the indices pertaining to said correspondence and copies ; 
that the défendant had failed and refused to give the Commission or 
its said agent and examiner, access to or opportunity to examine the 
same, "namely, said correspondence and copies of correspondence and 
indexes thereto;" that in many instances the only detailed account, 
record and mémorandum of a transaction relating to the defendant's 
business as a common carrier kept by it, is contained in the said cor- 
respondence and copies ; and that "in pursuance of said Commission's 
duty under the law, and in obédience to said resolution of the Senate 
hereinabove set out, and to enable said Commission to perform the 
functions for which it was created," it was the duty of the Commis- 
sion to obtain access to and examine through said agents and exam- 
iners ail of said accounts, records and memoranda, including said 
correspondence, copies and indexes, and the duty of the défendant to 
give it and them such access and opportunity of inspection. Where- 
fore, the plaintifï prayed the court to issue a writ of mandamus com- 
manding the défendant to comply with said provisions of the Interstate 
Commerce Act, and to give the Commission, its agents and examiners, 
access to its accounts, records and memoranda, including said cor- 
respondence, copies and indexes, and opportunity to examine the same, 
and "also opportunity to inspect and examine any and ail other ac- 
counts, records and memoranda, including correspondence, copies of 
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correspondence, indexes to such correspondence and other indexes kept 
by said défendant," and for gênerai relief. 

The affîdavit of said spécial agent and examiner, which was filed 
with the pétition, set forth the demand made by him upon the défend- 
ant for access to and opportunity to examine its accounts, records 
and memoranda, including said correspondence, copies and indexes, 
and the refusai of the défendant to give him, as such spécial agent 
and examiner, either access to or opportunity to inspect and examine 
the same, "namely, said correspondence and copies of correspondence 
and indexes thereto." 

The defendant's verified answer alleged that on November 10, 1913, 
the Commission had passed an order, set forth in the pétition, insti- 
tuting an investigation concerning the matters set forth in said Senate 
resolution, which was served upon the défendant and "is the order 
of the Commission for the examination mentioned in the pétition" ; that 
about February 2, 1914, two examiners of the Commission had re- 
ported at the defendant's offices and were given access to its "ac- 
counts, records and memoranda" as contemplated in section 20 of the 
Interstate Commerce Act; that they subsequently demanded the priv- 
ilège of examining ail papers relating to the issuance of f ree transpor- 
tation, and, while the défendant did not recognize their authority to 
inspect said papers, it had nevertheless complied with said demand 
and furnished them the list of those to whom annual passes had been 
issued, the stubs showing to whom trip passes had been issued, and 
ail correspondence relating thereto ; that about February 6, 1914, one 
of said examiners applied to the défendant for complète and unlim- 
ited access to and opportunity to examine the gênerai correspondence 
files and indexes pertaining thereto, in the offices of the Président and 
General Manager, the Vice-Président and Traffic Manager, and other 
officers and agents of the défendant; that this application and de- 
mand was ref used ; that said examiner made no demand for any spé- 
cial or particular files of correspondence, but his demand was a gên- 
erai one to hâve complète, full and unlimited access to the corre- 
spondence files and their indices, and this was the only demand of said 
examiner which was refused by défendant; that the "accounts, rec- 
ords and memoranda" to which the examiners were given access un- 
der section 20 of the Act did' not embrace such correspondence or 
indices; that the defendant's gênerai correspondence files contained 
private and confidential communications between its varions officers 
and agents relative to its internai affairs, its proposed constructions 
and extensions, and a variety of other subjects of a private and con- 
fidential nature which did not in any way relate to the provisions of 
the Interstate Commerce Act or any other Act as to whose enforce- 
ment any duty had been imposed upon the Commission, and also con- 
tained confidential, private and privileged communications between the 
défendant and its attorneys; that the only detailed account, record 
and mémorandum of a transaction relative to its business as a com- 
mon carrier was not in many instances contained in such correspond- 
ence and copies; that it was not the duty of the Commission to ob- 
tain access to or examine, through its agents and examiners, defend- 
217 F.— 17 
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ant's said correspondence, copies of correspondence and indices and 
not the duty of the défendant to give said examiners access thereto; 
that the fîrst twelve paragraphs of said Senate resolution, as embraced 
in the aforesaid order of the Commission, involve matters wholly 
foreign to the authority, duties and obligations of the Commission un- 
der the Interstate Commerce Act, and are beyond the purview and 
jurisdiction of the Commission and pertain wholly to the enforcement 
of the Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]), as to which there is no duty imposed upon 
the Commission; that four of said paragraphs pertain to matters as 
to which the défendant is in no way concerned or connected ; that as 
to the inquiries made in the thirteenth paragraph in regard to passes, 
the défendant had furnished information to the examiners, as stated ; 
that section 20 of the Interstate Commerce Commission Act author- 
ized the Commission to prescribe the forms of any and ail "accounts, 
records and memoranda" to be kept by carriers subject thereto, and 
that, under said provision, the Commission had prescribed a uniform 
System of railway accounting, including orders as to the Classification 
of Operating Expenses, of Expenditures for Road and Equipment, 
of Revenues and Expenses for outside Opérations, of Locomotive 
Miles, Car Miles and Train Miles, and of Expenditures for Additions 
and Betterments, and Forms of General Balance Sheet Statement and 
of Income and Profit and Loss Statement, and had thereby prescribed 
in détail a gênerai accounting system for ail carriers subject to the 
Act ; that the défendant had complied with ail the forms that had been 
prescribed by the Commission, and the Commission and its examiners 
had had full and complète access to same; that the Commission had 
never undertaken to prescribe any forms for correspondence between 
officiais of the varions departments of the défendant, or between such 
officiais and officiais of other carriers or the gênerai public, and that 
obviously forms for correspondence could not be prescribed ; that 
said Senate resolution could not confer upon the Commission or its 
examiners any authority which the Commission did not hâve under the 
Interstate Commerce Act and its amendments; that the demand for 
a gênerai inspection of ail the defendant's indices and correspondence 
was in violation of the provision of the Fourth Amendment to the 
Constitution of the United States against unreasonable searches and 
seizures ; and that if the Interstate Commerce Act should be construed 
as conferring upon the Commission and its examiners the authority 
to hâve access to ail such correspondence files and indices, it is un- 
constitutional and in violation of said amendment. 

[1] The motion for the issuance of a writ of mandamus, which fol- 
lows literally the prayer of the pétition, was heard upon the pétition 
and supporting affidavit, the answer, and a copy of the Commission's 
order of November 10, 1913, instituting an investigation of the matters 
set forth in the Senate resolution. Being thus heard upon the plead- 
ings the motion is équivalent to a demurrer to the answer, and admits, 
for présent purposes, the truth of ail averments of fact well pleaded 
therein. Merrill v. County Treasurer, 61 Mich. 95, 97, 27 N. W. 
866; Beard v. Board of Supervisors, 51 Miss. 542, 544; Ward v. 
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Flood, 48 Cal. 36, 46, 17 Am. Rep. 405; State v. Adams, 161 Mo. 
349, 362, 61 S. W. 894; Harris v. State, 96 Tenn. 496, 513, 34 S. 
W. 1017; High, Extra. Leg. Rem. (3d Ed.) § 527, p. 490. And see 
Matter oî Steinway, 159 N. Y. 250, 254, 53 N. E. 1103, 45 L. R. A. 
461. 

It is to be noted, at the outset, that neither the pétition nor support- 
ing affidavit allèges, in effect, any refusai by the défendant to give 
the examiner access to any of its "accounts, records and memoranda" 
other than correspondence received, copies of correspondence sent and 
the indices thereto. And since the answer allèges that the Commission 
and its examiners hâve had complète access to ail the defendant's 
"accounts, records and memoranda" kept in accordance with the forms 
prescribed by the Commission, and that the examiners hâve also been 
furnished with ail correspondence relating to the issuance of passes, 
and that the only demand made by the examiner which the défendant 
refused was a "gênerai" demand to hâve "complète, fuU and unlimited 
access" to its gênerai correspondence files and the indices thereto (a 
fact which was not denied at the hearing), it is clear that the sole is- 
sue now presented is as to the plaintiff's right to a writ of mandamus 
compelling the défendant to allow such unhmited access to its gênerai 
correspondence. 

[2] It is well settled that in the absence of statutory authority, the 
district courts of the United States cannot issue a writ of mandamus, 
as an original and independent remedy, and are limited to its use as 
a process in the enforcement of rights in aid of a jurisdiction previ- 
ously acquired by the court for other purposes. Heine v. Levée Com- 
missioners, 19 Wall. 655, 660, 22 L. Ed. 223 ; Smith v. Bourbon Coun- 
ty, 127 U. S. 105, 112, 8 Sup. Ct. 1043, 32 L. Ed. 73; United States 
v. Louisville Railroad (D. C.) 212 Fed. 492. The plaintiff's right to 
the issuance of the writ in the présent case must therefore rest, if it 
exists at ail, upon the provision in section 20 of the Interstate Com- 
merce Act that the district courts of the United States "shall hâve ju- 
risdiction, upon the application of the Attorney General of the United 
States at the request of the Commission, alleging a failure to comply 
with or a violation of any of the provisions of said Act to Regulate 
Commerce or of any Act supplementary thereto or amendatory there- 
of by any common carrier, to issue a writ or writs of mandamus com- 
manding such common carrier to comply with the provisions of said 
Acts, or any of them." 

[3] It is earnestly insisted by the défendant, in limine, that under 
the gênerai averments of the pétition (which nowhere specifically al- 
lèges that the Commission has by any "order" authorized its agents 
and examiners to inspect the defendant's accounts, records and 
memoranda for any purpose coming within the provisions of the In- 
terstate Commerce Act, or states the spécifie objects of the examina- 
tion of the defendant's correspondence sought to be made by the ex- 
aminers), and in view of the allégation in the answer that the order 
of the Commission instituting an investigation into the matters set 
forth in the Senate resolution (which does not direct any investiga- 
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tion by means of examiners), it must be held, nnder the rule of plead- 
ings above stated, that the sole order of the Commission authorizing 
the examiners to inspect the defendant's correspondence is one made 
for the purpose of carrying out the investigation directed by the Sen- 
ate resolution, and that as this resolution is not a law of the United 
States and does not enlarge in any manner the authority or jurisdic- 
tion of the Commission under the Interstate Commerce Act, the de- 
fendant's refusai to permit an examination of its correspondence un- 
der such order and for such purpose would not, in any event, be a 
violation of any provision of the Act, and that, hence, ail other ques- 
tions aside, there would be no authority under section 20 of the Act 
for the issuance of a writ of mandamus as prayed. Without, how- 
ever, determining this question, which dépends primarily upon a nar- 
row question of pleading, whose solution is rendered unsatisfactory 
by the somewhat gênerai and vague nature of the allégations of both 
the pétition and answer, I think it proper, in view of the importance 
of the question involved on the merits of the case, to proceed to its 
considération, upon the assumption, for présent purposes, that, upon 
this motion, it sufficiently appears that the examiner to whom access 
to the defendant's gênerai correspondence was refused, had, by proper 
order of the Commission, been duly authorized to inspect the accounts, 
records and memoranda of the défendant for the double purpose of 
performing the gênerai duties devolving upon the Commission under 
the Interstate Commerce Act and of making the spécifie investigation 
directed by the Senate resolution. It is clear, hovvever, that the Sen- 
ate resolution, which does not appear either to hâve been concurred 
in by the House of Représentatives or approved by the Président, is 
not a law of the United States, and does not, as was conceded at the 
hearing, enlarge in any manner the authority or jurisdiction of the 
Commission under the Interstate Commerce Act. United States v. 
Louisville Railroad (D. C.) 212 Fed. 492. Obviously, therefore, in so 
far as the examination sought to be made by the Commission for the 
purpose of carrying out the investigation directed by the Senate reso- 
lution did not fall within the gênerai authority of the Commission, 
independently of such résolution, the defendant's refusai to permit an 
examination of its correspondence for such purpose, would not be a 
failure to comply with any provision of the Interstate Commerce Act 
or a violation thereof, or constitute a ground for the issuance of the 
writ of mandamus herein. United States v. Louisville Railroad (D. 
C.) 212 Fed. 492. And, in its ultimate analysis, the plaintiff's right 
to the issuance of the writ must hence, in this aspect of the case, 
lepend upon the question whether, under the Interstate Commerce 
Act, the Commission is authorized in the gênerai performance of its 
duties to obtain, through its duly authorized examiners, access to the 
gênerai correspondence of the défendant and opportunity to examine 
same, and, consequently, whether in denying such access and oppor- 
tunity for examination, the défendant bas violated any provisions of 
said Act. If so, inde])endently of other considérations, the plaintiit' 
is entitled to the writ oî mandamus ; othcrwise not. 
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[4] The provisions of sections 12 and 20 of the Interstate Com- 
merce Act, in so far as pertinent to the considération of this question, 
are, in substance, as follows : 

Section 12 of the Act, as amended, provides : 

"Tliat the Commission • • • shall hâve authorlty to Inqulre Into the 
management ot the business of ail common carriers subject to the provisions 
of this Act, and shall keep itself informed as to the manner and method in 
whlch the same is conducted, and shall hâve the right to obtain from such 
common carriers full and complète Information necessary to enable the Com- 
mission to perform the duties andearry ont the objects for which it was 
created ; and the Commission is hereby authorized and required to exécute 
and enforce the provisions ot this Act; and, upon the request of the Com- 
mission, it shall be the duty of any district attorney of the United States to 
whom the Commission may apply to institute in the proper court and to 
prosecute under the direction ot the Attorney General of the United States 
ail necessary proceedings for the enforcement * * * ot this Act and for 
the punishment of ail violations thereof * • * ; and for the purposes of 
this Act the Commission shall hâve the power to require, by subpœna, the 
attendance and testimony of wltnesses and the production of ail books, tar- 
ifes, contracts, agreements, and documents relating to any matter under In- 
vestigation. * * « And in case of disobedience to a subpœna the Com- 
mission * • * may involce the aid of any court of the United States in 
requiring the attendance and testimony of witnesses and the production of 
books, papers, and documents under the provisions of this section." 

Section 20 of the Act, as amended, authorized the Commission to 
require annual reports, under oath, from ail common carriers subject 
to the Act, which shall show in détail their receipts and expenditures 
and various other specified matters and "also contain such informa- 
tion in relation to rates or régulations concerning fares or freights, 
or agreements, arrangements, or contracts atïecting the same as the 
Commission may require"; to "prescribe the manner in which such 
reports shall be made and to require from such carriers spécifie an- 
swers to ail questions upon which the Commission may need informa- 
tion ; and also to require any or ail of said carriers, by gênerai or 
spécial orders, to file periodical or spécial reports, under oath, "con- 
cerning any matters about which the Commission is authorized or re- 
quired by this or any other law to inquire or to keep itself informed 
or which it is required to enforce" ; the failure to file said annual re- 
ports, or any such periodical or spécial report or to make spécifie an- 
swer to any such authorized question, within the time required, sub- 
jecting the carrier to a forfeiture of one hundred dollars for each day 
of default. 

Section 20 (as amended by the Hepburn Act of June 29, 1906, c. 
3591, 34 Stat. 584, 593) further provides that "the Commission may, 
in its discrétion, for the purpose of enabling it the better to carry out 
the purposes of this Act, prescribe a period of time within which 
ail common carriers subject to the provisions of this Act shall hâve, 
as near as may be, a uniform System of accounts, and the manner in 
which such accounts shall be kept. * * * The Commission may, in 
its discrétion, prescribe the fonn? of any and ail accounts, records and 
memoranda to be kept by carriers subject to the provisions of this 
Act, including the accounts, records and memoranda of the move- 
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ments of traffic, as well as the receipts and expenditures of moneys. 
The Commission shall at ail times hâve access to ail accounts, records 
and memoranda kept by carriers subject to this Act, and it shall be 
unlawful for such carriers to keep any other accounts, records or 
memoranda than those prescribed or approved by the Commission; 
and it may employ spécial agents or examinera, who shall hâve au- 
thority under the order of the Commission to inspect and examine 
any and ail accounts, records and memoranda kept by such carriers. 
* * * In case of failure or refusai on the part of any such car- 
rier * * * (.Q keep such accounts, records, and memoranda on the 
books and in the manner prescribed by the Commission, or to submit 
such accounts, records, and memoranda as are kept to the inspection 
of the Commission or any of its authorized agents or examiners," such 
carrier shall forfeit five hundred dollars for each day of the continu- 
ance of such offense. "Any person who shall willfully make any false 
entry in the accounts of any book of accounts or in any record or mem- 
oranda kept by a carrier, or who shall willfully destroy, mutilate, alter, 
or * * * falsify the record of any such account, record, or mem- 
oranda, or who shall willfully neglect or fail to make full, true, and cor- 
rect entries in such accounts, records, or memoranda of ail facts and 
transactions appertaining to the carrier's business, or shall keep any 
other accounts, records, or memoranda than those prescribed or ap- 
proved by the Commission, shall be deemed guilty of a misdemeanor" 
and shall be subject to a fine of from one thousand to five thousand 
dollars or imprisonment from one to three years, or both ; "provided" 
(as amended by the Act of February 25, 1909, c. 193, 35 Stat. 649), 
"that the Commission may at its discrétion issue orders specifying such 
operating, accounting, or financial papers, records, books, blanks, tick- 
ets, stubs, or documents of carriers which may, after a reasonable time, 
be destroyed, and prescribing the length of time such books, papers, or 
documents shall be preserved." 

It will be observed that thèse sections deal with several separate 
and distinct matters, namely, the right of the Commission, under sec- 
tion 12, to obtain "information" from the carriers, and to compel, by 
subpœna, witnesses to testify and produce documentary évidence; 
its right, under section 20, to require the carriers to file annual, period- 
ical or spécial reports concerning matters within the scope of the Com- 
mission's duties, and to require spécifie answers to questions ; and, final- 
ly, under section 20, its right, to hâve direct access to the "accounts, rec- 
ords and memoranda" kept by the carriers and to inspect the same 
through its examiners. AU of thèse provisions, however, except the 
last, relate either to information fumished to the Commission by the 
carriers, through reports or answers, or to information obtained by it 
through the process of subpœna; and only the last relates to its 
right of direct access to records in the possession of the carriers for 
the purpose of an independent examination. The présent case in- 
volves only the extent of the last mentioned right; and the crucial 
question is as to the true scope and meaning of the words "accounts, 
records and memoranda" as used in this clause of section 20 of the 
Act. 
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The provisions of this section of the Act in référence to the "ac- 
counts, records and memoranda" to be kept by common carriers are 
to be construed in the light of the well-settled principles governing 
the construction of statutes in dérogation of the common law and 
of a pénal nature ; and they are to be read net only in connection with 
the other provisions of the Act, above mentioned, in référence to the 
obtaining of information by the Commission through other methods 
than direct examination, in which broad language is used in marked 
contrast to the Hmited phrase "accounts, records and memoranda," but 
also, in such manner that, if reasonably possible, thèse words may be 
given the same meaning wherever used, and a harmonious and consist- 
ent construction given to the several provisions of the Act in référence 
thereto. 

After careful considération, I hâve reached the conclusion that the 
"accounts, records and memoranda" of common carriers to which the 
Commission is given the right of access and examination are those 
w^hose form it is, by the sentence immediately preceding, authorized 
to prescribe ; and that the phrase "accounts, records and memoranda" 
as used in this section of the Act does not relate to correspondence 
or other original papers or documents in the possession of the carriers, 
constituting part of their business acts and transactions, but to the 
records of such acts and transactions, including the movements of 
traffic as well as accounts of receipts and expenditures, which the 
carriers are required to enter "on the books and in the manner" and 
forms which the Commission may prescribe, constituting book entries 
of their acts and transactions, in the nature of a gênerai System of 
accounting, which shall be at ail times subject to inspection and ex- 
amination by the Commission. 

In Harriman v. United States, 211 U. S. 407, 421, 29 Sup. Ct. 115, 53 
L,. Ed. 253, such "accounts, records and memoranda" are referred to, 
in gênerai terms, as "accounts" ; in Interstate Commission v. Goodrich 
Transit Co., 224 U. S. 194, 32 Sup. Ct. 436, 56 L. Ed. 729, they are 
variously designated as "a system of accounting" provided in the orders 
of the Commission (p. 211), "accounts to be kept in a uniform way and 
to be open to the inspection of the Commission" (p. 211), "accounts" (p. 
211) and a "gênerai form of accounting" (p. 212) ; and in Kansas City 
Railway v. United States, 231 U. S. 423, 34 Sup. Ct. 125, 131 (58 
L. Ed. 296), référence is made to the "declared object of standardizing 
railroad accounts" (p. 440) and to the purpose manifested by Congress 
"to standardize and render uniform the accounts of the différent car- 
riers both with respect to matters that entered into property and the im- 
provements thereof, on the one hand, and the current opérations of 
the Company, on the other" (p. 442). 

It further appears that ail of the provisions in question in référ- 
ence to the "accounts, records and memoranda" of common carriers, 
which were incorporated by the Act of 1906 as an amendment to the 
Interstate Commerce Act, are derived, in literal and exact terms, f rom 
the draft of a bill submitted to Congress by the Commission, in 1905, 
th^ passage of which it recommended; and that in recommending to 
Congress the adoption of this amendment the Commission entitled that 
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portion of its report dealing with this matter "Bxamlnation of Books 
of Account," and under this heading, said: 

"An efficient means of dlscovering illégal practices would be fouiid, as we 
belleve, la authority to prescribe the form In which books of account shall 
be kept by railways, with the riglit on the part of the Commission to examine 
such books at any and ail tlmes through expert accountants. This recom- 
mendation has been urged upon the attention of Oongress in previous reports, 
and we eamestly renew it at this time. Probably no one thing would go fur- 
ther than this toward the détection and punishment of rebates or kindred 
wrong-dotng." (Nineteenth Annual Report of Interstate Commerce Commis- 
sion, 1905, at pp. 11, 177 and 182.) 

I cannot believe tliat Congress in adopting the amendment thus rec- 
ommended for the purpose of giving the Commission authority "to 
prescribe the form in which books of accounts shall be kept by rail- 
ways" and to examine "such books" at ail times through expert ac- 
countants, contemplated that such amendment would give the Commis- 
sion the right of free and unlimited access at ail times, to the entire 
gênerai correspondence of the railways, upon ail subjects whatso- 
ever, however remote from the purposes of the Act or foreign to the 
province of the Commission, and including, it is to be noted, letters 
sent to the carriers by their correspondents, as to which the Com- 
mission could obviously prescribe no form. There are in the Act as 
<hus amended, no words indicating this intention on the part of Con- 
gress, such as a gênerai provision giving the Commission the right to 
inspect ail correspondence of carriers subject to the Act, or ail their 
books, papers and documents, or other apt words of gênerai and un- 
restricted import ; and nothing, in short, that in my opinion, indicates 
or suggests such intention. I am therefore constrained to conclude 
that such right of examination of the gênerai correspondence of the 
carriers is not conferred upon the Commission by section 20 of this 
Act; although the inspection thereof may be obtained by the Com- 
mission under writ of subpœna in the instances and for the purposes 
coming within the provisions of section 12 of the Act. See Harriman 
v. United States, 211 U. S. 407, 29 Sup. Ct. 115, 53 L. Ed. 253. And 
while apparently the effect of the proviso incorporated in section 20 of 
the Act by the Act of 1909, is to confer upon the Commission, by im- 
plication, the additional right to examine such "records, books, blanks, 
tickets, stubs or documents" of a carrier, relating to "operating, ac- 
counting, or fînancial" matters, as it may, by orders require to be pre- 
served, this obviously does not confer upon the Commission any right 
to inspect a carrier's gênerai correspondence which is neither alleged nor 
shown to contain any accounts of this character. 

It therefore follows that, in the instant case, the défendant in re- 
fusing the examiner access to its gênerai correspondence files, as de- 
nianded by liim, neither failed to coniply with, nor violated, any pro- 
vision of the Interstate Commerce Act or of its amendments; and 
hence the plaintiff is, ail other considérations aside, not entitled un- 
der the Act, to the writ of mandamus sought. 

Being of opinion that, for this reason, the plaintiff is not entitled 
to the issuance of a writ of mandamus to compel the inspection of 
the defendant's correspondence, it is hence unnecessary to détermine 
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whether, if otherwise entitled, such writ should, in the instant case, 
be denied, in the exercise of the discrétion vested in the court in 
the granting of a. writ of this character, either upon the ground that 
the examination appears to be soug:ht, in part at least, for an unau- 
thorized purpose, that is, the investigation of many matters set forth 
in the Senate resolution, which, it is insisted, are entirely beyond the 
scope of the Commission's authority; or because of the broad and 
sweeping character of the demand made upon the défendant, over- 
stepping, it is insisted, the limits of a reasonable search. ' See 26 
Cyc. 147, 150; United States v. Louisville Railroad (D. C.) 212 Fed. 
494. 

For the reasons stated, however, an order will be entered denying 
the plaintiff's motion for the issuance of the writ. 



PUGET SOUND TRACTION, UGHT & POWER CO. v. CITÏ OF TAOOMA. 
(District Court, W. D. Washington, S. D. September 19, 1914.) 

No. 16. 

L Injunction (§ 136*) — Peeliminabt Injunction — Right to Remedy. 

An electric company is not entitled to a preliminary injunction to re- 
strain a clty from assertlng its riglit to certain pôles and wires claimed 
by both parties, nor to rostrain enforcement of an ordinance requiring 
complainant to place its wires underground, where no force or violence is 
threatened in eitber case. 

[Ed. Note. — For otlier cases, see Injunction, Cent. Dig. §§ 305, 306 ; Dec. 
Dig. § 136.*] 

2. Elkcteicitt (§9*) — Electeic Companies— Obdinance Reqtjieing Placino 
OF Wires Undebground — Construction. 

A clty ordinance passed June llth, requiring an electric company to 
place ail Its wires constructed after May Ist preceding underground, held 
not to apply to Unes wliich had been purchased by the company after May 
Ist from another company, which had constructed the same in aecordance 
with the ordinance then in force. 

[Ed. Note. — For other cases, see Electricity, Cent Dig. § 4; Dec. Dig. 
19.*] 
8. Electeiciit (§ 9*) — Elboteic Companies — Franchise — Powees Reseeved 
BY CiTT — "Corporation." 

An ordinance granting a franchise to an electric company provided that 
the City should hâve the right at any time to require it to place its wires 
underground, but that it should not be required except on the same streets 
and to the same extent as the wires "of ail other persons or corporations 
used to transmit electricity" were required to be placed underground. 
Throughout the ordinance the city was referred to as "the city." Held, 
that the word "corporations," as used in such provision, did not include 
the city, and the fact that the city itself malntained wires above ground 
did not invalidate an ordinance requiring the company to place its wires 
underground. 

[Ed. Note. — For other cases, see Electricity, Cent Dig. § 4; Dec. Dig. 
{ 9.» 

For other définitions, see Words and Phrases, First and Second Séries, 
Corporation.] 

*For eUier cases ses same topic & § nttmbsr in Pec. £ Âm. Digs. 1907 te date. & Bep'r Indexe» 
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4. Lis Pendens (i 11») — Pbbsons Sound— Puechasers PExnENTi: T^tti»;— Kf- 

racT OF StrPERSEDEAS. 

An electric company brought suit In a state court to enjoin a clty from 
forfeiting Its franchise, the result being a decree adjudging a forfeiture, 
that the company was no longer entitled to exercise any privilège there- 
under "except to remove Its pôles, Unes, wires, and other property from 
the streets of the city," and that unless so removed within 60 days the 
same should be the property of the city, as provlded In the franchise ordl- 
nance. Pending an appeal by the company, the court granted a super- 
sedeas, contalning a provision that "ail proceedings under said Judgment 
shall be stayed, and said Judgment shall not become effective pending the 
said appeal to the Suprême Court. It is the intention of this order that 
the running of the 60-day period, allowed for the removal of the pôles 
and wires from the streets, should be suspended during the pendency of 
this appeal." Held, that the effect of such order was only to stay af- 
firmative action on the Judgment pending the appeal, and that on its af- 
flrmance it became in full force and effect ; that another company, which 
bought the polee, wires, eta, from the plaintiff pending the appeal, ob- 
talned no greater rights than the seller, and only the right to remove the 
same within the time given by the decree. 

[Ed. Note. — For other cases, see Lis Pendens, Cent. Dig. §§ 28-30 ; Dec. 
Big. § 11.*] 

In Equity. Suit by the Puget Sound Traction, Light & Power Com- 
pany against the City of Tacoma. On motion for preHminary injunc- 
tion. Denied. 

James B. Howe, of Seattle, Wash., J. A. Shackleford, of Tacoma, 
Wash., and Hugh A. Tait, of Seattle, Wash., for complainant. 

T. L. Stiles and Frank M. Carnahan, both of Tacoma, Wash., for de- 
fendant. 

CUSHMAN, District Judge. Application is made by complainant 
for a temporary injunction, restraining the défendant from enforcing a 
certain ordinance requiring the complainant to put its wires under- 
ground, and further restraining the défendant from interfering with 
or taking possession of certain wires and pôles, alleged to hâve been 
purchased by complainant from the Tacoma Railway & Power Com- 
pany. 

In 1904 and 1905 identical franchises were granted by the city of 
Tacoma — one to the Seattle-Tacoma Pov/er Company, complainant's 
grantor, and the other to the Tacoma Railway & Power Company, also 
complainant's grantor of the pôles and wires in question in this suit. 
By thèse franchises the usual privilèges in the streets and alleys were 
granted for the installation and maintenance of pôles and wires to trans- 
mit electricity for the purpose of furnishing beat and power within the 
city of Tacoma. 

The ordinance granting the franchise to the Tacoma Railway & Pow- 
er Company provided that the Tacoma Railway & Power Company 
should not bave any right, by virtue of said ordinance, to supply elec- 
tric current to be used, directly or indirectly, for lighting purposes, ex- 
cept current for lighting street cars, and — 

"Section 2. That each and every right, privilège and authorlty and fran- 
chise by this ordinance granted, shall wlthout the passage of any resolution, 
ordinance or any action of any kind whatsoever, on the part of the city of 

•For other cases see same topic &. i numbbb In Dec. &. Axa. Digs. 19(>T to date, & Rep'r Indexes 
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Tacoma, be null and vold and absolutely of no effect, upon the failure of sald 
grantee, its successors or assigna, to perform any and ail of the conditions 
in the ordinance speclfled and mentloned, for a period of thlrty days after 
notice shall hâve been served npon sald grantee, Its snccessors and assigna, 
by the commissioner of public works of sald clty, under the directions and 
autliority of the clty counell of sald clty to the effect that sald city will, it 
sald failure Is not eorrected before the expiration of thlrty days from the 
sserving of sald notice, conslder this franchise null and vold and absolutely 
of no effect because of the failure of sald grantee, Ite successors or assigns, 
to perform any and ail of the conditions In this ordinance speclfled; and In 
the event of the forfeiture of the franchise hereby granted, on account of the 
breach of any of the conditions herein, the sald grantee, its successors or 
assigns, shall also forfelt and surrender to the city of Tacoma ail pôles, Unes, 
wires, or other property that may be located or constructed in pursuance 
hereof, within the city of Tacoma, unless the same are removed withln sixty 
days thereafter and said streets, alleys and public places from whlch they 
are removed put In good condition, and the same shall thereupon become and 
be the property of said clty of Tacoma." 

It further provided that the stipulations in the ordinance should not 
prevent the city's granting the railway company, by spécial permit, the 
right to furnish electric current for lighting purposes, subject to the 
city charter and laws of the state, "such permit, however, to be revoca- 
ble at any time at the option of the city." 

In 1908, the Tacoma Railway & Power Company entered into a con- 
tract with the Northern Pacific to furnish the latter company electricity 
for power and lighting purposes at its dépôt and shops in the city of 
Tacoma. In April, 1913, the city, desiring to take over ail the lighting 
business within its boundaries, by resolution revoked the permit which 
it had granted the Tacoma Railway & Power Company to furnish cur- 
rent for lighting purposes, in which resolution it is provided that, on 
and after April 15th of said year, it should cease furnishing current for 
such purposes. 

On April 21st the council passed a resolution reciting that the Ta- 
coma Railway & Power Company was continuing to supply such cur- 
rent for lighting purposes, and directing notice to be given such com- 
pany that, in case of its failure to comply with the conditions of the 
ordinance, the city would claim a forfeiture of the franchise and the 
pôles, wires, and other property, located or constructed in pursuance 
of the ordinance, unless the same should be removed within 60 days, 
specified in section 2. 

The notice was served. The Tacoma Railway & Power Company 
declined to comply with the city's requirement, and in May of said year 
commenced an action in the superior court of the state, seeking to hâve 
the city enjoined from repealing the franchise ordinance and from as- 
serting a forfeiture. The city answered, and by counterclaim prayed 
that the Tacoma Railway & Power Company be enjoined from fur- 
nishing power to be used, directly or indirectly, for lighting purposes, 
and that the franchise ordinance, and every right, privilège, and au- 
thority granted thereby, be forf-eited and declared null and void. 

A forf^eiture of the franchise was adjudged and an injunction granted 
against the maintenance of lines for such purposes. It was further 
adjudged that the Tacoma Railway & Power Company be no longer 
entitled to exercise any privilège under it "except to remove its pôles, 
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lines, wîres, and other property from the streets of the city," and that, 
unless the Tacoma Raiiway & Power Company should, within 60 days 
after the entry of the decree, remove its pôles, wires, and other prop- 
erty from the streets, alleys, and public places of the city, the same 
should be forfeited to, and be the property of the city of Tacoma. 

At the time of the rendition of said decree the Tacoma Raiiway & 
Power Company gave notice of appeal, and the court thereupon or- 
dered that, upon the giving of a supersedeas bond, proceedings under 
the judgment — 

"sliall be stayed, and that sald Judgment shall not become effective pending 
tlie said appeal to the Suprême Court. It Is tlie intention of tWs order that 
the running of the 60-da.y period, allowed for the renioval of the pôles and 
wires from the streets, should be suspended during the pendency of the ap- 
peal." 

The bond was given, and upon the appeal to the Suprême Court of 
the State the decree of forfeiture was affirmed on May 7, 1914. The 
pétition for a rehearing was denied June 21, 1914, and the remittitur to 
the superior court, affirming said judgment, issued and was filed in the 
superior court on the 22d day of June. 1914. 

On the llth of that month, the Tacoma Raiiway & Power Company, 
it appears, sold and transferred ail of its interest in the pôles and wires 
in question, theretofore used in the distribution of electricity for power 
purposes under said franchise, to the complainant herein. Where pôles 
supported wires, a portion of which'were used for power and raiiway 
purposes, a half interest in such pôles was transferred. Since such 
sale, the complainant has been supplying the former customers of the 
Tacoma Raiiway & Power Company with electric power, by use of the 
pôles and wires so purchased. 

On June 11, 1914, the city passed an ordinance requiring complain- 
ant to place ail electric wires which it had constructed, or should con- 
struct after May 1, 1914, in underground conduits. Complainant and 
défendant each claim to own the pôles and wires installed under the 
ordinance. 

[1] It is asserted by complainant that the city threatens to forcibly 
disconnect the wires so purchased from the wires of complainant which 
transmit electricity to the wires so purchased, to destroy and remove 
such pôles and forcibly disconnect the customers receiving electricity 
from complainant, and that complainant's damage, if such were per- 
mitted, would be in excess of $30,000. 

The members of the city council each make afïîdavit, denying any 
threat or intent of proceeding with violence in taking possession of such 
pôles and wires, and aver that it is not their intent to remove any of 
such pôles and wires, except such as are unnecessary, but to take or- 
derly and légal possession of them and use them in the prosecution of 
the city's business. Upon the hearing, assurance was given by the at- 
torney for the city that the city intended only to secure from the state 
court a writ of assistance to carry into effect the judgment of forfeiture 
vesting the property in the city. 

No contention is made that the city is threatening to interfère with 
any of complainant's property, in order to enforce the provisions of 
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the ordinance requiring it to put its wires underground. Complainant 
seeks to hâve this underground ordinance declared void, as arbitrary 
and unreasonable — as not aiïecting it in the matter of the pôles and 
wires purchased, because only becoming effective after such purchase. 
It is further attacked upon the ground that it was not passed in good 
faith as a police measure, but in order to interfère with the transfer of 
the pôles and wires purchased by complainant from the Tacoma Rail- 
way & Power Company, and to aid the city, as a business competitor of 
the complainant, by such hindrance. 

If immédiate force was threatened in carrying this ordinance into 
effect, to the irréparable damage of complainant, a temporary injunc- 
tion might be proper to préserve the status quo. In the absence of such 
a showing, complainant is not entitled to this extraordinary relief. 

Tbis conclusion having been reached, it is not now necessary to con- 
sider the question of whether the ordinance was passed in good faith 
as a police régulation, or whether it is so arbitrary and unreasonable 
as to be void. There is one phase in which it is proper to consider the 
ordinance as bearing, not upon any threatened action or asserted right 
upon defendant's part, but as bearing upon the title and rights in this 
property of complainant. 

The underground ordinance requires ail wires constructed by com- 
plainant after May 1, 1914, to be put underground. The ordinance it- 
self was not passed for six weeks after that day. The complainant did 
not, strictly speaking, construct thèse wires. It bought them, already 
installed, from the Tacoma Railway & Power Company. 

It is contended that, as the Tacoma Railway & Power Company 
could, within 60 days after the decree of forfeiture becoming ef- 
fective, hâve removed the pôles and wires from the street, and, when 
removed, hâve sold them to the complainant, and the latter, under its 
franchise, could then hâve installed or constructed such wires in the 
streets as they now are, it is unreasonable to require the expenditure 
of thousands of dollars to accomplish this, when the same resuit is 
reached by its purchase from the Tacoma Railway & Power Com- 
pany of the already installed wires; that such purchase is équivalent 
to construction. 

[2J The question then remains whether the underground ordinance 
would not apply to such purchased wires as it did to wires actually 
constructed after May first. No question is made but that the wires 
were constructed — when originally placed — in accordance with the 
then effective ordinance. A reasonable construction of the ordinance 
is that it was only intended to apply to original construction and not 
to installed wires purchased, which had been constructed in accordance 
with the then existing ordinance. 

[3] Complainant's franchise provides that the city should hâve the 
right at any time to require it to place ail or any portion of its wires 
in underground conduits, except the main transmission lines, from 
where the same enter the corporate limits from the generating plants 
to the main distributing stations, but that it should not be required 
to place the pôles and wires underground except upon the same street 
or alleys, or streets and alleys and to the same extent as the wires of 
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ail other persons or corporations used to transmit electricity for power 
and beat are required to be placed underground. 

It is contended by complainant that the city is a corporation ; that it 
bas not, and does not intend to, put its beat and power wires under- 
ground ; tbat to require complainant so to do is contrary to the f orego- 
ing provision of its francbise. 

In view of the conclusion reached, tbat the underground ordinance 
does not apply to the purchased pôles and wires, it is not necessary 
to décide this question; but, in view of the earnestness with which 
it bas been argued, it is deemed not improper to express the court's 
view. 

Tbroughout the ordinance granting complainant's franchise the city 
is always spoken of as "the city" or the "city of Tacoma." This fact 
and the fact that, as ordinarily used and understood, the word "cor- 
poration" does not include cities, while they are, in fact, municipal 
corporations, render it clear tbat the words "persons or corporations" 
were not intended to include the city itself. 

In Knoxville Water Co. v. Knoxville, 200 U. S. 22, 26 Sup. Ct. 
224, 50 L. Ed. 353, by the franchise there in controversy the city 
agreed "not to grant to any other person or corporation any contract 
or privilège to furnisb water to the city of Knoxville * * * for 
the full period of 30 years." It was held that the city vvas not, in 
the absence of spécial stipulations to tbat efïect, precluded from 
establishing its own System of waterworks. The Knoxville Case was 
followed by this court in Wasbington-Oregon Corporation v. Cbehalis 
(D. C.) 202 Fed. 591. The reasoning in the Knoxville Case cannot 
be distinguished from that controlling in the présent case. 

[4] The remaining and main question in the case is whether com- 
plainant acquired title, by its purchase from the Tacoma Railway & 
Power Company, after decree of forfeiture. The decree of forfeiture 
was self-executing, both as to the forfeiture of the franchise and the 
pôles and wires in the streets, used thereunder. No further process 
was ordered or in contemplation. 

It is not necessary to speculate or consider whether the decree ef- 
fected a transfer of the title to this property as of the date of its 
rendition, or, by relation, as of the date of the company's refusai to 
comply with its franchise, for, in either event, it was long prior to 
complainant's acquiring any interest in it. Complainant asserts no in- 
terest, other than tbat it claims to bave acquired from the Tacoma 
Railway & Power Company, and does not contend that it was an in- 
nocent purchaser, or had no notice of the proceedings resulting in 
the decree of forfeiture. 

Nothing appears in the action of the court and the order made by 
it in granting the supersedeas to show that more was intended than to 
secure the appellant in its statutory rights under a supersedeas — to 
stay affirmative action upon the decree, but not to deprive it of any 
other force or effect. This to the end that the appellant should not 
be penalized for exercising its right of appeal; that, if it eventually 
won, it would not be a barren victory, after the city had removed its 
property from the street; tbat, if it finally lost, it would still be al- 
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lowed the 60-day period for the removing of said property from the 
city streets. 

It is true that the order of supersedeas provided that the "said judg- 
ment shall not become effective pending the said appeal to the Su- 
prême Court." It is likewise true that the transfer of the pôles and 
wires in question from the Tacoma Railway & Power Company to 
complainant was made during the pendency of said appeal. 

Standing alone, this language in the order might be susceptible of a 
very broad meaning, and necessitate the détermination of the ques- 
tion whether a court could suspend ail of the eft'ects of its final judg- 
ment; but the language is not to be considered by itself. It was 
part of an order made upon appellant's motion for a stay and super- 
sedeas of the judgment and proceedings thereunder. The language 
used occurred in the foUowing connection: 

"AU proceedings under said judgment shall be stayed and said Judgment 
sttall not become effective pending the said appeal to the Suprême Court. It 
is the intention of this order that the running of the 60-day period allowed 
for the removal of the pôles and wires from the streets should be suspended 
dnrlng the pendency of this appeal." 

That nothing more than the usual supersedeas was intended is clearly 
apparent. The intention to ahnihilate the judgment cannot be attribut- 
ed to the court from the use of this language. The language is not 
that the judgment shall not become effective "for any purpose," and 
the context shows for what purpose it was not to be effective — that 
is, as a basis of process commanding, or the taking of any affirmative 
action in its enforcement. 

Indisputably the decree was of some effect, else an appeal could not 
hâve been based upon it. Almost as clear is it that such affirmative 
action alone was intended to be stayed, and that otherwise the judg- 
ment was to be given full effect as of its rendition. Rem. & Bal. Code, 
§ 1722; Fawcett v. Court, 15 Wash. 342, 46 Pac. 389, 55 Am. St. 
Rep. 894; State v. Stallcup, 15 Wash. 263, 41 Pac. 251; 2 Cyc. p. 
908, note 53; State v. Court, 31 Wash. 481, 71 Pac. 1095; State v. 
Poindexter, 43 Wash. 147, 86 Pac. 176. 

If there is any reason to modify the judgment of the state court and 
afford any escape from the forfeiture for which it provides, other 
than that decreed — the removal of the property — such modification 
can only be secured in the court decreeing it, or upon review in an 
appellate court, providing the state court had jurisdiction to pronounce 
the decree of forfeiture. 

No question is made hère but that the state court had such jurisdic- 
tion. No such question was raised in the state court. It was a court 
of gênerai jurisdiction and the Tacoma Railway & Power Company, 
owning the franchise, pôles, and wires, went into that court and asked 
a decree against forfeiture, the right to which the city was asserting. 
The city joined issue with that company and prayed a forfeiture, for 
which the decree was granted. As long as the pôles and wires were 
not removed, they remained subject to the decree of forfeiture, and 
the only way to free them from it and render them subject to sale, 
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unaffected thereby, was to remove them f rom the streets, for which 
the decree itself made provision. 

Complainant, in support of its contention that it would be unreason- 
able to require the removal of this property from the streets in order 
to enable the Tacoma Railway & Power Company to effectually trans- 
fer them to complainant, relies upon the case of Wood v. Seattle, 23 
Wash. 116, 62 Pac. 135, 140 (52 L. R. A. 369), wherein it was said: 

"We think counsel hâve attached undue importance to this provision of the 
proposed ordinance. Had it not been provided that the existing railways, on 
the surrender of the franchises under which they are being operated, shall 
be deemed new construction, to the extent that they shall be made to con- 
torm to the requirements of the proposed ordinance, this would hâve been 
the ettect of the ordinance in any event Without this provision, ail the city 
could hâve required would hâve been a street railway constructed in ac- 
cordance with the requirements of the ordinance. It reserved no right to 
dictate from whom the material used in the construction of the railway 
should be purchased, nor what particular material should be used in that 
construction. Thèse matters were left to the discrétion of the purchasers 
of the franchise. If, then, they purchased a railway track which complied 
wlth the terms of the ordinance, on what theory could the city hâve pro- 
hibited its use? Must the idle ceremony of tearing it up and relaylng it be 
gone through wlthï It would seem not; and much less would it seem that 
the grant of a franchise accompanied by permission to do a particular thlng, 
which the grantee may lawfuUy do without such permission, would change 
the nature of the grant." 

The reasoning of the foregoing would be apposite, and complain- 
ant's position persuasive, if it were not for the fact that, by the decree 
itself, claimant was, in default of the removal of the pôles and wires, 
not only deprived of ail title thereto, but by such default complain- 
ant's title vested in the city. This bénéficiai interest to vest in the 
city upon such default, prevents title being acquired by complainant, 
other than in the manner expressly left open by the decree and con- 
tract, or ordinance upon which it was based. Exact compliance, un- 
der such circumstances, could not correctly be styled an "idle cere- 
mony." 

The foregoing propositions are so clearly apparent that there is no 
warrant for withholding a ruling thereon until the final hearing and 
further preserving the status quo. 

The pétition for a temporary injunction is denied. 
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KERN TRADING & OIL CO. et al. v. ASSOCIATED PIPE LINE 00. et al. 
(District Court, N. D. California, S. D. September 14, 1914.) 

No. 35. 

1. CODBTS (§ 508*) — JUEISDICTION OF Fedebal Coubt of Equity — Enjoining 

Action by State Commission. 

A fédéral cojirt of equity will not enjoin a state commission from tak- 
Ing action against a corporation under a statute of the state, on the 
ground that such action will be a violation of the corporation's constitu- 
tlonal rights, where the statute gives it the right to hâve any action by 
the commission reviewed by the highest court of the state, unless some 
exceptional necessity is shown. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430 ; Dec. Dig. § 508.*] 

2. CoNSTiTTjTioNAL Law (§ 247*) — CoTJBTS (§ 508*) — Denial of "Equal Pro- 

tection OF THE Law" — Excessive Penalties fob Exercise of Légal 

BiGHT JURISDICTION OF FEDERAL COURTS BNJOINING AcTION BT STATE 

Commission. 

In such case, however, where the statute also subjects the corporation 
and its officers and employés to such excessive and cumulative penalties 
for disobedienee of the orders of the commission as to deter it from exer- 
cising its right of légal revlew, a fédéral court will enjoin enforcement 
of such provisions pending the légal proceedlngs, on the ground that they 
are unconstitutional, as denying the corporation the equal protection of 
the laws. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 703; 
Dec. Dig. § 247;* Courts, Cent. Dig. §§ 1418-1423, 1425-1430; Dec. Dig. 
S 508.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Equal Protection of the Law.] 

In Equity. Suit by the Kern Trading & Oil Company and the As- 
sociated Oil Company against the Associated Pipe Line Company, 
Ulysses S. Webb, Attorney General of the State of California, John 
M. Eshleman, Harvey D. Loveland, Alex. Gordon, Edwin O. Édger- 
ton, and Max Thelen, constituting the Railroad Commission of the 
State of California, and Max Thelen, attorney for the Railroad Com- 
mission of the State of California. On motion for preliminary injunc- 
tion. Granted in part. 

Stanley Moore, Edmund Tauszky, and Henley C. Booth, ail of San 
Francisco, Cal., for plaintiffs. 

Max Thelen, of San Francisco, Cal., U. S. Webb, Atty. Gen. of 
California, and R. Benjamin and Douglas Brookman, both of San 
Francisco, Cal., for défendants. 

Before GILBERT and MORROW, Circuit Judges, and DOOLING, 
District Judge. 

DOOLING, District Judge. This is a bill in equity seeking to en- 
join the défendant Associated Pipe Line Company from obeying, and 
the other défendants from enforcing, the so-called pipe line acts passed 
by the Législature of the state of California at the session of 1913, 
and approved on June 4th of that year. The présent proceeding is an 

*For other cases see same topie & i ntmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
217 F.— 18 
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application for a temporary injunction. It appears from the bill, 
wliich is very voluminous, that the plaintiff corporations are the own- 
ers, each owning one-half, of ail the stock of the défendant Associated 
Pipe Line Company, except a few shares, which are held by the direc- 
tors of said défendant, for the purpose of enabling them to become 
such. The Associated Pipe Line Company is the owner of, and is 
operating, two pipe lines for the transportation of oil from the oil 
fields of Califomia to Port Costa. One of thèse line^, known as the 
"rifled-pipe line," extends from Volcan, in the Kern River oil field, 
of Kern county, to Port Costa, in the county of Contra Costa, and is 
approximately 280 miles in length. For most of this distance it is 
laid along the right of way of the Southern Pacific Railroad Company 
and the Central Pacific Railway Company. The other line, known as 
the "hot line," extends from Port Costa, through the Coalinga, the Mc- 
Kittrick, and other oil fields, to Maricopa, in the Sunset Midway oil 
field of Kern county, a distance of 278.44 miles. From Port Costa to 
Mendota, a distance of 140.06 miles, this line is laid along the Southern 
Pacific Railroad right of way, and from Mendota to Maricopa along a 
pipe line right of way belonging to the défendant Associated Pipe 
Line Company, of which no portion was acquired by the exercise of 
the right of eminent domain. Each line crosses a number of public 
highways. AU of the railroad rights of way mentioned are, by agree- 
ments with the Southern Pacific Railway Company and the Central 
Pacific Railway Company, under the control of and in use by the 
Southern Pacific Company, a third railroad corporation, which is en- 
gaged in Interstate and intrastate transportation as a common carrier, 
and which owns ail the stock of the other two, except a few shares 
held by the directors of each. Plaintifif Kern Trading & Oil Company 
was incorporated in 1903 by the Southern Pacific Company as its 
agent and instrumentality for the purpose of developing, handhng, and 
furnishing to it fuel oil for its locomotives. The Southern Pacific 
Company also owns ail the stock of the Kern Trading & Oil Company, 
except 25 shares held by the directors of the latter. The Kern Trading 
& Oil Company does not sell and has never sold any oil commercially, 
but ail of the oil developed or acquired by it is and has been devoted 
to the use of the Southern Pacific Company for its railroad purposes. 
The Southern Pacific Company has advanced ail the moneys, in amount 
more than $9,000,000, necessary for the Kern Trading & Oil Company, 
and ail of the oil handled by the latter has been developed upon lands 
owned or controlled by the former. In 1907 the Kern Trading & Oil 
Company entered into a contract with its coplaintiff, Associated Oil 
Company, for the incorporation of défendant Associated Pipe Line 
Company, which is an operating company, for the construction and 
operating of oil pipe lines for the transportation of oil belonging to the 
other two companies, but not as a common carrier. The Associated 
Pipe Line Company was incorporated pursuant to this agreement, which 
also provided that the pipe lines constructed by it should be used ex- 
clusively for the movement of oil belonging to the other two companies 
in the proportion of their ownership of its stock. The capacity of the 
pipe lines of the défendant Associated Pipe Line Company is 38,000 
barrels, of 42 gallons each, per day. Of this quantity 19,000 barrels 
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are transported for plaintiiï Kern Trading & Oil Company for the use 
of the Southern Pacific Company, and 19,000 barrels are transported 
for the plaintiiï Associated Oil Company, and sold by said plaintiiï in 
this and other states and in foreign countries. Neither of the plain- 
tiiïs purchases any oil, but each develops the oil so transported upon 
its own lands, or upon lands under its control. Thèse, broadly speak- 
ing, are the relations existing between the plaintiiïs, and among the 
plaintiiïs, the défendant Associated Pipe Line Company, and the South- 
ern Pacific Company, as disclosed by the bill. The défendant U. S. 
Webb is the Attorney General of the state of California, and the de- 
fendants John M. Eshleman, Harvey D. Loveland, Alex. Gordon, Ed- 
win O. Edgerton, and Max Thelen are the members of the Railroad 
Commission of said state ; the défendant Max Thelen being also attor- 
ney for such commission. The Railroad Commission exercises its 
powers pursuant to the public utilities act, approved December 23, 
1911, which provides, among other things: 

That such commission is vested with power and jurisdiction to super- 
vise and regulate every public utility ; that it is the duty of the com- 
mission to see that the provisions of the Constitution and statutes 
afifecting public utilities are enforced and obeyed, and violations there- 
of promptly prosecuted, and penalties due the state therefor recovered 
and collected; and that ail penalties accruing under the act shall be 
cumulative, and the recovery of one penalty shall not be a bar to or 
aiïect any other penalty or forfeiture, or be a bar to any criminal 
prosecution against any public utility, or against any oiiQcer, director, 
agent, or employé thereof, or any other corporation or person, or be 
a bar to the exercise by the commission of its power to punish for con- 
tempt. It also provides that any public utility violating or failing to 
comply with any provision of the Constitution or of the act itself, or 
failing to obey any order, décision, decree, rule, direction, demand, 
or requirement of the commission, is subject to a penalty of not less 
than $500 nor more than $2,000 for each offense, and that every viola- 
tion of the provisions of the act, or of any order, décision, decree, 
rule, direction, or requirement of the commission, or any part or por- 
tion thereof is a separate and distinct olïense, and in case of a con- 
tinuing violation each day's continuance thereof shall be and be deemed 
to be a separate and distinct offense. The act, omission, or failure of 
any officer, agent, or employé of any public utility, acting within the 
scope of his employment, is to be deemed the act, omission, or failure 
of such public utility. The oificer, agent, or employé failing to obey 
any of the provisions of the act, or any order of the commission, is 
also guilty of a misdemeanor, and punishable by a fine not exceeding 
$1,000, or by imprisonment in the county jail not exceeding one year, 
or by both such fine and imprisonment. In addition to thèse penalties 
the public utility and its agents are further liable to punishment for 
contempt. The act also provides that the commission may direct its 
attorney to bring an action in the superior court to hâve threatened vio- 
lations of the requirements of the law or of the orders of the com- 
mission prevented, either by mandamus or injunction, and that appeals 
may be had to the Suprême Court of the state from any final judgment 
entered in such action. It is also made the duty of the Attorney Gen- 
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eral, and of the various district attorneys, upon the request of tîie com- 
mission, to aid in any investigation, and to prosecute actions for the 
enforcement of the Constitution and statutes affecting public utihties, 
and for the punishment of ail violations thereof. 

The so-called pipe line acts are three several acts passed, as stated, 
by the Législature at its regular session in 1913, and ail approved on the 
same day, June 4th, and being chapters 327, 285, and 286 of the Acts 
of 1913 (St. 1913, pp. 657, 523, 532). The first of thèse (chapter 327), 
known as the "declaratory act," déclares to be a comnion carrier, and 
subject to the provisions of the public utilities act, every private cor- 
poration and cvery individual or association of individuals owning, 
operating, managing, or controlling any pipe line for the transportation 
of crude oil or petroleuin. either directly or indirectly, to or for the pub- 
lic for hire, or considération of any kind, or engaged directly or indirect- 
ly in the business of so transporting tlie same, or owning, operating, 
managing, or controlliiig any such pipe line for the transportation of oil, 
directly or indirectly to or for the public for hire, compensation, or 
considération of any kind paid or receited directly or indirectly for 
such transportation, and which line is constructed or maintained upon, 
along, over, or under any public highway, and in favor of whom the 
right of eminent domain exists, or which is constructed or maintained 
across, upon, along, over, or under the right of way of any railroad 
corporation or other comnion carrier required by law to transport oil 
as a common carrier, or owning or controlling or participating in the 
control of any pipe line by which is secured or attempted to be secured, 
or which attempts or tends to secure the control of , or monopoly of the 
purchasing of , or control of , or monopoly of the transportation of crude 
oil or the products thereof ; also every corporation organized or existing 
under the laws of the state of California, or of any other state, to 
transport or engage in the business of transporting in California any 
crude oil or petroleum, or for the purpose of acquiring, constructing, 
leasing, owning, maintaining, or operating, directly or indirectly. or 
controlling or participating in the control of any pipe lines, maintained 
for the transportation of crude oil or petroleum, actually engaged or 
engaging in such opération or transportation, directly or indirectly, or 
shares, directly or indirectly, in the business of such opération or 
transportation. The act further déclares any pipe Une constructed, 
acquired, owned, operated, maintained, managed, or controlled for any 
of the foregoing purposes or under any of the foregoing conditions 
to be a public utility, and subject to the provisions of the public utili- 
ties act. 

The second of the pipe line acts (chapter 285) déclares to be illégal 
any contract, combination, arrangement, or conspiracy between a com- 
mon carrier railroad operating from any oil-producing iield, for a dis- 
tance of 35 miles or more, to any refinery, or to or through any selling 
or marketing point, and any oil pipe line transporting crude oil. other- 
wise than as a common carrier, from the same oil-producing iields for 
a distance of 35 miles or more, to or through the same refining, selling, 
or marketing points, and which last transportation is accomplished in 
whole or in part by such oil pipe line, and whereby such pipe line se- 
cures, or is enabled to secure, or attempts or tends to secure, any un- 
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reasonable control or monopoly of the purchase, sale, or transporta- 
tion of such oil, or is enabled to secure, or attempts to secure, any un- 
reasonable restraint on or over compétition or trade in the purchase, 
sale, or transportation of such oil. The act further déclares that in 
every action or proceeding thereunder, when it shall appear to the 
court that any such arrangement exists, and that the pipe Une is con- 
structed in whole or in part along the right of way of such common 
carrier railroad for the distance of five or more miles with the consent 
of such railroad, and whether or not the pipe line is owned or con- 
trolled directly or indirectly by such railroad, or whether or not such 
raiiroad and pipe line hâve any common or interlocking owner or 
owners, or director or directors, and it further appears that such line 
is engaged in the business of buying, transporting, and reselling such 
oil, or of buying and transporting the same, or of providing, trans- 
porting, and reselling the same, or of producing and transporting the 
same, and it further appears that the schedule of rates for the trans- 
porting of such crude oil filed by said railroad with the Railroad Com- 
mission, or published, fixed, or charged by such railroad, are sufficient- 
ly high as compared with the actual cost of transportation of such oil 
by such pipe line as to tend to prevent the transportation of such oil 
over or upon such railroad, or to tend to prevent compétition between 
such railroad and such pipe line, or to restrain compétition among the 
producers of such oil, or to tend to enable such pipe line to restrain 
compétition in the sale or purchase of such oil among the producers 
or consumers thereof , or to tend to enable such pipe line to secure the 
control or the monopoly of the purchase of such oil, or to fix the sell- 
ing price thereof at the oil fields, or to secure the control or monopoly 
of the transportation of such oil from such oil fields, then such ar- 
rangement or combination is declared to be an un f air practice, and the 
same must be deemed by such court to be an unreasonable contract, 
combination, arrangement, or conspiracy in restraint of trade, and the 
same shall and must be deemed illégal. The act further provides that 
every person who hereafter makes, or who continues to exécute, any 
such agreement, without having procured a license as provided in tht 
act, shall be deemed guilty of a misdemeanor, and punished by a fint 
not exceeding $5,000, or by imprisonment not exceeding one year, oi 
by both such fine and imprisonment. The superior courts are given 
jurisdiction to prevent and restrain violations of the act, and it is 
made the duty of the several district attorneys and of the Attorney 
General to institute proceedings to prevent and restrain such viola- 
tions. The right is also given to any person injured in his business or 
property by any violation of the act to sue in the superior court and re- 
cover threefold the damages sustained by him, with costs and attor- 
ney's fee. The act further provides that every pipe line used or op- 
erated for the transportation of oil under the above conditions, and not 
as a common carrier, must within 30 days either file with the Railroad 
Commission its written consent to transport oil for the public and as a 
common carrier, together with its schedule of rates for such transpor- 
tation in accordance with the provisions of the public utilities act, or, 
failing to do this, must either cease to transport oil other than as a 
common carrier, or must procure a license from the secretary of state 
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permitting ît to transport cil other than as a common carrier, and its 
failure to comply shall subject it to the penalties herein speciiîed. A 
f ee of $250 must be paid to the secretary of state at the time of procur- 
ing such license, and thereafter monthly such pipe line must pay to the 
State of California the sum of 50 cents for each barrel of oil transported 
through such pipe line, which sums are made a lien upon the line. 
Every pipe line, and every agent, attorney, or employé of the same, 
failing to comply with any of the provisions of the act, or failing to 
observe or obey any order, rule, direction, demand, or requirement of 
the Railroad Commission, is guilty of a misdemeanor, and punishable 
by fine not exceeding $5,000, or by imprisonment in the county jaii not 
exceeding one year or by both such fine and imprisonment. 

The third pipe line act (chapter 286) provides that every corporation, 
individual, or association owning, operating, managing, or controlling 
any pipe line for the transportation of crude oil, or engaged directly or 
indirectly in the business of transporting by pipe Unes crude oil or 
petroleum, or any of the products thereof, from producing points to 
any marketing point, for an aggregate distance of 35 or more miles, 
not as a common carrier, and which pipe line is constructed or main- 
tained for any distance whatsoever across, along, over, or under any 
public highway or public road is required, within 20 days, before con- 
tinuing to transport such oil through any part of such pipe line for any 
distance whatsoever across, along, over, or under any public highway or 
public road, to procure a license fromi the secretary of state per- 
mitting the continuance of such transportation of oil through such part 
or parts of such pipe line as is constructed or maintained for any dis- 
tance whatsoever across, along, over, or under any public highway or 
public road. The amount to be paid for such license, and the monthly 
amounts to be paid thereafter, are the same as those provided for in 
chapter 285, hereinbefore set out. The other provisions of the act, 
in so far as material hère, are substantially the same as those above 
set forth, except that the fine for violations is not to exceed $1,000, 
instead of $5,000. 

The constitutionality of thèse pipe line acts, which contain many 
other provisions not necessary to be noted hère, is challenged by the bill 
on a number of grounds, and the action is brought by the plaintiff 
corporations, as stockholders of défendant Associated Pipe Line Com- 
pany, which Company, the bill avers, has declared its intention to con- 
form to the said acts, for the reason that it and its directors are de- 
terred by the severe penalties imposed from contesting the same. This 
method of procédure is in accord with the principles laid down in Ex 
parte Young 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. 
A. (N. S.) 932, 14 Ann. Cas. 764, which détermines, as correctly stated 
in the syllabus : 

"A bill by stockholders of a railroad company to enjoln it from complying 
witli a statute relatlng to rates sufflciently sets out the reason for their com- 
inenclng it and making the company a party défendant by alleging that they 
had demanded of the corporate officers that they refuse obédience to the stat- 
ute, and shonld Institute suits to prevent its enforcement, but that the com- 
pany and its officers had positively refused to do so, not because they con- 
sidered the rates just, or that they would not be conflscatory, but because of 
the severity of the penalties provided for violation of the statute, to the 
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rulnous conséquences of which they would not subjeet themselves, and whlch 
no action by themselves, their stockholders or directors, could avoid. 

"Whether or not a railroad eompany is deprived of the equal protection of 
tlie laws. and its property rendered liable to be taken without due process of 
law, by a state statute providing for the establishment of rates of transporta- 
tion, because the penalties fixed for violation of the statute are so enormous 
as to requlre obédience to the law rather than risk the penalties in testing it, 
although such obédience might, in the end, resuit in confiscation of the rail- 
road property, is a fédéral question, within the Jurisdiction of the * * • 
United States courts." 

Such "a statute, * • * vchich fixes penalties for disobedience of its 
provisions by fines so enormous and imprisonment so severe as to iutimidate 
the corporations and their officers from resorting to the courts to test the 
validity of the rates, is unconstltutional, as depriving the corporations of the 
equal protection of the laws." 

The cumulative penalties provided for failure to obey the provisions 
of thèse various acts, and the enormous license fées required as a con- 
dition précèdent to the right of a pipe line eompany falling within 
their terms to continue to operate other than as a common carrier, 
bring this case within the foregoing principles. 

[ 1 ] It is urged by the défendants other than the défendant Associat- 
ed Pipe Line Company that no temporary injunction should be granted, 
but that the bill lacks equity, and should be dismissed, because the only 
action which the bill discloses to be threatened by them is an investiga- 
tion on the part of the Railroad Commission to ascertain whether or 
not the défendant Associated Pipe Line Company cornes within the 
provisions of chapter 327 or so-called declaratory act, and that it does 
not show any contemplated action on their part under either of the 
so-called license acts, being chapters 285 and 286. 

The bill avers that on August 11, 1913, the day after the so-called 
pipe line acts became effective, the Railroad Commission upon its own 
motion instituted an investigation to ascertain what corporations, as- 
sociations, and individuals are subjeet to the provisions of the act 
known as chapter 327, or declaratory act, and that it issued an order 
to a number of corporations, including the défendant Associated Pipe 
Line Company, to show cause on September 4, 1913, why the said 
commission should not make its order requiring each of said companies 
to file with the commission schedules of their rates and charges for the 
transportation of crude oil and petroleum, or the products thereof, and 
their rules and régulations in connection with such transportation, and 
otherwise to comply fully with said chapter 327 of the Laws of 1913. 
This is the only really threatened action which the bill discloses, and is 
taken under the provisions of the public utilities act, to which provi- 
sions the oil pipe Unes described in chapter 327 are made subjeet. 
The public utilities act (St. 1911, Extra Sess. p. 54), in section 66, pro- 
vides that, after any order or décision has been made by the commis- 
sion, any party to the proceeding, or any stockholder or bondholder 
or other party pecuniarily interested in the public utility affected, may 
apply for a rehearing, and the commission may grant and hold such re- 
hearing, if in its judgment sufficient reason therefor be made to ap- 
pear. Section 67 of said act contains the foUowing provisions : 

"Within thirty days after the application for a rehearing is denied, or, 
if the application is granted, then within thirty days after the rendition of 
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the décision on rehearlng, the applicant may apply to the Suprême Court of 
this State for a writ of certlorari or revIew * * * for the purpose of hav- 
Ing the lawfulness of the original order or décision or the order or décision 
on rehearlng inquired into and deternilned. * * * The review shall not 
be extended further than to détermine whether the commission has regularly 
pursued its authority, including a détermination of whether the order or dé- 
cision under review violâtes any right of the petitioner under the Constitution 
of the United States or of the state of California." 

In Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 29 Sup. Ct. 
67, 53 h. Ed. 150, the Suprême Court held to hâve been prematurely 
brought an action by certain railroad companies to restrain the Vir- 
ginia State Corporation Commission from enforcing certain passenger 
rates fixed by it ; the reason being that the railroad companies had not 
availed themselves of the right which they had, to appeal to the Su- 
prême Court of Virginia from the order of the commission estab- 
lishing such rates, and in this connection the court says : 

"The State of Virginia has endeavored to Impose the highest safeguards 
possible upon the exercise of the great power given to the State Corporation 
Commission, not only by the character of the members of that commission, 
but by making its décisions dépendent upon the assent of the same historié 
body that is intrusted wlth the préservation of the most valued constitutional 
rights, If the railroads see fit to appeal. It seems to us only a just récognition 
of the sollcltude wlth which thelr rights hâve been guarded that they should 
make sure that the state * • * would not respect what they thlnk thelr 
rights to be, before resorting to the courts of the United States." 

And Mr. Chief Justice FuUer in a vigorous opinion in the same case 
uses the foUowing language: 

"In my opinion, a preliminary objection is fatal to the maintenance of thèse 
blUs. It appears on thelr face that the appellees dld not avail themselves of 
the right of appeal to the Court of Appeals of Virginia, which was absolutely 
vested in them by the Constitution and laws of that commonwealth. Such 
an appeal would hâve brought up the question of the alleged unreasonableness 
of the designated rate, and appellees cannot assume that the décision of the 
commission would necessarily hâve been affirmed. If reversed or changed to 
meet appellees' vlews, the whole ground of equlty interposition would disap- 
pear. In such drcumstances it is the settled rule that courts of equlty will 
not interfère. The transaction must be complète, and jurlsdietion cannot be 
rested on hypothesls. A fortiori this must be so where fédéral courts are 
asked to interfère wlth the législative, executive, or judlcial acts of a state, 
unless some exceptional and imperatlve necessity is shown to exlst." 

[2] If there be any exceptional and imperative necessity existing in 
the case at bar, it arises from the excessive penalties and fées, which 
deter the défendant Associated Pipe Line Company from testing in 
the ordinary way, and through the channels, provided by the public 
utilities act and the pipe line acts themselves, the constitutionality of 
such of thèse acts as is drawn in question hère. If it were not for 
thèse penalties and fées, and the fear inspired by them in the défendant 
Associated Pipe Line Company and its directors, the présent plaintiffs 
would not be entitled to sue hère at ail. This court should be called 
upon to interfère with the action of officers of the state only at such 
time and to such an extent as is necessary to secure the guaranties 
of the Constitution, and of the laws enacted in pursuance thereof. 
Under ail the circumstances the measure of relief accorded to the 
plaintifïs hère should not exceed the right upon which it is based. 
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For this reason, and having in mind the principles hereinbefore stated, 
they will hâve secured everything to which they are entitled at this 
time, if the défendant Associated Pipe Line Company and its directors 
be rdieved of the dread under which, as is averred, they are con- 
strained to refrain from testing the vaHdity of the pipe Une acts, through 
the methods provided in the pubHc utihties act, in the pipe Une acts 
themselves, and in the Constitution and laws of the state of CaHfornia. 
No further rehef can be based iipon the présent bill ; nor is this cobrt 
disposed to interfère with the state or its officers to any greater extent 
than, as above stated, is necessary to secure the constitutional guaran- 
ties. The bill, therefore, will not be dismissed, but jurisdiction of the 
subject-matter and of the parties will be retained, and an injunction 
will issue enjoining the défendants, other than the Associated Pipe 
Line Company, from enforcing or attempting to enforce against said 
last-named défendant, or any of its agents or employés, any of the 
penalties provided in the public utilities act, or in any of the so-called 
pipe line acts, and from collecting or attempting to collect from said 
défendant any of the license fées, other than the primary fee of $250 
provided for in any of said acts, which penalties or fées shall hâve 
accrued or may accrue at any time before the validity of said pipe 
line acts shall hâve been finally passed upon by the courts of the state 
of California. The défendant Associated Pipe Line Company will not 
be enjoined from complying with said acts; but, being thus set free 
from the dread under which it claims to hâve been resting, it and its 
directors may pursue such course as to them may seem best 



UNITE© STATES v. CHEHALIS OOUNTT et al. 
(District Court, W. D. Washington, S. D. September 21, 1914.) 

No. 1119. 

1. Taxation (§ 611*) — Lands of Indian Allottbes — Suit bt United States 

TO Peotect. 

Uurlng the time the United States holds the title to lands in trust 
for Indian allottees it may malntain a suit to enjoin the collection ot 
taxes imposed on the lands by local authorities in violation ot the trust 
agreement, and may prosecute the suit to a decree, even after the trust 
period has expired, in the absence of objection by the allottees. 

[Ed. Kote. — For other cases, see Taxation, Cent. Dlg. §§ 1242, 1245- 
1257 ; Dec. Dig. § 611.*] 

2. Taxation (§ 611*) — Indian Lands — Suit by United States to Proiect — ■ 

Lâches. 

The fact that such a suit was not commenced promptly, when the 
taxation of the lands was first attempted, does not constitute lâches, 
such as will bar the riglit to relief. 

|Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 1242, 1245- 
1257; Dec. Dig. § eil.*] 

3. INDIANS (§ 13*) — Lands of Allottees — AIistakes in Patents — Jurisdic- 

tion OF Equity. 

Act April 2a, 1904, c. 1489, 33 Stat. 297, which authorizes the Sec- 
retary of the Interior to correct certain mistakes in conditional patents 

•For other cases sse same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Issued to Indlan allottees, does not provide an exclusive remedy, and 
where through mistake the restriction against aliénation and taxation 
In sucli patents v?as made 20 years, instead of 25 years, as provided by 
tlie statute, a court of equlty bas power to grant relief against such 
mistake at suit of tlie United States. 

[Ed. Note. — For otlier cases, see Indlans, Cent Dlg. § 30; Dec. Dlg. 
§ 13.»] 

4. Taxation (§ 543*) — Land of Indian Allottees — Recovket bt United 

States of Taxes Paid. 

The United States bas sucli an interest in the lands of Indian allottees, 
which it has agreed to hold In trust for a stated term free from liens or 
taxes, that It may maintain a suit to recover back taxes wbtch were un- 
lawfully imposed on such lands during the term and collected from the 
allottees. 

[Ed. Note.— For other cases, see Taxation, Cent Dlg. §§ 1006-1036; 
Dec. Dlg. § 543.*] 

5. Taxation (| 538*) — Land or Indian Allottees — Recovebt by United 

States of Taxes Paid. 

The rule that taxes voluntarlly paid cannot be recovered back Is made 
for the beneflt of the state, and has no application to a suit by the 
United States to recover taxes wrongfully collected on lands of Indian 
allottees, which the government has assumed the duty of holding in trust 
and protecting from taxation. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 999, 1000; 
Dec. Dig. § 538.*] 

In Equity. Suit by the United States against the County of Che- 
halis, W. B. Paine, County Treasurer, and W. G. Hopkins, George L,. 
Davis, and C. N. Wilson constituting the Board of County Commis- 
sioners for said County. Decree for complainant. 

Clay Allen, U. S. Dist. Atty., of Seattle, Wash., and Geo. P. Plsh- 
burne, Asst. Dist. Atty., of Tacoma, Wash., for complainant. 

J. E. Stewart and A. E. Cross, both of Aberdeen, Wash., for défend- 
ants. 

CUSHMAN, District Judge. The United States sues to enjoin-the 
county of Chehalis, state of Washington, and its treasurer and board 
of county commissioners, from enforcing or collecting taxes levied 
upon certain lands, praying that the cloud upon the title of complain- 
ant, on account thereof , be removed, and an accounting be had of cer- 
tain of the taxes which hâve been paid. The cause has been submitted 
to the court by the parties upon the f oUowing stipulated f acts : 

"3. That ail the lands and premises herelnafter described are situa ted in 
said Chehalis county in the Western district of Washington, and until on 
or about June 1, 1886, were a part of the public domain of the United States 
of America and open to entry by members of the Indian tribes under and 
pursuant to the homestead laws of the United States with référence thereto. 

"4. That on the 16th day of November, 1886, certain Indlans, members of 
the Chehalis Indian tribe, whose names are hereinafter set forth, had made 
their respective homestead entries to said lands and had made due and regu- 
lar application for Indian homestead patents for said respective sélections 
as members of said Chehalis tribe. » • * " 

Patents containing the following provision were issued by the United 
States to the applicants : 

" 'ïhis patent is issued upon the express condition that the title hereby 
conveyed shall not be subject to aliénation or incumbrance, either by volun- 

•For other cases see same topic & § humeee in Dec. & Am. Digs. 1907 to ûate, & Rep.'r Indeios 
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tary conveyanee, or by judgment, decree or order of any court, or subject to 
taxation, of any character, but sball remain inaliénable and not subject to 
taxation for the period of twenty years from the date bereof as provlded by 
act of Congress approved January 18, 1881.' 

"6. That each of sald Indians was in possession of and located upon hls 
respective homestead entry on and after tlie date of hls respective entry. 

"7. That no second patent has ever been issued to any of the homestead 
entrymen, or their heirs, asslgns or successors in interest (with certain spe- 
cillc exceptions). 

"8. The said défendant Chehalis county and its county commissioners hâve 
proceeded to levy and assess taxes against the property described in Exhibit 
lî, hereto attached and made a part hereof, for the years thereln set forth, 
for the purpose of raising revenue for the state, county, school, road, and 
other purposes, ail of which said taxes are still unpaid. 

"9. That a portion of the taxes assessed and levied has been heretofore 
paid to said Chehalis county by certain ones of said patentées, and by others, 
as set forth in Exhibit C, which is hereto attached and made a part hereof. 

"10. That said défendants, and each of them, unless restralned by order of 
this court, will continue to levy and assess taxes against the sald described 
property and will, unless restralned by this court, issue and cause to be 
issued delinquent tax certificates on said premises for sald taxes, and cause 
foreclosure sale of said premises therefor." 

The second patents mentioned in paragraph 7 were issued in March, 
1911. The taxes stated in paragraph 8 as levied were for the years 
1909, 1910, 1911, and 1912. 

The United States contends that the restriction upon aliénation and 
taxation, stated in each patent as 20 years from its issuance, was a mis- 
take, and should hâve read 25 years. Upon the hearing, the défend- 
ants made the f ollowing admission : 

"We concède that, under the acts of Congress applicable, the trust patents 
should hâve contalned a 25-year provision, instead of 20-year provision, 
against taxation and aliénation." 

This suit was begun in 1912. Ail of the patents, save one, were is- 
sued in June, 1888; the later patent having been issued in February, 
1890. Therefore the restriction upon taxation as to ail, save the one 
tract covered by the later patent, terminated in June, 1913. 

[ 1 ] The défendants contend that the suit cannot be maintained by 
the United States, or any one, save the Indian allottees, as the trust 
period has expired. Act Feb. 8, 1887, c. 119, § 5, 24 Stat. 389, 3 Fed. 
Stat. Ann. 494, under which the patents were issued, provides : 

"That upon the approval of the allotments provided for in this act by the 
Secretary of the Interior, he shall cause patents to Issue therefor in the 
name of the allottees, which patents shall be of the légal effect, and déclare 
that the United States does and wUl hold the land thus allotted, for the 
period of twenty-five years, in trust for the sole use and benefit of the Indian 
to whom such allotment shall hâve been made. • • • " 

It is well settled that, during such trust period, the lands are not sub- 
ject to taxation by the state or territory. United States v. Rickert, 188 
U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532 ; Frazee v. Spokane County, 
29 Wash. 278, 69 Pac. 779. The suit having been begun before the ex- 
piration of the trust period, no particular reason appears, in the ab- 
sence of objection of the Indian allottees, for now dismissing it with- 
out préjudice to the right of such allottees to proceed in separate suits. 
A probable resuit would be a multiplicity of suits, to avoid which is 
itself a ground of equity jurisdiction. 
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[2] If this suit may not proceed to decree, it is apparent that the 
United States is denied the right to make good its undertaking to thèse 
Indians — that the title should be held by it for the Indians for 25 years, 
not subject to incumbrance or taxation of any character. It is manifest 
that the only reason to support such a conséquence would be because 
of the delay on the part of the ofïicers of the United States in promptly 
securing injunctive relief when taxation was first attempted. Statutes 
of Hmitation, in the absence of spécial provision, do not apply to the 
United States. Lâches may, but it is deemed that it would not in such 
a case as this, where a promise of protection had been made Indian 
wards and had not been promptly fulfilled. 

[3] It is the further contention of défendants that the only remedy 
afforded by the law for such a mistake as that made in thèse patents is 
provided by Act April 23, 1904, c. 1489, 33 Stat. 297, 10 Fed. Stat. Ann. 
141, which provides: 

"Tliat in ail cases where It shall appear that a double allotment of land 
has heretofore been, or shall hereafter be, wrongfully or erroneously made 
by the Secretary of the Interior to any Indian by an assumed name or 
otherwlse, or where a mistake has been or shall be made in the description 
of the land inserted in any patent, said Secretary Is hereby authorized and 
directed, during the time that the United States may hold the title to the 
land in trust for any such Indian, and for which a conditlonal patent may 
bave been issued, to rectify and correct such mistakes and cancel any patent 
which may hâve been thus erroneously and wrongEully issued whenever in 
his opinion the same ought to be canceled for error in the issue thereof, and 
if possession of the original patent cannot be obtained, such cancellatlon 
shall be effective if made upon the records of the General Land Office; and 
no proclamation shall be necessary to open to settlement the lands to which 
such an erroneous allotment patent has been canceled, provided such lands 
would otherwise be subject to entry; and provided, that such lands shall 
not be open to settlement for sixty days after such cancellatlon ; and further 
provided, that no conditlonal patent that shall hâve heretofore or that may 
hereafter be executed in favor of any Indian allottee, exceptlng in cases here- 
Inbefore authorized, and exceptlng in cases where the conditlonal patent is 
relinquished by the patentée or his heirs to take another allotment, shall be 
subject to cancellatlon without authority of Congress." 

If it be conceded that the list of mistakes enumerated in the act in- 
cludes the mistake made in thèse patents, it does not follow that the 
remedy provided by that act is exclusive. It is a part of the gênerai 
equity jurisdiction of the court to correct such accidents and mistakes, 
and, the United States being a party, this court has jurisdiction over 
such question. 

The above-quoted law was doubtless enacted to give the Secretary of 
the Interior the extraordinary power to correct certain mistakes in pat- 
ents to Indians because of the condition of wardship. It has long been 
the settled law, in the absence of express statutes, that after the issu- 
ance of patents the Secretary could no longer correct any mistakes 
therein; while before such issue he had such jurisdiction, the courts 
alone bave such power after issue. To give the Secretary such power 
as to a spécial class of patents would évidence no intention to take f rom 
the court its gênerai jurisdiction in such matter. 

[4] The further question as to the right of the United States to re- 
cover the taxes which hâve been wrongfully collected présents greater 
difficulty in its solution, but it is believed to be controlled by what has 
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aiready been determined. Notwithstanding the condition of wardship 
of the Indians, it may be conceded that, when an Indian is imposed up- 
on and money wrongfully exacted from him, in gênerai, the United 
States would hâve no right of action. But when such exaction is suc- 
cessfully accomplished because of an asserted claim to property ex- 
pressly held in trust by the United States, as in this case, and the United 
States, charged with the duty of protecting the property against such 
claim, has delayed doing so vvhile the exaction has been accomplished, 
such circumstances furnish the necessary interest in the matter to give 
the United States the right to ask the undoing of the wrong consum- 
mated, because it was, presumably, busy with other concerns and did 
not prevent its accomplishment. If, by reason of such delay, equities 
on the part of the county had arisen, a différent question would be pre- 
sented; but there is nothing in défendants' position to appeal to the 
conscience. 

[5] The familiar doctrine that taxes voluntarily paid cannot be re- 
covered is invoked by the défendant. Putting to one side the question 
whether payment by persons under such disabilities as tribal Indians 
can correctly be designated as voluntary, and the further question 
whether such rule is one to be invoked in equity, yet it is clear that it 
has no application hère. The exacting requirements necessary to take 
a given case out of the rule as to voluntary payment grows, in part, out 
of the policy of protecting the state from embarrassment in the matter 
of collecting its revenues. In such matter it does not enter itself in the 
lists under the same rules by which ordinary litigants must abide. It 
is hedged about by spécial privilèges in such matter. The disadvantage 
of the individual in this particular does not obtain in a case such as the 
présent, where the government itself seeks such recovery. To invoke 
such rule in the latter case would be to grant immunity to the state — to 
facilitate the performance of its functions to the détriment of the Unit- 
ed States in the discharge of its duties. The reason of the rule has 
then ceased to exist, and therefore the rule is inapplicable. 

In United States v. Rickert, 188 U. S. 432, 442, 23 Sup. Ct. 478, 482 
(47 L. Ed. 532), it was said : 

"Counsel for the appellee suggests that the only interest of the United States 
is to be able at the eiid of 25 years from the date of allotment to convey 
the land free from any charge or encumbrance ; that if a house upon Indian 
land were seized and sold for taxes, that would not prevent the United States 
from convey ing the land free from any charge or encumbrance; and that, 
in such case, the Indians could not claim any breach of contract on the part 
of the United States. ïhose suggestions entirely ignore the relation existiug 
between the United States and the Indians. It is not a relation simply of 
contract, each party to which is capable of guardlng his own interests; but 
the Indians are in a state of dependency and pupllage, entitled to the care 
and protection of the government. When they shall be let out of that state 
is for the United States to détermine, vcithout interférence by the courts or 
by any state. The government would not adequately discharge its duty to 
thèse people if it placed its engagements with them upon the basis merely of 
contract, and failed to exercise any power it possessed to protect them in the 
iwssession of such improvements and personal property as were necessarj' to 
the enjoyment of the land held in trust for them. In Ohoctaw Nation v. 
United States, 119 U. S. 1, 28, 7 Sup. Ot 75, 90, 30 L. Ed. 306, 315, this court. 
said: "rhe recognlzed relation between the parties to this controversy, there- 
fore, is that between a superior and an inferior, whereby the latter is placed 
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under the care and control of the former, and wiiich, whlle it authorizes tbe 
adoption on the part of the United States of such policy as their own public 
interests may dictate, recognlzes, on the other hand, such an interprétation of 
their acts and promises as justice and reason demand in ail cases where power 
is exerted by the strong over those to whom they owe care and protection. 
The parties are not on an equal footing, and that Inequality is to be made good 
by the superior justice which looks only to the substance of the right with- 
out regard to technical rules framed under a custom of municipal jurispru- 
dence, formulating the Tights and obligations of private persons, equally sub- 
jeet to the same laws.' See, also, Minnesota v. Hitchcock, 185 U. S. 373, 396, 
22 Sup. et 650, 46 L. Ed. 954, 966. 

The foregoing is particularly applicable in the présent case and the 
same "superior justice" should obtain, rather than the technical rules 
framed to regulate municipal jurisprudence, where private persons 
alone are concerned. It may be that the individual allottees could 
maintain suits to recover such taxes wrongfuUy collected from them. 
Frazee v. Spokane County, 29 Wash. 278, 69 Pac. 739. But that alone 
is not sufficient to deny the United States the right to enforce the return 
of such taxes in a matter touching it so near. 

The défendants hâve not pleaded a defect of parties plaintiff, other 
than as pointed out. The county should not be left subject to the risk 
of a second suit by the individual allottees to recover the same money. 
Protection in this respect may be provided by provision in the decree 
that the money be paid into court, not to be paid out to the allottees, or 
their successors in interest, or withdrawn for their benefit, until a prop- 
er release of ail claims against the county because thereof be executed, 
and that if, after the expiration of a reasonable time, any o£ the money 
remain not accepted under such condition, it should be repaid to the 
county. 

It is presumed that the patents issued in 1911, although the stipula- 
tion does not disclose it, were issued under other provisions of law than 
hâve been discussed, and that their issuance prier to the expiration of 
the trust period was not an inadvertence. In such cases no injunction 
will issue, nor accounting be required for taxes levied or paid after the 
issue of such second patents. 

It is considered that the complainant is only entitled to an accounting 
in those cases where taxes bave been paid by either the Indian allottees, 
their successors in interest, or persons acting for or in privity with such 
allottees, or their successors in interest ; otherwise, the défense of vol- 
untary payment is held to be good. 

Decree may be prepared in accordance with the foregoing, and, if 
the parties cannot agrée to the instances in which the défense of vol- 
untary payment is held to apply, they will be heard further upon the 
settlement of the decree. 
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GEIER et al. v. UNION NAT. LIFE INS. 00. 

(District Court, E. D. Pennsylvania. August 28, 1914.) 

Na 423. 

1. CORPOEATIONS (§ 215*) — STOCKHOLDEES — LiABILITT FOR CORPOEATE DEBTS. 

Exeept where éléments ot estoppel supervene, the gênerai rule is that 
a shareholder is not liable to creditors upon insolvency of the corporation, 
nnless the circumstances are such that he would hâve been liable to the 
corporation Itself. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 826-828, 
845-848, 852, 854; Dec. Dlg. § 215.*] 

2. Corporations (§ 170*) — Who are Shareholders — Entbt of Name on 

BoOKS. 

One is not bound as a stockholder of a corporation merely because hls 
name has been entered on its books as a stockholder, unless in some man- 
ner, either expressly or Impliedly, he consented to such entry. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 624-632; 
Dec. Dig. § 170.*] 

3. Insurance (§ 50*) — Insolvbnct of Insurance Compant — Stockholdebs 

— Conditional Subscription — Enfobcement. 

Défendant Insurance Company, In order to conduct the business for 
which It was organlzed under the laws of Pennsylvania, w^as required to 
obtain a capital of $300,000, and to that end issued and sold stock, some 
of which was bought by claimants, who were each giveu un agreement 
that the money paid should be retalned in a spécial fund and retumed un- 
less the full amount was gubscribed and paid in within 60 days. It was 
not kept 1q such spécial deposit, but was miqgled with other funds of de- 
fendant, for which a receiver was appointed within a few days; only a 
small part of the required sum having been subscribed. Certlficates of 
stock were Issued to claimants and retalned by them. The money they 
paid could for the jQost part be traced and identified. It was not shown 
that défendant had contracted debts on the strength of the subscrlptions, 
or that claimants had acted or represented themselves as .stockholders. 
Held, that the fact that they had not retumed their certlficates before the 
commencement of the suit, the 60 days not having expired, did not create 
an estoppel, but that the agreemente under which they subscrioed were 
valid and enforceable agalnst the receiver. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 8, 58-61 ; Dec. 
Dlg. § 50.*] 

In Equity. Suit by one Grier and others against the Union National 
Life Insurance Company. On exceptions to report of spécial master. 
Exceptions sustained. 

See, aiso, 217 Fed. 293. 

Charles D. McAvoy, of Norristown, Pa., and W. W. Mentzinger, 
Jr., and Henry T. Williams, both of Philadelphia, Pa., for exceptants. 

Garrett A. Brownback, Thomas J. Norris, and Owen J. Roberts, ail 
of Philadelphia, Pa., opposed. 

THOMPSON, District Judge. The exceptions are based upon the 
disallowance by the spécial master of the claims o£ subscribers to the 
capital stock of the Union National Life Insurance Company to recover 
from funds in the hands of the receiver of the company the sums paid 
by them upon subscrlptions to its stock under the following circum- 
stances : 

*For otber casas see same tople & i nuubbb in I>«c. & Am. Cigs. 1907 to date, ft Rep'r ladexeii 
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The Company was organized and doing business under the laws of 
Pennsylvania, and on or about February 26, 1910, in an effort to raise 
$300,000 deemed necessary for purposes of capitalization to enabk the 
Company to continue in business in conf ormity with the requirements 
of the insurance commissioner of the state of Pennsylvania, authorized 
its agents to solicit subscriptions to shares of its capital stock at $125 
per share. Of this amount the par of the stock, to wit, $100, was to 
be placed in a spécial capital stock fund, and there held intact, and 
the remaining $25 per share was to be charged to a "contingent fund," 
and was to go to the company and its agents for commissions and ex- 
penses. Between February 26 and 28, 1910, the exceptants subscribed 
and paid for the par value of stock to the total amount of $6,475. 
Within a day or two thereafter each of the subscribers received from 
the company an agreement in the f orm of a letter as f ollows : 

"This is to certify that the proeeeds on subscriptions given by you for stock 
of the Union National Life Insurance Company, up to the full par value of 
the same, will be placed in the spécial capital stock fund and held there in- 
tact, until the full three hundred tliousand dollars ($300,000), authorized by 
tlie board of directors of this company, shall bave been subscribed and paid 
in for capital stock, after which time it will be transferred to the stock ac- 
count. The capital stock of this company like that of any other company, 
insurance or banking, Is a 'guaranty fund' and will always remain intact 
The surplus funds of the company are the only funds for development or or- 
ganization work, It is hereby speciflcally understood and agreed that should 
the full amount of the capital stock, as authorized by the board of dlrectora, 
not be subscribed within sixty (60) days from this date, that ail subscriptions 
for said capital stock, taken subséquent to February 26, 1910, will be re- 
turned to the subscribers. 

"Union National Life Insurance Company. 
[Slgnedl W. E. A. Wheeler, Président 

"[Corporate Seal.] [Signed] Edgar C. Van Dyke, Treasurer. 

"Attest: W. C. Van Dyke, Ass't Secretary." 

The letter set forth substantially the terms of an agreement made 
contemporaneously by the company's agents when the subscriptions 
were made. 

Between the time of the subscriptions and March 1, 1910, inclusive, 
ail the subscribers received certificates for the number ofi shares cov- 
ered by their several subscriptions, and the certificates of stock so re- 
ceived were retained by them. The money paid upon the subscriptions 
was not deposited in a spécial capital stock fund in accordance with the 
agreement, but was mingled with other funds of the company. On 
March 12, 1910, the bill in this case was filed by the holders of certain 
profit-sharing certificates issued by the company, alleging inter alia 
gross f raud and misrepresentation, and praying that a receiver be ap- 
pointed to take charge of the assets of the corporation until further 
order of the court. On March 31, 1910, a receiver was appointed, 
"with instructions to take possession of the défendant company's prop- 
erty of every description and hold it until further notice." The total 
amount of the $300,000 authorized stock issue was not sold or sub- 
scribed within (30 days of the dates of the exceptants' subscriptions, and 
it does not appear that any part of it, except to the extent of $7,225, 
was ever obtained. The spécial master fînds, as a conclusion of law, 
that the money paid upon subscriptions, made in reliance upon the so- 
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called contingent agreements, constituted, as between the insurance 
Company and the subscribers, a trust f und which could be f ollowed and 
claimed as long as it could be traced and identified. He finds as a fact 
that the f und has been sufficiently traced and identified, except that, in 
the case of George B. Moore, but $350 of $500 paid by him could be 
traced and identified. To this finding of fact there is no exception by 
any party in interest. The spécial master further finds that inasmuch 
as the several subscribers subscribed for the stock of the corporation 
and received certificates of stock which they retained in their posses- 
sion without objection to the company, and as they appeared as stock- 
holders of record, and the company continued to do business and in- 
curred liabilities up to the time of, the appointment of the receiver, they 
are to be deemed stockholders, whose rights must be postponed to the 
rights of the creditors of the company. The position of the claimants 
and of the receiver representing the creditors, as stated in the spécial 
master's report, is as f ollows : 

"On the one hand, it has been contended that the funds derived from the 
contingent subscriptions constituted a trust fund; that this trust fund has 
been foUowed and identified ; that this fund belongs to the claimants ; that 
the corporation had merely the légal title, but not the équitable or bénéficiai 
ownership, and, the conditions governing the subscriptions never having been 
fulfllled, this fund, even after the appointment of the receiver, may be re- 
claimed as against creditors of the corporation; that one does not become a 
stockholder merely by receivlng and falling to return a stock certificate ; that 
one cannot be made a stockholder without his consent or the intention appear- 
ing ; that the agreement plainly indicates the intention of the parties that the 
proceeds of the subscriptions should not become corporate funds until after 
the expiration of 60 days, and obtaining subscriptions to the full amount of 
$300,000; that the subscribers could not be deemed stockholders until the 
money became the money of the corporation ; that, as the conditions précèdent 
were never fulfiUed, the subscribers never acqulred either the rights or lia- 
bilities of stockholders ; that their subscriptions were in aid, not in fraud, of 
creditors; that it does not appear that any obligations were incurred on the 
strength of such subscriptions; that the obligations in fact tacurred subsé- 
quent to such subscriptions were inconsiderable in amount ; and that such sub- 
scribers might reasonably présume, inasmuch as they constituted an entire 
class and not Individual, isolated cases, that the conditions of their subscrip- 
tions would be part of the record of the issue of the stock. On the other hand, 
it has been urged that while in the absence of insolvency, or proceedlngs prac- 
tically amounting to a winding up of a corporation, the spécial agreement was 
enforceable against the corporation, the situation is changed by the interven- 
ing receivership ; that the subscribers were stockholders of record without 
condition ; that there was nothing on the books to difCerentiate them from or- 
dlnary stockholders; that they subscribed to stock and received stock; that 
they had ail the rights of stockholders, and must be deemed to hâve ail the 
liabilities : that, by accepting certificates of stock, they acquiesced in the posi- 
tion of the company in maklng them stockholders ; that their opportunity to 
rescind ended with the appointment of the receiver." 

Under the conditional subscription to the stock of the company, as 
evidenced by the agreement between the company and the subscribers, 
it is clear that, as between the subscribers and the corporation, the 
amounts paid by them could not be withheld from them by the com- 
pany, unless the condition, upon which the subscription was based, had 
been fulfilled. The relation of subscribers to the stock of a corpora- 
tion is one of contract, and their rights and liabilities are déterminer 
by their contract with the corporation. When they subscribed and paid 

217 F.— 19 
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for the stock, the agreement was that the amounts of theîr subscrip- 
tions should be held in a spécial deposit and returned, unless the full 
amount of $300,000 was subscribed and paid. Under the contract, the 
purpose of the subscribers was that they should hold stock in the Com- 
pany after the $300,000 had been subscribed and paid in as capital 
which would enable the corporation to continue to carry on its business 
under the ruling of the insurance commissioner of Pennsylvania. They 
surely never intended, and it is impossible to conceive, that they would 
intend to pay for stock in a corporation which eould not carry on the 
business for which it was incorporated. As between the corporation 
and the subscribers, the spécial master finds that the money could not 
havebeen withheld, and that, inasmuch as it can be traced and identi- 
fied, it cannot be withheld by the receiver, unless the rights of creditors 
hâve in some way intervened, and the subscribers, having becorrie own- 
ers of the stock, are in some manner estopped from claiming repayment 
of the amounts paid for it. 

[1] Except where éléments of estoppel supervene, the gênerai rule 
is that the shareholder is not liable to creditors upon insolvency of the 
corporation, unless the circumstances are such that he would hâve been 
liable to the corporation itself. Burgess v. Seligman, 107 U. S. 20, 2 
Sup. Ct. 10, 27 L. Ed. 359; Hahn's Appeal (Pa.) 7 Atl. 482. 

In order to sustain the conclusion of the spécial master, therefore, 
it is necessary that facts appear which estop the subscribers to deny 
that they had in fact become stockholders, and that the money which 
they had paid for the stock was the money of the corporation. The 
ground of estoppel found by the spécial master consists alone m the 
retaining by the subscribers of the stock certificates, and making no 
claim for retum of the money and no offer to return the certificates 
during the period between the tinie of their receipt by the several sub- 
scribers and the time when the bill was filed or the time when the re- 
ceiver was appointed. That there was actual misrepresentation on the 
part of the subscribers is not even suggested. There is, moreover, no 
évidence to show that the subscribers had knowledge between the time 
of the receipt of the certificates and the appointment of the receiver 
that the remainder of the $300,000 had not been secured from other 
subscribers. It is difïïcult to see why, being ignorant of the status of 
the transaction, it was their duty to surrender their certificates and de- 
mand a return of their money. There is no évidence to show that any 
liabilities were incurred by the corporation, in the création of which 
the creditors relied upon the fact that the several sums had been re- 
ceived upon subscriptions of the exceptants to the stock. The leamed 
spécial master bases his conclusions upon the fact that, the certificates 
having been issued and delivered to the subscribers, they became stock- 
holders "of record." 

[2] Even if the subscribers' names were entered upon the books of 
the Company as stockholders, they must in some manner, either ex- 
pressly or impliedly, hâve consented to the entry in order to be bound 
by it. Sigua Iron Co. v. Greene, 104 Fed. 854, 44 C. C. A. 221. 

[3] There is nothing to show their consent to become stockholders 
in a corporation which, under the rulings of the insurance department 
of Pennsylvania, could not go on with its business without a capital of 
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$300,000, when only $7,225 of that amount had been subscribed, ex- 
cept that, having received the certificates, they did not immediately re- 
turn them. While, as stated by the spécial master, the subscribers 
might hâve exercised the rights of stockholders, it is not shown that 
they did exercise, or attempt or claim to exercise, any such rights. If 
having received the certificates of stock, although, without demand up- 
on their part, they had retained those certificates throughout a period 
during which the company was actively carrying on business, had exer- 
cised any rights thereunder, had appeared at the meetings of the stock- 
holders, or had received dividends, a diflFerent situation would arise. 
The conditions upon which the certificates were issued are not shown 
to hâve been secret conditions, but must be assumed, as stated in the 
agreement, to hâve been properly authorized by the board of directors, 
and therefore a part of the "record" as to the stock. Sixty days were 
to be allowed the company to fulfill the conditions of the subscription. 
But 12 days had elapsed when the bill was filed, and 30 when the re- 
ceiver was appointed. If, at the end of the 60 days, the subscribers had 
retained the stock without inquiry as to whether the balance of the 
$300,000 had been subscribed, it might constitute conduct indicating an 
intention to retain the stock, or the f ailure to act at the end of the 60 
days might hâve estopped them as against the creditors, who became 
such relying upon the subscriptions. The bill for the appointment of 
the receiver followed so closely upon the receipt o£ the certificates of 
stock, and the appointment of the receiver so closely thereafter, that it 
would be unreasonable to hold, without proof that the subscribers knew 
that the conditions had not been fulfiUed, that they must be deemed to 
hâve voluntarily retained their certificates and become stockholders 
merely because within that short time they had failed to act. There 
is nothing in the record to show that the rights of any creditor rise 
higher than the rights of thèse subscribers. If there were liabilities 
created after the names of the subscribers were placed upon the com- 
pany's books upon the faitli of their appearing there, it is incumbent, 
upon those alleging the estoppel, to establish it by clear and satisf actory 
évidence. Merrill v. Tobin (C. C.) 30 Fed. 738. 

In the case of Newton National Bank v. Newbegin, 74 Fed. 135, 20 
C. C. A. 339, 33 L. R. A. 727, it was held that a subscriber for stock of 
a national bank, who had paid for shares of a proposed increase in its 
capital stock upon fraudulent représentations of the cashier, could re- 
cover the money paid by him under those circumstances, even where 
insolvency of the bank occurred before action was taken by him. In 
that case Thayer, C. J., in delivering the opinion of the court, said : 

"If a considérable period of time bas elapsed since the subscription was 
made, if the subscriber has actively participated in the management of the 
affairs of the corporation, if there has been any want of diligence on the part 
of the stockholder, either in discoverlng the alleged fraud or in taking steps to 
rescind when the fraud was dlscovered, and, above ail, if any considérable 
amount of corporate Indebtedness has been created since the subscription was 
made, which is outstanding and unpaid, in ail of those cases the right to re- 
scind should be denied, where the attempt is not made until the corporation 
becomes insolvent But if none of thèse conditions exist, and the proof of the 
alleged fraud is clear, we thtnk that a stockholder should be permltted to 
rescind his subscription as well after as before the company ceases to be a 
goinj: concern." 
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In the présent case, while the right to recover is not based upon f raud 
but upon the ground that the condition upon which the subscription was 
made had not been fulfilled, the principles of estoppel are the same. 
There was no considérable lapse of time after the subscription was paid 
and the stock received before the receivership to indicate that there was 
want of diligence on the part of the subscribers to take steps to deny 
their status as stockholders. There was no participation in the man- 
agement of the affairs of the corporation. There is no évidence of any 
indebtedness having been created, based upon the subscriptions. This 
being so, the éléments of estoppel do not exist in this case. 

As was stated by Mr. Justice Field in Henshaw v. Bissell, 85 U. S. 
(18 Wall.) 255, at page 271 (21 L. Ed. 835) : 

"An estoppel In pais Is sometimes sald to be a moral question. Certain It la 
that to the enforcement of an estoppel of this character, such as will prevent 
a IMirty from assertlng hls légal rights to property, there must generally be 
eome degree of turpitude in his conduct which has misled others to their In- 
jury. Conduct or déclarations founded upon ignorance of one's rights hâve 
no such ingrédient, and seldom work any such resuit. There are cases, it is 
true, where déclarations may be made under such peculiar circumstanees that 
the party will be estopped from denying any knowledge of hls rights; but 
thèse are exceptional, and do not affect the correctness of the gênerai rule 
as stated." 

See, also, Commonwealth v. Moltz, 10 Pa. 527, 51 Am. Dec. 499. 

Without évidence of any créditer having been misled to his in jury 
by the conduct of the exceptants, it would work a manifest injustice to 
hold that the money paid by them should be distributed to creditors be- 
cause they failed to assert their claims while in ignorance of their 
status under the conditional subscriptions and before the period for car- 
rying out the conditions had expired. 

The fourth, fifth, sixth, and seventh exceptions upon the part of 
Foster C. Moore, Benjamin Erickson, Mary F. Dyer, and George B. 
Moore are sustained. As to the first, second, and third exceptions, they 
were not urged at the argument and do not appear to be material to the 
disposition of the case ; neither is any error pointed out in the findings 
of fact covered by thèse exceptions. They are therefore dismissed. 

The fourth, fifth, sixth, and seventh exceptions upon the part of Wil- 
liam S. Schlichter, Elmer E. Althouse, and James C. O'Donnell ares 
sustained, and the first, second, and third exceptions, which are similar 
to the first, second, and third filed on behalf of Moore and others, are 
dismissed for the same reason. 
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GRIEE et al. v. UNION NAT. LIFE INS. 00. 

(District Court, E. D. Pennsylvanla. October 6, 1914) 

No. 423. 

1. Appeal and Ebbob (§ 150*) — Right to Appeal — Intbbest — Receivees. 

A recelver Is a mère stakehoWer, and bas no right to appeal from a 
decree ordering distribution to certain clalmants of funds in the receiv- 
er's hands as to which it is found that a trust arises in favor of the dis- 
tributees. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 934- 
946 ; Dec. Dig. § 150.*] 

2, Trusts (§ 377*) — Distribution or Trust Funds — Receivebs — Appeal bt 

Cbeditob, 

Where a decree determlned that certain funds in the hands of a receiver 
were impressed wlth a trust and ordered distribution, the costs of an ap- 
peal at the instance of an objecting credltor could not be Imposed on the 
fund as a part of the expenses of administration, nor could the recelver 
be required to advance the expense of the proposed appeal at the instance 
of the objecting créditer out of the assets in his hands unafEected by the 
decree, in the absence of the consent of some of the gênerai créditons. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. § 618; Dec Dig. { 
377.*] 

S. Trusts (§ 377*) — Trust Fund — Enforoement — Expenses. 

When many persons hâve a common interest in a trust property or 
fund, and one of them, for the beneflt of ail and at his own cost and ex- 
pense, sues for its préservation or administration, equlty will order that 
plaintlfC be reimbursed his outlay from the property of the trust or by 
proportional contribution from those who accept the beneflts of his ef- 
forts. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. § 018; Dec. Dig. { 
377.*] 

Suit by one Grier and others against the Union National Life In- 
surance Company. On pétition for an order on a receiver to pay costs 
of an appeal. Denied. 

See, also, 217Fed. 287. 

Henry Preston Erdman, of Philadelphia, Fa., for petitioner. 
W. W. Mentzinger, Jr., of Philadelphia, Pa., opposed. 

THOIVÏPSON, District Judge. [1] The petitioner proposes to ap- 
peal from the decree entered this day ordering distribution to certain 
claimants of funds in the hands of the receiver as to which it is found 
that a trust arises in favor of the distributees. This decree fixes the 
equities between the gênerai creditors and the claimants to the fund. 
As to the fund aflfected by the decree, the receiver is a mère stake- 
holder and has no right of appeal. Bosworth v. Terminal R. Associa- 
tion, 80 Fed. 969, 26 C. C. A. 279. 

[2, 3] Hence the costs of the proposed appeal cannot be imposed 
upon the funds in his hands as a part of the expenses of administra- 
tion. The petitioner asks for an order upon the receiver to pay in ad- 
vance the expense of the proposed appeal out of the balance of assets 
in his hands which is unafïected by the decree. In this pétition a large 

*For oUier cases see same tapie & § numbeb in Dec. £ Am. Digs. 1907 to date, & Rep'r laiexM 
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part of the gênerai creditors hâve joined, but others, who would be 
affected by the order sought for, hâve not joined. It is well settled 
that when many persons hâve a common interest in a trust property 
or fund, and oiie of them, for the benefit of ail and at his own cost 
and expense, brings a suit for its préservation or administration, the 
court of equity in which the suit is brought will order that the plain- 
tiff be reimbursed his outlay from the property of the trust or by 
proportional contribution from those who accept the benefits of his 
efforts. Trustées v. Greenoudi, 105 U. S. 527, 26 L. Ed. 1157; Cen- 
tral Railroad v. Pettus, 113 Ù. S. 116, 5 Sup. Ct. 387, 28 L- Ed. 915; 
Hobbs v. McLean, 117 U. S. 567, 6 Sup. Ct. 870, 29 L. Ed. 940. 

No such situation exists hère, and counsel bas not attempted to 
point out any authority for an order which would reduce the fund in 
which ail of the gênerai creditors hâve an interest for the purpose 
of protecting the petitioner from loss, if the appeal should be unsuc- 
cessful, without the consent of the creditors who bave not joined in 
the pétition, and who will not be benefited if the petitioner fails in his 
appeal. No précèdent for such an order bas been called to the atten- 
tion of the court. 

The prayer of the pétition is denied, and the pétition dismissed. 



SOUTHWESTBRN SURETY INS. CO. v. WELLS et aL 

(District Court, E. D. Tennsylvania. October 13, 1914.) 

No. 1305. 

1. Principal AND Sueett (§ 179*) — Exonération. 

Where a surety's obligation to pay bas become absolute, the princi- 
pal may be required to pay in relief of the surety by an application of 
the doc-trine of exonération In equity. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dlg. Si 
512-519 ; Dec. Dig. § 179.*] 

2. Gabnishment (§ 17*) — Public Moneys — Execution Prooess. 

Public moneys are not subject to levy under attachment in exécution 
process, under the rule of public policy that municipalities, because of 
their governmental character, are not to be drawn into disputes only 
aflfecting other parties. 

[Ed. Note.— For other casas, see Garnishœent, Cent. Dig. §§ 32-34, 44; 
Dec. Dig. § 17.*] 

3. Principal and Surety (§ 179*) — Rights of Sueett Bbfobe Payment — 

Exonération — Injunction. 

Where complainant was surety for a municipal contracter on two bonds, 
one to complète the work, and the other to pay materialmen and em- 
ployés, and complainant's obligation on the latter bond had become abso- 
lute, tiiough not so on the bond to complète the work, the contractor hav- 
ing become insolvent and having borrowed money from other parties, to 
whom it had assigned money payable under the contract by the city, com- 
plainant was entitled to malntain a suit in equity for exonération, and to 
hâve a receiver appointed to apply the moneys due from the city in ac- 
cordanee with the equities of the parties. 

[Ed. Note. — B^or other cases, see Principal and Surety, Cent. Dig. §§ 
512-519 ; Dec. Dig. § 179.*] 

•For other cases see same topic & § kumbek In Dec. & Am. Digs. 1907 to ilate, & Rep'r Indexes 
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4. PEINCrPAL AND SUBETT (§ 179*) EXONERATION OF SURETY MuNICIPAl 

Corporation — Stakeholdee. 

Where a contracter had agreed to do certain work for a city and to be 
paid as the work progressed, the city to retaln a specifled percentage 
pending completlon of the contract, the city, in the absence of any clalm 
of présent Indebtedness, was a mère stakeholder as to the amount that 
would be due to the contractor on completlon of the work, and hence was 
not subject to suit by the contractor's surety in connection with other 
claimants to marshal the fund and hâve the same dlstributed according 
to the equlties of the parties In exonération of its liability. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 
512-519 ; Dec. Dlg. § 179.*] 

5. Courts (§ 347*) — Fédéral Courts — Procédure — Pleadinq — Demurrees 

— Motion. 

Demurrers in equity having been abollshed, complainant's right to an 
Injunction under the case made by its bill on application for preliminary 
injunction can be ralsed only on a motion called up and disposed of in 
the discrétion of the court, or after having been set down for hearing 
on five days' notice, as provided by equity rule 29 (198 Fed. xxvi, 115 C. 
C. A. xxvi). 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 921; Dec. Dig. | 
347.»] 

In Equity. Suit by the Southwestern Surety Insurance Company 
against Mark P. Wells and others. On application for preliminary in- 
junction. Granted. 

Samuel D. Matlack and Albert L. Moise, both of Philadelphia, Pa., 
for plaintiff. 

E. W. Lank, Asst. City Sol., Michael J. Ryan, City Sol., Charles E. 
Bartlett, and V. Gilpin Robinson, ail of Philadelphia, Pa., for défend- 
ants. 

DICKINSON, District Judge. The plaintiff and the city of Phil- 
adelphia, one of the défendants, respectively invoke and stand upon 
thèse two propositions. One is based upon the équitable doctrine of 
exonération. The other is founded in a principle of governmental pol- 
icy. 

[ 1 ] The doctrine is that when the obligation of a surety to pay bas 
become absolute the principal may be required to pay in relief of the 
surety. The basis of this is obvious. If the surety paid, his right, légal 
and équitable, to be reimbursed, is clear. Equity abhors mère formal- 
ities and works of supererogation, as nature abhors a vacuum. To re- 
quire the surety to pay, in order that the principal might be required to 
pay, is a circumlocution and superfluous. The direct road to the same 
objective is to require the principal to pay. This is common sensé, 
right, and equity. The limitations of the doctrine must not, however, 
be overlooked. The obligation of the surety to pay must hâve become 
absolute. To hold that because a surety may become involved he has 
an equity to be relieved would be to conf,er upon him the power to an- 
nul his own contract of suretyship. This équitable doctrine of exon- 
ération is analogous to, or at least is often coupled with, the légal prin- 
ciple which permits the obligée in an indemnity bond to maintain his 
action as soon as a claim is made. He need not await the bringing of 

*For other cases see same topic & i nvmbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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an action against him. He may stand on the def ault în the condition to 
save him from the harassments of "daims and demands." It foUows 
that an indemnifier may in a proper case invoke équitable relief. This 
is the accepted doctrine, as the foUowing cases will suffice to show : 
Beaver v. Beaver, 23 Pa. 169; Ardesco Oil Co. v. Oil Co., 66 Pa. 381 ; 
Miller V. Bomberger, 76 Pa. 81 ; Smith v. Harry, 91 Pa. 124 ; Craig- 
head v. Swartz, 219 Pa. 149, 67 Atl. 1003 ; Goodrich & Hick's Appeal, 
109 Pa. 529, 2 Atl. 209 ; McAbee v. Cribbs, 194 Pa. 94, 44 Atl. 1066. 

The principle of policy referred to is that municipalities, because of 
their governmental character, should not be drawn into disputes afïect- 
ing only other parties. FoUowing this policy govemment buildings, or 
other public property, are held not to be subject to the right of lien giv- 
en, although in gênerai terms, to materialmen and others. Wilson v. 
Huntingdon Co., 7 Watts & S. (Pa.) 197. 

[2] Public moneys are not subject to levy under attachment in ex- 
écution process. Erie v. Knapp, 29 Pa. 173. The principle has been 
extended, in Pennsylvania, at least, to proceedings in equity. It is not 
the principle of equity foUowing the law, but a principle of policy. 
Granité Co. v. Douglass, 3 Pa. Dist. R. 133. 

There is no reason in sight for not extending the full protection to 
afford which the policy has been adopted. There would be little in a 
policy which saved actions at law, but permitted proceedings in equity. 
It is founded upon the regard of the law for the persons of such liti- 
gants. It is a reflex of, the sanctity of the sovereign. The limitations 
of this principle of policy must likewise be observed. The controversy 
must whoUy concern third parties, and must not be in conflict with oth- 
er policies of the law or équitable principles. If a right, légal or équi- 
table, belongs to a litigant, he may enforce it against a municipal cor- 
poration, as well as against any one else. It is only when the munici- 
pality is clear of ail obligations, and no other pohcy of the law inter- 
venes, that it goes scathless. It is upon this limitation of the principle 
that ail the well-considered cases arising in jurisdictions which give 
récognition to the policy may be reconciled. 

It only remains to consider whether the plaintifï and the city of Phil- 
adelphia are respectively within thèse principles. This case was argued 
on what is in effect a demurrer under the former practice. The plain- 
tifï has moved for a preliminary injunction, and at the hearing the city 
of Philadelphia, one of the défendants, asked to hâve the bill dismissed 
as to the city. In this the other défendants hâve joined. It was stip- 
ulated that the motion for a preliminary injunction should be consid- 
ered by the court as if the plaintifï had introduced testimony and évi- 
dence in support of every averment of the bill and the défendants in 
support of their counter affidavits. The suggestion was made that the 
case might be further heard as if the défendants had moved to dismiss 
the bill after five days' notice under the rules ; each side further stip- 
ulating to stand or f ail according to the equities as disclosed by the bill. 
The strength of the appeal made by the plaintifï to the court con- 
sists in this : The défendant Wells entered into a contract with the city 
of Philadelphia, containing the usual provision for payments as the 
work progressed, a certain percentage to be held until completion. He 
further entered into bonds, with surety, one for the completion of the 
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contract, and the other for the payment to materialmen and employés 
for material furnished and work donc under the contract. The plain- 
tiff became his surety. There is a time limit in the contract, with a 
per diem penalty of, $50. The time of completion has expired, and the 
work is still unfinished. There is still in the hands of the city, not only 
the reserved final payment, but also other payments, which hâve been 
withheld thus far because the work donc had not been accepted by the 
city. 

The Wells Construction Company, another of the défendants, is a 
subcontractor on the work. This company is a Delaware corporation, 
unregistered in Pennsylvania. The contract with the city provides that 
it shall not be assignable. The plaintiff received the usual indemnify- 
ing agreement of the contractor, backed with collatéral, and an assign- 
ment of moneys which would become due under the contract. Clark, 
another défendant, advanced moneys to the contractor for work donc 
for the city, and the funds to become due by the city were also assigned 
to him. 

[3] The averments of the plaintiff are that the contractor is in- 
solvent, that the city is proposing when the moneys become due to pay 
over to him moneys remaining unpaid on the contract, and that thèse 
moneys are to be paid by the contractor over to Clark to reimburse him 
for his advances, whereby the bills for labor and material will remain 
unpaid and the plaintiff, as surety for the contractor, will be compelled 
to pay them. It, therefore, prays that ail the parties concerned be en- 
joined from receiving any moneys from the city, to the end that ail 
such moneys may remain in the hands of the city, to be applied to the 
payment for the work done and materials supplied toward the com- 
pletion of the contract, and that a receiver may be appointed to receive 
the moneys in order to assure this application. It is asked that the city 
be included in this restraining order. 

The plaintiff advances the proposition that it would be an inéquitable 
thing to permit the moneys which come out of this contract to be di- 
verted from the payment of debts incurred in the completion of the con- 
tract and to force the payment upon the plaintiff. The défendants, 
other than the city, set up that, Clark having advanced his money 
toward the completion of this contract and therefore in relief of the 
plaintiff, his equities are higher than those of the plaintiff, and it is éq- 
uitable and proper that he should be reimbursed. The city takes the 
position that such an order would be tantamount to an attachment of 
the funds in its hands, and invokes the principle already discussed that 
it is the policy ofi the law not to subject municipalities or bodies exer- 
cising governmental functions to the entanglements of being mixed in 
the contentions of third parties. 

The first inquiry is whether, under the facts of this case, the plain- 
tiff is within the protection of the principle of exonération invoked. 
The inquiry has a twofold aspect. The plaintiff is surety on the bond 
of the contractor for completion. The obligation of the surety upon 
that bond has not become absolute as yet. The plaintiff is therefore 
outside of the limits of the protecting influence of the principle, so far 
as respects its obligations under this bond. The plaintiff, however, is 
also surety on the bond to secure payment to materialmen and work- 
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men money which is now due them. The obligation of tlie surety on 
this bond has become absolute, and this fact brings the plaintiff to this 
extent within the protection of the principle. This disposes of the first 
question, and entitles plaintiff to the relief hereinafter awarded. 

[4] The next inquiry is whether the controversy wholly concerns 
parties other than the city of Philadelphia, or whether the city itself is 
so involved, or there is any occasion to withhold from the city the pro- 
tection of the principle of policy which has been invoked. There is no 
obligation of the city averred. It is not alleged that the city owes any- 
thing as yet. The case as it stands upon the averments of the biU makes 
it a stakeholder pure and simple. No equity as against it is suggested, 
and no principle or policy of tfie law countervailing that which has been 
invoked for its protection has been made to appear. To the city, there- 
fore, belongs the right to be relieved of ail part in the contentions be- 
tween the other parties to this bill. 

To the extent indicated the equities of the plaintiff carry the right to 
a preliminary injunction. A writ for this purpose may go out upon 
bond being given, but it is to exclude the city of, Philadelphia from its 
opération, and require the other défendants to apply so much of the 
moneys received to the payment of the claims presently due and payable 
to materialmen and others for which the plaintiff is liable as surety by 
paying the moneys received under the contract to a receiver to be ap- 
pointed. A decree to this effect, with bond, may be submitted for ap- 
proval. 

The earnestness and ability with which counsel hâve urged proposi- 
tions upon the court with which the above is not in accord justify the 
extending of this opinion, so as. to cover a gênerai discussion of the 
cases to which we hâve been referred as supporting the propositions 
so advanced. The discussion of the cases cited on behalf of the plain- 
tiff other than those already mentioned may be confined to the gênerai 
observation that there is no well-considered case which extends the 
équitable doctrine of exonération beyond the limitation stated. The 
authorities referred to upon the subject of exemption of municipalities 
from attachment process, or its équivalent, so far as apparently incon- 
sistent with the views above expressed, may be classified as of three 
kinds. The one consists of cases which hâve been ruled in jurisdictions 
which do not give récognition to this rule of policy. Another consists 
of cases in which the municipality was in some way, or to some extent, 
itself concerned in the litigation, so that an obligation rested upon it 
which it was the right of the plaintiff in the bill to hâve enforced. If, 
for illustration, a municipality was under an obligation to pay, which 
obligation could be enforced by an action, then equity might enforce 
this obligation for the benefit of the surety. The other class consists 
in a iine of cases in which some other principle or policy of the law is 
involved, which so far as is necessary overrides the policy of, the law 
upon which the principle of exemption is based. An illustration of this 
is afforded by the Iine of cases in which it is proposed to take the mon- 
eys owned by the municipality from without the jurisdiction of the 
court and away from creditors who are citizens of the same state with 
the municipality, and transfer the fund to another jurisdiction for the 
benefit of foreign creditors. Hère a plaintiff by a bill in equity may 
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invoke another policy of the law, which has been adopted for his pro- 
tection under such circumstances. 

The difficulties in the way of giving accord to the propositions ad- 
vanced by the défendants other than the city of Philadelphia are two- 
fold: First, the policy of the law which accords freedom to a munic- 
ipality f rom being drawn into litigation with which it is not concerned 
is extended to the municipality alone and is not to be applied in relief 
of other litigants. The case of McElroy v. Hathaway et al., 44 Mich. 
399, 6 N. W. 867, is not authority for the proposition in its entirety as 
advanced in reliance upon that case. The case is really only authority 
for the well-known principle that a court of equity will not usurp the 
powers and authority of a probate court by itself taking over the assets 
of a decedent's estate and administering them. This was what the court 
was asked, and refused, to do in that case. So far as the observations 
made by the judges who delivered opinions in that case bear upon the 
principle now under discussion, they recognize at least the possibility 
that "a court of equity proceeding in accordance with its own maxims 
and keeping within the limits given to it in this state" may grant relief 
to a surety by the application of the principle of exonération. They 
also give récognition to the limitation of the principle, to which we hâve 
already adverted, that it did not place the power in the hands of a sure- 
ty to relieve himself of his contract of suretyship merely because he 
had become apprehensive that he might suffer a loss by reason of it. 
There is an expression in the part of the opinion quoted which may 
mean that a court of equity under the laws of the state of Michigan, 
as in Pennsylvania, is not a court of gênerai chancery jurisdiction, but 
is a court possessing only the limited powers which hâve been conf erred 
upon it by the statute. 

[5] It remains only to bringthe future disposition of this case within 
the technical rules of pleading. Strictly speaking, ail we hâve before us 
is the motion for a preliminary injunction, which we hâve already dis- 
posed of . As demurrers in equity hâve been abolished, the real ques- 
tion intended to be raised by the défendants càn be raised only under 
rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi). This must be either on mo- 
tion called up and disposed of in the discrétion of the court, or on mo- 
tion set down for hearing upon five days' notice. If counsel represent- 
ing ail the parties are in accord upon the suggestion that the case be 
finally disposed of as if upon demurrer, they may by stipulation, or by 
conforming strictly with the requirements of rule 29, put the case in 
formai shape to be finally ruled. 

For the présent, we confine ourselves to the awarding of a writ of 
preliminary injunction to the extent already indicated, and leave the 
equities of the parties to be determined after final hearing. 
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THE BDITH. 

(District Court, W. D. Washington, N. D. August, 1914.) 

No. 2723. 

1. Shipping (§ 69*) — Wages of Masieb — State Statute Giving Lien — "Fou 

Aix Seevices Kendered on Boaed." 

Under Eem. & Bal. Code Wash. § 1182, which mabes vessels liable "for 
services rendered on board," a master, as well as menibers of the crew, 
has a lien for wages. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 201, 293-307, 
312, 313, 315, 317, 318 ; Dec. Dig. § 69.*] 

2. Maritime Liens (§ 37*) — Supplies and Repaibs — Limitation of Time — 

PuGET Sound Tugs. 

The rule adopted for future cases In the Western district of Washing- 
ton, fixing a limitation of 90 days beyond which clalms for repairs, sup- 
plies, etc., furnished in their home port to Puget Sound tugs and vessels 
mailing daily or weekly trips, shall lose their priority and the rlght to 
share pro rata with clalms arlsing within that tlme. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. §§ 58-70; 
Dec. Dig. § 37.*] 

In Admiralty. Suit by the Heffernan Dry Dock Company against 
the steamship Edith, in which the Carbon Hill Coal Company, the 
Turner & Pease Company, Barton & Co., E. A. Swift, and William 
Whiteside became interveners. On exceptions to report of commis- 
sioner. Overruled. 

Bronson & Robinson, of Seattle, Wash., for libelant. 

Huffer, Hayden & Hamilton, of Tacoma, Wash., for intervener Car- 
bon Hill Coal Co. 

Frank A. Paul, of Seattle, Wash., for interveners Barton & Co. and 
Turner & Pease. 

Tucker & Hyland, of Seattle, Wash., for interveners Swift and an- 
other. 

NETERER, District Judge. On April 15, 1914, libel was filed by 
Hefïernan Dry Dock Company, a corporation, monition issued," and 
steamship Edith taken into custody by the United States marshal. 
Thereafter varions intervening libels were filed for furnishing supplies, 
repairs, and other necessaries, also by the master and members of the 
crew for wages. The vessel was duly sold and the money paid into 
the registry of the court. The cause was referred to the United States 
commissioner, who took the testimony, reported his findings of fact 
and conclusions of law, and the matter is now before the court on the 
exceptions to the report of the commissioner. 

[1 ] The claims of the master and crew were reported as first claims, 
and, on stipulation of the parties, the sum due the members of the 
crew was paid. Exception was filed to the allowance of the master's 
wages on the ground that, under the admiralty rule, he had no lien. 
While the master is presumed to look solely to the crédit of the owner, 
and, in the absence of a statute, it is well settled in this country that 
he has no lien (The Rupert City [D. C] 213 Fed. 263), the statute 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of Washington (section 1182, Rem. & Bal. Code) makes ail vessels 
liable ''for services rendered on board," without any exception. Hence 
the master, as well as the mariners, has a lien for unpaid wages earned 
on board. The Laurel (D. C.) 113 Fed. 373. 

Intervening libelants, Carbon Hill Coal Company, Barton & Co., and 
Turner & Pease hâve filed exceptions. The exceptions of Turner & 
Pease are simply based upon the fact that the commissioner failed to 
report that the certificate of trade-name was filed, and that no proof 
was reported of the payment of the corporate license fee, as provided 
by the laws of Washington, but since the claims were allowed, and 
no exception filed, the omission is immaterial. Exception No. 2 of 
the Barton Company is in the same condition. Exception No. 1 of 
the Barton Company was allowed by consent of parties. 

[2] The Carbon Hill Coal Company excepts to tbe allowance of 
libelant and intervening libelants' claims of equal class with it, on 
the ground that such parties "hâve been gttilty of such lâches and ex- 
tension of crédit that they are not entitled to share pro rata with the 
intervener Carbon Hill Coal Company, whose supplies were furnished 
between the 12th day of December, 1913, and the 14th day of Febru- 
ary, 1914, and that such lâches hâve prejudiced said Carbon Hill Coal 
Company," etc. It is shown that the vessel opérâtes in the Seattle 
Harbor and Puget Sound, and that the material and labor of the vari- 
ons claimants were furnished at various periods of time, ranging from. 
30 days to 8 months prior to the institution of this action. It is urged 
that the court fix an arbitrary period in which claims for supplies, 
materials, repairs, etc., shall lose their priority, and that the claims 
be classified into 40-day periods and given priority in the inverse or- 
der. The admiralty rule gives supplies furnished for a late voyage 
rank over those of a prior voyage, but where fréquent short voyages 
are made, and perhaps daily trips, occasioning open, overlapping ac- 
counts, a différent proposition is presented than vessels navigating 
the high seas, and in such cases the rule cannot be applied, as the 
business could not be carried on with daily libels, which would be 
necessary, since the last supplies furnished would hâve priority. No 
arbitrary rule has been followed in this court, but it has been the 
custom to prorate admiralty claims of the same class, irrespective of 
priorities of time. This practice, no doubt, was adopted because liens 
for materials, supplies, etc., furnished a vessel in the home port prior 
to the act of June 23, 1910 (36 Stat. 604, c. 373 [U. S. Comp. St. 
1901, §§ 7783-7787]), depended upon the statute of Washington (Rem. 
& Bal. Code, § 1182). This section extends the limitation for con- 
tinuance of the lien for a period of three years from the time the cause 
of action accrued. This section, while it establishes a priority of 
time, quality, or degree, for services rendered on board, for materials 
furnished and work done, etc., wharfage and anchorage, for perform- 
ance or nonperformance of contract, and for damages to person and 
property, in the order given, did not fix a time of priority as between 
the claimants. This statute has been, so far as the suppHes and ma- 
terials in issue are concemed, superseded by the act of June, 1910. 

Various periods hâve been fixed by the courts in the various dis- 
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tricts. In New York Harbor, claims less than 40 days old are pre- 
ferred. The Gratitude (D. C.) 42 Fed. 299 ; The Samuel Morris (D. 
C.) 63 Fed. 736; The Glenlsland (D. C.) 194 Fed. 744. In South 
Carolina the funds will be distributed pro rata where the claims were 
created within a year The Thomas Morgan (D. C.) 123 Fed. 781. On 
the Great Lakes the claims of equal rank arising during the same sea- 
son are paid pro rata without respect to the particular voyage. The 
Nebraska, 69 Fed. 1009, 17 C. C. A. 94. The same rule has been 
applied to the opération of canal boats. The J. W. Tucker (D. C.) 20 
Fed. 129. 

The period of limitation fixed by the state statute is no guide in 
the fîxing of any period of limitation under the admiralty rule on 
claims coming under the act of Congress, and it being impossible, con- 
sistent with the opération of vessels in the local harbor cases, to ap- 
ply the gênerai maritime rule, except as to the spirit and purpose, it 
would seem as though some rule should be adopted. The spirit and 
purpose of the gênerai maritime rule is to give the vessel a crédit of 
sufficient time to earn her charges for transportation, whatever they 
may be, collect the same, and pay her bills. It seems to be an anomaly 
that the Alaska and San Francisco vessels and the steamships to the 
Orient, sailing from the port of Seattle, do, under the gênerai ad- 
miralty rule, shift thèse priorities with every voyage (that is, about 
every month, and many of them several times a month), and the ves- 
sel which remains hère, amenable to process at ail times, should con- 
tinue for three years. The long extension of time leads to evils and 
abuses which can well be avoided. An admiralty lien being a secret 
lien, no one except the parties directly interested having any knowl- 
edge, the abuses which may be occasioned become, upon the sugges- 
tion, apparent. In a place where the custom is that ail settlements 
shall be made at least every 30 days, it seems that a period fixed be- 
yond which the claims will lose their priority is a matter which fair 
dealing requires, and that a time sufficiently long to permit the own- 
ers of vessels to make ail reasonable arrangements and adjustments 
with relation to the earnings in their business, but which would also 
afford a reasonable safety to persons extending crédit to the vessels, 
would be welcomed by ail. I think that, as between claimants, to re- 
tain priority 90 days should be the limit of time in thèse cases, where 
vessels are operating from the local harbors in the district, and from 
which they make daily or weekly trips, unless there is a spécial reason 
why the application of the arbitrary rule should not be made, which 
should be made to appear in the particular case. 

I hâve conferred with Judge Cushman of the Southern Division, 
and am authorized to say that he agrées with this limitation of 90 
days. 

In view of the rule heretofore followed in this court, the rule will 
not be applied in this case. The exceptions are therefore overruled, 
and an order may be presented confirming the report of the référée. 
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HIDDBN V. WASHINGTON-OREGON CORPORATION et aL 

(District Court, W. D. Washington, S. D. October 21, 1914.) 

No. 16-E. 

1. Time (§ 10*) — Compxjtation — Removal of Cause — Pétition. 

Rem. & Bal. Code, § 221, provides that a défendant shall answer wlthln 
20 days after service of summons, exclusive of the day of service. Sec- 
tion 252 déclares that the time for doing an act shall be computed by ex- 
cluding the first day and including the last, but if the last day falls on 
Sunday it shall be excluded. Section 150 also déclares that if the last 
day is a holiday or Sunday It shall be excluded. Held that, where the 
twentieth day after service of summons fell on Sunday and the succeed- 
ing day was a holiday under the state statute, a pétition for removal, 
which niust be filed at or before the time when, by state law, défend- 
ant is required to plead or answer to the complaint in the state court, was 
properly flled on the succeediag day. 

[Ea. Note.— For other cases, see Time, Cent. Dig. §§ 34-52; Dec. Dig. 
§ 10.*] 

2. CoRPOEATioNS (§ 479*)— Debd of Trust — Removal of Trustée — Parties. 

In a suit to remove a mortgage trustée, the corporate mortgagor is a 
necessary party. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874 ; Dec. Dig. § 479.*] 

3. Removal or Causes (§ 27*) — Oitizenship. 

Where plaintlfl, a citizen of Washington, brought suit agalnst défend- 
ants, a Washington corporation, a trust company which was a Pennsyl- 
vania corporation, and a citizen of Pennsylvania, to remove the Pennsyl- 
vania corporation f rom the office of trustée under a deed of trust executed 
by the Washington corporation, the latter being a necessary party and 
properly aligned as a défendant with the trustée, there was no contro- 
versy whoUy between citizens of différent states, so as to justify a re- 
moval of the cause to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 64- 
68 ; Dec. Dig. S 27.*] 

In Equity. Suit by L. M. Hidden against the Washington-Oregon 
Corporation and others. On motion to remand. Granted. 

Glenn E. Husted, of Portland, Or., for plaintift. 
Sullivan & Christian, of Tacoma, Wash., for défendant Trust Com- 
pany. 

CUSHMAN, District Judge. This suit is one brought in the state 
court by a citizen of Washington, holding as collatéral security certain 
mortgage bonds of the défendant Washington-Oregon Corporation, a 
corporation of the state of Washington. By the complaint the removal 
is sought of the trustée to whom the mortgage securing the bonds was 
executed. This trustée, the Philadelphia Trust, Safe Deposit & Insur- 
ance Company, a Pennsylvania corporation, and Randolph W. Childs, 
a citizen of Pennsylvania, are made défendants. The cause was re- 
moved to this court, and plaintiff now moves its remand to the state 
court. 

[ 1 ] The statute requires the pétition for removal to be filed in the 
state court at or before the time when, by the state law, the défendant 

•For «ther cases see same topic & i nvmbgb in Dec. & Am. Diga. 1907 to date. & Rep'r Indexes 
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is required to plead or answer to the complaint in the state court. The 
summons in this case was served August 17, 1914. Under the statutes 
of Washington (Rem. & Bal. Code, §§ 221, 222, 223), défendant is re- 
quired to answer "within twenty days after the service of the sum- 
mons, exclusive of the day of service." The pétition for removal was 
filed September 8th. September 6th (the twentieth day) was Sunday. 
September 7th was Labor Day, a holiday under the state statute. Sec- 
tion 252, Remington & Ballinger's Code, provides : 

"The time within which an act is to be done shall be computed by exclud- 
ing the first day and including the last. If the last day falls on a Sunday 
it shall be excluded." Laws of 1S93, p. 415, § 26. 

It is contended, as this statute only extends the time when the last 
day for the performance of an act falls upon Sunday, and as no men- 
tion is made of holidays, that the pétition was filed too late. Section 
150, Remington & Ballinger's Code (section 4790, Bal. Code; title 81, 
§ 1875, Pierce's Code 1912), provides: 

"The time within which an act is to be done, as herein provided, shall be 
computed by excluding the first day, and including the last, unless the last 
is a holiday or Sunday, and then It is also excluded." Approved Jan. 27, 
1888. Laws 1888, p. 32. 

In Kubillus v. Ewert, 40 Wash. 38, 82 Pac. 147, a décision rendered. 
in 1905, it was held that, where the last day for moving for a new trial 
fell upon the 4th of July and the 5th of July was Sunday, the time was 
extended to and included Monday, the 6th of July. It is theref ore held 
that the pétition for removal was filed in time. 

[2] On account of the conclusion reached, it will not be necessary 
to détermine, in a cause such as the présent, where the removal of a 
mortgage trustée is in controversy, whether it is of such nature as to 
make capable the measure of the value of the matter in dispute giving 
the court jurisdiction, if it is shown to be sufficient. 

The Washington-Oregon Corporation, mortgagor, is clearly an in- 
dispensable party to the controversy. If the principal is not interested 
in the sélection and removal of its agent, it is difficult to conceive of 
any party who would be. 

The accused trustée may feel more keenly the allégations of mis- 
conduct, and défend against them with greater zeal; but its interest 
cannot be said to be greater than that of the mortgagor, for which it; 
holds, in part, trust powers under the mortgage. Minnesota v. North- 
ern Securities Co., 184 U. S. 199, 22 Sup. Ct. 308, 46 L. Ed. 499; Cal- 
ifornia v. Southern Pac. Co., 157 U. S. 229, 15 Sup. Ct. 591, 39 L. Ed. 
683; Venner v. Great Northern Ry. Co., 209 U. S. 24, 28 Sup. Ct. 
328, 52 L. Ed. 666; United States v. Northern Pacific R. Co., 134 Fed. 
715, 67 C. C. A. 269; Inhabitants of Anson et al., Petitioners, 85 Me. 
79, 26 Atl. 996; Elias v. Schweyer, 13 App. Div. 336, 43 N. Y. Supp. 
55 ; Maxwell v. Finnie, 6 Cold. (Tenn.) 434 ; 39 Cyc. 268. 

In Meyer v. Delaware Railroad Construction Co., 100 U. S. 457, 25 
L. Ed. 593, a trustée under a mortgage made by a railroad company 
sought to remove a cause in which the mortgagor was a party, and,. 
if a necessary party, the cause was not removable. The right of re- 
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moval was upheld ; but that the ruling is not controlling of the prés- 
ent case is shown by the following extract : 

"In the présent case, it appears that the suit was originally brought by a 
citizen of lowa agalnst another citizen of lowa and citlzens of Pennsylvania 
and Ohio. There were then, according to the pleadings, two matters about 
whlch there might be dispute — one between the construction company and 
the raiiroad company, both citizens of lowa, as to the amount due the con- 
struction company and the actual existence of a mechanic's lien; and the 
other between the construction company and the trustées of the mortgage, 
citlzens of différent states, as to the priority of the mortgage over the me- 
chanic's lien. But before the trustées of the mortgage were actually brought 
into court by service of process, the dispute between the construction com- 
pany and the raiiroad company had been flnally dlsposed of. The amount 
due the construction company had been ascertained so far as that company and 
the raiiroad company were concerned, the mechanic's lien establlshed, and the 
property sold under the lien to pay the debt. There was after that nothlng 
left of the suit, except that part whlch related solely and exclusively to the 
priority of the mortgage lien, and as to this the controversy was between the 
construction company on the one side, and the mortgage trustées on the other. 
If the raiiroad company stlll contlnued a party to the suit, it was a nominal 
party only, and its interests were in no way whatever connected with those 
of the trustées. It did not, therefore, occupy a position In the controversy on 
the same side with them." 100 TJ. S. at page 469 (25 L. Ed. 593). 

The question there having become solely one as to priority between 
two claims, both of which were against the raiiroad company, such 
company was not a necessary party. So far as that controversy was 
concerned, the trustée was the représentative alone of the bondholders, 
the priority of whose claim it sought to establish. If the trustée is re- 
moved, it is removed, not only as représentative of the bondholders, 
but of the mortgagor as well. Its interest is therefore clearly ap- 
parent. 

[3] As the Washington-Oregon Corporation is properly aligned as 
a défendant with the trustée sought to be removed, the cause does not 
présent a controversy wholly between citizens of différent states, and 
will therefore be remanded to the state court. 



ODELL V. H. BATTERMAN CO. 
(District Court, B. D. New York. October 10, 1914.) 

1, RECEIVEBB (§ 174*) — GORPOBATIONS — AdMINISTBATION of PEOPKBTY — ^RlGET 

TO SXJE — Consent. 

Where a business corporation occupying rented premises was In the 
hands of receivers appointed by a fédéral court, and the lan'dlord desired 
to terminate the lease because of an alleged breach of a condition to per- 
form an order of the flre department of the city of New York to make 
certain changes In the premises, as it was required to do by the laws, the 
landlord's application to sue tn the state court in ejectment whUe the 
receivers were In possession would be denied, except that it might be per- 
mltted to sue the corporation alone, wlth a stipulation that the receivers 
might intervene and stay the action during the period of their possession. 

[Ed. Note.— For other cases, see Receivers, Cent. Dlg. §§ 333-343 ; Dec. 
Dig. § 174.*] 

•For other cases see same topic t { nvmbeb in Dec. ft Am. DIcs- 1907 to date, A Rep'r Indexe* 
217 F.— 20 
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2. Courts (§ 500*) — Jubisdiction — Fédéral Courts — Receivers. 

Where property of a tenant corporation was in the hands of recelvers 
appointed by the fédéral court, such court had jurisdiction to hear and 
détermine a question as to the laudlord's rlght of entry for alleged breach 
of a condition in the lease. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1407, 1408 ; Dec. 
Dig. § 500.*] 

In Equity. Suit by William P. Odell against the H. Batterman 
Company. On application by the Barwin Realty Company for leave 
to institute an action of ejectment. Denied conditionally. 

Henry A. Ingraham, of Brooklyn, N. Y. (William D. Guthrie, of 
New York City, of counsel), for petitioner. 

Corbitt & Stern, of New York City (Ernest J. EUenwood, of New 
York City, of counsel), for receivers. 

White & Case, of New York City (P. H. Noyés, of New York City, 
of counsel), for noteholders' committee of H. B. Claflin Co. 

CHATFIELD, District Judge. Receivers in equity of the H. Bat- 
terman Company were appointed by this court upon the 25th day of 
June, 1914. They are occupying premises leased by the H. Batterman 
Company in 1909 for a 30-year term from the Barwin Realty Com- 
pany. 

Performance of the conditions of this lease was guaranteed by one 
of the individuals connectée with the Batterman corporation, but un- 
der existing circumstances this guaranty gives assurance for the future 
of no more security than will be présent in the value and business of 
the Batterman Company itself. 

On March 14, 1914, two orders of the fire department of New York 
were issued, directing the making of certain changes in the Batter- 
man store. This order was addressed to the estate of Henry h. Bat- 
terman, owner, etc., and served upon the executor, who happened to 
be président of the Barwin Realty Company. This notice was sent 
by him to the tenant, who was bound by the terms of the lease to 
carry out any "orders" of the city departments "applicable to the 
premises," with privilège of re-entry by the owner in case of breach 
thereof. 

Rent was paid up to and including June 10, 1914, and accepted by 
the landlord, which had no actual knowledge, and did not inquire, as 
to whether the directed changes had been made. The rent for July 
and the succeeding months has been tendered and refused by the land- 
lord, who on July 13th sent a notice to the Batterman Company and 
the receivers of its élection to term.inate the lease because of the neg- 
lect of the aforesaid order, and demanded surrender of the premises. 
The landlord now makes its motion for leave of this court to bring 
an action for ejectment against the Batterman Company and the re- 
ceivers in the courts of New York state. 

Since the pendency of the motion, the order of March 14th has been 
rescinded, and another order made directing the same changes, but 
addressed to the receivers and to the Barwin Realty Company. Under 

•For other cases see same topic & § number in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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the terms of the lease, thèse changes will now hâve to be made by 
the receivers, if the validity of the order is accepted by the tenant and 
the owner, or upheld by the courts, although the receivers will proba- 
bly occupy the premises but a short time, even if liquidation occurs. 

[ 1 ] It is urged that this vi^ill not resuit, and that the property will be, 
under some form of reorganization, turned back to the Batterman 
Company, or a successor thereto. So long as the receivers remain in 
possession, the rent reserved in the lease will be available for the land- 
lord (as it is admittedly a fair value for use and occupation), and 
even if the landlord be allowed to exercise the right to bring suit, the 
receivers must continue to occupy the premises while conducting busi- 
ness under présent circumstances. But it is apparent that the désire 
of the landlord to détermine his security as to the future term of the 
lease and his right to insist upon a new contract, or a new guarantor 
for the contract of leasing, is a substantial matter, which the court is 
loth to consider upon a motion having to do only with the receivers' 
présent status. Whether the lease was broken by failure to obey an 
order of the fire department, which the department apparently recog- 
nizes might be successfuUy contested, should not be determined col- 
laterally upon the face of the présent papers, on an application for 
leave to raise the question by suit. 

But this does not dispose of the légal right claimed by the landlord 
on July 13, 1914, to terminate the lease, and the only question before 
this court is whether the landlord should be allowed to nozv institute 
a suit to test the question of its demanded right to eject the tenant 
and the receivers. If the receivership is to be continuée! for any time, 
and particularly if the receivers are compelled under the new order 
of the fire department to make the repairs ordered, then the right of 
the landlord to présent possession of the property must still be litigated 
in thèse equity proceedings, for the receivership and the liability of 
the receivers to pay for occupation of the property will not be ter- 
minated by a décision as to the rights of the tenant under the lease 
which the receivers are now complying with in the tenant's place and 
stead. After the receivership is ended, or any adjustment is arranged, 
so that the property is to be turned back to the tenant, then the state 
court would be the only forum to litigate the question of the rights 
of the tenant and the landlord. 

The conclusion from the whole matter is that the landlord, if he 
has a right to insist upon a new lease, or new terms of the lease, should 
not be precluded from the immédiate benefit of asserting those rights 
by a mère forcible stay incidental to tbe présence of the receivers. 
But neither should the landlord's claim of rights (merely because the 
court cannot dispose of it upon a statement of the question) be al- 
lowed to interfère with the receivership by litigation which promises 
to extend far beyond the limit of the receivership, and to be entirely 
a matter for the considération of those seeking to take the property 
from tlie hands of the receivers and enter into relations with the 
landlord, freed from the jurisdiction of this court. It is évident that, 
if liquidation occurs and the lease be terminated or given up, thè prés- 
ent question is of no importance. If the receivers seek to sell the 
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lease as an asset, they will hâve to dispose of the question before so 
doing. But neither of thèse considérations affect the présent motion. 

For thèse reasons, the application to begin an action in the state 
court at the présent time will be denied, unless, as indicated upon the 
argument, the landlord wishes a limited permission to begin such an 
action against the tenant alone, to préserve its alleged rights, and with 
the stipulation that the receivers may intervene and temporarily stay 
the action, during the period that they may be in possession. 

[2] On the other hand, the landlord may, upon the présent papers, 
or such other papers as he may be advised, apply to this court (as 
the court having présent jurisdiction over the entire property) for a 
détermination as to the landlord's right of entry (subject to the actual 
occupation by the receivers), and that issue, if raised, may be properly 
disposed of upon the answering affidavits after a full hearing. 



Ex parte <3HAN FOOI. 
(District Court, N. D. Callfornia, First Division. September 22, 1914.) 

No. 15661. 

1. Aliens (§ 28*) — Exclusion of Chinese— Statutes — Constbuction. 

Ohinese Exclusion Act (Act May 6, 1882) c. 126, § 6, 22 Stat. 60, as 
amended by Act July 5, 1884, c. 220, 23 Stat. 116 (U. S. Comp. St. 1913, 
§ 4293) , provldlng for the présentation of certiflcates of identification by 
Cbinese persons other than laborers seeking admission to the United 
States, executed by Chinese auttiorlty and viséed by the Indorsement of 
the United States diplomatie représentative in the country from wliich 
it issues, etc., déclares that such certiflcate so viséed shall be prima facie 
évidence of the facts set forth therein, and shall be the sole évidence per- 
missible "on the part of the person so producing the same to establish a 
right of entry." Section 12 déclares that no Chinese person shall be per- 
œitted to enter the United States v^flthout producing to the proper Ohinese 
inspecter the certiflcate in the act required by persons seeking to land 
from a vessel. Held, that section 6 should not be construed to make the 
certiflcate the sole évidence permissible only on the part of the persons 
producing the same, so as to exempt from such provision a minor claim- 
ing the right to enter the United States because his father was a regu- 
larly domiciled Chinese merchant in the United States; the intention of 
Congress being that no person falling within section 6 may be ailowed to 
enter without the required certiflcate. 

[Ed. Note. — For other cases, see AUens, Cent. Dig. §§ 88-90 ; Dec. Dig. 
S 28.*] 

2. AtiBNS (i 25*) — Chinese Person — Minoe — Production or CEBXiriCATB. 

Where petitioner, at the time he sailed from China for the United 
States, was entitled to enter as the minor son of a regularly domiciled 
Chinese merchant of San Francisco, but such right was lost because of 
the death of his father, which oceurred eight days before petitioner's ar- 
rivai, he was not entitled to enter as a student or merchant without the 
certiflcate required by Chinese Exclusion Act, % 6. 

[Ed. Note. — For other cases, see AUens, Cent. Dig. §S 79-82 ; Dec. Dig. 
§ 25.*] 

Application for a writ of habeas corpus for and on behalf of Chan 
Fooi. On demurrer to pétition. Demurrer sustained, and writ denied. 

•For other cases see same topic Ji § numbek in Dec. & Am. Dig3. 19D7 to date, & Rep'r Indexes 
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Catlin & Catlin, of San Francisco, Cal, for petitioner. 
John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. Chan Fooi, designated herein as peti- 
tioner, according to the averments of the pétition for a writ of habeas 
corpus presented on his behalf, is the minor son of Chan Sing, late 
a regularly domiciled Chinese merchant of San Francisco, who died 
on March 15th of this year. Prior to his father's death, and on March 
2d petitioner, being then less than 19 years of âge and a native rési- 
dent of China, embarked therefrom for San Francisco on the steam- 
ship Korea, intending to avail himself of his right to enter this country 
as the minor son of a résident merchant. The vessel, however, did 
not arrive at San Francisco until March 23d, and petitioner was 
denied the right to land, because of his father's death, which had 
occurred eight days before his arrivai. 

It is not contended that petitioner is a laborer, or that he is not the 
son of the late Chan Sing, or that the latter was not a bona fide rési- 
dent merchant ; but he is excluded for the reason that, his communi- 
cated status as the minor son of a merchant having been destroyed 
by the death of his father, before he can enter this country by any 
right of his own, whether as student, merchant, or otherwise, he must 
produce the certificate provided for in section 6 of the so-called Chi- 
nese Exclusion Act. This section requires, among other things, that 
every Chinese person, other than a laborer, vi^ho may be entitled to 
corne within the United States, shall obtain the permission of and 
be identified by the Chinese government, to be evidenced by a cer- 
tificate issued by such government, which shall be in the English 
language, and shall show such permission, with the name of the per- 
mitted person in his or her proper signature, and which shall state the 
individual, family, and tribal name in full, title or officiai rank, if 
any, the âge, height, and ail physical peculiarities, former and présent 
occupation or profession, when and where and how long pursued, and 
place of résidence of the person to whom the certificate is issued, and 
that such person is entitled to corne within the United States. If the 
person applying shall be a merchant, the certificate shall, in addition, 
state the nature, character, and estimated value of the business car- 
ried on by him prior to and at the time of his application. This cer- 
tificate must be viséed by the indorsement of the United States diplo- 
matie représentative in the country from which it issues, or of the 
consular représentative at the port of departure, and "such certificate, 
viséed as aforesaid, shall be prima facie évidence of the facts set 
forth therein, * * * and shall be the sole évidence permissible 
on the part of the person so producing the same to establish a right 
of entry into the United States." 

[1] It is urged by petitioner that, as he was not compelled under 
the conditions existing at the time of his departure from China to 
procure the certificate required by section 6, because his right to en- 
ter as the minor son of a merchant was not dépendent upon the 
production of such certificate, he should now be permitted to make 
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other proof of his status as a student or a merchant, and should not 
be put to the expense and trouble of returning to China to secure 
the certificate, which, it is further urged, the act makes the sole évi- 
dence permissible only on the part of a person producing the same; 
the implication being that a person not producing the same may be 
permitted to furnish other évidence of his right to enter. To this lat- 
ter contention I cannot agrée. Section 12 of the same act provides: 

"No Chinese person shall be permitted to enter the United States by land 
without producing to the proper offlcer of customs tbe certificate in this act 
requiired of Chinese persons seeking to land from a vessel." 

This provision indicates quite clearly the intention of Congress that 
no person falling within the provisions of section 6 may be allowed 
to enter the United States in the absence of the certificate therein 
required. 

[2] Equally untenable is the other contention that petitioner is re- 
lieved, from producing the certificate, and entitled to furnish other 
évidence of his status as a student or a merchant, because of the cir- 
cumstances attending his departure from China, and the hardship 
that would be occasioned by compelling him to return thereto. Had 
his f ather lived, he could hâve entered by virtue of his communicated 
status as the son of a résident merchant. With the death of the 
father, this status was destroyed; but this fact does not relieve him 
of the necessity of producing the évidence required by law, if he de- 
sires to establish another and very différent status upon which to 
base a right to land. For students or merchants coming to the Unit- 
ed States for the first time, the act prescribes the only évidence upon 
which entry into the United States may be had. If petitioner desires 
to enter as a student or a merchant coming hère for the first time, 
he must fortify himself with the évidence which the law déclares "the 
sole évidence permissible," That it would work a hardship upon him- 
to require the production of this évidence is beside the question. That 
he left China without this évidence, because of his right to enter as 
the minor son of a merchant, cannot now relieve him of the neces- 
sity of producing it. The law is too clear upon this point to warrant 
a construction setting aside its terms. If, indeed, petitioner be a stu- 
dent, or a merchant, as claimed, he might hâve procured a certificate 
to that effect before his departure from China. Failing to do so, and 
relying solely upon his communicated status, he cannot now com- 
plain of hardship, because such communicated status was destroyed 
by the happening of a contingency, the death of his father, which in 
the nature of things might happen at any time. 

The demurrer to the pétition is therefore sustained, and the writ, 
denied. 
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THE EMMA F. ANGELL (two cases). 

(District Court, E. D. Pennsylvanla. October 21, 1914.) 

Nos. 25, 30. 

1. Sf.ANÎKN (ii 10") — BUBDEN OF PEOOF PROVISIONS. 

Tn ;i suit l).v seaiuen for fallure of the owner to provision the shlp, tn 
accordiinre with tiie stiipping articles and as required by statute, the 
owner bas tlie burden of meeting the accusation by proof that the shii) 
was properly provlsioned. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 34-38 ; Dec. Vis. 
I 10.*] 

2. Sbamen (5§ 10, 19») — Wages — WrîosoFUL Disch.^ege. 

Seamen, held, on the évidence, to hâve been fumished wlth an inado 
quate supply of provisions on a voyage, and to bave been vvrongfully dis- 
charged in a foreign port before the compietion of their term of service, 
and awarded damages and wages for the full voyage. 

[Ed. Note.— For other cases, see Seamen, Cent Dig. §§ 34-38, 83-85; 
Dec. Dig. §§ 10, 10. *1 

In Admiralty. Suits by James Thomas and by Arthur Johnson 
against the schooner Emma F. Angell, which hâve been consolidated. 
Decree for libelants. 

Lionel Teller Schlesinger, of Philadelphia, Pa., for libelants. 
Howard M. Long, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. To décide a controversy such as 
this the trier of facts has need of something little short of omniscience. 
As is to be expected, the real facts cannot be found from the testi- 
mony of two men, or sets of men, who are shut up together in a ship 
and look at everything, not only from différent, but antagonistic, points 
of view. The main controversy is over the fact as to whether this 
vessel was properly provisioned. The contract fortunately is clear. 
The act of Congress is plain. If this act is not to be enf orced, except 
in that class of cases in which owners atid masters admit dereliction 
of such a duty, the act might as well never hâve been passed. To the 
crédit of American owners and masters, few instances for occasion 
to apply this law arise. It goes without saying, however, that any 
man who would send out a ship without an adéquate supply of pro- 
visions for the crew could not be expected to hesitate to deny the 
fact. Furthermore, if sailors who find themselves at sea without grub 
are to be denied the protection of the act, because they failed to be 
amiable under such circumstances, it is of very little practical benefit. 
A controversy between such unscrupulous masters and sailors in such 
a dissatisfied, unruly, and ugly mood must evoke a tangle of contra- 
dictions which no one can unravel, and produce a whirlpool of charges 
and countercharges which will swamp any craft which enters it. 

[1] Some gênerai rule must be found to afïord us a compass by 
which to steer. That rule is that, when a controversy arises over the 
provisioning of a ship in accordance with the shipping articles, the 
owners and masters must carry the burden of meeting the accusation 

•For other cases see same topio & S numbeh In Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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by establishing the fact that the ship was properlv provisioned. This 
burden they can easily carry. They are within the principle that the 
litigant who has control of the proofs must produce them. If inno- 
cent owners or masters are unfortunately charged by unruly and un- 
truthful members of their crews with failure to properly provision 
their vessels, they are in a position to establish the fact of the ground- 
lessness of the charge beyond ail f air controversy, and any reasonable 
owner or master would willingly assume this burden for the gênerai 
good. 

Measured by this rule, the respondents in thèse cases hâve not met 
this burden. The testimony of the libelants and their witnesscs is 
direct and positive, although, of course, it possibly may not be in 
accord with the real facts. The master and mate hâve each testified 
to their belief that the complaints of the crew were groundless, and 
prompted only by unruliness and a spirit of insubordination. Neither 
of them, however, has any knowledge of what the men had to eat 
which could be accepted as evidential. They base the inference that 
the crew were well fed upon the fact that they themselves had enough, 
and upon the further inference that cabin and forecastle were served 
alike, except in the matter of milk. The fact of a supply of proper 
provisions might hâve been shown, and the conséquence of a failure 
to meet the testimony of the crew with a show of facts, not opinions, 
is to hâve a finding of the fact against the ship. 

[2] The same thing may be said of the discharge of the libelants 
in a foreign port. The captain wanted to get rid of them. This he 
makes clear enough. They were arrested on a complaint telephoned 
to a magistrale, or perhaps only to a constable. No one appeared 
against them. We hâve not been referred to a copy of the treaty 
which authorizes arrests of sailors on American ships. It doubtlesa 
sets forth what sort of a complaint will justify an arrest, and how 
it is made. What offenses are within the treaty we do not know, nor 
do we know what the charge against thèse men was. There is room 
to infer that assault and battery is the charge which might, under the 
treaty, hâve been made. We know there was no ground for such a 
charge. There had been an exchange of "sailor talk" between crew 
and mate, and master and crew. Beyond this it did not go. The cap- 
tain paid some money over to a constable, who returned him the re- 
ceipts of the men for $44 each, with the statement that the men had 
paid the costs and were willing to call quits. This the men deny. On 
this quoted say-so of a constable, whose name even is unknown, we 
are asked to find that the men gave up their contract and left the ves- 
sel voluntarily. The men deny this, and we are unable to find the fact 
against them. The receipts are not conclusive, and are open to the 
explanation which has been given under oath and is not contradicted. 

No court is disposed to mcike any finding which would weaken the 
discipline necessary to be enforced on ships, or the control of ofîîcers 
over their crews. We simply find that there is direct and positive 
testimony as to the sahent facts, which not only justifies, but unan- 
swered compels, a finding in favor of the libelants as to the question 
of provisions and discharge, and nothing in the way of évidence to 
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the contrary. If the findings are not in accord with the real facts in 
respect of the two points indicated, it is because the évidence of the 
facts has not been produced. 

An order may be drawn incorporating thèse awards in favor of the 
libelants and against the respondents: 

(1) Full wages for the term of the voyage in accordance with the 
shipping articles, less the moneys received by each of the hbelantSi 
respectively, and a further allowance for ail loss and damage, so that 
the net amounts awarded shall be as follows : 

James Thomas $115.00 

Arthur Johnson $117.20 

(2) The allowance to each libelant of costs against respondents. 



In re RAFLO. 

(District Court, B. D. Pennsylvanla. October 29, 1914.) 

No. 4066. 

L Payment (§ lî*) — Execution of Note. 

Where a bankrupt executed a note to hls landlord for rent In arrears 
and to accrue, there was no presumption of fact or law that the givlng 
of such note constituted payment, so as to deprive the landlord of hls 
right to enforce payment of the rent by distralnt, etc., in the absence of 
proof that such was the intent of the parties. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 70-77; Dec. 
Dlg. § 17.*] 
2. Appeal and Ebroe (§ 1017*) — Review — Findings of Refebee. 

Findings of fact by a référée establlsh the fact on review In the Dis- 
trict Court, and will not be disturbed In the absence of good reason 
therefor. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 3911, 
3961, 399&-4005; Dec. Dig. § 101 7.«] 

In Bankruptcy. In the matter of bankruptcy proceedings of Jacob 
Raflo. On pétition to review a referee's détermination allowing a 
landlord's claim. Affirmed. 

Potter, Dechert & Norris and Sheldon F. Potter, ail of Philadelphia, 
Pa., for landlord. 

Gordon A. Block and Clinton O. Mayer, both of Philadelphia, Pa., 
for bankrupt. 

DICKINSON, District Judge. The facts necessary to an under- 
standing of the question involved in this pétition are few and may be 
soon outlined. 

David Mann leased premises at Twenty-Seventh and York streets, 
in the city of Philadelphia, to Raflo, who is now the bankrupt, for the 
term of five years from July 1, 1904. The lease was in writing and 
contained the usual waiver of exemption. On May 10, 1911, the land- 
lord distrained for the rent in arrears up to May Ist ; levy being made 
upon the personal property of the tenant on the leased premises. On 

*For other cases see same topic & § numbbb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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May 11, 1911, the pétition in bankruptcy was filed. Ail the goods 
upon the premises were sold as a whole. Tlie amount of exemption 
to which the bankrupt was entitled, and to which he laid daim, was 
set aside to him upon his giving the usual bond. The required bond, 
in the sum of $300, with the United States Fidehty & Guaranty Com- 
pany as surety, was filed. On July 5, 1911, the landlord filed a daim 
for $308.63 for rent alleged to be due him. 

On October 22, 1913, the référée entered an order requiring the 
landlord to exhaust'the debtor's exemption before preferring a daim 
against the gênerai fund. On March 23, 1914, the référée, after the 
allowance of a rule çn the bankrupt and his surety on the bond filed, 
answer thereto, and hearing thereon, entered an order directing that the 
sum of $300 be paid by the bankrupt, or by his surety on his default, 
to the landlord, and that the balance of the landlord's daim be paid 
out of the gênerai fund. On March 24, 1914, this pétition for a re- 
view was filed. 

[1] To complète the récital of the facts, and to bring out the only 
question in the case which has been discussed by the référée in his 
report and by counsel, there should be added a statement that the ten- 
ant gave to the landlord a note for $213, covering the rent then in 
arrears and rent which it was then within the expectation of the par- 
ties would subsequently accrue. The note was made for four months, 
and included also interest for the deferred payment. The note was 
not paid. Standing upon this fact, the bankrupt takes the position 
that the debt as an indebtedness for rent had been extinguished, and 
the landlord thereafter was landlord no longer, but a gênerai creditor 
as a mère note holder. In substance and essentially this is the dé- 
fense of payment. In substance and effect it is a plea of payment. 
This is an affirmative plea, which at the trial must be supported 
by proof. The burden of proof would be upon the pleader. No pre- 
sumption of fact or of law that the giving of a clieck or note for an 
existing debt is payment arises out of the mère circumstance of the 
check or note having been given. Whether payment or not is a ques- 
tion of fact. 

[2] This is the view taken by the référée, and in this he is right. 
He has found the fact against the tenant, and this finding establishes 
the fact for us, unless there is good reason to disturb the findings. 
No such reason has been presented to us, nor is any suggested by 
anything appearing in this record. The référée is therefore sustained 
in this finding. 

This disposes of the only question upon which we hâve been asked 
to pass. There is, however, the other question of whether the land- 
lord should be paid out of the exemption or the gênerai fund. This 
question is raised by the pleadings, but has not been referred to by 
the référée in this report, nor discussed by counsel. It has not been 
discussed by the référée because already treated by him in the former 
order. Counsel for the bankrupt makes a passing référence to it in 
his brief. It is not mentioned by counsel for the landlord, probably 
for the reason that the question was not raised at the oral argument. 
We do not feel called upon to dispose of questions not raised. 
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If it is intended to be raised, counsel has leave to set the case down 
for reargument within five days; otherwise, pétition dismissed, and 
report and findings of référée affirmed. 



LEE LA&H CO. v. NORTHWESTERN CONSOL. MTT.LING CO. 

(District Court, B. D. Pennsylvania. October 26, 1914.) 

No. 3034. 

Pleading (§ 367*) — Statement — Definiteness. 

Where the statement set forth the contract in suit, whlch provlded 
that for named services plaintifC should receive a stipulated sum, that il 
any services vyere unsatisfactory addltlonal or extra service should be 
rendered before the stipulated sum should be due, and that plaintiH 
should furnish at Its own expense certain lantem slides, vrhich should be 
exchanged for new ones at defendant's request, the cost to be allowed 
against clalms for extra service, and alleged performance by plaintiff, the 
fumishing of new slides at a named cost, and the rendition of certain ex- 
tra services vehich were not specifled, défendant cannot require plaintiff 
to make a more spécifie statement of the extra service rendered, for, an 
allégation of the performance of extra services being unneeessary until 
nonperformance in an amount greater than the cost of the new slides is 
set up in défense, the allégation may be whoUy dlsregarded as sur- 
plusage. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §| 64, 1173-1193 ; 
Dec. Dig. § 367.*] 

At Law. Action by the Lee Lash Company against the Northwest- 
ern Consolidated Milling Company. Sur rule for more spécifie state- 
ment. Rule discharged, and leave to amend granted. 

Henry Budd, of Philadelphia, Pa., for plaintiff. 
Sullivan & Cromwéll, of New York City, and Roberts, Montgomery 
& McKeehan, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. We are asked by the rule in this 
case to confine ourselves to the two points in respect of which the 
statement is criticized. Just what thèse points are and their bearing 
upon the sufifîciency of the statement can be most clearly shown by an 
outline of the salient facts. 

The claim is based upon a contract in writing, a copy of which is 
incorporated in the statement. The contract contemplated that the 
plaintiff was to receive a calculable sum of money for certain services 
to be rendered. If any part of this service was unsatisfactory, the 
plaintiiï was still to receive the stipulated sum, but before being en- 
titled to it was to render other like service in lieu of that which was 
unsatisfactory. This is termed by counsel "extra service." The plain- 
tiff was to supply at its own expense certain lantem slides. Thèse, 
however, should be exchanged for new slides at the defendant's désire ; 
but, if so exchanged, the cost of the slides was to be allowed for as 
against any of this so-called "extra service." There was some unsatis- 

•For other cases see same topic & i nu&iebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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factory service rendered, which the plaintiff supplied by extra serv- 
ice. There were new slides provided at a cost of $2,681. The plain- 
tiff admits payments on account, and claims a balance of $5,055. 

The défendant aslis that the plaintifï be required to set forth what 
the "extra service" rendered was, on the ground that unless this is 
set forth the plaintifï is in effect claiming to be paid for the cost of 
the new slides in money. This does not necessarily f ollow. The case 
of the plaintifï proceeds upon the averments that it had a contract 
calling for the payment to it of a given sum of money upon the 
rendering by it of certain specified services, and that it performed 
its part of the contract. By virtue of this the stipulated sum became 
payable to it, less the moneys received on account. Its right of action 
for the balance is thus made out. If part of the required service was 
not rendered, this goes to a déniai of one of the averments on which 
plaintiff's claim is founded, and is prima facie a good défense. The 
only part which the $2,681 fact plays in the plaintifï's case is that a 
shortage on its part in performance does not defeat its claim, unless 
that shortage exceeds $2,681. It was not necessary for the plaintifif 
to aver any extra services rendered. The averment might hâve been 
reserved until nonperformance was set up in défense. It was donc 
probably to make the narrative statement complète. At the most, 
therefore, it was surplusage, and this does not vitiate the statement. 

We cannot, therefore, make this rule absolute, because the basis 
for it is a fact which cannot get into the case until the trial, or at 
least until the défense, is presented of record. When it gets in, how- 
ever, it may show the statemient to be defective. The touchstone 
test is to forecast what may happen at the trial. The plaintifï's state- 
ment sets forth what it did to entitle it to the payment promised by 
the défendant. This is made up of the service required by the con- 
tract, extra service (not set forth), and $2,681 expended for slides. 
Its probata will, therefore, be confined to thèse allegata. If it de- 
velops that what it performed and the $2,681 for slides entitles it to 
the contract moneys, it has made out its case, without going into its 
proofs beyond what it has set forth in its statement. If, however, 
the shortage in performance amounts to more than $2,681, then it 
must prove other services not in its statement before it can recover. 
Thèse proofs could not be introdUced withotit being based upon the 
averments of its statement, and, as the averments would be lacking, 
the plaintiff would be driven to make the very amendment to its plead- 
Jngs for which this rule calls. The plaintiff knows what the neces- 
sities of its proof will be. If it will not be required to prove facts not 
alleged, it need not, of course, allège them. If it must prove facts 
not now set forth, it must first set them forth. 

Leave is granted plaintiff to amend its statement, but wc cannot 
require it to do so, and the rule is therefore discharged. 
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Ex parte LEW LIN SHBW, 
(District Court, N. D. California, Hrst Division. August 4, 1914.) 

No. 15673. 

1, Aliens (i 32*) — Chinese — Déportation Proceedings — Charge — Dé- 

fenses. 

While, in proceedings before tUe immigration offlcers for déportation of 
a Chinese alien, no such partlcularity is required as is essential in court 
proceedings. yet a mère omnibus charge of being in the country in viola- 
tion of law, which does not in any degree advise the alien as to what he 
is ealled on to meet, is improper. 

lEd. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dlg. § 32.*] 

2. Aliens (| 24*) — Chinese — Déportation Proceedings — Geounds — Chinese 

MiNOR — Labor Aftee Majoritt. 

Where a Cbinese alien has been admitted into the United States as the 
minor son of a Chinese merchant, he may not be lawfuUy deported for 
the sole reason that, after attaining his majority, he has worked as a 
laborer. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 76-78 ; Dec. Dig. 
§ 24.*] 

Habeas corpus proceedings to obtain the release of Lew L,in Shew, 
a Chinese alien, from custody under a déportation warrant. Writ 
granted, and petitioner discharged. 

John L. McNab, and Timothy Healy, both of San Francisco, Cal., 
for petitioner. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. 
S. Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. This matter was heard upon the péti- 
tion for a writ of habeas corpus and a return filed thereto, by which 
ail the facts were presented to the court. It appears that Lew Lin 
Shew, a Chinese alien, was duly admitted at the port of San Francisco, 
on April 24, 1912, as the minor son of a résident Chinese merchant. 
He was later arrested on a warrant, dated March 3, 1914, which war- 
rant charged : 

"That the said alien Is unlawfuUy In the United States, In that he en- 
tered wlthout inspection under the Immigration Law (section 20), and in 
that he entered in violation of another ("any") law of the United States, to 
wit, the Chinese exclusion laws (section 21 of the Act of February 20, 1907) ." 

Upon a hearing being had, a warrant of déportation was issued ; 
the grounds of such déportation being, as stated in said warrant : 

"That the said alien is unlawfuUy In the United States, in that he has 
been found therein in violation of the Chinese exclusion laws, and is there- 
fore subject to déportation under the provisions of section 21 of the act of 
Febmary 20, 1907, as amended March 26, 1910." 

[1] The charge that the alien entered without inspection finds no 
support in the évidence, and has apparently been abandoned. The 
statement in the warrant of déportation that "he is unlawfuUy in this 

•For other cases see same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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country, in that he has been found therein in violation of the Chinese 
exclusion laws," is so broad as to convey absolutely no idea of the 
spécifie reason for which the alien has been ordered deported. It is 
quite true, and has been f requently so held, that in proceedings before 
the immigration officers, looking to the déportation of aliens, no 
such particularity is required as is essential in court proceedings ; but 
this does not mean that an omnibus charge of being in this country 
in violation of \zw, which does not in any degree whatever advise 
the alien as to just what he is called upon to meet, will satisfy the 
requirements either of the law, or of good faith or of fair dealing. 
An examination of the record would indicate that the real reason 
for the déportation is the f act that the alien was found laboring in this 
country without having the certificate of résidence required by sec- 
tion 6 of the Act of May 5, 1892 (27 Stat. 25, c. 60), as amended No- 
vember 3, 1893 (28 Stat. 7, c. 14, § 1 [U. S. Comp. St. 1913, § 4320]). 

[2] In the Case of Yee Ben, it was recently decided by this court, 
following the décision of Judge Connor in United States v. Lim Yuen 
(D. C.) 211 Fed. 1001, and the earlier décision of Judge Hunt in 
United States v. Foo Duck (D. C.) 163 Fed. 440 (affirmed by the Cir- 
cuit Court of Appeals of this circuit in 172 Fed. 856, 97 C. C. A. 204), 
that a Chinese alien, admitted into this country as the minor son of a 
résident merchant, may not be deported for the sole reason that after 
attaining his majority he has worked as a laborer. 

Passing over, therefore, the question as to whether this order of dé- 
portation could in any event be upheld, because of its indefiniteness, as 
the only reason for déportation that can be found in the évidence is 
the fact that the alien has been found laboring after he attained his 
majority, and as this is not, in the opinion of the court, a valid reason 
for such déportation, it is ordered that the alien, Lew Lin Shew, be 
discharged. 



GIMBEL BROS., Inc., v. ADAMS EXPEESS CO. 

(District Court, E. D. Pennsylvanla. October 16, 1914.) 

No. 3140. 

1. Pleading (§ 49*) — Statement or Claim. 

It is permisslble for a plaintlfC to so state the facts In his statement of 
claim as to leave hlm free to evolve any theory at the trial which is sup- 
ported by them. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 107-111 ; Dec. 
Dig. § 49.*] 

2. Pleadino (§ 316*) — Rulb por Biix or Particulabs — Discrétion of 

COTJBT. 

A rule for a bill of partlculars is an appeal to the discrétion of the 
court, and this appeal will be granted or refused accordlng to the cir- 
cumstances. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. { 951 ; Dec. Dig. § 
316.*] 

•For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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At Law. Action by Gimbel Bros., Incorporated, against the Adams 
Express Company. On rule for more spécifie statement. Ruie dis- 
charged. 

Morton Z. Paul and Wm. A. Glasgow, Jr., both of Philadelphia, Pa., 
for plaintifï. 

John Lewis Evans and Thomas De Witt Cuyler, both of Philadel- 
phia, Pa., for défendant. 

DICKINSON, District Judge. [1, 2] At the argument of this case 
at bar the oflfer was made by the plaintifï to join with the défendant in 
the work of making a comparison of the records of ail shipments in- 
volved in the présent contention, with a view to reach an agreement up- 
on the uncontested facts. If this is done, the défendant will hâve ail 
the information which could be given by the fullest and most elaborate 
bill of particulars which could possibly be filed in the case, and the an- 
ticipated labors of the court and of the jury be very much curtailed 
at the trial. The présent rule bas, in the judgment of the court, no 
other bearing than that of answering to the functions of a rule for a 
bill of particulars. We cannot subscribe to the proposition that a plain- 
tifï can be compelled to attempt to f orecast, with absolute accuracy, the 
theory of either the law or the facts which he will be finally compelled 
to unfold at the trial. If he was so compelled and did not accurately 
forecast the théories, both of law and of fact, which he finally at the 
trial détermines to be the true ones, he would be driven to an amend- 
ment of his pleadings. It is permissible for him to so state the facts 
as to leave him free to evolve any theory at the trial which is supported 
by them. The practical conditions of the trial compel him eventually 
to make an élection among the possible théories on which the case may 
be tried, but he is under no compulsion to make his élection in advance 
of the trial. A rule for a bill of particulars is an appeal to the discré- 
tion of the court, and this appeal will be granted or refused according 
to the circumstances. No necessity now exists for requiring the plain- 
tifï to give to the défendant the information of which it was suggested 
at the argument it is in need, because apparently the whole field of in- 
formation is within its reach. 

The rule for a more spécifie statement is therefore discharged, with 
leave to the défendant to make a further apphcation should need for 
information arise. 



TODD et aL v. WHITAKER. 

(District Court, E. D, Pennsylvanla. October 15, 1914.) 

No. 1223. 

L Patents (§ 310*) — Suit for Infeingement — Pleading. 

The complainant in an infringement suit cannot be requlred to flx In 
his bill the date of the invention of the patented devlce. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 507-540; Dec. 
Dis. § 310.*] 

*lroT other cases see same tooic & i numbeb In Dec. à Am. Dlgs. 1907 to date, & Eep'r Indexes 
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2. Patents (§ 310*) — Suit pob Infbingement — Pleadino. 

Where the answer In an Infringement suit pleads antlclpatloii by a 
prlor device which may be made the subject of au exhlbit, the défend- 
ant will not be required to set out drawings of such device, but coui- 
plainant may be entitled to an Inspection of the same before the taking 
of testimony. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 507-540 ; Dec. 
Dlg. § 310.*] 

In Equity. Suit by George W. Todd and Libanus M. Todd, doing 
business as G. W. Todd & Co., against John Whitaker, doing business 
as the J. Whitaker Manufacturing Company. Sur motions for further 
particulars of bill and answer. Motion denied. 

Cyrus N. Anderson, of Philadelphia, Pa., and Church & Rich, of 
Rochester, N. Y., for plaintiffs. 

Howson & Howson, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. Plaintiff and défendant bave each 
entered motions on the other for further particulars of answer and bill. 
Counsel hâve agreed to furnish to each other the further particulars 
asked for, except in thèse two respects: (1) The défendant asks that 
the plaintifï be required to state the date of the invention of the pat- 
ented device. (2) The plaintifif asks that défendant be required to fur- 
nish drawings of the device which the answer sets up to hâve been an 
anticipation of that of the plaintiff. 

[ 1 ] We see no occasion to make either order asked to be made. To 
require the plaintifï to fix the date of his invention would be an innova- 
tion in pleading, and a dangerous one. The defendant's motion is over- 
ruled. 

[2] The motion of the plaintiff is likewise overruled. Where the 
answer sets up the existence of some concrète thing which may be made 
the subject of an exhibit as a publication, drawing, photograph, or de- 
vice which is claimed to be an anticipation of the patented device, and 
which is proposed to be made the subject of expert testimony, the plain- 
tiff may fairly ask to hâve it submitted in advance to the inspection of 
expert witnesses for the plaintiff. If a request for opportunity to make 
this inspection be denied, or if what is offered in évidence differs from 
what was submitted for inspection, the présent rules furnish the means 
of preventing a plaintiff' from being taken by surprise. 

Rule 48 (198 Fed. xxxi, 115 G. C. A. xxxi) would furnish ail the in- 
formation which could fairly be asked, and there would seldom be oc- 
casion to resort to it. The discrétion of the trial judge can readily af- 
ford ail the additional protection required. 

•For otliar easM m* sama tosio & | mtjmbbb in Dec. A Am. Dlg«. ItOT to data, * B«p'r laOow 
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LEWIS, LEONHARDT & CO. v. SOUTHERN RY. CO. 

(Circuit Court of Appeals, Sixth Circuit October 16, 1914.) 

No. 2466. 

1. Carriers (§ 32*) — Milling in Transit — Thuough Rates — Discrimina- 

tion — Rebates. 

Complainant at Knoxville manufactured a saccharine feed consisting 
pf 50 per cent, oats and corn, 26 per cent, molasses, 10 per cent, cotton 
seed meal, 10 per cent, corn shive, and 4 per cent. sait. The corn and 
oats were shipped from points north of tlie Ohio river tàrough Cincin- 
nati and .Ijouisville, and the other ingrédients, except the sait, from points 
in tlie South. The feed was shipped from Knoxville to points east and 
south, and by an agreement with défendant complainant was allowed a 
milllng in transit privilège, by which the feed was shipped out on the 
through rates applying to the corn and oats. Since thèse grains com- 
posed only half of the feed, complainant at first was compelled to sell 
locally one-half ôf the com and oats shipped in, but, this being incon- 
vénient, it was later arranged that complainant should be permitted to 
ship out double the quantlty of feed as compared with the corn and oats 
shipped in. Complainant paid the inbound local rates on the articles en- 
tering into the product and the outbound proportional rates on the feed 
and, under arbitrary calculations, was afterwards relmbursed in the form 
of refunds on the hypothesis that the ingrédients were ail transit arti- 
cles like the corn and oats, and so entitled, when milled, to the transit 
rate. Held, that such agreement violated Interstate Commerce Act (Act 
Feb. 4, 1887, e. 104, 24 Stat. 379 [U. S. Comp. St. 1913, § 85641) § 2, pro- 
hibiting rebates, sections 6, 10, as amended by Act March 12, 1889, c. 
382, i§ 1, E, 25 Stat. 855, 856 (sections 8569, 8574), forbidding the col- 
lection or receipt of less compensation for transportation of property 
than is specifled in published schedules of rates, and Elkins Act Feb. 19, 
1903, c. 708, 32 Stat. 847 (sections 8597-8599), prohibiting concessions, 
rebates, etc. 

[Ed. Note. — For other cases, see Carriers. Cent. Dlg. §§ 83-85; Dec. 
Dig. § 32.*] 

2, Carriers (§ 35*) — Inters^att Commerce — Illegalitt of Contbact — Ac- 

TIo^; FOB Damages 

\^'lipre a eontract between a shipper and a carrier for a miliing iu 
transit privilège was in matorial part violative of the Interstate Com 
luerce Act, such illégal portion was alone sufflcient to vitiate the whole 
contr^ct, and prevent recoyery of damages for its breach. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 94; Dec. Diè 
I 35.*] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Action by Lewis, Leonhardt & Co. against the Southern Railway 
Company. Judgment for défendant, and plaintiflf brings error. Af- 
firmed. 

G. W. Pickie, of Knoxville, Tenn., for plaintififs in error. 

Léon Jourolmon, of Knoxville, Tenn., and C. B. Northrop, of Wash- 
ington, D. C, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
TUTTLE, District Judge. 

WARRINGTON, Circuit Judge. This was an action to recover 
damages ($1(X),000) for breach of a eontract, set out in the first and 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer. 
217 F.— 21 
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third counts of the déclaration. The contract in each of the forms al- 
leged concerned a milling in transit arrangement, entered into by the 
parties in 1901, and in one form or another observed until 1907, when 
the ultimate breach complained of occurred. At the close of plaintiff's 
évidence a motion to direct a verdict in favor of défendant was al- 
lowed, and plaintifïs bring error. 

[1] Prior to and in 1901 the plaintifïs were engaged in the busi- 
ness of selling hay, grain, and feed, at Knoxville, and in December 
of that year they added to their business the manufacture and sale of 
dairy feed, called "Saccharine Feed." The contract is alleged to 
hâve been made through letters, schedules, and documents appearing 
in the record, and in substance to hâve been this: That plaintifïs 
should establish a manufacturing plant at Knoxville, and pay upon 
the raw material shipped to and manufactured at the plant and upon 
the feed shipped out no greater rate tban the established through rate 
on the product from the point of original shipment of raw material 
to the point of sale and delivery of the feed ; that for every 50 pounds 
of oats and corn, or corn products, shipped to Knoxville and there 
milled as part of the feed, the plaintifïs should hâve the right to ship 
over defendant's lines to ultimate destinations 100 pounds of the 
product, or in like ratio or proportion ; and that défendant for a 
short season complied with the contract, and issued and published its 
tariff and rate sheets accordingly. The provision stating the relation 
in quantities between raw material shipped in and finished product 
shipped out, is called in the évidence a "two for one" arrangement; 
this provision appears in the irrst count, but not in the third, and con- 
stitutes the main différence between the counts ; and, while it is said 
to bave originated with the railroad and to hâve been forced on plain- 
tifïs, it was acquiesced in too long by ail parties to escape the effect 
of the rule touching the practical construction of contracts. It was 
further alleged that the arrangement was to be continued so long as 
the privilège of milling in transit was granted to other persons at 
Knoxville. The saccharine feed, according to schedules fîled by de- 
fendant, consisted of ingrédients and in proportions : corn 35 per cent., 
oats 15 per cent., molasses 26 per cent., cotton seed meal 10 per cent., 
corn shive 10 per cent., sait 4 per cent. An article known as marsden 
feed, which is described as "composed of the entire stalk of corn, 
blade and shuck" except the pith of the stalk, was for a time used in 
the mixture in question, but was changed in name to that of "corn 
shive" at the instance of the railroad; and later rice chafï was used 
in place of corn shive. 

It will b« observed that oats and corn constituted 50 per cent., and 
that the remaining articles made up the other 50 per cent, of the in- 
grédients entering into the feed. The oats and corn so used at Knox- 
ville, were shipped from points north of the Ohio river through Cin- 
cinnati and Louisville. The other ingrédients were shipped into 
Knoxville generally from the following places : Molasses and rice 
chaff from New Orléans, cotton seed meal from Memphis, and sait 
from Cincinnati. While the feed was shipped from Knoxville to many 
points east and south of that city, it was stipulated by the parties that 
what was true in respect of such shipments from Knoxville out is suffi- 
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ciently illustrated by the facts in relation to shipments from Knox- 
viile to Norfolk and Richmond. Thus Knoxville was the transit, 
point within the territory indicated by the points of origin of the ar- 
ticles used in the milling process and the destinations of the produci 
into which they were converted. 

The local rates into Knoxville and eut and the through rates upoii 
the articles entering into the composition, as also the through rate ap- 
plied to the product, and the use and application made of some of thèse 
rates, during the period in question, will serve to explain the opéra- 
tion and effect and the true intent of the contract in dispute. For 
présent purposes it is enough to refer to the rates mentioned in the 
margin.^ There are two methods of practical performance of the con- 
tract shown in the record. For a time prior to the "two for one" 
arrangement the plaintiffs shipped into Knoxville double the quantity 
of oats and corn used in any given quantity of feed shipped out. Of 
the oats and corn so shipped in, one half was sold locally and the other 
half, with an equal quantity of the other articles, was used in making 
the feed. When the product was shipped out, it was treated as equal 
to fhe total quantity of oats and corn shipped in, and so entitled to 
the through rate that would hâve been chargeable upon the product 
if it had moved from Cincinnati or Louisville to Norfolk or Rich- 
mond. This plan was apparently adopted as a basis for shipping out 
feed equal in quantity to that of the oats and corn shipped in. The 
plaintiffs complained of the plan because it imposed upon them the 
trouble of selling one-half the oats and corn locally, and unnecessarily 
complicated the accounts of both parties, as also the settlements of 
f reight charges. The plan was abandoned and the two for one arrange- 
ment substituted as an "équivalent." The latter arrangement did not 
require shipping in more oats and corn than were needed in making 
the feed; thereafter, if not before, the molasses, rice chafï, cotton 
seed meal, and sait were in eflfect, though not in name, given the ben- 
efits of the privilège of milling in transit regardless of the différences 
in points of origin between thèse articles themselves and between such 

1 The local rate (per 100 Ibs.) on oats or corn In car loads from either Cin- 
cinnati or Louisville to Knoxville was 19 cents, the through rate on corn or 
oats, as also on feed, from either of the first two cities named to Norfolk or 
Richmond in car loads was 12 cents per 100 pounds, and the local proportional 
rates allowed plaintiffs on their feed from Knoxville out, were 8 cents to Nor- 
folk and 6.9 cents to Richmond (and thèse rates appear in the testimony of 
plaintiffs' principal witness and were used in the freight settlements, though 
they are not shown to hâve been set out in any published tariff), while the 
published tariff rate between the same cities on feed in either car loads, or 
less than car loads, was 27 cents. The local rates per 100 pounds in car 
loads into Knoxville on the other articles entering into the feed were: Mo- 
lasses and rlce chaff from New Orléans 25 cents and 20 cents, respectively ; 
cotton seed meal from Memphis 13 cents ; sait from Cincinnati 13 cents ; and 
the through rates on thèse last-named articles from their several initial points 
to Norfolk or Richmond were, in the order just mentioned, 26 cents, 26 cents, 
25 cents, and 18.5 cents. The through rates on feed (in 1901 to 1904) from 
Memphis to Norfolk or Richmond were 35 cents and 59 cents, and thereaftei 
29 cents and 41 Vs cents, respectively, in car loads and less than car loads; 
and the rates on saccharine dairy feed from New Orléans to Norfolk and 
Richmond were (In 1901 to 1905) 37 cents and (after March, 1905) 26 cents, 
respectively, in either car loads or less than car loads. 
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points (except as to the sait) and those of the oats and corn ; and af ter 
the ingrédients including oats and corn, were assembled and milled 
at Knoxville, the product was still treated as entitled to the through 
rate the same as it had been under the first plan. 

It cannot escape notice that under the applicable rate classification 
none of the articles comprised in plaintiffs' saccharine feed was "feed" 
when shipped into Knoxville; and that the through rate on feed be- 
tween Cincinnati or Louisville and Norfolk or Richmond was lower 
than tîie through rate on any of the ingrédients entering into plain- 
tiff's mixture except oats and corn. True, there was a through rate 
alike on feed from Memphis and saccharine dairy feed from New 
Orléans, both to Norfolk and Richmond ; but no miUing in transit 
privilège concerning feeds or their ingrédients originating at such 
points was shown, and, in short, they were not made transit articles 
at ail. Hence, as regards the milling in transit privilège in question, 
we may safely eliminate feed originating at Memphis or saccharine 
dairy feed at New Orléans and, as respects transit articles, confine 
our attention to feed and oats or corn originating at Cincinnati or 
Louisville. It will be recalled that the through rate on feed from Cin- 
cinnati or Louisville to Norfolk or Richmond was 12 cents ; and the 
plaintiff, Lewis, testified, in respect of plaintiffs' milling in transit 
privilège and of this rate, that "ail in excess of 12 cents is the ship- 
per's money when the transaction is completed." 

The controlling question thus arises whether the contract relied on 
could be lawfully made. The insistence for plaintiffs in substance is : 
The contract related only to the milling in transit privilège and not 
to rates; it was entered into before the enactment of the Hepburn 
law, was not until the passage of that act within the jurisdiction of 
the Interstate Commerce Commission, and so the parties were at lib- 
erty to make such nonexclusive arrangement as they saw fit; and 
since the privilège was similar to other milling privilèges given by 
défendant in Knoxville, the only course open to the railroad was ei- 
ther to withdraw ail such privilèges, mcluding plaintiffs', or simply to 
introduce new rates. It is enough to say of "similar privilèges" at 
Knoxville that no other privilège like the one now in issue was shown. 
The argument that this contract had no relation to rates cannot be 
sustained. The essential object of the usual milling in transit priv- 
ilège is to enable shippers to employ a method of transit which, but 
for the privilège, would subject the material to local rates instead of 
entitling it to an ultimate through rate. The through rate is applied 
later upon the theory and the condition that stoppage at the transit 
point was for some legitimate treatment of the material, and that the 
continuation of the transit desired is of the same material, its prod- 
uct or équivalent, to a through rate destination. See In re Substitution 
of Tonnage at Transit Points, 18 Interst. Com. Com'n R. 280, 284. 
Thus the object at last is to escape local rates and secure a through 
rate ; indeed, apart from this object a milling in transit privilège would 
hâve no reason to exist. The privilège of course enters into the cost 
of transportation, and so in effect is part of the contract for through 
shipment ; this is ordinarily covered by the rate ; and such is the the- 
01 y upon which the privilège is required to be specified in the pub- 
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lislied tariff. Unlawful Rates on Trans. Cotton by K. C. M. & B. 
R. R., 8 Interst; Com. Com'n R. 121, 135, opinion by Commissioner 
Prouty in 1899; and see Shiel & Co. v. 111. Cent. R. R. Co., 12 Interst. 
Com. Com'n R. 210, 215, decided in 1907. True, the privilège may 
involve more service and expense (such as excessive switching and 
détention of cars and the like at the transit point) than the carrier can 
afford to undertake for the rate; in that event an additional reason- 
able charge may be imposed (Southern Ry. Co. v. St. Louis Hay Co., 
214 U. S. 297, 301, 29 Sup. Ct. 678, 53 L. Ed. 1004), but this does 
not change the real nature and effect of the privilège. The integrity 
alike of the local rates and the through rate is manifestly dépendent 
upon the nature of the privilège, as well as its observance. And if the 
privilège now in issue, either in terms or as it was practically under- 
stood and interpreted by the parties, failed to protect thèse rates, it 
was, as we shall see, quite as certainly violative of the law before the 
passage of the Hepburn Act as it was after ; but it is to be observed 
that the right in Congress (and its right is conceded) to empower the 
Interstate Commerce Commission to regulate such privilèges, logically 
îeads to the conclusion that the power of the railroad in respect of the 
privilèges is in its nature a continuing power and similar in character to 
the rate-making power. The f ree and proper exercise of such power 
cannot be fettered by contract. Armour Packing Co. v. United States, 
209 U. S. 66, 82, 28 Sup. Ct. 428, 52 L. Ed. 681; Louisville & Nâsh- 
ville R. R. V. Mottley, 219 U. S. 468, 482, 31 Sup. Ct. 265, 55 L. Ed. 
297, 34 L. R. A. (N. S) 671. There can be no différence at bottom 
between the right directly to change or withdraw a rate and the right 
indirectly to do the same thing through altération or withdra'val of a 
milling in transit privilège. 

Furthermore, plaintiffs' argument fails to give due weight to the 
effect upon the rates, which resulted from shipping the ingrédients 
of the feed from the différent sources stated into the transit point 
and then shipping the feed out under a through rate which was not 
in terms applicable to substantial portions of the feed ; in other words, 
the through rate on "feed" was evidently made in contemplation of 
the movement of materials shipped into the transit point from sources 
corresponding with those indicated by the rate itself. See opinion of 
Commissioner Cléments in Shiel & Co. v. 111. Cent. R. R. Co., supra, 
12 Interst. Com. Com'n R., at page 215. This effect of the contract 
upon the rates became apparent the m'oment it was shown that the 
molasses, rice chaff and cotton seed meal were shipped to Knoxville 
from New Orléans and Memphis instead of Cincinnati or Louisville. 
We bave seen that under the first method resorted to in performance 
of the contract the basis for each shipment of finished product out was 
the shipment in of a quantity of oats and corn equal to the total quan- 
tity of product shipped out, and that one-half the oats and corn was 
sold locally and the ingrédients other than oats and corn entering into 
the product were substituted. This method treated the oats and corn 
disposed of locally the same as if they had been used in making the 
outgoing product, and the application of a through rate upon that 
theory was clearly opposed to tihe ruling of this court in Grand Rapids 
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& I. Ry. Co. V. United States, 212 Fed. 577, 585, 129 C. C. A. 113, 
and in Nichols & Cox Lumber Co. v. United States, 212 Fed. 588, 
591, 592, 129 C. C. A. 124. That method was abandoned in July, 
1904, and the "two for one" plan substituted as stated. This did net 
relieve the situation ; the effect remained practically the same as be- 
f ore. The vice of the privilège was that the local rates and the through 
rate were not, and, consistently with the contract, could not be pro- 
tected. The Interstate Commerce Commission dealt with the sub- 
ject to some extent in Re Substitution of Tonnage at Transit Points, 
supra, 18 Interst. Corn. Com'n R., at pages 284, 292. On the latter page 
it is said : 

"The maber of mixed feed mills together a nuinber of grains and sometlmes 
cotton seed meal and molasses, producing what is practically a new commodity 
from varlous substances, some recelved upon transit rates and others setnired 
either locally or upon nontransit rates. The présent practice at many points 
is to forward cars of the mixture thus produced upon the transit of solid 
cars of grain. What has been said above regarding the blending of wheat by 
mlUers, and regarding the forvvarding of mlxed cars, and also regarding the 
substitution of the local supply for transit tonnage consumed locally, fully in- 
dicates the position of the Commission regarding this question of mixed feed. 
We are convinced that great abuses exist in shipments of this character, but 
tliey do not seem to be other than a combinatlon of the abuses separately dis- 
cussed above. Regarding this matter of the forwarding of mixed feed, it is 
proper to suggest that there must be a Umit to the application of the transit 
practice, and this limit must be reached when there is such a process of manu- 
facture and such a loss of identity of the inbound commodity that the ship- 
raent forwarded may be said to be a new création. Some of the mixed feeds 
brought to our attention appear to be beyond the fair limits of a transit prac- 
tice." 

We are disposed to believe that the contract and its practical exécu- 
tion in the instant case contravened the acts of Congress concerning 
rebates, drawbacks, or other devices, as declared by section 2 of the 
act to regulate commerce (24 Stat. L. 379), forbidding the collection 
or receipt of less compensation for transportation of property than 
is specified in published schedules of rates, as prescribed by sections 
6 and 10 of the act as amended March 12, 1889 (25 Stat. L. 855, 856), 
and also prohibiting rebates, concessions, or discrimination in respect 
of the transportation of property "whereby any * * * property 
shall by any device whatever be transported at a less rate than that 
named in the tarifï published and filed by such carrier," as provided 
in the Elkins Act of February 19, 1903 (32 Stat. L., pt. 1, p. 847). 

We shall gain a clearer view of the effect of this statutory policy 
upon tlie contract if in the light of the facts already pointed out we 
consider the methods of settlement, including the system of refunds, 
adopted, when applying the transit rate (i. e., the 12 cent through 
rate) to the feed. The plaintiffs paid the inbound local rates on the 
articles entering into the product and the outbound proportional rates 
on the product itself, and under purely arbitrary calculations were 
afterwards reimbursed, in the form of refunds, upon the hypothesis 
ihat the ingrédients were ail transit articles, like the oats and corn, 
and so entilied. when milled, to the transit rate. Judge Sanford foiind 
ihat the settlements were made by— 

•'eak-uiating the milling in transit refund on one-half of the ingrédients from 
their points of origln and then doubllng the amount of this refund on the 
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theory that it represents approximately the mlUing in transit refund on the 
other one-half of the ingrédients from tlieir points of origin." 

We understand this to mean, and the practical construction of the 
contract to hâve been, that such calculations were made with respect 
to the local rates on inbound shipments of oats and corn and the pro- 
portional rates on outbound shipments of product. This would seem 
to hâve been also in accord with the practical construction placed by 
the parties on the schedules (or circulars, as they are called in the 
record), which were filed with the Interstate Commerce Commission. 
It must be said that thèse circulars are ambiguous and difficult to un- 
derstand, which augments the binding force of the interprétation placed 
on them by the parties in their performance of the contract. The 
substance and effect of the circulars are, we think, sufficiently shown 
in the margin.^ 

Under the method of settlement before mentioned the oats and corn 
were alone treated as transit articles and as constituting the entire 
product; but obviously this ignored the fact that 46 per cent, of the 
product (excluding the 4 per cent, of sait derived from Cincinnati) 
was composed of articles that were not shipped in from initial points 
corresponding with those of the oats and corn, and so were not open 
to treatment either as transit articles or as entitled to the transit rate. 
We say this notwithstanding the fact that the constituent éléments 
of the feed are given in the circulars; for, as before shown, thèse 
ingrédients (except corn and oats) were not made transit articles by 
any transit privilège, and we need not say again they were never in 
terms so regarded by the parties themselves. When we consider then 
the volume of plaintiffs' business, as indicated by the évidence, and the 
excess of the inbound local rates on molasses and rice chafï over the 
inbound local rate on oats and corn, it is manifest that the method 
inured to the substantial advantage of the plaintiffs ; and it is equally 
plain that plaintiffs received in every settlement, under the guise of 

2 We flnd eight of thèse circulars in the record. AH of them permit "oats 
and corn" to be shipped "from or through Louisville • * * or Cincinnati 
• * * to Knoxville * * » milled Into dairy or saccharine feed and re- 
shipped" to points named. 

Paragraph 3: "For every 35 pounds of corn and 15 pounds of oats received 
at mill, 100 pounds of dalry or saccharine feed may be shipped out." 

Paragraph 5: "Shipments of corn and oats to be milled in transit shall be 
bllled at full tariff rate from point of origin to milling point." 

After stating the percentages of the several ingrédients entering into the 
feed, as set out in the opinion, it is provided that "expense bills for eoni and 
oats only wlll be honored in milling in transit arrangement to the extent 
shown In paragraph 3." 

After providing time limits as to expense bills, paragraph 9 of one of tlie 
circulars (relied on in plaintiffs' brief) is as follows: "When the conditions 
of the rules of this circular bave been fuUy complied with, there will be ilm- 
the miller at Knoxville, Tenu., refunds as follows: The excess over the i-^mn 
of the rates paid on the corn and oats from point of origin into the mill and 
the (lairy or saccharine feed out of the mill. And the rate (elass D) ou the 
diiiry or saccharine feed reshipped from point of origin of the corn or oats to 
ultimate destination of the milled product as published in Southern Railway 
Southeastern TarifCs, or as amended by suppléments or subséquent issues." 

(We take it that the portion of this ninth paragraph, which succeeds the 
words "refunds as follows," was meant to be a single sentence.) 
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milling in transit refunds, distinct portions of the inbound local rates 
which they had previously paid on at least 46 per cent, of the non- 
transit tonnage of their output, and so obtained rates thereon less than 
the applicable published tariffs ; and the statutes are too plain and the 
décisions too numerous and clear to justify élaboration in showing 
that every such refund was in material part a rebate. Armour Packing 
Co. V. United States, 209 U. S. 56, 71, 80, 81, 28 Sup. Ct. 428, 52 
L. Ed. 681 ; N. Y., N. H. & Hartford R. R. Co. v. Interstate Com- 
merce Commission, 200 U. S. 361, 391, 392, 26 Sup. Ct. 272, 50 L. 
Ed. 515; United States v. Union Stockyard, 226 U. S. 286, 308, 33 
Sup. Ct. 83, 57 L. Ed. 226; Kansas City So. Ry. v. Albers' Comm. 
Co., 223 U. S. 573, 596, 32 Sup. Ct. 316, 56 L. Ed. 556; Chicago 
& A. Ry. Co. V. United States, 156 Fed. 558, 562, 84 C. C. A. 324, 
26 L. R. A. (N. S.) 551 (C. C. A., Seventh Circuit); Cleveland, C, C. 
& St. L. Ry. Co. V. Hirsch, 204 Fed. 849, 852, 853, 123 C. C. A. 145, 
and citations (C. C. A., Sixth Circuit). It follows that filing the 
circulars with the Interstate Commerce Commission respecting such a 
milling in transit privilège was futile. The railroad company had no 
power to grant and the plaintiffs no right to receive such a privilège. 

[2] Plaintiffs are now seeking récognition and enforcement of the 
contract through recovery of damages for its alleged breach. The 
illégal portion pointed out was alone sufficient to vitiate the whole con- 
tract and prevent its enforcement. Cleveland, C, C. & St. L. Ry. v. 
Hirsch, supra, 204 Fed. at pages 853, 854, 123 C. C. A. 145, and cita- 
tions. We need not pass upon the other questions presented, although 
we hâve fuUy considered them. 

The judgment must be affirmed with costs. 



BUSCH et al. y. STROMBERGf-CARLSON TELEPHONE MFG. CO. 
(Circuit Court of Appeals, Eighth Circuit. October 12, 1914.) 

(Syllabus by the Court.) 

1. Appeal and Ebbob (§ 1011*) — Décisions Keviewable — Conflicting Ev- 

idence. 

Tlie décisions of questions of fact upon tlie weight of eonflicting évi- 
dence in the trial of an action at law without a jury are not reviewable 
in the national courts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3989 ; Dec. Dig. § 1011.*] 

2. Oorpobations (§ 472*) — Subscbiption Agbeement — Construction — Ac- 

tion Against Subsoribeb — Défense — "Dnderweiting." 

An agreement whereby each of 56 subscribers eovenants with the oth- 
ers, with a corporation, and with its manager, to sell at par or to take 
and pay at that rate for the amount of bonds of the corporation maturing 
20 years later set opposite his name, in considération of the eovenants in 
such agreement of the corporation and its manager to sell and deliver to 
him or to others that amount of bonds at that rate and to pay him 5 
per cent, commission in cash and 40 per cent, in fuU-paid unassessable 
stock of the corporation for selling or purchasing the subscribed bonds, Is 
au "underwriting," a contract to insure the sale of the bonds at par, and, 
if they are not sold, to buy them at that price, and not a mère contract 

•For other cases see aame ttipic & 5 numbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to make a loan to the corporation. Neither the subséquent Insolvency ot 
the corporation nor the subséquent dépréciation or wortlilessness of the 
bonds and the stock constitutes any défense to an action against a sub- 
scriber for his breach of his agreement. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. S§ 1837, 1839, 
1841 ; Dec. Dig. § 472.* 

For other définitions, see Words and Phrases, Second Séries, Dnder- 
written.] 

3. CONTBACTS (§ 303*) — ^Indepbndent Covenants — Bbeace. 

Where acts are stipulated to be done at specifled times by one covenant 
of a contract, and acts are stipulated to be done without flxlng any time 
for their performance by another covenant thereof, the latter covenant 
does not condition the former, is independent of it, and a breach of the 
latter constitutes no défense to an action for a breach of the former. 

The same rule generally governs vrhere acts are stipulated by one 
covenant to be done at dift'erent times from those flxed by another cove- 
nant for the performance of other acts. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1409-1443; 
Dec. Dig. § 303.*] 

4. Corporations (§ 472*) — Underweiti:ng — Action for Breach — Dei^ense — 

Breach of Independent Covenant. 

The subscribers agreed to take and pay for the bonds at times specifled 
in the underwriting, if not sold to others before that time. Just before 
the défendant signed the underwriting, the corporation, at the demand of 
ihe défendant and other St. Louis directors, agreed to build a plant at 
St. Louis costing about $1,000,000, and the défendant thereupon raised 
his subscription from $50,000 to $100,000. This agreement fixed no time 
for the érection of the plant, and v?as neither embodied nor referred to 
in the underwriting and the plant was never built. 

Held, thèse facts constituted no défense to an action against the de- 
fendant for a breach of his contract to sell or take and pay for the bond.s 
at the agreed times. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1837, 1S39, 
1841 ; Dec. Dig. § 472.*] 

5. Assignments (§ 18*) — Underwriting — Assignability. 

An underwriting is assignable. 

[Ed. Note. — For other cases, see Assignments, Cent Dig. §§ 25-27 ; Dec. 
Dig. § 18.*] 

6. Corporations (§ 472*) — Breach of Underwriting — Measure of Dauages. 

The measure of damages for the breach by a subscriber of his contract 
of underwriting is the différence between the prlce at which he agreed 
to insure the sale or to purchase the securlties and their value. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1837, 1839, 
1841 ; Dec. Dig. § 472.*] 

Carland, Circuit Judge, dissenting from conclusion reached. 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Action by the Stromberg-Carlson Téléphone Manufacturing Com- 
pany against Adolphus Busch and others. Judgment against Adolphus 
Busch, and Lillie Busch and others, executors, etc., bring error. Re- 
versed and remanded with directions to grant new trial. 

Franklin Ferriss, of St. Louis, Mo. (Allen C. Orrick, of St. Louis, 
Mo., on the brief), for plaintifïs in error. 

Irvin V. Barth, of St. Louis, Mo. (Warwick Hough and Warwick 
M. Hough, both of St. Louis, Mo., and Hubbell, Taylor, Goodwin & 
Moser, of Rochester, N. Y., on the brief), for défendant in error. 

•For other cases see same topic & § ncmber in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

SANBORN, Circuit Judge. [1] The complaint of the plaintiffs in 
error is that a judgment was rendered against Adolphus Busch, the 
défendant below, for $27,636.67, because he failed to pay the last in- 
stallment of $20,000 of his subscription of $100,000 to an underwrit- 
ing contract for the bonds of the United States Independent Téléphone 
Company, a corporation. A jury was waived, and at the request of 
both parties the court made a spécial finding of the facts in this case. 
Exceptions were taken to some of the findings, and to some failures 
to find as requested, but an examination of the record has convinced 
that there was substantial évidence to sustain the findings made, and 
that the évidence in support of the material findings requested and re- 
fused was not conclusive; so thèse exceptions are hère dismissed. 
The décisions of a court in the trial of an action at law without a jury 
upon the weight of conflicting évidence are not reviewable in the na- 
tional courts. Gibson v. Luther, 196 Fed. 203, 204, 116 C. C. A. 35, 36. 

[2, 4] The défendant was one of the directors of the téléphone Com- 
pany and the first of about 56 subscribers to sign the underwriting. 
This contract was made on November 23, 1895. By it Mr. Busch sub- 
scribed for $100,000 at par value of the bonds of the téléphone Com- 
pany, which were secured by the pledge of personal property under a 
collatéral trust agreement, and agreed to pay the amount of this sub- 
scription in five equal installments on February 1, 1906, May 1, 1906, 
August 1, 1906, November 1, 1906 and February 1, 1907, respectively. 
He paid the first four installments and took $80,000 of the bonds, 
which were dated October 2, 1905, and were to mature October 1, 1935, 
and $32,000 at par full-paid, nonassessable stock of the company ; but 
when the last installment of his subscription fell due, the company, 
which had been prospérons and promising when he made his sub- 
scription, had become insolvent, and he declined to pay it. 

The main contention of counsel for the plaintiffs in error is that the 
underwriting agreement is a mère executory contract to*loan money 
to the téléphone company, and not an agreement to insure the sale of 
or to purchase its bonds, and that there can be no law fui recovery for 
the breach of such a contract by a subscriber: (1) Because an action 
for spécifie performance will not lie; (2) because the breach causes 
no damage, for the agreement to repay the loan ofïsets the contract to 
make it ; (3) because no recovery can be had for a refusai to advance 
money on overdue bonds ; and (4) because the insolvency of the com- 
pany and the worthlessness of the bonds releases from the previous 
obligation to loan to it. 

Conceding, without admitting that this might be the resuit if the un- 
derwriting were a mère contract to loan money, let us see if it was 
such an agreement. It is entitled "Underwriting Agreement." It re- 
cites that the téléphone company has authorized the issue and the se- 
curing of the payment of its bonds, that it has sold or agreed to sell a 
part of them, that it desires to sell an additional $2,500,000 thereof to 
finance its future business "and to secure the underwriting of said $2,- 
500,000 bonds or such portion thereof as it shall not sell," and that the 
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manager has acquired $1,000,000 of the stock of the téléphone Com- 
pany (which the record shows had been previously acquired and do- 
nated to him by stockholders), and that the company has requested him 
to act as its agent to sell the $2,500,000 bonds at par with 40 per cent. 
of the amount thereof in stock or voting trust certificates representing 
the same. It contains thèse covenants : "Each underwriter agrées 
* * * with the manager and every other underwriter that he will 
take up and pay for at par and accrued interest to the date of deUvery" 
the amount of bonds set opposite his signature. The téléphone com- 
pany covenants that the manager, at any time before the $2,500,000 
bonds are taken up and paid for by the underwriters, may sell them at 
par and accrued interest, and that if he so sells them to others than the 
underwriters they shall be deemed to hâve been taken up and paid for 
by the underwriters and shall be credited to them pro rata. The man- 
ager covenants that, as each underwriter takes up and pays for ail of 
said bonds underwritten by him, for each $1,000 par value of bonds 
laken up and paid for or deemed to hâve been taken up and paid for 
and credited to such underwriter, he will deliver to such underwriter 
$400 par value full-paid and nonassessable stock of the téléphone com- 
pany or a voting trust certificate representing such stock, and that he 
will pay such underwriter a commission of 5 per cent, in cash upon the 
sale of each of said bonds when ail of the bonds underwritten by such 
underwriter hâve been taken up or sold. 

This contract is in terms and in légal efïect far more than an agree- 
ment to loan money to the téléphone company. It is an agreement by 
the subscribers to insure the sale of the bonds subscribed at par, and 
if they are not so sold to others then to purchase and pay for them at 
par, in considération of the covenants of the téléphone company and 
the manager to deliver the bonds and to pay the subscribers for selling 
or purchasing them 5 per cent, commission in cash and 40 per cent, in 
full-paid nonassessable stock of the téléphone company. It is a contract 
to insure the sale of the bonds subscribed, and, in case they are not sold 
before the installments fall due, then to purchase and pay for them 
at par. It is an underwriting, and not an agreement to loan money. 
Moreover, it is an entire contract, complète in itself, and the covenants 
of the téléphone company and the manager furnish a valuable and 
sufficient considération for those of the subscribers. It is, therefore, 
no défense to an action against one of the subscribers for his breach of 
his contract that the téléphone company became insolvent and the 
bonds worthless after he made his contract ; much less is it a défense 
to a subscriber who, like Mr. Busch, has performed four-fifths of his 
undertaking and received four-fifths of its fruits. Peck Colorado Co. 
v. Stratton (C. C.) 95 Fed. 741 ; Otis v. Cullum, Receiver, 92 U. S. 
447, 23 L. Ed. 496. 

The subscribers might hâve provided in their agreement that they 
should be released from their undertaking in case the company became 
insolvent or the bonds became worthless or depreciated in value. They 
did not do so, and the reason is manif est. It is that the very purpose 
and object of the agreement was to insure the téléphone company 
against that contingency, and by their contract the subscribers agreed 
that either by a sale to others or a purchase themselves they would in- 
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sure the company the receipt of the par value of the bonds for which 
they subscribed, however worthless they might become. They agreed 
to assume the risk of the dépréciation of the bonds for the chance that 
their prospective value, the value of their commission of five per cent, 
in cash and 40 per cent, in stock of the téléphone company, would more 
than remunerate them for their undertaking ; and it is no défense that 
their expectations hâve not been realized or that their trade turned 
out a bad bargain. There was no error in the ruling of the District 
Court that the underwriting was not a mère agreement to lend money 
to the téléphone company. 

Just before Mr. Busch signed the agreement, he and other directors 
of the téléphone company demanded from it, and its board of directors 
by a resolution agreed that the company would build a plant costing 
about $1,(XX),000 in the city of St. Louis, and thereupon Mr. Busch 
raised his subscription from $50,000 to $100,000, but the company 
never built the plant. It is specified as error that the court below held 
that thèse facts constituted no défense to this action: (1) Because the ' 
contract to build was not embodied in the underwriting and did not 
alter its terms; and (2) because, even if the agreement of the défend- 
ant to take and pay for the bonds and the agreement of the company 
to build the plant had been parts of an entire contract, they were not 
mutual and dépendent covenants, but the covenant to build was inde- 
pendent of the covenant to take and pay for the bonds. 

In support of this spécification counsel contend that "the signature 
of Mr. Busch to the underwriting was conditional upon the érection 
of a plant at St. Louis." The record, however, fails to convince that 
Mr. Busch conditioned either his signature or his covenant to sell or 
purchase the bonds by the érection of such a plant. Mr. Busch might 
hâve made his signature or his performance of his covenant condi- 
tional on the érection of the plant by an appropriate provision in the 
underwriting, and if he intended to condition them it was his duty to 
express the condition in that contract. He inserted no such provision. 
Not only this, but the plant never was built, and at a meeting of the 
board of directors of the company on Mardi 5, 1906, that board deter- 
mined and resolved that the construction of this plant was necessarily 
to be deferred for the présent. Notwithstanding ail this, Mr. Busch 
paid four of his five installments, amounting to $80,000, and he paid 
two of them, amounting to $40,000, after the resolution of March 5, 
1906, deferring the construction of the plant. It cannot be held, in 
the face of thèse facts, that Mr. Busch either conditioned or intended 
to condition his signature to the underwriting or his covenant to pur- 
chase the bonds with the construction of the plant at St. Louis. And 
conceding, without admitting, that the agreement of the company to 
build the plant and the agreement of the subscribers to sell or take and 
pay for the bonds were parts of an entire contract, the former cove- 
nant was independent of the latter, because it was not to be performed 
at the times when the latter was, and no time for its performance was 
stipulated or fixed, while the times of the performance of the latter 
were specified in the covenant itself. 

[3] Where acts are stipulated to be done at specified times by one 
covenant of a contract, and acts are stipulated to be done without fix- 
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ing any time for their performance by another covenant thereof, the 
latter covenant does not condition the former, is independent of it, and 
a breach of the latter, while it may raise a cause of action, is no défense 
to an action for a breach of the former. The same rule generally gov- 
erns where acts are stipulated by one covenant to be donc at différent 
times from those fixed by another covenant for the performance of 
other acts. In Loud v. Pomona Land & Water Co., 153 U. S. 564, 578, 
14 Sup. Ct. 928, 932 (38 L. Ed. 822), the Suprême Court said : 

"In the learned note of Serjeant Williams to the early case of Pordage v. 
Cole, 1 Saund. 320a, it is said that 'if a day be appointed for payment of 
money, or part of it, or for doing any other act, and the day is to happen, 
or may happen, before the thing which is the considération of the money, 
or other act, is to be performed, an action may be brought for the money 
or for not doing such other act before performance; for it appears that the 
party relied upon his remedy, and did not intend to make performance a 
condition précèdent ; and so it is where no time is fixed for performance of 
that which is the considération of the money or other act.' " 

And this is still the law and the reason of such a case and of this 
case. Goldsborough v. Orr, 8 Wheat. 217, 223, 5 L. Ed. 600; Amer- 
ican Emigrant Co. v. County of Adams, 100 U. S. 61, 71. 25 L. Ed. 
563; Red Wing Hôtel Co. v. Friedrich, 26 Minn. 112, 115, 1 N. W. 
827; Clark on Contracts (1894) pages 655, 656. The court below 
rightly held that the contract of the téléphone company to build the 
plant and its breach was no défense to the action against Mr. Busch for 
his breach of his agreement to take and pay for the bonds at the times 
he promised to do so. 

[5] Ail the assignable rights of the téléphone company in or under 
the underwriting hâve been duly transferred and conveyed to the plain- 
tiff below, Stromberg-Carlson Téléphone Manufacturing Company ; 
but counsel argue that the contract was not assignable, because it re- 
cited that the téléphone company desired "to sell an additional $2,500,- 
000 for the purpose of financing its future business and to secure the 
underwriting of said $2,500,000 bonds or such portions thereof as it 
shall not sell," and because it evidenced a personal trust and confidence 
of the subscribers in the téléphone company to use itself the money to 
be paid for the bonds for the future business of the company and not 
to pay its old debts. The argument is not persuasive. It was as in- 
dispensable to the successful financing of the future business of the 
company that its just debts should be paid as that new purchases of 
property should be made, and the underwriting évidences no légal or 
moral restriction of the use of the money to be secured by the sale of 
the bonds to purposes other than the payment of the debts of the com- 
pany or to any spécifie purpose. It is the customary underwriting con- 
tract, and the money realized from it was legally applicable to the pay- 
ment of the debts or to any other lawful use of the corporation. The 
gênerai rule is that contracts and choses in action are assignable, and 
this contract falls under no exception to that rule. Kirkpatrick v. 
Eastern Milling & Export Co. (C. C.) 135 Fed. 146, 149; Litchfield 
Savings Society v. Dibble; 80 Conn. 128, 67 Atl. 476, 477. 

[6] Finally, counsel contend that the court erred, in that it allowed 
a recovery of the entire $20,000 which Mr. Busch agreed to pay as the 
last installment of the price of the bonds for which he subscribed, when 
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the recovery should hâve been limited to the différence betvveen the 
amount he agreed to pay and the value of the bonds and stock he was 
to receive for the payment. The agreement on which this suit is f ound- 
ed is a contract to insure the sale of the subscribed bonds at par, and 
to buy at par the subscribed bonds not sold, and the true measure of 
damages for the breach of this agreement is the différence between the 
agreed price and the value at and after the breach of the bonds and stock 
which the défendant was to obtain therefor. Gordon v. Norris, 49 N. 
H. 376, 383; Collins v. Delaporte, 115 Mass. 159, 162; 2 Sedgwick on 
Damages (9th Ed.) § 753; Yellow Poplar Lumber Co. v. Chapman, 
74 Fed. 444, 454, 456, 20 C. C. A. 503, 513, 515; Cherry Vallev Iron 
Works v. Florence Iron River Co., 64 Fed. 569, 575, 12 C. C. A. 306, 
312; Newark City Ice Co. v. Fisher, 76 Fed. 427, 22 C. C. A. 261 : 
Salem Iron Co. v. Lake Superior Consol. Iron Mines, 112 Fed. 239, 
245, 50 C. C. A. 213, 219; Denver Engineering Works Co. v. Elkins (C. 
C.) 179 Fed. 922, 927; South African Territories v. Wallingford, 1 
App. Cas. (1898) 309, 1 Q. B. Div. (1897) 692, 695; Railroad Co. v. 
Seager, 7 Pa. Super. Ct. 268, 270. 271, 272; San Antonio Ry. Co. v. 
Busch (Tex. Civ. App. 1893) 21 S. W. 164; Id. (Tex. Civ. App.) 23 S. 
W. 308. 

The recovery to which the plaintiff was entitled was, therefore, the 
différence between the $20,000 Mr. Busch agreed to pay and the value 
of the stock and bonds he was to receive for that payment, with inter- 
est on that différence. The court below did not find the value of the 
bonds and stock, nor the différence between that value and the agreed 
price, although there was évidence in the case tending to show that 
they had some value. The resuit is that the findings of the court fail 
to support the judgment, because they do not contain any finding of the 
value of the bonds at or after the breach of the contract, nor of the 
différence between that value and the agreed price of the bonds, 
and they convince that the damages for the breach were not measured 
by the true criterion. 

For this reason, the judgment below must be reversed, and the case 
must be remanded to the court below, with directions to grant a new 
trial. It is so ordered. 

CARLAND, Circuit Judge (dissenting as to resuit). The majority 
opinion déclares: 

"It Is, therefore, no défense to an action agalnst one of the subscrlbers for 
his breach of bis contract that the téléphone company became Insolvent and 
the bonds worthless after he made his contract ; mueh less is it a défense 
to a subscriber who, like Mr. Busch, has performed four-fifths of his under- 
taking ana received four-fifths of its fruits. Peck Colorado Co. v. Stratton 
(C. C.) 95 Fed. 741; Otis v. CuUum, Receiver, 92 U. S. 447, 23 L. Ed. 490. 
The subscrlbers might hâve provided in their agreement that they should 
be released from their undertaking in case the company became insolvent 
or the bonds became worthless or depreclated in value. They did not do 
so, and the reason is manifest. It is that the very purpose and object of 
the agreement was to insure the téléphone company against that contingeucy. 
and by their contract the subscrlbers agreed that either by a sale to otbers 
or a purchase themselves they would insure the company the receipt of the 
par value of the bonds for which they subscribed, however worthless they 
might become. They agreed to assume the risk of the dépréciation of the 
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bonds for the cbance that tlieir prospective value, tlie value of their commis- 
sion of ~i per cent, in cash and 40 per cent, in stock of the téléphone Com- 
pany, would more than remunerate them for their undertaking; and it is 
no défense that their expectations hâve not been realized or that their trade 
turned out a bad bargain." 

I concur fully in this clear and forcible statement of the law, and 
hence I fail to comprehend the opinion of the majority when as a re- 
suit of the court's opinion it déclares that the measure of damages is 
the différence between what Busch agreed to pay for the bonds and 
stock and what the actual value of the same may be shown to be at the 
trial. The only défense that plaintiffs in error made at the trial, upon 
the question of damages, was that the bonds and stock had become 
worthless by reason of the insolvency of the corporation which issued 
the same. The reasoning of the majority opinion in the language above 
quoted necessarily results in the affîrmance of the judgment below, 
which I believe would be entirely correct, and for this reason I dissent 
from the conclusion reached in the opinion of the court. 

If I buy bonds and stock at par to-day, I may not, in the absence 
of a spécial warranty or fraud, défend to-morrow on the ground that 
the stock has fallen to 50 cents. 
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(Circuit Court of Appeals, Fourth Circuit. February 21, 1914. On Keheaîing, 

November 19, 1914.) 

No. 1227. 

1. Adveesb Possession (§ 101*) — Consteuctive Possession. 

The holder of the older and better title is to be regarded as havlng con- 
structive possession, and the holder of the junior and inferior title, that 
may overlap it, cannot iiold adversely until he has entered into the actual 
boundary claimed by the older and better title and acquired adverse pos- 
session thereot' or of some part of it ; it being insutiicient that he enters 
into possession of land outslde the boundaries of the land in controversy, 
though within the limits of his paper color of title. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ 575- 
589; Dec. Dig. § 101.*] 

2. Adverse Possession (§ 53*) — Colob of Title — Continuity of Possession. 

Where a clainiant under color of title takes possession and holds for a 
time adversely, but vacates before the statutory period expires, the mo- 
ment such vacation occurs the ovi^ner, by reason of his légal title, will be 
regarded as in constructive possession, and the adverse possession of the 
wrongdoer is at an end. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ 266- 
270; Dec. Dig. § 53.*] 

3. Adverse Possession (§ 112*) — Burden of Peoof. 

The burden is on him who asserts adverse possession to sustain every 
'élément involved therein by a prépondérance of the proof, and, if he fails 
wlth référence to any élément, it is the court's duty to charge that there 
is no sufflcient évidence of adverse title. 

[iCd. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 051. 
653, 654, 657-659, 661-603, 665, 666 ; Dec. Dig. § 112.*] 

■For otlîer cases see same tapie & S ndmbeb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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4. Adverse Possession (§ 14*) — Constbuctive Possession. 

No length of constructive possession will ripen a defective title Into a 
valid one, but the possession for that purpose must be aetual and contlnu- 
ous. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dlg. §§ 77- 
81; Dec. Dig. § 14.*] 

5. Adverse Possession (§ 14*) — Possession of True Owneb. 

Where there is no aetual possession of land, the law carries the pos- 
session to the real owner. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 77- 
81 ; Dec. Dig. § 14.*] 

6. Adverse Possession (§ 44*) — Coloe of Title. 

Possession of land under color of title must be taken by the claimant 
hlmself, his servants or tenants, and by him or them continued for the 
statutory period, and Is not establlshed by proof of a single entry on the 
land against which an injunction has been promptly secured. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dlg. §§ 226- 
231 ; Dec. Dig. § 44.»] 

In Error to the District Court of the United States for the Eastern 
District of North Carolina, at Elizabeth City; Henry G. Connor, 
Judge. 

Action by T. K. Parrish against the Foreman-Blades Lumber Com- 
pany and others. Judgment for défendants, and plaintiflf brings error. 
Reversed. 

George W. Ward, of Ehzabeth City, N. C, and J. Crawford Biggs, 
of Raleigh, N. C. (Ward & Thompson, of Elizabeth City, N. C, and 
Winston & Biggs, of Raleigh, N. C, on the brief), for plaintiff in 
error. 

A. D. MacLean, of Washington, N. C, and W. D. Pruden, of Eden- 
ton, N. C. (James H. Pou, of Raleigh, N. C, and J. B. Leigh, of 
Elizabeth City, N. C, on the brief), for défendants in error. 

Before PRITCHARD and WOODS, Circuit Judges, and DAY- 
TON, District Judge. 

DAYTON, District Judge. The plaintiff in error, also plaintiff 
below, claimed, in this action, that, as tenant in common with the de- 
fendants, he was the owner of an undivided two-thirds interest in a 
tract of 3,306 acres of land, a part of the Josiah White tract, situate 
in Pasquotank county, N. C. He charged défendants with entering, 
thereon, unlawfuUy cutting timber theref rom, and refusing to account 
to him therefor, or any part thereof, wherefore he had secured an 
injunction from the court below, inhibiting such timber cutting until 
this action could be instituted at law and the title inter partes could 
be determined therein. Replying to this complaint, défendants sub- 
stantially pleaded adverse possession, under colpr of title, for 3, 7» or 
20 years, accqrding to whichever term of limitation, by law, might 
be necessary to bar plaintiff's right of entry. A trial had in the court 
below resulted in a verdict and judgment for the défendants. 

Without setting forth the long and complicated chain whereby 

■For ether cassa ses same topic & i numbbb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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plaintiff traced his title back to the commonwealth's grant to Hamil- 
ton, it is sufficient to say that on August 5, 1857, Skinner and Warren 
owned a two thirds undivided interest and one Cannon the other un- 
divided third interest in this land. On that date they executed their 
deeds, one to the other, whereby they constituted a Une running "south 
21% west from Temple's corner" as a division one between them. 
Numerous subséquent conveyances and judicial proceedings intro- 
duced in évidence substantially established the fact that this paper 
title, at the time of the institution of this suit, was vested, so far as the 
land in controversy lying west of this division Une was concerned, 
two undivided thirds in plaintiff and the remaining third in défend- 
ants. But, while this is true, it also appears to be true that, after the 
division line was established, Warren and Cannon undertook, by deed 
of date September 16, 1866, to convey land lying west of this line, in- 
cluding the land in controversy, to Underwood and wife, and White, 
on his part, undertook to exclude Cannon and claim the whole of the 
tract, lying west of the line, in severalty, and in subséquent convey- 
ances by White and his grantees (including three decrees in equity 
causes relating to his title) the whole of the tract is sought to be con- 
veyed and transferred and not an undivided interest. In effect this 
gives rise to defendant's contention that, on both sides, the parties 
in interest, by their acts and deeds, undertook to and did oust each 
other as tenants in common as to the land in controversy and prac- 
tically acquired paper colors of title, and the one, so acquired by them, 
by seven years' adverse possession, has barred plaintiff's right in their 
favor. On the other hand, it is very earnestly insisted by plaintiff 
that the gênerai rule "that where one of the several tenants in com- 
mon exécutes a deed purporting to convey the entire premises to 
one who enters in possession thereunder, claiming title or recording 
his conveyance, this will constitute a disseisin of his cotenants, and 
after the expiration of the statutory period of limitations their right 
to the land will be barred," is not upheld in North Carolina, but the 
contrary, and therefore, being tenants in common still, nothing short 
of 20 years' adverse possession could bar plaintiff's right. A number 
of North Carolina cases are cited to sustain this contention. In our 
view of the case this question becomes immaterial. It is conceded 
that only color of title could be secured by any such attempted dis- 
seisin, and that adverse possession must be held for at least seven 
years before such color could ripen into perfect title. 

[1] Such possession must be adverse, actual, visible, exclusive, and 
continuons. The holder of the older and better title is always to be 
regarded as having constructive possession, and the holder of the 
junior and inferior title, that may overlap it, cannot hold adversely 
until he has entered upon the actual boundary claimed by the older 
and better title and acquired adverse possession of it or of some part 
of it. In other words, he cannot, by entry into and possession of 
land outside of the land in controversy, although it be within the limits 
of his paper color of title, overcome the superior right of the holder 
of the better title by reason of the constructive possession vested by 
law in the latter. 
217 F.— 22 
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[2] In ca<:c, too, the claimant under color of title does take posses- 
sion and hold for a time adversely, but vacates before the statutory 
period expires, that moment the owner, by reason of his légal title, will 
be regarded as in the constructive possession and the adverse posses- 
sion of the wrongdoer at an end. 

[3] It follows that the évidence of adverse possession must be pré- 
pondérant, and that the burden is upon him who asserts it to sustain 
every élément involved in it, and, failing in proof of any one of thèse 
éléments necessary to constitute it, it is the duty of the court to in- 
struct the jury that there is no sufficient évidence to allow him to 
hold the land. 1 Cyc. 981 et seq. and 1143. Davis v. Seybold (C. C. 
A. 4th Ct.) 195 Fed. 402, 115 C. C. A. 304; Jarvis v. Johnson (D. C.) 
208 Fed. 353. 

[4] As said by the Suprême Court of North Carolina in Williams 
V. Wallace, 78 N. C. 308 (side page 354) : 

(1) No length of constructive possession will ripen a defective title 
to land into a good one ; the possession must be actual and continuous. 

[5] (2) Where there is no actual possession of land shown, the lavv 
carries the possession to the real owner. 

[6] (3) A possession of land under color of title must be taken by a 
man himself, his servants or tenants, and by him or them continued 
for seven years together; therefore, where, in an action to recover 
land, it appeared that the plaintifif under color of title had made occa- 
sional entries upon the land at long intervais for the purpose at one 
time of cutting timber, at another of making bricks, &c., held, that the 
plaintiff was not entitled to recover. 

Governed by thèse well-settled principles of law, an examination of 
ail the évidence introduced for the purpose of establishing adverse 
possession, under color of title in the défendants, of the land actually 
in controversy in this case, has convinced us that it was whoîly insuffi- 
cient for the purpose, but, on the contrary, tended to réfute the claim 
that such possession had been attempted to be taken within the bound- 
aries of the land lying west of the division line to which this con- 
troversy alone related, except upon one occasion, when an injunction 
was promptly secured against it. The learned trial judge, therefore, 
erred in refusing the plaintifï's motion for an instructed verdict in his 
favor. 

The judgment of the court below will be reversed, and the case re- 
manded, with instructions to set aside the verdict and award a new 
trial. 

Reversed. 

On Rehearing. 

PRITCHARD, Circuit Judge. This case was heard and decided 
by this court at the February term, 1914, at which time the court fîled 
an opinion, reversing the judgment of the lower court, in which it 
was held that there was not sufficient évidence offered in that court 
bearing upon the question as to the possession of the défendants to 
justify the jury in finding in favor of the défendants, and a reversai 
was directed, and judgment entered accordingly. 

On June 13, 1914, a rehearing was granted upon a pétition of de- 
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fendants in error, and the case was reargued at this term. After due 
considération of the same, we are of opinion that the conclusion 
reached by this court in the first instance as respects this point was 
correct. 

Therefore we adhère to our former décision reversing the judgment 
of the lower court. 



McKINNON V. NEW YORK ASSETS RExlLIZATION CO. 

(Circuit Court of Appeals, Second Circuit. July 30, 1914.) 

No. 232. 

1. INJITNCTION (§ 26*) RESTEAINING PkOSECUTION OF ACTION AT TjAW DE- 

FENSES AVAILABLE IN LaW ACTION. 

A court of equity Will not enjoin tlie prosecutlon of an action at law 
agalnst the complainant, to enable him to establish a défense whlch, under 
the statute, he might liave pleaded as a eounterclalm in the action at law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§' 24-49, 54^61 ; 
Dec. Dig. § 26.*] 

2. Subrogation (§ 26*) — Pebsons Entitled to Subeogation — Voluntaby 

Payment of Dëbt oe Anotheb — "Volunteee." 

One who is under no légal obligation or liability to pay a debt is, if he 
pays it, a mère "volunteer," and cannot Invoke the principle of exonéra- 
tion through subrogation to the rights and securities of the credltor. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. § 67; Dec. 
Dig. § 26.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Volunteer. 

Nature and theory of right of subrogation, see note to Marchants' & 
Mlners' Transp. Co, v. Robinson-Baxter-Dissoway Towing & Transp. Co.. 
113 a 0. A. 434.] 

3. Subbogation (§ 26*) — Voltjniart Payment of Debt. 

Corporate stock owned by a bank was wrongfully pledged by another, 
with stock of another owner, as collatéral seeurity for his own note. On 
maturity he tendered payment of the note, which was refused. Subse- 
quently the bank paid the note and received ail of the collatéral. Held. 
that the tender by the pledgor, while it did not discharge the debt, ex- 
tinguished the lien of the pledgee, that the bank could hâve then recov- 
ered its own stock without payment of the note, and that such payment 
was voluutary, and gave it no légal right to exonération or contribution 
from the stock of the other owner. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. § 67; Dec. 
Dig. § 26.»] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This suit cornes hère on appeal from an order and decree made in 
the District Court of the United States for the Southern District of 
New York and dated December 19, 1913, dismissing the bill of coni- 
plaint for insufficiency of facts to constitute a valid cause of action. 

On or about February 8, 1907, Arthur P. Heinze contracted to purchase from 
Clinton Gilbert and Charles W. Morse 2,815 shares of Chase National Bank 
stock' at the price of $275 for each share, and on or about that day he paid 
$111,000 on account of the purchase price. On or about June 12th of the 
same year Heinze desired to borrow $150,000 to use in payment of a part of 
the purchase price, and made an arrangement with Charles W. Morse to give 

•For other cases see same topic & § sumbeb in Dec. & Am. Digs. 1907 to date. & Uep'r indexes 
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the latter hls note for $150,000 to be seeured by 500 of thèse shares o( the 
stock of the Chase Natioiuil Bank, which were to be purchased with the pro- 
ceeds thereof, and 2,000 shares of Uie common stock of United Copper Com- 
pany ; and this note Morse was to hâve discounted and dévote the procce<ts 
to the payment of the balance of the purchase price. In order to obtaiii for 
lleinze the money required, Morse made an arrangement with the Metropolitan 
Trust Company to borrow the sum of $150,000 on his own note to be seeured 
by 1,000 shares of Chase National Bank stock. Heinze then caused to be de- 
livered to Morse the 500 shares of the Chase National Bank stock, which he 
was able to obtaiii because the arrangement had been completed to obtain 
jnoney to pay for the same out of the proceeds of the note. Thereupon on 
June 16, 1907, Morse gave his note for $150,000 to the Metropolitan Trust Coni- 
liany, seeured by those 500 shares and other .500 shares of the Chase Na- 
tional Bank stock belonging to the National Bank of North America, 
ail which shares had been taken for this purpose by Morse without the au- 
thority or consent of either I-Ieinze or of the National Bank of North America. 
The proceeds of Morse's note were applied to the payment for the balance 
of the purchase price owing ty Heinze upon his purchase of the Chase Na- 
tional Bank stock. Morse, having taken the bank's 500 shares to secure 
money to pay Heinze's indebtedness, transferred the latter's note to the bank, 
which still owns it. Before the maturity of the note at the Metropolitan 
Trust Company that company was notifled that Morse was not the owner of 
any of the 1,000 shares which he had pledged, but that 500 shares belonged 
to the bank and the other 500 shares belonged to défendant Heinze, which 
the bank was entitled to recel ve as security for an indebtedness due to it by 
Heinze. The latter also notifled the trust company that 500 of the shares 
belonged to him, but made no tender of the amount owing either upon the 
Morse note or upon his own note for the same amount Upon the maturity 
of the note. Morse and one John L. EUiott tendered the full amount and in- 
terest of the Morse note to the trust company and demanded the returu ol 
the 1,000 shares of the Chase National Bank stock. This request was not 
complied with, on the ground that the stock dld not belong to Morse and 
Klliott, and that 500 of the shares were the property of Heinze. Thereafter 
the trust company refused a tender made by the receiver of the National 
Bank of North America. An action was then begun by the receiver against 
the trust company for the conversion of the 500 shares of stock belonging to 
the bank, which action was successful, and by stipulation the trust company 
delivered 1,000 shares of the stock of the Chase National Bank on the pay- 
ment to it by the receiver of $150,000 with Interest. And on appeal to this 
court the .iudgment was affirmed. 172 Fed. 846, 97 C. O. A. 194. 

The receiver paid the trust company the amount of Morse's note and re- 
ceived the 1,000 shares of Chase National Bank stock, and asaumed to hold 
In accordance with the opinion of this court "the possession of ail of the <'ol- 
lateral, one-half as owner, the other as substituted pledgee." The receiver 
having thus obtained possession of the shares sold the whole 1,000 shares. 
The sale was made on September 3, 1911, was in accordance with the terms 
of the Morse note, and after notice to Heinze had been given ; and the latter 
ts alleged in the bill of complaint to hâve acquiesced in the sale. 

Thereafter and on December 12, 1911, the New York Assets Realization 
Company, the défendant herein, as assignée of Heinze, commenced an action 
at law for the alleged conversion of thèse shares of stock through this sale, 
and demanded $275.000 damages. The complaint was dismissed; but on 
writ of error this court reversed the .Iudgment, on the ground that Morse's 
tender had discharged the lien of the trust company (209 Fed. 791, 126 C. C. 
A. 515) : and on rehearing this court adhered to its previous ruling (209 
Fed. 795, 126 0. C. A. 515). 

J. Markham Marshall and Alexander B. Siegel, both of New York 
City, for appellant. 

Ferdinand E. M. Bullowa, of New York City (Ferdinand E. M. Bul- 
lowa, Emilie M. Bnllovv-a, and Richard S. Harvey, ail of New York 
City, of counsel), for api)cllee. 

Before WARD, HUNT, and ROGERS, Circuit Judges. 
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ROGERS, Circuit Judge (after stating the facts as above). [1] This 
is a suit in equity in which the District Court was asked to enjoin the 
défendant from the prosecution of an action at law which it has 
brought against the complainant to recover for the alleged conversion 
of 500 shares of the capital stock of the Chase National Bank of New 
York, which shares are alleged to be of the value of $275,000 and to 
assume jurisdiction of the whole controversy existing between the 
parties in respect to the stock in question. The suit is brought upon 
the theory that the complainant is entitled to certain relief which a 
court of equity alone can grant; and it is necessary for us to déter- 
mine whether the court below erred in dismissing the bill. 

When Morse pledged with the trust company the Heinze shares and 
the shares belonging to the National Bank of North America, the 
trust company had no knowledge of the fact that Morse had no title 
to the stocks and was without power to make such use of them. The 
trust company advanced the money bona fide upon the Morse note 
without notice of the actual ownership of the shares and in reliance 
upon the apparent title of Morse. This wrongful pledge of the stock 
gave the trust company a lien upon it by estoppel under the authority 
of the well-known case of McNeil v. Tenth National Bank, 46 N. Y. 
325, '7 Am. Rep. 341 (1871). 

And so long as the lien continued the National Bank of North 
America, if it desired to recover the possession of the shares, would 
hâve been under the necessity of paying the Morse note, and if it had, 
under such necessity, paid the note in order to protect its rights and 
save its property, it would, no doubt, hâve been justified in invoking 
the principle of subrogation and would hâve succeeded to the rights 
and securities of the trust company. 

But the difficulty is that the lien which the trust company acquired 
on the collatéral deposited with it was lost prior to the time when the 
bank paid the note. It appears from the allégations contained in the 
bill that after Morse's note had matured he tendered to the trust com- 
pany the full amount, with interest, and demanded the return of the 
collatéral, but the tender and the demand were refused. Likewise 
after the maturity of the note the receiver of the National Bank of 
North America tendered the trust company the amount due, with in- 
terest, and demanded the delivery of the stock, and this demand was 
also refused. 

The refusai of the trust company to accept the tender made by 
Morse, the pledgor, did not discharge the debt, but it did discharge 
the lien. We hâve already passed on that question and decided that 
the lien was lost. New York Assets Realization Co. v. McKinnon, 
209 Fed. 791, 126 C. C. A. 515 (1913). That question cannot be 
regarded as an open one in this court. We know of no conflict 
in the authorities, and the principle is as well estabHshed as any other 
in the law, that a valid légal tender of the amount of a lien debt dis- 
charges the lien and leaves the creditor to his personal claim against 
the debtor. 

The receiver of the National Bank of North America, after the trust 
company refused its tender and demand for the return of the collatéral, 
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brought an action against it for the conversion of the 500 shares which 
belonged to the bank. It had been stipulated before the case was tried 
that if a verdict should be found in favor of the plaintifif "judgment 
should be entered to the efïect that the Metropolitan Trust Company 
should deliver the said note of Charles W. Morse, dated June 13, 
1907, together with the said 1,000 shares of the stock of the Chase 
National Bank, to the said Charles A. Hanna, as receiver of the Na- 
tional Bank of North America in Newr York, upon payment to the 
said Metropolitan Trust Company, by the said Charles A. Hanna as 
receiver, as aforesaid, of the full amount due upon the said note." A 
verdict was directed in favor of the plaintiff, and judgment entered in 
accordance with the verdict and stipulation. Upon appeal to this court 
the judgment was affirmed. Metropolitan Trust Co. v. McKinnon, 172 
Fed. 846, 97 C. C. A. 194 (1909). There were expressions contained in 
that opinion which indicated that the bank could only obtain posses- 
sion of the collatéral by paying the note, and that in paying the note 
the bank would not be a volunteer, nor an intermeddler, but would 
be protecting its own property. Thereupon the complainant paid the 
note and received the collatéral; and having thus obtained possession 
of the 1,000 shares it sold them at the highest price obtainable, $362.50 
a share. It applied the proceeds realized from the sale of Heinze's 
500 shares to the payment of the Morse note, and what remained 
was applied to the payment of the note due from Heinze to the bank. 

This led to the commencement of an action brought by the New 
York Assets Realization Company, as assignée of Heinze, to recover 
$275,000 for the conversion of the stock by the sale which the bank 
had made. The complaint was dismissed in the court below, but the 
case was reversed in this court. The reversai was based on the fact 
that the tender had discharged'the lien, a fact which does not seem to 
hâve been brought to the court's attention in the earlier case in this 
court. That décision, therefore, established the right of the New York 
Assets Realization Company, as the assignée of Heinze, to maintain 
its action at law against McKinnon as the agent of the National Bank 
of North America to recover for the conversion of the stock, and that 
action is still pending. It is that action which we are now asked to 
enjoin. 

It appears that, in the answer which McKinnon interposed to the 
complaint in that action, he failed to set up by way of counterclaim 
and in diminution of damage the amount of the Heinze note for $150.- 
000 which was transferred to the National Bank of North America 
by Morse, and to the payment of which, as before said, the bank, after 
selling the stocks, had applied a part of the proceeds thus realized. 

The Revised Statutes of the United States provide that: 

"The practlce, pleadings, and forms and modes of proceedlngs In civil 
causes, other than equity and admlralty causes, in the Circuit and District 
Courts, shall conform, as near may be, to the practice, pleadings, and forms 
and modes of proceedings existing at the time in llke causes in the courts oC 
record of the State within which such Circuit or District Courts are held." 
U. S. R. S. § 914 (XJ. S. Comp. St. 1901, p. 684). 

Under the New York Codes the complainant might hâve set up 
Heinze's note as a counterclaim in the action brought to recover for 
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the conversion. The Code of Civil Procédure provides (section 500) 
that the answer of the défendant may contain a statement of any new 
niatter constituting a défense or counterclaim. And it is provided in 
section 501 that the counterclaim must be one of the following causes 
of action against the plaintiff or against the person whom he represents 
and in favor of the défendant ; 

(1) "A caiist of action arising out of the contract or transaction, set fortii 
in tlie couii)liiint as tlie fouudation of the plaintiff"s claim, or counected with 
the suiiject of tlie action." 

The matter vi'hich the complainant relies upon, and asserts he is en- 
titled to counterclaim, he might hâve set up in the action at law, as it 
is a matter which arose "out of the contract or transaction set forth in 
the complaint." He did not, however, see fit to do so, and has never 
made any application to the court below to amend his answer and 
permit him to set it up as a défense in the action at law. The fact 
that he might hâve availed himself of this défense in the action at 
law and has failed to do so afïords him no ground for coming into 
equity. Bispham in speaking of the right of set-off says : 

"This right [of set-off], although it did not orlginaliy exist at conamon law, 
«vas, nevertheless. so effectualiy introduced by statute that it now, perhar«, 
furnishes no ground for interférence by a chancellor as an équitable right." 

This view he supports by an extended citation of the cases. And 
the law is settled that where one has a good défense at law, and 
failed to set it up when he had the opportunity, equity withholds any 
assistance, unless he can show that he was prevented from availing 
himself of the défense by fraud or accident unmixed with his own 
or his agent's négligence. 

[2] The complainant also bases his appeal to the aid of a court 
of equity upon the theory that he is entitled to be exonerated from 
the payment of the Morse note and to be reimbursed for his payment 
of the note in accordance with the terms of the judgment against the 
Metropolitan Trust Company by the proceeds from the sale of the 
Heinze stock, and that this right of exonération is recognized solely 
in equity. The answer to this is that the principle of exonération is 
not applicable to the facts of this case. It is true that the 500 shares 
which belonged to the bank were taken without considération to it 
and used to secure for Heinze the money wherewith to pay for the 
balance of the purchase price of the shares belonging to Heinze, and 
that the bank at one time may hâve been in a position where it would 
hâve been entitled to hâve had the shares of Heinze's stock belonging 
to it exonerated from the payment of the Morse note. But, whatever 
its right to do this may hâve been, it ceased to possess any such right 
when it voluntarily paid the Morse note. It paid that note as a vol- 
unteer, being at the time the payment was made under no compulsion 
to make it. While the trust company's lien on the stock continued it 
could not hâve recovered its own stock without paying the note, but 
when the trust company lost its lien on the stock by the tender the 
bank could at once hâve recovered the stock without paying the Morse 
note. One who is under no légal obligation or Hability to pay a debt 
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is, if he pays it, a mère voluriteer. In paying the note as a volunteer 
the complainant lost his right to invoke fhe principle of exonération. 

"The equitles of contribution and exonération arise only when the paymout 
is made in discharge of a binding obligation." Bispham's Equity, § 332. 

[3] We do not question the principle that where the owner of 
property pledges it for the debt of another such property occupies 
the position of a surety. That principle has been recognized in nii- 
merous cases. Smith v. Savin, 141 N. Y. 315, 36 N. E. 338; Le Mar- 
chant V. Moore, 150 N. Y. 209, 44 N. E. 770; Farwell v. Bank, 90 
N. Y. 483. And if complainant is right in thinking that the Bank 
of North America at one time had the right to compel the application 
of the Heinze shares to the payment of the Morse note bef ore resort 
was had to the shares which it owned, we cannot see that that princi- 
ple can be invoked now under the existing f acts. If the bank's shares 
at one time occupied the position of surety, that position was lost 
when the tender was made and refused. In Mitchell v. Roberts (C. C.) 
17 Fed. 781, the court said: 

"When property of any liind Is mortgaged or pledged by the owner to se- 
cure the debt of another, such property occupies the iwsltion of surety, and 
whatever will discharge a surety will discharge such property." 

The jurisdiction of a court of equity to protect équitable rights by 
enjoining an action at law cannot, of course, be questioned. An in- 
junction will be granted to restrain a légal proceeding whenever an 
équitable title is not recognized or an équitable right not enforced in 
the action at law, or when exact and complète justice cannot be had 
between the parties, except through the remédies of the equity court. 
But there is nothing in the facts of this case to show that the com- 
plainant has any right for which courts of law do not afïord an adé- 
quate remedy. 

Decree affirmed. 



THE SAMSON.t 

BARGES NOS. S, 9, AND 27. 

(Carcuit Court of Appeals, Nlnth Circuit October 13, 1914.) 

No. 2393. 

1. Admikaltt (§ 118*) — Review on Appeal — Findings op Pact. 

In cases on appeal in admlralty, when questions of fact are dépendent 
on conflicting évidence, the décision of the district judge, before whom the- 
case was tried, and who heard and saw the witnesses, will not be re- 
versed, unless elearly agalnst the évidence. 

[Ed. Note. — For other cases, see Admlralty, Cent Dig. §§ 758-775, 79i ; 
Dec. Dig. I 118.*] 

2. Collision (§ 66*) — Meeting Xowb — Unuanaobablb Tow. 

A findiug by the district court that a collision on the Columbia river a t 
night between barges loaded with stone in tow of a tug passlng down, 
which had a barge on each side and one in front, and a steamer coming 
up with an oil barge on her side, was due to the fault of the tug, whosc 

•For other cases see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indeï— 
tRehearing denied November 17, 1914. 
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tow became unmanageable, and was carrled by the current over toward 
the Oregon side of the river, held supported by the évidence. 

[Ed. Note. — For other cases, see Collision, Cent Dlg. g 84; Dec. Dlg. 
S 66.* 

Collision with or between towiug vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

8. Collision (§ 132*) — Suit foe Damages — Meastjee of Damages. 

Where a vessel, which became a total loss as the resuit of a collision, 
had no market value, the cost of her construction, with proper déduction 
for dépréciation, may properly be taken as the measure of damages. 

[Ed. Note. — î'or other cases, see Collision, Cent. Dig. § 286; Dec. Dlg. 
§ 132.*] 

Appeal f rom the District Court of the United States for the District 
of Oregon ; Edward E. Cushman, Judge. 

Suit in admiralty for collision by the Shaver Transportation Com- 
pany, owner of the steamer Henderson, against the steam tug Samson 
and barges No. 8, No. 9, and No. 27, Columbia Contract Company, 
claimant, with the Standard Oil Company of California impleaded. 
Decree against respondent vessels, and claimant appeals. Affirmed. 

For opinion below, see 208 Fed. 347. 

Libel in rem against the steamer Samson and barge No. 8, barge No. 

9, and barge No. 27, owned by the Columbia Contract Company, and 
libel in personam against the Standard Oil Company of California, 
owner of oil barge No. 93, for damages for loss of the steamer Hen- 
derson. 

Teal, Minor & Winfree and Rogers MacVeagh, ail of Portland, Or., 
for appellant. 

Wood, Montague & Hunt, of Portland, Or., for appellee. 

Snow & McCamant and George B. Guthrie, ail of Portland, Or., for 
Standard Oil Co. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. 1. This action is the resuit of a colli- 
sion between the steamship Henderson and a barge loaded with stone 
in tow of the tugboat Samson on the Columbia river on July 22, 1911, 
at about 1 :40 a. m. 

The Henderson was a stern-wheel river steamer 158 feet long with 
a beam of 31.6 feet. At the time of the accident, she was proceeding 
up the river at a speed of about three or four miles an hour, and was 
towing a steel oil barge, known as barge No. 93, owned by the Stand- 
ard Oil Company. The oil barge was 300 feet long, with a beam of 
34 feet. The Henderson was lashed to the port quarter of the oil 
barge in such manner that she extended along the port side of the barge 
a distance of about 100 feet ; the stem of the Henderson being slightly 
inclined toward the side of the oil barge. The barge had no motive 
power of her own ; but the pilot who was in command of both vessels 
was stationed on the oil barge, and the steering of both vessels was 
directed by him f rom the deck of the oil barge. 

The Samson was a sea-going tugboat about 110.4 feet long with a 
beam of 25.4 feet. She was proceeding down the river at a speed of 

•For other cases see same topic & § number in Dec. & Am, Digs. 1907 to date. & Rep'r Inde.xei; 
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about seven miles an hour, and was towing three barges (Nos. 8, 9 and 
27), each of which was loaded with about 1,000 tons of stone. The 
barges were arranged in what is known as a "spike tow" ; barge No. 
8 being lashed to the starboard side of the Samson in such position 
that the stern of the barge was about abreast of the beam of the tug- 
boat, barge No. 9 being lashed to the port side of the Samson and op- 
posite to and abreast of barge No. 8, and barge No. 27 being lashed 
between barges Nos. 8 and 9 and directly in front of the tugboat, the 
stern of barge No. 27 setting against the stem of the tugboat. Barge 
No. 8 and barge No. 9 were about 160 feet long, with a beam of 38 
feet. Barge No. 27 was 150 feet long, with a beam of 36 feet. Barges 
Nos. 8 and 9 extended in front of the stem of the Samson for a dis- 
tance of about 90 feet, and barge No. 27 extended in front its full 
length of 150 feet. The barges were propelled and steered by the tug- 
boat and were in command of a pilot who was stationed on the tug- 
boat. 

The night of the accident was dark, but clear. There was no fog, 
and lights were easily discernible. The tide was running downstream, 
and the ordinary fiow thereof was increased by reason of the f reshets 
of that season of the year. On the right-hand side of the river, ascend- 
ing the same, was the Oregon shore ; on the lef t-hand side was Puget 
Island. At the point of the accident, and for a distance of about a mile 
above the same, the river was about one-half of a mile wide. Deep 
water prevailed from shore to shore. The channel was designated by a 
range line extending approximately down the center of the river ; the 
range line being delineated by range lights placed at appropriate points 
on the shore. About one mile up the river from the point of the acci- 
dent it made a turn to the eastward around a point of Puget Island, 
forming an angle of about 135 degrees. 

The pilot, who was in charge of the Samson and the barges which 
she was towing, testified that he first saw the Henderson and the oil 
barge coming up the river as he was rounding the point of Puget 
Island at the bend of the river ; that the Samson was then well over on 
the island side of the river, and only about 400 feet from that shore ; 
that, upon observing the Henderson, he immediately ported his helm ; 
that, when the Henderson had reached a point about one-half of a mile 
down the river, she blew one whistle, thereby indicating that she in- 
tended to pass the Samson port to port ; that he immediately answered 
with one whistle ; that, upon the exchange of thèse signais, he ported 
his helm a little more ; that about two minutes intervened between the 
time when he first saw the Henderson and the time when the whistles 
were exchanged and the helm of the Samson further ported ; that at 
the latter time he was about 800 feet oiï of the Puget Island shore : that 
he continued to put his helm to port until he was within about 400 feet 
of the Henderson; that the Henderson then gave another whistle, 
again signif ying her intention to pass port to port ; that he answered 
this second signal, and then put the helm of the Samson hard over to 
port ; that he was then about 800 feet from the Puget Island shore ; 
and that the collision occurred almost immediately after the second 
whistles were exchanged. The évidence is conflicting as to which of 
the barges in tow of the Samson struck the Henderson. Both barge 
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No. 9, which was lashed to the port side of the Samson, and barge No. 
27, which extended eut in front of the Samson, were damaged to some 
extent, and it is very probable that both of them contributed to the 
hole which was torn in the port bow of the Henderson just aft of the 
stem. The oil barge was not damaged. The lines by which the Hen- 
derson was lashed to the oil barge were broken by the force of the im- 
pact, and she sank almost immediately thereafter, drifted down the 
river for some distance, and was later beached by the Samson in shal- 
low water along the Oregon side of the river. After the collision, the 
oil barge was anchored in the river about 200 feet from the Oregon 
shore. The Samson's barges were also anchored, but the testimony is 
in conflict as to their positions; the pilot of the Samson testifying 
that they were anchored within 200 feet of the Puget Island shore, 
and some fishermen, who were tending their nets in the vicinity, testi- 
fying that two of them were anchored on the Oregon side of the river 
and the third on the Puget Island side. 

So far as the signais exchanged between the vessels prior to the col- 
lision are concerned, the testimony is in ail substantial respects with- 
out conflict. But the testimony relating to the position of the Hen- 
derson and of the Samson at the time of the collision, with respect to 
the range Une marking the channel of the river, is absolutely irrecon- 
cilable. The range line, as we hâve stated, extended up the middle of 
the river. In view of the signais which had been exchanged between 
the vessels, the Henderson was therefore entitled to ail of that portion 
of the stream lying on the Oregon side of the range line, and the Sam- 
son was entitled to ail of that portion of the stream lying on the Puget 
Island side of the range line. E^ch of the parties, appreciating thèse 
facts, endeavored to show that its vessel was on its rightful side of the 
river, and that the collision was caused by the vessel of the other party 
transgressing thereon. 

Witnesses for the libelant, including the pilot who was in charge of 
the Henderson and the oil barge, testified that the collision occurred 
on the Oregon side of the river, and the libelant contended that the 
position of the oil barge after the accident conclusively established the 
exact position of the Henderson at the time of the collision. On the 
other hand, witnesses for the claimant of the Samson testified that the 
collision occurred well over on the Puget Island side of the river, and 
the claimant points to certain testimony with respect to the position of 
the stone barges after the collision as conclusive of the question. 

[ 1 ] Out of the great mass of conflicting testimony with respect to 
the maneuvers of the respective vessels prior to the collision, and the 
positions of the various tows thereafter, the learned judge of the court 
below found that the point of collision was well to the Oregon side of 
the channel, and concluded that the fault was with the Samson. This 
finding, under well-settled mies of appellate procédure, should not be 
disturbed. Spencer v. Dalles, P. & A. Navigation Co., 188 Fed. 865, 
868, 110 C. C. A. 499. As said by this court in The Alijandro, 56 Fed. 
621, 6 C. C. A. 54: 

"The rule is well settlecl that in cases on appeal in admiralty, wlien tlio 
questions of fact are dépendent upon conflicting évidence, the décision of the 
district judge, who had the opportunity of seeing the witnesses and judging 
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thelr appearanee, manner, and credibility, wlll not be reversed, unless It 
clearly appears that the décision Is against tlie évidence." 

[2] In the présent case we think the finding of the trial judge is 
fully supported by the great weight of the évidence. The reasonable 
inference to be drawn from the testimony of the pilot of the Samson 
is that at the time of the colhsion, and for some time prior thereto, he 
did not hâve complète control of his tugboat and the barges which he 
was towing. The tide was running down the river. In addition, it 
was the flood season of the year, when the currents of the river were 
particularly strong. The pilot testified that, at the point of the island 
where he made the turn to go down the river, the current had a tend- 
ency to set over to the Oregon shore, although the full sweep of the 
current did not commence until a point about 200 feet off the Puget 
Island shore was reached. Yet, despite his knowledge of thèse facts, 
he proceeded to round the point of the island, with the three barges 
heavily loaded with stone, at a speed of about seven miles an hour, 
and, as he himself testified, at a distance of about 400 feet oH the Puget 
Island shore. That he got caught in the sweep of the current and lost 
control of the Samson and of her tows is shown by his testimony to 
the effect that when he first sighted the Henderson he had his helm 
aport and was about 400 feet from the Puget Island shore; that, after 
sighting the Henderson and receiving her first signal, he further ported 
his helm ; that he continued with his helm almost hard aport for a dis- 
tance of about one-half of a mile or until he got the second signal from 
the Henderson, and that at this latter time he was 800 feet from the 
Puget Island shore. In explanation of this he admitted that he thought 
the Samson drifted away from the island "on account of the current 
setting her off." He further testified as foUows: 

"Q. Stlll not seeing you were getting doser to the island, but on the con- 
trary getting further away, why didu't you give hard aport helm? A. I gave 
her hard aport helm just before the second whistle was given. She was 
.swinging, heading toward the island ail the way. I couldn't do more than 
keep her that way, but she was going down broadside. Q. Didn't you thiuk 
it was your duty when nervous about this bad steering and trying to give 
plenty of room, when you were not getting closer to the island but further 
away, don't you think It was your duty to put your helm hard aport? A. 
She was going over ail the time. Glving more port helm ail the time. Q. 
Wasn't she going away from the island? A. I couldn't help that. The boat 
wouldn't shove the scow in. That is ail there was to it. Q. Could hâve by 
giving hard aport helm, couldn't you? A. I don't think so; would hâve laid 
right across the current with hard aport helm. Q. Do you mean you couldn't 
control the tow there? A. Not to get in the island that short a space ; no, 
sir." 

But the pilot insisted that, despite the fact that the Samson and the 
barges were caught in the sweep of the tide and were beyond his con- 
trol, still at no time was he further than 800 feet from the Puget Island 
shore, or about one-third of the distance across the river. We think 
the position of the oil barge after the collision in and of itself conclu- 
sively réfutes this statement. She was broken away from the Hen- 
derson by the force of the collision, and, although there is some con- 
fiict in the testimony, it is strongly in favor of the fact that her anchors 
were dropped within a few seconds thereafter. There is no dispute 
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that the oil barge was anchored about 200 feet, or, as some of the wit- 
nesses testified, within her own length (300 feet), of the Oregon shore. 
[3] 2. The trial judge found that the Henderson, by reason of the 
collision, became a total loss; and, although there is some testimony 
to the effect that she could hâve been raised and repaired for a com- 
paratively small sum, we think that the testimony to the effect that she 
was a total loss, coupled with the condition of the vessel as shown by 
the photographie exhibits introduced by the libelant, show that the con- 
clusion reached by the court below was right. It appeared from the 
testimony of the libelant that there was no gênerai market for vessels 
of the type of construction of the Henderson, and that no market value 
thereof could be deemed fixed. This testimony was not controverted 
by the claimant. The libelant then introduced testimony tending to 
show the original cost of the vessel, and also the extent to which she 
had depreciated in value. This, in the absence of market value, was 
the next best évidence of value. 

"The measure of damages In case of total loss is the market value of the 
vessel at the tlme of the collision, together with its cargo and freight, anâ 
such other losses as are a direct resuit of a collision. * * * When the con 
ditions are such that no market value can be shown, where there is no market 
value, or, if shown, it is so manifestly disproportionate to the intrlnsic value 
of the vessel that to order a sale at such a price would be a hardship, the 
court may adopt as the value of the ship the cost of construction, with proper 
déduction for the détérioration in its value from the time of construction." 
Spencer on Marine Collisions, § 200. 

By this method the court found that the value of the Henderson at 
the time of the collision was $38,888.21. From this sum was deducted 
$8,520.16, representing the net value of certain machinery salvaged 
from the wreck, leaving $30,368.05, to which was added the sum of 
$502.70, representing the value of supplies lost with the vessel, making 
a total of $30,870.75, for which a judgment was entered against the 
claimant. 

The claimant contends that the amount of the judgment was ex- 
cessive. We do not understand that it dénies that the method employed 
by the trial judge in arriving at the amount of damages was not the 
correct one; but it insists that the amount was excessive, in view of 
certain testimony introduced by it showing a greater percentage of dé- 
préciation of the vessel than that adopted by the court, and also in view 
of certain testimony with respect to the amount which should hâve been 
awarded as the net value of the salvage. The testimony on each of 
thèse items is very conflicting. We hâve read ail of it, and are unable 
to State that the record contains testimony of greater weight than that 
upon which the conclusion of the trial judge was based. The testimony 
of the builder of the Henderson was to the effect that she cost $51,- 
597.60 at the time of her construction in 1901 ; that she was ten years 
old at the time she was sunk ; and that the dépréciation on ail parts of 
her during that period would amount to $7,709.39, leaving a value at 
the time of the collision of $43,888.21. But, in view of other testimony 
tending to show a greater dépréciation than that stated by the builder 
of the Henderson, the trial judge reduced the value of the Henderson 
$5,000, thus fixing the true value thereof at $38,888.21. We are of 
opinion that the latter amount is not excessive. 

The judgment of the court below is affirmed. 
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JACKSON CO. et al. v. GARDINER INV. CO. et al. 

(Circuit Court of Appeals, First Circuit. November 19, 1914.) 

No. 1067. 

COEPOEATIONS (§ 584*) LIQUIDATION — POWEK OF MaJOEITT REVIEW BT 

COUETS. 

A majority of tlie stockholders of the J. Company, liaving declded to 
liquiclate the company, in good faith and wlthout fraud, in corporate 
meeting voted to sell its assets to tlie N. Company for shares of stock in 
the N. Company of the market value of $.085,000, which was to be dis- 
tributed among Its stockholders on the basis of 1% shares of stock in the 
N. Company for each share in the J. Company ; the N. Company also as- 
suming ail debts and liabilities of the J. Company. The market value of 
1% shares in the N. Company was equal to the market value of a share 
in the J. Company, or $975. An arrangement was also made by which the 
stockholders in the J. Company might receive $975 per share, instead of 
taking stock in the N. Company. In a suit to enjoin the sale, it was 
found that the market or sale value of the assets of the J. Company, as 
represented by a share of stock, was $1,174.94 when the sale was made, 
and $1,494.65 two years later. and that the replacement value was $2,- 
721.25 when the sale was made. Ileld, that the transaction was a sale of 
the assets of the .T. Company, and not an exchange of such assets for 
stock, and hence the value of tlie stock two years after the sale and its 
replacement value were immaterial, and the différence between the mar- 
ket value at the time of the sale as found, and the valuation placed 
thereon by the ma.1ority, was too slight to show gross mismanagement, 
and therefore the décision of the ma.iority shareholders, made in good 
faith and without fraud, was not subject to revision and reconsideration 
by the court, and it would not enjoin the sale. 

[Ed. Note.— For other cases, see Corporations, C-ent. Dig. §§ 2343-2347 : 
Dec. Dig. § 584.* 

Acquisition by corporation of stock of other corporation, see note to 
Anglo-American J/and, M. & A. Co. v. Lombard, 68 C. C. A. 120.] 

Putnam, Circuit Judge, dissenting. 

Appeal f rom the District Court of the United States for the District 
of New Hampshire; Edgar Aldrich, Judge. 

■ Suit by the Gardiner Investment Company and others against the 
Jackson Company and others. From a decree in favor of complain- 
ants, défendants appeal. Modified. 

Frank S. Streeter, of Concord, N. H. (Streeter, Demond, Wood- 
worth & Sulloway, of Concord, N. H., and Peabody, Arnold, Batchel- 
der & Luther, of Boston, Mass., on the brief), for appellants. 

Burton E. Eames, of Boston, Mass. (Tyler, Corneau & Eames, of 
Boston, Mass., and Hollis & Murchie, of Concord, N. H., on the brief), 
for appellees. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. When this case was previously before 
the court (200 Fed. 113, 118 C. C. A. 287), on cross-appeals arising out 
of an order of the District Court for the District of New Hampshire 
entering an ad intérim injunction, the answer of the respondents had 
not been filed, and a hearing upon the merits had not been had. Since 

•For other cases see same topic & § numbee in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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then certain parties other than the original complainant hâve been per- 
mitted by leave of court to corne in either as interveners or under a 
supplemental bill of complaint, and various pleadings bave been filed, 
including the answer of the respondents. The case has been sent to 
masters, who hâve heard the parties upon the merits and made their 
report. Upon the report a final decree has been entered in the District 
Court enjoining the carrying out of the sale of the assets of the Jack- 
son Company to the Nashua Company, as voted on May 10, 1911, ex- 
cept upon payment to the complainants of the sum of $3,228.13 for 
each share of stock of the Jackson Company held by them. The case 
is now hère on appeal by the respondents f rom this decree, assigning 
various errors. 

Upon the prior appeal the respondents took the position that the Dis- 
trict Court should hâve dissolved the injunction and dismissed the pro- 
ceeding, on the ground that the controversy was res judicata by rea- 
son of a similar suit brought by other stockholders in the state court 
of New Hampshire (Bowditch v. Jackson Co., 76 N. H. 351, 82 Atl. 
1014, Ann. Cas. 1913A, 366), raising the same issue, and for want of 
equity in the bill. It was held that the decree in the state court did net 
render the questions hère involved, and as between thèse parties, res 
judicata ; that the bill in that court was brought by spécifie stockhold- 
ers, without an allégation that it was brought in behalf of other stock- 
holders who might join; and that in the absence of such an alléga- 
tion other stockholders could not intervene as of their own right. It 
also appears from the opinion then delivered that the court understood 
from the allégations of the bill that, while each stockholder of the 
Jackson Company, who declined to take stock in the Nashua Com- 
pany in payment of his interest in the assets of the Jackson Company 
on the basis of U/^ shares of Nashua Company stock for one of the 
Jackson Company, might hâve $975 in cash for his interest in those as- 
sets as represented by each share of Jackson Company stock, f ree from 
ail indebtedness, nevertheless that sum was "apparently the ordinary 
market value" of each share of the stock, and not its intrinsic value as 
represented by the assets of the Jackson Company, which the bill al- 
leged was of the value of $3,277.51, and that as under this "arrange- 
ment a shareholder of the Jackson Company would be compelled to ex- 
change his stock for stock of the Nashua Company on the basis named, 
or to receive in cash less than one-third of the intrinsic value of what 
he surrendered," there could be no doubt about the equity of the bill 
and the power of the court to aflford relief ; that the complainant, hav- 
ing come "into equity, must be content to receive, under the circum- 
stances, a fair équivalent of the intrinsic value of its shares, to be as- 
certained by the court in such manner as equity requires," and was not 
entitled to hâve the court order an auction sale of the assets, as re- 
quested in one of the prayers of the bill. 

We therefore understand, from the allégations and prayers of the 
bill and from the décision of the court, that what the original complain- 
ant sought by the bill, and what the court meant by intrinsic value of 
the stodk, was what the assets back of the stock would bring at a f airly 
conducted sale, or its équivalent, as ascertained by the court upon the 
réception of évidence leading to that conclusion. 
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In the masters' report, it is f ound that there was no fraud or bad 
faith on the part of either the Jackson Company or the Nashua Com- 
pany, or their officers, with relation to the sale ; that the offer of the 
Nashua Company (which was accepted by the stockholders of the Jack- 
son Company, the vote being 490 shares for and 104 shares against the 
proposition, 6 shares not being represented) provided for the purchase 
of the property, franchises, and good will of the Jackson Company by 
the payment therefor of 9C)0 shares of Nashua Company stock, of the 
market value of $585,000, and the assumption of ail its debts and lia- 
bilities, amounting to $1,522,679.71 ; that the market value of U/a 
shares of the stock of the Nashua Company was equal to the market 
value of one share of the Jackson Company stock, or $975, and that 
the 900 shares of Nashua Company stock were to go into the treasury 
of the Jackson Company, and were to be distributed among the stock- 
holders of that Company, on the basis above stated, if they consented 
to take it; that stockholders owning 460 shares of Jackson Company 
stock consented, thus taking care of 690 shares of the Nashua Com- 
pany stock; and that an irrévocable offer under seal, to continue for 
one year, was procured, running from the American Trust Company 
to the Jackson Company, agreeing, in case the trade went through, to 
buy the remaining 210 shares of Nashua Company stock, or any part 
thereof, that was not taken by stockholders of the Jackson Company, 
and to pay therefor the sum of $650 a share, thus assuring to every 
stockholder of the Jackson Company, who might décline to take Nash- 
ua Company stock, the sum of $975 for his interest in the assets of the 
Jackson Company as represented by each share of stock owned by hira. 
It is thus seen that a majority of the stockholders of the Jackson Com- 
pany, having decided to liquidate the company, in pursuance of this 
purpose, and in good faith and without fraud, entered into an agree- 
ment to sell the assets of the company for 900 shares of Nashua Com- 
pany stock, of the market value $585,000, and the assumption of ail 
its debts and liabilities, and made provision whereby a stockholder who 
had not already consented to take stock might hâve cash, which, in the 
case of the owner of one share, would be the sum of $975. The trans- 
action, theref ore, though in form an exchange of the assets of the Jack- 
son Company for stock in the Nashua Company, was in substance a 
sale for $585,000, and the assumption of the debts and liabilities of 
the Jackson Company, with a provision that stockholders who desired 
should receive stock, and those who did not so désire should be paid 
in cash. 

The masters hâve found that the market or sale value of the assets 
of the Jackson Company as represented by a share of stock in that com- 
pany was in May, 1911, when the sale was made, $1,174.94, or $199.94 
more than the value fixed by the maj ority in their sale to the Nashua 
Company; and that their market or sale value in May, 1913, was $1,- 
494.65. It was also found that their replacement value in May, 1911, 
was $2,721.27, and in May, 1913, was $3,228.13. The findings as to 
replacement values are of no conséquence, for, as above pointed out, 
we are only concerned with market or sale values ; and the finding as 
to the market or sale value of the assets in May, 1913, is unimportant. 
for the case as now presented is not one of an exchange of assets for 
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Stock in the Nashua Company, as it was interpreted to be by the court 
when it was hère on the previous appeal, for then it appeared, accord- 
ing to the allégations of the bill, that the interest of a Jackson Com- 
pany shareholder was of the value of $3,277.51, and that the vote of 
the majority in fixing its value at $975 could resuit in nothing else than 
in compelling the dissenting Jackson shareholders to take stock in the 
Nashua Company, a thing which was beyond the power of the majority 
to require them to do. As the transaction was a sale, and the sale was 
not illégal, it is évident that the value of the Jackson Company assets 
must be determined as of the date of the sale. 

The only remaining question of importance is whether the décision 
by the majority shareholders in the Jackson Company that the market 
or sale value of the assets of the Jackson Company, as represented by 
a share of its stock, was $975, is subject-to revision and reconsidera- 
tion by the court ; it having been made in good f aith and without f raud. 
This was one of the questions under considération in Bowditch v. Com- 
pany, 76 N. H. 351, 365, 82 Atl. 1014, Ann. Cas. 1913A, 366. It was 
there pointed out that, when a corporation is in the hands of the court 
for the purpose of liquidating its assets, it is open to the court to say 
whether the assets should be sold at auction, or a valuation should be 
placed upon them under its direction. But that liquidation was not 
necessarily a judicial proceeding, and judicial action with référence to 
it could not be invoked except for cause. It was there said : 

"It is not a matter of course that a court of equity will interfère in the 
liquidation of the assets of a corporation or flrm by a majority in Interest. 
It is the right of the parties to conduct this part of thelr business for them- 
selves. Before this right can be Interfered with, it must be made to appear 
that the majority are assuming to exercise powers not conferred upon them, 
or are proceeding in a manner not authorized by law." 

Then, further along, it is said : 

"The majority are trustées, with not only the power, but also the positive 
duty, to liquidate the assets;'' and having determined In good faith to ne- 
gotiate a sale, and for a reasonable price, there is "no equity in the claim 
of a dissatisfied mlnority that the trust should be admlnlstered in accordanee 
with their views and against the wishes of the majority;" that, "t^e sale 
being one the majority hâve power to malce, and being free from ail taint 
of fraud or irregularity, a court of equity will not Interfère unless there be 
such inadequacy of priée as to amount to proof of gross mismanagement." 
76 N. H. 366, 367, 82 AU. 1021 (Ann. Cas. 1913A, 366). 

With thèse views we fully agrée ; and we are also of the opinion that 
the majority, having in the exercise of an honest business judgment 
voted to sell the assets of the Jackson Company for $585,000, and tha 
assumption of its debts and liabilities, amounting to $1,522,679.61, and 
having fixed, as above stated, the price which a dissenting stockholdei 
was to receive for each right held by him in the assets of the Jackson 
Company at $975, could not be said to hâve determined upon a value 
that was so inadéquate as to amount to proof of gross mismanage- 
ment; that in a transaction of this magnitude the différence in value 
as fixed by the majority, and as found by the masters, is so slight that 
it is quite as probable the valuation was correct as that it was erron«- 
ous ; that it discloses, if anything, nothing more than an error of judg- 
ment, and would not authorize a finding of gross mismanagement. 
217 F.— 23 
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The other questions raised by the respondents' assignments of error 
are of minor importance, in view of tlie conclusions hère reached, and 
we pass them by. It is to be observed, however, that inasmuch as the 
ofïer of the American Trust Company was to expire in one year from 
June 8, 1911, and may not hâve been renewed, the injunction granted 
in this case should be so modified as to make it conditional upon the 
payment to the complainants of $975 a share, instead of $3,228.13. 

The decree of the District Court is reversed, and the case remanded 
to that court, with directions to enter a decree or decrees dissolving 
the injunction and dismissing the bill with costs to the respondents, 
appellants, upon payment, or the giving of security by them, in such 
form as the District Court may approve, for the payment to the com- 
plainants, appellees, mentioned in the third paragraph of the decree 
hereby reversed, of the sum ,of $975 for each and every share of stock 
in the Jackson Company held by said complainants, appellees ; and said 
appellants recover their costs of appeal. 

PUTNAM, Circuit Judge (dissenting). The opinion of the court 
necessarily plants itself for its support solely on the action of the stock- 
holders of the Jackson Company, at a meeting where they voted to 
exchange the stock of the Jackson Company for shares of stock in the 
other corporation. No other corporate action was taken. This, in the 
prior opinion of the court in this same case, was held to be ultra vires, 
and therefore void, and so goes for nothing. The report of the mas- 
ters, which subsequently foUowed the prior opinion of this court, fixed 
alternative values for the shares of stock of the Jackson Company, at 
alternative dates. It was strictly in accordance with the prior action 
of this court that one of those amounts should be accepted as the value 
the dissenting stockholders should receive. On the other hand, two 
judges of the court having changed since the first hearing, the views 
expressed by the court in the first opinion, though not formally thus 
ruled, hâve been repudiated, and the action of the majority of the 
stockholders, which we then held to be invalid, has been made the basis 
of the présent final judgment. 

As ail the facts upon which the court now relies appeared by the 
record when the case was first heard, the judges who united in the first 
judgment thus became chargeable with the useless and vain and ex- 
pensive and troublesome prolongation of the litigation. The judgment 
now entered might just as well hâve been entered as the resuit of the 
earlier hearing, if the court, as then constituted, had deemed it proper. 

The rule which the court now applies is a wholesome rule when ap- 
plied to proper circumstances ; but it involves a lawful action of the 
corporation at a meeting, duly held, when everybody, including the 
minority and majority, may hâve a proper hearing, and a conséquent 
action, of a quasi judicial character, on the spécifie proposition oftered 
for adoption. Such a meeting was had ; but no proposition for sale of 
shares of stock in the corporation for cash was offered or adopted. 
Subsequently an offer was made by the American Trust Company of a 
price per share which the court now fixes, which, under the circum- 
stances, was an unreasonable amount to obtain for it. As a resuit, 
what happened was a force-put, by which the minority stockholders 
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were forced to fîx a price for stock which is below any admitted value 
for it, and far below that which the minority shareholders claim. At 
any rate, the price now fixed is an artificial and arbitrary one, admit- 
tedly varying from the real value, although claimed to be but little less 
than the real value. This cornes about by the force of the power of 
the majority, instead as the resuit of a deliberate consultation after a 
conférence among al! shareholders where ail might be heard. 

Notwithstanding the fact that the rule referred to would be binding 
in référence to a reasonable proposition where ail are consulted, fol- 
lowed by a formai vote of sale for cash, even though a minority did 
protest it, the rule sought to be applied hère bas no relation to proceed- 
ings of the character which in fact occurred; but it can apply only 
as a resuit of regular proceedings with référence to a vote for a sale 
for cash at a lawful meeting, as to which there m.ight be fuU consulta- 
tion, even though no complète concurrence. Under the circumstances, 
the position is an open one for a sale to be fixed by the court at a rea- 
sonable price, of the kind indicated by the prior opinion at several 
points, namely, the "intrinsic value." 



FULKERSON et al. v. SHAFFER et al. 
(Circuit Court of Appeals, Edghth Circuit. September 10, 1914.) 

No. 4181. 

1. Bankeuptcy (t 58*) — AcT or Bankeuptcy — Préférences — Convetance to 

HiNDEE AND DEFKAXJD CEEDITOES. 

Where an alleged bankrupt, who was cashler and stockholder of an in- 
solvent bank, while insolvent and subject to a double liability on hls stock 
in tbe bank to the bank commlssioner, after the bank had been taken pos- 
session of by the commlssioner, executed a note for the fuU amount of 
such double llablllty, secured by a mortgage on nonexempt real property, 
with intent to prefer the commlssioner over hls other creditors, he thereby 
committed an act of bankruptcy, and was properly adjudicated a bank- 
rupt 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 57, 72-79, 
83 ; Dec. Dig. § 58.*] 

2. Bankbtjptct (§ 58*) — Préférences. 

Under Bankr. Act July 1, 1898, c. 541, § 3a, 30 Stat. 546 (TJ. S. Comp. 
St. 1913, § 9587), provlding that "acts of bankruptcy by a person shall 
consist of his havlng * * • (2) transferred, while insolvent, any por- 
tion of hls property to one or more of his eredltora with intent to prefer 
such creditors" over others, a transfer to a trustée for creditors will be 
treated as if made direct to the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 57, 72-79, 
83 ; Dec. Dig. S 58.*] 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Pétition by A. H. Shaffer and others against Martin M. Fulkerson 
and others. From an order adjudging Fulkerson a bankrupt, he and 
J. D. Lankford, as Bank Commlssioner, appeal. Afifîrmed. 

*For otber cases see same toplc & 9 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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" Charles West, Atty. Gen., and Joseph L. HuU, Asst. Atty. Gen., 
of Oklahoma, for appellants. 

G. H. Bucicman, of Winfield, Kan., Sam K. Sullivan, of Newkirk, 
Okl., and S. C. Bloss, of Winfield, Kan., for appellees. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SMITH, Circuit Judge. [1] A pétition was filed in the District 
Court to hâve Martin M. Fulkerson adjudged an involuntary bank- 
rupt. The pétition contained the following : 

"That wlthin four months preceding the filing of thls pétition, viz., on the 
9th day of August, 1913, the sald Martin M. Fulkerson, while insolvent, corn- 
mitted an aet of bankruptcy, In that he did on said date exécute and deliver 
a certain mortgage deed to J. D. Lankford, bank commissioner of Oklahoma, 
and his assigna and légal représentatives, wherein to secure the payment of 
a note for $13,900 of said date, due one year thereafter, he mortgaged the 
Southwest quarter (S. W. %) of section nine (9), ail in townshlp twenty-seven 
(27), range fourteen (14) west, in Woods county, Oklahoma, subject only to 
a prior mortgage of $6,500 ; that sald real estate above described was non- 
exempt, and was not transferred in the due course of business, and was not 
transferred for a valuable considération, but that said transfer was made by 
the said Martin M. Fulkerson while insolvent as aforesaid, with Intent to 
prefer the said J. D. Lankford, bank commissioner, over his other creditors, 
and with intent to hinder, delay, and defraud the creditors of the said Mar- 
tin M. Fulkerson ; that said real estate mortgage was flled for record In the 
office of the register of deeds of Woods county, state of Oklahoma, August 9, 
1913, at the hour of 4:15 o'clock p. m." 

Martin M. Fulkerson and J. D. Lankford, bank commissioner, both 
filed answers, admitting the exécution of the mortgage to Lankford, 
bank commissioner, but denying any act of bankruptcy. The parties 
made an agreed statement of f acts, upon which the case was submitted, 
and resulted in an adjudication of bankruptcy, from which Mr. Ful- 
kerson and Mr. Lankford, bank commissioner, appeal. 

It appears that Mr. Fulkerson was cashier and stockholder to the 
amount of $13,900 of the Alva Security Bank, a banking corporation 
of the State of Oklahoma, and on August 9, 1913, the bank commis- 
sioner of Oklahoma declared the bank insolvent and took possession 
thereof , and on the same day took the note and mortgage referred to in 
the pétition in bankruptcy. Two days later, but in pursuance of an 
agreement made on August 9th, the acting bank commissioner made a 
contract with the Central State Bank of Alva that it should assume 
ail the liabilities of the defunct Alva Security Bank in considération 
of certain specified assets of the Alva Security Bank and $97,199.79 
in State banking board warrants. Among other things the stipulation 
contained the following provision : 

"Party of the flrst part also agrées to Immediately deliver to the party of 
the second part one certain note and mortgage securing same of $13,900, signed 
by M. M. Fulkerson and Sara H. Fulkerson, and the same to be applied in 
the same manner as ail other double liability assessments which are collected." 

The statutes of Oklahoma provide for the appointment of one bank 
commissioner by the Governor, by and with the consent of the senate, 
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and the appointment of a number of assistants, and they also provide 
for the usual double liability of stockholders in banks; but this pro- 
vision is not spécifie as to who shall coUect such liability. AU référ- 
ences to the Oklahoma statutes are to the Harris-Day Code. 

Section 298 créâtes the state banking board. Section 299 provides 
for a depositors' guaranty f und by assessment on the banks of the 
state. Section 300 provides for replenishing the fund when depleted. 
Section 302 provides that, whenever the bank commissioner shall be- 
come satisfied of the insolvency of any bank, he may, after due exam- 
ination of said bank and its assets, proceed to wind up its afïairs and 
enforce the personal liability of the stockholders, officers, and directors. 
Section 303 provides that, in the event the bank commissioner takes 
possession of any bank, the depositors shall be paid in full, and when 
the cash available, or that can be made immediately available, is not 
sufficient, the said banking board shall draw from the depositors' guar- 
anty fund and from additional assessments, if required, the amount 
necessary to make up the deficiency, and the state shall hâve, for the 
benefit of the depositors' guaranty fund, a first lien upon the assets of 
the bank and ail liabilities against the stockholders, officers, and direc- 
tors of said bank. 

When this bank was taken possession of by the bank commissioner 
under section 302, he was authorized under the same section to collect 
the double liability of Fulkerson, and that liability and his other lia- 
bilities made him insolvent. Although his liability was under the stat- 
ute of Oklahoma, it was contractual in character. Richmond v. Irons, 
121 U. S. 27, 55, 7 Sup. Ct. 788, 30 L. Ed. 864; Stuart v. Hayden, 169 
U. S. 1, 8, 18 Sup. Ct. 274, 42 L. Ed. 639; Matteson v. Dent, 176 U. 
S. 521, 20 Sup. Ct. 419, 44 L. Ed. 571. And his liability became fixed 
from the date of insolvency of the bank. Stuart v. Hayden, 169 U. 
S. 1, 8, 18 Sup. Ct. 274, 42 E. Ed. 639. But in this case Mr. Fulkerson 
settled ail questions as to his liability by giving to the bank commission- 
er his note for the full amount of his double liability. This liability 
upon this note was clearly contractual, even if his liability had pre- 
viously not been so. For what was this note given ? It was in effect 
stated in the contract between the bank commissioner and the Central 
State Bank of Alva that it was given to represent his double liability. 
It is said that the — 

"mortgage was given In considération of Fulkerson's liability to the bank com- 
missioner for advances to be made by him out of the depositors' guaranty 
fund to pay the depositors of the failed bank." 

On the other hand, it is expressly agreed: 

"That said bank commissioner demanded from said Fulkerson payment of 
his liability as stockholder, and said Fulkerson delivered, in compliance with 
said demand, said note and mortgage." 

As the law provided for the double liability, and as section 302 
clothes the bank commissioner with authority to enforce the liability, 
and he demanded its payment, and in compliance therewith Fulkerson 
gave the note and mortgage, there seems no basis for the claim that 
he gave it solely for his liability to the bank commissioner for ad- 
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vances to be made by him out of the depositors' guaranty fund which 
it was obligatory upon the state banking board to make under section 
303. Nor does the fàct that section 303 gave to the state, for the 
benefit of the depositors' guaranty fund, a first Hen upon ail liability 
against the stockholders, change this resuit, or make the transfer sole- 
ly for the purpose claimed by appellants. 

[2] Under the Oklahoma statute he owed Lankford, as bank com- 
missioner; but, even if he did not, Lankford took the mortgage as 
trustée, and the giving of a mortgage to a trustée for a créditer, in- 
stead of direct to the creditor, cannot take it out of the plain terms of 
the bankruptcy statute, which are: 

"Sec. 3. — a Acts of bankruptcy by a person sliall consist of his having 
* • * (2) transferred, wliile insolvent, any portion of hls property to one 
or more of hls credltors wlth intent to prêter sucb credltors over his other 
creditors." 

This is a proceeding in equity, and under this statute a transfer to a 
trustée for the creditors would be treated as if made direct to the 
creditors. If Fulkerson, to secure his double liability, upon which a 
cause of action had already accrued to the bank commissioner, gave 
this note and mortgage to secure such double liability, the mère fact 
that the state law gave a lien in favor of the state for the depositors' 
guaranty fund upon the double liability made the double liability no less 
a liability of Fulkerson, and if the mortgage was in part to secure the 
state for its advances it would none the less subject Fulkerson to be 
adjudged a bankrupt under the section quoted. 

The appellants seem to, in a rheasure, treat this case as if it were an 
action under section 60, clauses "a" and "b," to recover the mortgaged 
property as given in préférence and even if their theory were sustained, 
upon which we express no opinion, the creditors of Fulkerson would 
none the less be entitled to hâve him adjudicated a bankrupt, because, 
if it be conceded that there was some other considération for the mort- 
gage, it will not be claimed that it did not secure his double liability, 
which already existed. He had therefore committed an act of bank- 
ruptcy under the section of the bankruptcy law quoted, and the de- 
cree is affirmed. 



MIDLAND GUARANTY & TRUST CO. v. DOUGLAS COUNTY et aL 
(Circuit Court of Appeals, Eighth Circuit. September 10, 1914.) 

No. 4182. 

1. Taxation (§ 572*) — Natuee of Liability — "Dbbt." 

Under the Nebraska law, taxes are not "debts," In the ordinary sensé, 
and an action will generally not lie to recover them. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 1132-1137 ; Dec. 
DiK. § 572.* 

For other définitions, see Words and Phrases, First and Second Sé- 
ries, Debt] 

2. Taxation (§ 507*) — Taxes on Personal Pkoperty — Lien. 

When taxes on persoual proiierty become delinquent in November of 
each year, as provided by Cobbey's Ann. St. Neb. 1911, § 10914, the tax 

•For other cases see same toplo & 5 numbeh in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 



MIDLAND GDAKANTT <b TRUST CO. V. DOUGLAS COUNTY 351) 

becomes a lien, not only on the identical Personal property taxed, but on 
ail Personal property of the taxpayer withln the county. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 937-941 ; . Dec 
Dlg. § 507.*] 

3. Taxation (§ 573%*) — Taxes — 'TEbsonal Obligation" — Bnforcement. 

While, under the Nebraska law, each pièce of real estate Is llable only 
for the taxes assessed against it, and the owner Is not personally llable 
therefor, the assessment of Personal taxes is a "Personal obligation" of 
the property owner, though he is not ordinarily subject to a suit to collect 
the s&me, beeause the statutes hâve provided another adéquate and ex- 
clusive remedy. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §| 1145, 1146; 
Dec. Dig. § 573%.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Personal Obligation.] 

4. Taxation (§ 390*) — Raileoad Pbopekty — Assessment — Personal Peop- 

EBTT. 

Where rallroad property located in Nebraska was in the hands of a 
reeeiver, it was properly llsted by him for taxation, and assessed as Per- 
sonal property, as provided by Cobbey's Ann. St. Neb. 1911, §§ 10927, 10985. 

[Ed. Note.— For other cases, see TaxaUon, Cent. Dig. §§ 652-655, 658, 
659 ; Dec. Dig. § 390.*] 

5. Eeceivebs (§ 153*) — Claims — Taxes — Collection. 

Where rallroad property located in Nebraska was in the hands of a 
reeeiver, and was properly assessed for taxes as Personal property, the 
railroad company being hopelessly insolvent, the taxes were collectible 
from the reeeiver, as provided by Cobbey's Ann. St. Neb. 1911, §§ 10915, 
10937. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 276, 277 ; Dec. 
Dig. § 153.*J 

6. Receivers (§ 153*) — Claims — Taxes — Collection. 

Where a reeeiver of property of an insolvent railroad company was 
liable for taxes payable to the county, the proper method to collect the 
taxes was for the county to appear in the receivership case and pray for 
an order directing payment by the reeeiver. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. |§ 276, 277; Dec. 
Dig. § 153.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; W. H. Munger and Thos. C. Munger, Judges. 

Claim by the County of Douglas and others against Arthur EngHsh, 
as reeeiver of the property of tbe Nebraska Traction & Power Com- 
pany and the Midland Guaranty & Trust Company, trustée, in mort- 
gage foreclosure proceedings, to recover certain taxes. From an or- 
der directing the payment of the taxes, the trustée appeals. Affirmed. 

H. C. Brome, of Omaha, Neb. (CHnton Brome, of Omaha, Neb., on 
the brief), for appellant. 

Charles Haffke, of Omaha, Neb., for appellees. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SMITH, Circuit Judge. This suit was commenced by the Carbon 
Timber Company against the Nebraska Traction & Power Company, 
hereafter called the Power Company, and the Midland Guaranty & 

•For other cases sea same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Trust Company, to foreclose a lien for materials used upon the prop- 
erty of the Power Company. The Power Company is a railroad cor- 
poration organized under the laws of Nebraska, and owned an inter- 
urban railway located in Douglas and Sarpy counties in that state. 
Arthur English was appointed as receiver of the property of the Power 
Company on October 28, 1910. The Trust Company named held a 
mortgage on the railroad, and it filed a cross-bill asking foreclosure. 
On May 20, 1913, decree was entered finding thfe amount due on the 
mortgage to be $192,400, and the receiver was ordered to sell the prop- 
erty and that : 

"The proceeds of such sale be applled to the payment of the outstanding 
receiver's certificates, costs of suit, certain liens adjudged by the court to be 
prior to the lien of said mortgage, and the residue of the proceeds of said 
sale, if any, to be applied toward the payment of the amount due upon the 
bonds secured by said mortgage." 

The property was sold by the receiver for $110,000, and the sale 
was confirmed by the court on July 5, 1913. The money having been 
paid, said receiver on August 15, 1913, executed a deed and delivered 
possession of the property. Pursuant to the order of May 20, 1913, 
the receiver had on November 1, 1913, paid upon receiver's certificates 
$71,941.35. On November 20, 1913, the court ordered the receiver to 
pay the balance in his hands on the liens adjudged paramount to the 
mortgage and the other liens and costs. By February 13, 1914, the 
said receiver had paid upon the liens adjudged to be prior to the mort- 
gage the sum of $12,908.37, and had also paid a dividend of 12 per 
cent, upon the bonds secured by the mortgage. On the 15th day of 
April, 1913, the said receiver returned a schedule of such Power Com- 
pany to the State board of equalization and assessment, and said board, 
having valued said property in the manner required by law, made its 
return of such value to the county clerks of the counties of Douglas 
and Sarpy, and the levy was such that the taxes due to the county of 
Douglas amounted to $710.85 and the amount due the county of Sarpy 
was $210.38. On the lOth day of November, 1913, said counties of 
Douglas and Sarpy demanded of said receiver the payment of said 
taxes from the funds in his hands, and the receiver applied to the court 
for its order and direction in the premises. The court found they 
should be paid, and the Midland Guaranty & Trust Company appealed 
to this court. 

The following are excerpts from Cobbey's Annotated Statutes of 
Nebraska, édition of 1911: 

"10911. AU property in thls state not expressly exempt therefrom, shall 
be sub.iect to taxation, and shall be valued at its actual value which shall 
be entered opposite each item and shall be assessed at twenty per cent, of 
sueh actual value." 

"10914, Taxes assessed upon Personal property shall be a first Uen upon 
the Personal property of the person to whom assessed from and after the flrst 
day of November of the year in which they are assessed, until paid." 

"1091.5. When property is assessed to any person as agent for another, or 
in a représentative capaeity, such person shall bave a lien upon such prop- 
erty, or any property of his principal in his possession, for the taxes thereon 
until he is indemnlfled against the payment thereof, or, ii he bas paid the 
taxes, until he is relmbursed therefor." 
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"10927. Personal property shall be llsted In the manuer foUowing: 
• • ' Seventh. The property of corporations whose assets are In the hands 
of receivers, by sueb receivers." 

"10937. If the property of any taxpayer be seized by légal process so as 
not to leave a sufBcient amount exempt from levy and sale to pay the taxes, 
then the taxes on the property of such taxpayer shall at once fall due, and 
be paid from the proceeds of the sale of the property so taken on such process 
in préférence to ail other claims against it." 

"10983. The property of railroads, raUroad corporations and car compa- 
nles, shall be annually assessed as prescribed in thls act by the state board of 
equalization and assessment." 

"10985. The board on the flrst Monday in May, 1904, and annually there- 
after shall proceed to ascertain ail property of any railroad company owning, 
oïterating or controlllng any railroad or railroad service in this atate, which 
for the purpose of assessment and taxation, shall be held to include the main 
track, slde traek, spur tracks, warehouse tracks, roadbed, right of way and 
dépôt grounds, and ail water and fuel stations, buildings and superstructures 
thereon, and ail machinery, roUing stock, telegraph Unes and instruments eon- 
nected therewith, ail material on hand and supplies prorided for operating 
and carrying on the business of such road, In whole or In part, together with 
the moneys, crédits, franchises and ail other property of such railroad com- 
pany used or held for the purpose of operating its road, and appraise and 
assess the same as Personal property as herein provided." 

"11043. * * * No demand for taxes shall be neeessary, but it shall be 
the duty of every person subjeet to taxation to attend at the treasurer's office 
and pay his taxes." 

[1] Under the construction of the laws of Nebraska, by its Su- 
prême Court, taxes are not debts in the ordinary sensé, and generally 
an action will not lie to recover them. Richards v. Commissioners of 
Clay County, 40 Neb. 45, 58 N. W. 594, 42 Am. St. Rep. 650. 

[2] When the time cornes for a Hen for personal property taxes, 
which is now on November Ist (section 10914), it attaches, not to the 
identical personal property taxed, but to ail the personal property of 
the taxpayer within the county. Hill v. Palmer, 32 Neb. 632, 49 N. 
W. 718; Reynolds v. Fisher, 43 Neb. 172, 61 N. W. 695; Farmers' 
Loan & Trust Co. v. Memminger, 48 Neb. 17, 66 N. W. 1014; Foster 
& Smith Lumber Co. v. Leisure, 3 Neb. (Unof.) 237, 91 N. W. 556; 
Chamberlain Banking House v. Woolsey, 60 Neb. 516, 83 N. W. 729; 
Woolsey v. Chamberlain Banking House, 70 Neb. 194, 97 N. W. 241. 
But in Millett v. Early, 16 Neb. 266, 20 N. W. 352, it was held that 
while a suit will not ordinarily lie for taxes, a method exclusive of 
suit having been adopted by the Législature for their collection, if the 
taxpayer dies and his property passes into the custody of the probate 
court, a claim for the taxes may be filed against the estate. The court 
said: 

"The statute requires ail claims against an estate, which are to be paid out 
of the gênerai assets, to be flled and allowed; and as taxes upon personalty 
are to be eollected from any personal property of the person against whom 
they are assessed that can be levled upon, they certainly constitute a claim 
ajralnst the estate. While such taxes are not a debt, in the ordinary meaning 
of tlie Word, they do constitute an ohliaation iriiposed by law, for "which the 
estate is liable. This being so, tbe claim was properly" allowed agalu-^t the 
estate." 

In Toy V. McHugh. 62 Xeb. 820, 87 N. W. 1059, it was held that 
a land tax created no personal liability against the owner of the land ; 
that such tax must be eollected, if at ail, by a sale of the particular 
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tract agajnst which it is charged and upon which it is by the statute 
made a spécifie lien. 

[3] It thus appears, while each pièce of real estate is liable on!y 
for the taxes upon it, and the owner thereof is not personally liable 
therefor, the personal taxes become a personal obligation df the owner, 
but do not subject the owner ordinarily to a suit, not because he is 
not liable, but because, the law having provided adéquate means for 
their collection, that remedy is exclusive. 

[4] The railroad was properly assessed as personal property under 
the express provisions of section 10985. Under section 10927 the rail- 
road was properly listed by the receiver in the spring of 1913. 

[5] The statute has not been construed as to whether this section 
means that railroads in the hands of receivers shall be assessed to the 
receivers as owners, and there is nothing in this case to show how this 
railroad was in fact assessed for 1913, whether to the railroad Com- 
pany or to the receiver. If the railroad was legally assessed to the 
receiver as owner, as this was a tax on personal property, it was not 
only a lien upon ail personal property of the receiver as such, but was 
a Personal claim against him as receiver. 

It is conceded that the railroad, having been sold before November 
Ist, was free of the lien of the taxes for that year; and as the rail- 
road Company is hopelessiy insolvent, if the railroad was assessed to 
the railroad company, the entire taxes must be lost to the counties, 
unless they are collectible from the receiver under some of the provi- 
sions of the statute referred to. We conclude that they were so col- 
lectible under sections 10915 and 10937. 

[B] If the receiver was liable for thèse taxes, then the proper pro- 
ceeding was to appear in the receivership case and ask an order for 
their payment. In re Tyler, 149 U. S. 164, 186, 187, 13 Sup. Ct. 785, 
37 L. Ed. 689. 

The decree of the District Court is affirmed. 



FARMERS' OIL & GUANO CO. v. DUCKWORTH OO. 

(Circuit Court of Appeals, Fifth Circuit. October 5, 1914.) 

No. 2552. 

1. Courts (§ 280*) — Fedebal Courts — Detebmination or Questions of Ju- 

KI8DICTI0N. 

In a fédéral appellate court, the question of tbe jurisdlction of thut 
court, and of the trial court, imist be determlned, whether raised by the 
parties or not. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dig. § 280.*] 

2. Courts (§ 280*) — Feijeral Courts — Jukisdiction — How Snow?f. 

In the fédéral courts, jurisdlction must afflrmatlvely appear In the 
record. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Di g. § 280.*] 

•For oUier jases see same toplc & i numbbh In Dec. & Am. Digs. 1907 to.date, & Rep'r Indetes 
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3. COUETS (§ 322*) JURISDICTION OF FEDERAL COUETS ClTIZENSHIP OF COE- 

POEATIOS — SUPFICIENCT OF ALLEGATION. 

Allégations, in the pétition in an action in a fédéral court, tliat plain- 
ttff is a "corporation of New Jersey" and défendant is a "corporation of 
Georgia," are not the équivalent of allégations that the corporations were 
organlzed under the laws of such states, and are not sufflcient to show the 
requisite dlversity of citizenship to give the court Jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 876-881, 887; 
Dec Dig. § 322.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shlpp V. Williams, 10 G. G. A. 249; Mason v. DuUagham, 27 C. C. A. 
298.] 

In Error to the District Court of the United States for the Southern 
District of Georgia ; Emory Speer, Judge. 

Action at law by the Duckworth Company against the Farmers' Oil 
& Guano Company. Judgment for plaintifï, and défendant brings er- 
ror. Reversed. 

This is a suit brought to recover damages for breach of contract of saie of 
eotton for future dellvery. In the pétition coinmencing the suit the plaintifl 
lielow, as to jurisdiction, alleged as follows: 

"First. That it is a corporation of the state of New Jersey, and was a cor- 
poration of the said state at the tlmes hereinafter mentioned. 

"Second. Tour petitioner shows that the Farmers' Oil & Guano Company 
is a corporation of the state of Georgia, now having its principal place ot 
business at Sandersville, in the county of Washington, in said state, within 
said circuit "and district, and had its principal place of business therein at the 
times hereinafter mentioned, and is hereinafter ealled the défendant." 

The pétition further averred that among other objects for whlch the de- 
fendant was incorporated was buying and selling seed or llnt eotton, and that 
ou the 18th day of September, 1909, the said défendant through its président 
sold to petitioner 300 baies of eotton, basis good mlddling at 12%^ f. o. b. 
.Savannah, October shipment, a copy of the mémorandum of sale being as 
follows: 

"Savannah, Ga., September 18, 1909. 

"Messrs. The Duckworth Company, Savannah, Georgia — Dear Sirs: We 
confirm the sale to you of 300 baies, basls good middling, at 12% cents, f. o. b. 
Savannah, October shipment, welghts and grades to be determined in Savan- 
nah, subject to the rules of the Savannah Cotton Exehange, welghts to be 
fifty thousand pounds per hundred baies 5% more or less. 

"Yours very truly, Farmers' Oil & Guano Co., 

"J. C. Cooper, Pres'f ' 

The pétition further allèges: 

"Fifth. Xour petitioner further shows that on the 21st of October, 1909. 
the said défendant, through its président, J. C. Cooper, agreed to sell said 
contract of sale with your petitioner on a cash basis at market différences on 
or before the last day of October, 1909, in lieu of shipping the cotton as per 
contract, a copy of said agreement being as follows: 

" 'Savannah, Ga., October 21, 1909. 

"'Messrs. The Duckworth Company, Savannah, Georgia — Dear Sirs: Re- 
ferrlng to our contract with you, dated September 18/09, for three hundred 
(300) baies at 12%^, basis Gd. Midd., f. o. b. Savannah, we now beg to con- 
firm conversation held this morning between the writer and your Mr. M. M. 
Hopklns, wherein it was agreed that we are to settle this contract with you 
on a cash basis at market différences on or before the last day of October, 
1900, in lieu of shipping the cotton as per contract. Payment In cash to bî 
made on day we agrée upon for settlenient Settlement to be made at the 
average weight of fifty thousand pounds per one hundred baies. 

" 'Very truly yours, Farmers' 011 & Guano Co., 

" 'J. C. Cooper, Pres't.' 

*For other cases see same topic & i numbeb ia Dec. & Aiu. Digs. 1907 to date, & Rep'r Indexes 
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"Sixth. Tour petitioner further shows that the loss on said cotton, through 
the failure of sald défendant to dellver the same as agreed on, was the sum 
of three thousand one hundred and eighty-seven and =*/ioo dollars ($3,187.50), 
besides interest from the SOth day of October, 1909, whereby said défendant 
became indebted to your petitioner In the sald sum of three thousand one 
hundred and eighty-seven and ""/loo dollars ($3,187.50), besides interest as 
aforesaid." 

The défendant by answer admltted the contract of the sale of cotton for 
future delivery but denied liabillty for the sale on the ground that it was a 
wagering contract, and further that the plalntiff had suffered no damages 
whatever by the breaeh of the contract. 

Upon this défense comlng in, the plaintiff amended hls pétition by addlng 
the following paragraph, to wit: "Petitioner further shows that said défend- 
ant bas acted in bad faith, bas been stubbomly lltiglous, and has caused the 
plaintiff unnecessary trouble and expense, whereby petitioner Is entltled to 
recover expense of the litigation and his reasonable attorney's fées." 

The case came on for trial, and thereon verdict was directed In favor of 
plalntiff in the amount claimed, but leaving to the jury the question as to 
whether the plaintiff could recover for attorney's fées on aceount of stubborn 
and litigious défense claimed. In the assignment of errors in this case, spé- 
cial stress, is laid upon excess of damages as instructed by the court and the 
allowance of counsel fées as found by the jury, but no question of jurisdlction 
Is presented. 

Alexander Akerman, Charles Akerman, and John R. Cooper, ail of 
Maçon, Ga., for plaintiff in error. 
George W. Owens, of Savannah, Ga., for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and FOSTER, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). [1] Al- 
though not questioned in the District Court, nor by assignment of er- 
ror in this court, the jurisdiction of the District Court is the real ques- 
tion now to be determined. In Morris v. Gilmer, 129 U. S. 315-326, 9 
Sup. Ct. 289, 292 (32 E. Ed. 690), our duty is clearly declared as fol- 
lows: 

"On every writ of error or appeal, the flrst and fundamental question is 
that of jurisdiction, flrst of this court, and then of the court from which the 
record cornes. This question the court Is bound to ask and answer for itself, 
even when not otherwise suggested, and without respect to the relations of 
the parties to it." 

[2] It is well settled in the fédéral courts that jurisdiction must af- 
firmatively appear in the record. See Morris v. Gilmer, supra, and the 
cases there cited. This proposition has been announced and acted upon 
in very many cases in this court, and we announce it again for the in- 
formation of the bar of this circuit. 

[3] In this case, the sole showing of the diverse citizenship necessary 
to confer jurisdiction on the District Court is in substance the aver- 
ments that the plaintiff is a corporation of the state of New Jersey and 
that the défendant is a corporation of the state of Georgia. A suit 
brought by a private corporation is practically a suit brought by ail the 
stockholders of such corporation, and to give jurisdiction to the fédéral 
courts facts must be so specifically and sufïiciently averred that the 
court on the record çan conclusively présume that ail the stockholders 
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of the plaintiff or défendant corporation are citizens of the particular 
State wherein the corporation claims citizenship. 

In American Sugar Refining Company v. Johnson, 60 Fed. 503, 9 C. 
C. A. 110, this court, reviewing adjudged cases, considered the suffi- 
ciency of the showing necessary to confer jurisdiction on the fédéral 
court in suits by or against private corporations, and therein held that 
an averment that "the American Sugar Refining Company, a corpora- 
tion domiciled and doing business in this city [New Orléans] and a 
citizen of New Jersey, and found within the Eastern district of Louisi- 
ana, and authorized to accept service of légal process, is indebted," etc., 
was insufiicient, and the opinion concludes : 

"From thèse considérations and autliorlties vve conclude that In a suit for 
or against a corporation in the courts of the United States the matter of ju- 
risdiction may be shortly stated as foUows: That, in order to hold that a pri- 
vate corporation is a citizen of a particular state, within the meaning of the 
Word 'citizen' as used in the judiclal acts of the United States, and thereby 
conclusively présume that ail of the shareholders of such corporation are 
citizens of the particular state, It must affirmatively appear that the corpora- 
tion was created under the laws of such state; and it would seem that an 
averment that the body suing or sued is a corporation or a citizen or both of 
a particular state is InsufBcIent." 

See cases cited and Curtis on Jurisdiction, pp. 145-148 ; St. Louis & 
San Francisco Ry. Co. v. James, 161 U. S. 545, 562, 16 Sup. Ct. 621, 
40 L. Ed. 802. 

It may be noticed that, in further disposing of American Sugar Re- 
fining Co. V. Johnson, we said : 

"This conclusion is sufflcient to reverse the case ; but, as the error in ques- 
tion may be eured by amendment in the court below, and the case retried, we 
proceed to consider the other assignments of error." 

In the présent case, identical in this particular aspect, we intended 
f ollowing much the same course ; but as the judges were not ail of the 
same mind as to the sufficiency of the assignments of error in relation 
to damages, and as the lamentable death of Judge Shelby has inter- 
vened, necessarily changing the personnel of the court, and as on suifi- 
cient averments and a new trial the précise questions may not again 
arise, we pretermit ail further discussion of the case. 

The judgment of the District Court is reversed, and the cause is re- 
manded, with instructions to dismiss the same, unless by proper and 
sufiicient averments the jurisdiction of the court shall be shown, in 
which case a new trial may be awarded. 
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CITY OF HABRISBURG y. NEW YORK CONTINENTAL JEWELL FII^ 

TRATION CO. 

(Circuit Court of Appeals, Third Circuit September 14, 1914.) 

No. 1807. 

1. Patents (§ 328*) — Infkingement — Filtbation Plant. 

The Jewell reissue patent, No. 11,672, for a filter for municipal or other 
large waterworks plants, and the Jewell patent. No. 644,137, for the 
method of purifying water by the use of such fllters, held not Infrlnged, 
on uncontradicted évidence that experiments oonducted durlng six months 
with the alleged iufringing fllters in use by défendant city, while beiug 
operated In the customary manner, falled to shwv the characteristics 
claiœed to be Inséparable from the opération of the patented apparatus 
and method. 

2. WoKDS AND Phrases — "Posttivb Head" — "Négative Head." 

"Positive head," as used in connection with a flltratlon plant, means 
the weight of the water both within and above the sand bed, and Is 
usually measured from the controller or the under drainage System to the 
surface of the water to be flltered. "Négative head," used in tUe same 
connection, means the force that cornes into play when a pai;tial vacuum 
is created either within or below the fllter bed. 

3. WoRDS AND Phrases — "Effeciive Size." 

Pand of "effective size," as used in connection with a filtration plant, 
means sand containing 10 per cent by weight that is flner In grain than 
the diameter sought to be secured. 

Appeal from the District Court of the United States for the Mid- 
dle District of Pennsylvania. 

Suit in equity by the New York Continental Jewell Filtration Com- 
pany against the City of Harrisburg. Decree for complainant, and 
défendant appeals. Reversed. 

For opinion below, see 208 Fed. 10. 

M. W. Jacobs, of Harrisburg, Pa., for appellant. 
James I. Kay, of Pittsburgh, Pa., for appellee. 

Before HUNT and McPHERSON, Circuit Judges. 

HUNT,' Circuit Judge. [1] The New York Continental Jewell Fil- 
tration Company, plaintiff herein, and hereinafter to be called the fil- 
tration Company, brought suit against the city of Harrisburg, défend- 
ant in ihe court below and appellant hère, alleging infringem'ent of 
reissue letters patent upon a filter and of letters patent upon a method 
of purifying water, both alleged to be the invention of O. H Jewell, 
and praying for an injunction and accounting. Défendant denied the 
validity of the patents and infringement of them. After trial, it was 
decreed by the District Court that the patents were valid, and that the 
claims had been infringed. Injunction and accounting were ordered, 
and from such decree the city of Harrisburg has appealed. 

Claim No. 2 of the reissue patent involved is as follows : 

"(2) A filter consistiug of a filter tank, a pure-water pipe eoinmunieating 
with the lower portion thereof, a granular fllter bed in said tank, the lower 
portion of said fllter bed belng compacted more closely than the upper por- 

*For other cases see same topic &. § NCMBHit In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion thereof, meaiis for malntaining a partial vacuum in said filter bed during 
filtration, and means for reversing the flow of water through said filter bed, 
substantially as described." 

The three daims involved in the method patent are as foUows: 

"(1) The method of purifying water, which consists in passing the impure 
water through a granular fllter-bed having an exposed flltering-surface, and 
at the sauie time applying suctlon from below, substantially as described. 

"(2) The method of purifying water, which consists in passing the impure 
water downward through a granular fllter-bed of gradually-increasing com- 
pactness from the top downward, and at the same time applying suction from 
below, substantially as described. 

"(3) The method of purifying water, which consists in passing the impure 
water through a granular fllter-bed having an exposed flltering-surface, and 
at the same time estraetlng from the water by suction and retaining withih 
the fllter-bed a greater or less portion of the air contalned in the water, sub- 
stantially as described." 

The invention disclosed by the patents in suit has référence to atmos- 
pheric filters, filters in which, by the création of a partial vacuum 
within or below the filtering material, atmospheric pressure above the 
hquid to be filtered is rendered effective to force it through the filter- 
ing material. 

There are two gênerai types of such filters : The slow sand, or Eng- 
lish, filters, and the rapid, mechanical, or American, filters. Of the 
latter, some use pressure, and some use gravity; the Jewell filter be- 
longing to the gravity class. Essentially the bed of each type is of a 
granular material, usually sand, exposed to the air and resting upon 
gravel ; the gravel containing a system of small pipes which collect 
the filtered water and deliver it into a large outflow pipe Connecting 
with the distributing system. In both types, less water actually passes 
through the bed than its full capacity ; the rate of flow is determined, 
not only by the type, but also by such conditions inter alla as the tur- 
bidity of the unfiltered water, the amount and kind of bacteria, and 
the quantity of water needed for use. The quantity is regulated by 
rate-controllers, devices which are in practically universal use. The 
slow sand filters deliver from 2,000,000 to 10,000,000 gallons per acre 
per day, and the bed is deeper and of finer sand. They use no coagu- 
lant, and are cleaned by scraping at infrequent intervais. The rapid 
gravity filters will deliver from 100,000,000 to 150,000,000 gallons per 
acre per day, and their beds are shallower and coarser ; they use a co- 
agulant and are cleaned frequently by reverse washing. 

After a slow sand filter has been in use for a short time, various 
substances, bacteria, etc., accumulate on the surface, forming a sticky 
coating that lessens the spaces, or voids, between the grains of sand, 
and thus helps to retain the impurities that are suspended in the water. 
Some chemical action also takes place (oxidation, etc.), and this aids 
the process of purification. In a./apid or mechanical filter, however, 
the water passes through the bed so quickly that such a coating has 
little time to form eut of natural materials, and certain coagulants are 
therefore added to produce an artificial coating. A coagulant often 
used is sulphate of aluminum, which in alkaline waters soon produces 
a flocculent substance that permeates the water and afterwards the 
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bed, and •detaîns much of the suspended impurity. Thîs flocculent 
matter is sticky and reduces the pore-spaces between the grains of 
sand. Thèse rapid filters need cleaning frequently (as often as once 
a day, or even oftener), and this is accomplished by draining off the 
coagulated water down to a certain level, and then injecting f rom be- 
low a stream of clean water. This water disturbs the sand thoroughly 
and carries off the impurities that hâve accumulated in the bed. The 
process of washing by an upward current is usually assisted by me- 
chanical agitation, as by arms or rakes, or by forcing a blast of air 
up through the bed. 

[2] Several matters should be briefly alluded to. "Positive head" 
means the weight of the water both within and above the sand bed, 
and is usually measured f rom the controller or the underdrainage Sys- 
tem to the surface of the water to be filtered. "Négative head" is 
the force that cornes into play when a partial vacuum is created either 
within or below the filter bed. Under usual conditions, négative head 
cannot begin to operate until the bed becomes somewhat clogged with 
material. A gravity filter may operate exclusively by positive head, 
and ail gravity filters use such a head to some extent; but a négative 
head filter uses both kinds of head, and is therefore provided with 
some means for producing a partial vacuum within the bed. This 
may be a pump, a trapped pipe, or some équivalent device. The 
trapped pipe may drop below the bed, thus adding to the total avail- 
able head ; or it may lead away horizontally at the bottom of the bed. 

[3J Sand of "effective size" means sand containing 10 per cent, by 
weight that is finer in grain than the diameter sought to be secured. 
The idéal sand would hâve ail its grains of uniform size, but, as this 
cannot be attained, the size is "effective," if about 10 per cent, by 
weight is finer. It is also true that some percentage of the grains is 
larger than the particular diameter aimed at. In ail municipal filtra- 
tion plants, careful provision is made for preliminary treatment of 
the water before actual filtering begins. This consists either of sédi- 
mentation or coagulation, or of both, and thus a certain quantity of 
suspended impurities is removed, and the filters proper are relieved 
from much of the work they would otherwise hâve to do. 

In the spécification accompanying the apparatus patent of 1895, and 
also in the spécification accompanying the reissue, the invention in- 
volved in the présent suit is described generally as follows: 

"This Invention relates to Improvements in 'gravity-fllters' of the klnd 
adapted for filtering large masses of water, and which are provided with a 
power-driven agitator for stirring up the filtering material during the process 
of washing and cleansing the same. The object of the invention is to provide 
a filter having the highest efficiency, and which can be constructed and oper- 
ated at minimum cost, for material and labor. The invention consists, briefly, 
In combining a filter and subsiding-chamber in one tank or vessel occupying 
but one foundation, and so constructed ^nd arranged relatively that the ac- 
cumulation of sédiment in the subsiding-chamber may be conveniently re- 
moved and driven out therefrom by mechanical appliance and viàthout other 
Power or machinery than that found in connection with the agitator, which is 
thus utillzed for this purpose. The Invention further consists in the novel 
features of construction, comblnation, and arrangement of parts hereinafter 
described and set forth ; référence being had to the accompanying drawings." 
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A description of the device is then given, in which a filtered-water 
pipe leading to the réservoir outside the tank is referred to. The spéci- 
fication then goes on: 

" • ♦ • Said pipe Is provided wlth a water-trap 9. Pald filtered-water 
pipe is extended some distance below ttie fllter-tank to form a downdraft by 
removing the air-pressure from the under side of the filter-bed, and thus to 
make effective the air-pressure upon the water above said bed, and sald trap 
is for the purpose of sealing the lower end of said filtered-water pipe to pre 
vent the air from entering therein above said trap when the flow and ve 
locity of water down the pipe is diminished by the accumulation of Impuri- 
ties in the bed." 

In the paragraph just quoted appears the only référence to the 
présence and effect of a partial vacuum in the filter-bed ; the vacuum 
being caused by the trap in the downdraft pipe. The single claim of 
the original patent referred to the subject (if at ail) only by the im- 
plication of the italicized phrase: 

(1) "In a filter the comblnation of a filter tank, a subsidlng tank, and a 
fil ter material holding tank, formed as descrïbeé, with a central communicat- 
ing passage or opening between said tanks, an agitator for said filter, the 
shaft of which passes through said central opening, and projects into sald sub- 
sidlng ehamber, and a pipe elbow rigidly seeured to said shaft, and adapted 
to be rotated thereby, to give force and direction to the water passing down 
through said central opening and elbow, for fiushlng out and removing the 
sédiment from said subsidlng ehamber, substantially as set forth." 

But, when the reissue was applied for, this subject of partial vacuum 
was so expanded and emphasized as to become much the most impor- 
tant, as will appear from the following quotation of new matter in the 
spécification : 

"As soon as the water passes into the fllter-tank from the subsiding-tank 
it begtns to percolate through the sand or other granular material composing 
the filter-bed, and after passing through the bed Is carried off by the filtered- 
water pipe S. When a continuous flow of water is seeured through the filter- 
ed-water pipe 8, the downdraft exerted by the column of water in sald pipe 
créâtes and maintains a partial vacuum in the filter-bed; the vacuum being 
greatest in the lower portion of the bed. The granular filtering material Is 
consequently compacted by atmospherie pressure, the lower part of the bed 
being compacted more closely than the upper part ; the degree of compactness 
gradually dimlnishing toward the upper surface of the bed. As the resuit of 
this condition of the filter-bed, the impurities carried by the water to be 
filtered are not *kll coUected at the surface of the bed, forming a crust or sub- 
stantially impervious stratum, as is the case where granular filter-beds of 
substantially uniform density are used wlthout suctlon, but only a part of 
the Impurities are removed at the surface ; a great portion of the suspended 
matter, by reason of its being in a more finely-divided state, being permitted 
to pass the more widely-separated granular particles In the upper portion of 
the bed to be intercepted afterward by the more closely-compacted particles 
in the lower portion of the bed. Furthermore, by employlng the downdraft, as 
above descrlbed, the upper portion of the filter-bed, which usually contalns a 
comparatively large proportion of the impurities, may be agitated by means 
of the agitators wlthout intermpting the process of filtration, Inasmuch as the 
lower portion of the bed is maintained in a compact state by the downdraft, 
preventing the passage of the impurities freed by the agitation of the upper 
portion of the bed, the partial vacuum maintained by the downdraft acting 
to prevent the agitation of any part of the bed ezcept that which is dlrectly 
operated upon by the agitators. 
217 F.— 24 
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"In prior filters, where a loose granular filter-bed was used, It was Itn 
practicatjle to agitate the fllter-bed during filtratioii, because, as soon as the 
upper o'ust of the bed was broken by the agitation, the impurities would at 
once be pemiitted to pass entirely through the bed and be carried olï in the 
filtered water. In my improved filter the agitation of the bed may be repeated 
as often as may be desired, or It may be continuons, thereby permittiug tlie 
mass of the impurities to penetrate further into the bed until the entire bed 
becomes saturated with impurities, when it is necessary to wash the bed, as 
will be hereinafter described. 

"It will be évident from the above description that a fllter constructed, as 
herein described, Is capable of use without washing for a much longer period 
of time than prier constructions, thereby effecting a great saving both lu labov. 
and in the water used for washing. Furthermore. the capaeity of the lilter is 
greatly . increased, as by distributing the impurities more or less uniformly 
throughout the bed, and preventing the formation of a thick crust at the 
upper surface, the water is caused to pass much more rapidly through the i 
bed without interfering with successful filtratlon. 

"The maintainlng of a partial vacuum in the filter-bed, as above described, 
further improves the opération of the fllter and increases its eliiciency by ef- 
fecting the coagulation of the suspended impurities ; such coagulation beiug 
effected by the séparation and concentration of the air contained in the wa- 
ter under filtratlon, thus inereasing the bulk of such impurities and enabling 
the filter-bed to intereept and retain them. The air separated from the water 
remains to a great extent in the filter-bed, and Is especially useful in washr 
ing the bed. as when the current of water is reversed in washing, as herein- 
after described, the air rlsing through the filter-bed causes a violent agitation 
thereof, liberating the accumulated impurities and permitting them to be car- 
ried up with the wash-water to the overflow. (In filters of tliis class daily 
washing is usually required, while the sédiment in the subsidlng-ehamber may 
accumulate for a month or more before its removal is necessary. The daily 
wash is performed by closing the valve to the subsiding-chamber, flltering the 
water down, closing the valve in the pure-water pipe, and opening connec- 
tion therewith to the wash-water, stand-pipe, or pump, forcing the water up 
through the filter-bed, during viiiich the agitator is kept In motion and the 
washed-out impurities flow over the top of the material-bank into the annulai- 
space snrrounding It and pass out through the valve-openlng at the bottom 
thereof. The wash-water is prevented from getting into the subsiding-cham- 
ber by the central pipe, whlch pro.lects above the top of the material-tank for 
this purpose. The wash is completed by closing the valve of the annular 
space and permitting the first filtered water to pass out into the sewer In- 
stead of the pure-water réservoir.) As soon as the downdraft again becomes 
effective, the filter-bed is at once compacted to such an extent that it is neces- 
sary to draw oiï only a very small amount of water after washing." 

The part we hâve placed in parenthesis appears also in the original 
spécification, but the rest is new. The theory that was th.us elabôrated 
in tlie reissue is further dwelt upon in the spécification of the method 
patent: 

"My Invention relates to purifylng waters for potable purposes by filterlng 
such waters through granular filters. As is well known, the principal object 
of flltering the water supply of towns and cities is to remove the suspended 
impurities, which In many instances are in a fiuely-divided state, and ex- 
périence has proven that granalar filters (that is to say, filters in which the 
water is caused to percolate through a filter-bed composed of loose sand or 
other granular material) furnish a flltering médium which is best adapted for 
removing the suspended impurities while permitting the water to flow at a 
rapid rate, as is necessary where the water supply of a town or city is being 
filtered. In using granular filters heretofore, however, it has been found that 
in most instances a granular filter-bed will not intereept and retain the sus- 
pended matter in the normal condition, and it has therefore been found necea-. i 
sai-y in almost ail instances to introduce a coagulant, such as alum, Into the 
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water before filtration, the coagulant serving to coagulate the suspended mat- 
ter into masses whlch are larger and more susceptible of Interception and ré- 
tention by the granular particles composlng the filter-bed ; in some instances 
it being necessary to use such a large quantity of alum as to alïect the taste- 
of the flltered water. 

"My présent invention conslsts of an improved process of purifying water 
by filtration through a granular filter-bed by whlch the necessity of the use 
of alum or other coagulant is in many instances entirely avoided, and in 
other instances, where the impuritles are in an exceptionally finely-divided 
State, the quantity of alum which under former processes would be necessary 
is very greatly reduced. 

"CCo this end my invention conslsts in effecting what may be termed the 
'coagulation' of the suspended impuritles of the water by suctlon while passing 
through the filter-bed, the particles of suspended matter being thereby causée! 
to corne together into masses of sufficient size and of such character as to be 
readily intercepted and retained by tbe granules composing the filter-bed. 

"My invention further conslsts in applying the suctlon prlncipally at the 
lower portion of the filter-bed, so that it acts more strongly upon tbe flner 
particles of suspended matter which hâve passed through the upper portion of 
the filter-bed. 

"My invention further includes the compacting of the filter-bed in such man- 
ner that the lower portion thereof will be of the greatest density, the density 
gradually decreasing toward its upper surface, as by this means, while the 
larger masses of impurities will be retained by the more widely separated 
granules at the upper portion of the bed, the lower portion of the bed will 
be sufflciently dense and compact to intercept the smaller particles of sus 
pended mattier, especially after they hâve been coagulated, as above stated. 

"In the accompanying drawings I hâve shown apparatus designed to utilize 
my improved process, each apparatus in gênerai consistlng of a filter-bed of 
loose granular material contained in a suitable réceptacle and a pure-watei- 
pipe in the bottom of said réceptacle, said pipe being provided with suitable 
strainers to prevent the granular material from entering such pipe, and with 
an ofC-carrylng pipe vertically arranged and of such length that, as the fil- 
tered water is carried ofC by said pipe, a partial vacuum will be created withlu. 
the filter-bed; the vacuum being greatest in the lower portion of the bed and 
gradually diminishing toward the upper surface thereof. By this means, a 
continuons suction is exerted which is greatest in the lower portion of the 
bed, compacting it so that its density will be greatest at the bottom and will 
gradually dimlnish toward the upper surface thereof. F'urthermore, the suc- 
tion causes the air contained in the water to separate and concentrâtes it ; 
the minute bubbles comlng together, forming larger bodies of air, which are 
to a great extent retained within the filter-bed. As the fine air-bubbles con- 
verge they act to concentrate and coagulate the particles of suspended mat- 
ter, so that finally the suspended matter is formed into larger bodies, which 
may easily be intercepted and retained by the filtering material. As the 
process of filtration continues, the air extraeted from the water gradually ac- 
cumulâtes in the bed, still further compacting it and Increasing the effieiency 
of the filter to such an extent that, even though the bed contain large quanti- 
ties of impure matter extraeted from the water, the filter may nevertheless 
be continued in use with satisfactory results, thus making it unnecessary to 
wash the bed as frequently as has been necessary with other forms of filters 
employing granular filter-beds. » • ♦ 

"Referring to Fig. 1, which, as above stated, illustrâtes the condition of tlie 
granular material after filtration has commenced in aecordanee with my new 
process, it will be noted that the granular matter in the lower portion of the 
bed is compacted to a much gréa ter extent than that at the upper portion 
thereof; the degree of compactness gradually diminishing as the surface ot 
the bed is approached. Such compacting of the bed is efifected by the créa- 
tion of a partial vacuum, principally in the lower portion of the bed, by 
means of the downdraft through the pipe JO. By thus compacting the bed it 
is much better adapted for removing the finer particles of suspended matter 
than would be the case were the bed of uniform density. Furthermore, the 
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entire body of filterlng material is utillzed instead of substantlally the upper 
surface only, as in prior Constructions. 

"In Fig. 2 It will be noted that in tbe lovver portion of the bed there are a 
number of air-spaces ; tbe larger air-spaces being at the lower portion of tbe 
bed. Such spaces are formed in tbe bed by the accumulation of the air ex- 
tracted from the water by suction, as hereinbefore described. After tbe air 
bas performed its office of coagulating the suspended matter, it accumulâtes 
within the bed, as illustrated, and afterward is especially useful in washing 
the bed, as, when tbe current of water is reversed for the purpose of wash- 
ing, the air being liberated rises through the bed and, eseaplng, agitâtes it 
violently, thereby freelng ail the accumulated impurities, so that they may 
be carried off with the wash-water. 

"ïhe manner in v^hich tbe impurities are coagulatcd by the extraction and 
concentration of the air contaiued in the water is clearly illustrated in Figs. 
3, 4, 5, and 6. Fig. 3 illustrâtes, on a magnifled scale, the condition of the 
air and the minute suspended impurities in the water ; the circles represent- 
ing the air-bubbles and the black marks the suspended Impurities. It will be 
noted that the air-bubbles, as well as the Impurities, are at flrst compara- 
tively widely separated from each other. After suction bas been applied to 
the filter-bed for a short time, the air-bubbles are drawn together, carrying 
with them the suspended matter, as shown in Figs. 4 and 5, until, as sbown 
in Fig. 6, the air-bubbles finally corne together, formlng larger bubbles, the 
suspended impurities also coraing together, formlng clots or masses of suffl- 
cient size to be intercepted and retained by the granules of the filter-bed. In 
this way, with many waters, practically ail the suspended impurities will be 
coagulated and removed witiiout the use of a chemical coagulant, while with 
those waters in which coagulants must be used the quantity of the coagulant 
which it is necessary to use is greatly reduced. 

"While in the apparatus shown in the drawings the necessary vacuum Is 
secured by the action of the pure-water discharge, I do net limit myself to 
securing the vacuum in that way, as other means may be employed to se- 
cure such resuit. I prefer the apparatus shown, however, as by it the suc- 
tion is applied uniformly through the lower portion of the bed and is sub- 
stantially imiform in any glven stratum." 

Then follows a disclaimer in view of the prior art: 

"I am aware that heretofore atmospheric pressure has been employed to 
force water through flltering material, such as stone or fçlt, but such use has 
been simply for the purpose of forcing the water through the flltering sub- 
stance, and has not effected the extraction and concentration in the flltering 
material of ail or a part of the air contained In the water or the coagula- 
tion or agglomération of the impurities, as described; nor has it secured a 
bed of flltering material of varying density or compactness. My invention, 
therefore, does not contemplate the use of flltering materials such as those 
above referred to, but is limited to the use of a granular filterlng material 
having an exposed filtering-surface, by which I mean a surface uncovered by 
felt or similar material which would prevent its use in connection with my 
improved process." 

The basis of the décision of the District Court was that in Jewell's 
patent a pull of suction exists whereby a pulling force is created upon 
the material in the bottom of the filter, and that the use of such suc- 
tion action tends to release air from the water which may be of ad- 
vantage, and also tends to cause the sand grains in the vicinity of the 
strainer System to reseat themselves, and thereby compacts the section 
of the bed. In his opinion, among other things, the learned judge 
said: 

" * • • That the process and apparatus disclosed by Jewell • » » 
do in practlcal use, by the création of a vacuum, utilize the whole sand body 
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as a fllteriiig agency, as it was never used before. Indeed that the working» 
of a downdraft or négative fllter must in the nature of things be différent 
from a gravlty or positive liead filter is self-evident, from the fact of its 
calling into play the powerful agency of atmospheric pressure. From this 
we can readily understand that sueh atmospheric force, whether venting it- 
self as a weight from above or a suction from below, must cause new results 
in a process, the basic élément of which is the pressure passage of Uquid 
through impedlng matter." 

Thus the reasoning of the court was in effect that the process and 
théories disclosed by Jewell in his patent in practical use did, by the 
création of a vacuum, utilize the whole sand body as a filtering agency 
as it had not been used before, and that the Jewell process does by 
the use of a downdraft, sealed, vertical outlet pipe create and main- 
tain an operative vacuum, which vacuum effects a deeper utilization 
of the sand body for filtration than in positive head filters; that the 
présence of a released air incident to the use of a downdraft vacuum 
is helpful and not harmful by reason of the velocity imparted to the 
passing water by such vacuum ; that the process makes the runs 
longer; and that both structural and maintenance costs are lessened 
by its use. Now it appears that, in the art of filtration, it has been the 
practice, when it is desired to lengthen the run of a filter or to obtain 
the more rapid passage of the liquid through the filtering material, to 
utilize atmospheric pressure upon the liquid by creating a partial vacu- 
um within or under the filter, in this way unbalancing the atmospheric 
pressure which had previously been equal on both sides of the liquid. 
The way of accomplishing this is called "suction," and in the language 
of the patents in suit is described as "suction from below." 

Application of this way has been accomplished in filters of many 
kinds. In British patent, No. 4393, of 1819, issued to Tritton for a 
filterer, the process was described to be one by means of an air pump 
or other mode of producing exhaustion or vacuum in the part or parts 
of the apparatus into which the filtered liquid flows, and thereby to 
create a différence between the atmospheric pressure acting on the 
liquid before and after filtration, and by means of that différence of at- 
mospheric pressure more actively to force the unfiltered liquid through 
the pores, apertures, and interstices of the filter. Tritton also describes 
in his apparatus a part of the filter intended to receive the unfiltered 
liquid as communicating with the external air in such a manner that, 
when such part of the filter as is intended to receive the filtered liquid 
and the receiver are exhausted by an air pump or otherwise, the power 
of atmospheric pressure on the surface of the unfiltered liquid, to- 
gether with the pressure used in ordinary filtration, may force it 
through the filter or filters by which it is to be strained. 

In British patent. No. 6160, issued to James Neville (1831), and 
cited by the examiner in ail of Jewell's applications, the invention be- 
ing entitled "An improved apparatus for clarifying water and other 
fluids," the patent referred to a downdraft tube trapped, which, when 
filled with any fluid of the spécifie gravity of water and the cock is 
turned, the action of the atmosphère on the surface of the fluid con- 
tained in the cistern will be with immense force, whereby a large 
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quantity of the fluid would be driven through a clarifying médium 
;n a short time. Neville used a filter bed of granular material and 
described his apparatus, stating that, in carrying the pipe as low as 
possible, he did so in order to obtain greater atmospheric press'jre on 
the surface of the fluid contained in the vessel or réservoir, by which 
means a greater quantity of water would be forced though the clarify- 
ing médium. Neville disclaimed novelty as part of his invention, for 
the use of charcoal or sand as a clarifying médium, because that had 
been known and acted on for a long time before. 

So, without going into greater détail, it is clear that, for many years 
before Jewell went into the field, there were filters with granular filter 
beds having exposed filtering surfaces with means for producing a 
partial vacuum in the filter bed and the actual application of suction 
from below, as well as means for reversing the flow of water through 
the filter. 

In British patent, No. 8371, of 1899, to Edwards for "improve- 
ments in the prévention of the pollution of river waters and water 
courses from manufacturer's polluted waters and waste, and for clean- 
ing and purify ordinary river waters," the filtering materials used were 
burnt coke reduced to small proportions, well washed river sand, and 
ail or any or either of thèse materials, as best suited the spécial con- 
ditions under which the filter might be operated. The patent, after 
describing a siphon pipe and an ejector and a pipe for supplying steam, 
said that, in order to draw off the filtered water from each subcom- 
I^artment, the inventor introduces into it one limb of a siphon, to 
which he attaches a steam jet ejector, by which he was enabled to 
acquire any required vacuum in the subcompartment and below the 
filter-bed. His patent also stated that such vacuum, if found to be 
more than required for perfect filtration, could be regulated by means 
of a small tap in each compartment to admit a portion of air when 
necessary. 

The Lawrence city filtration plant, a slow sand filter, disclosed that 
in 1892, and prior thereto, trapped downdraft pipes were used upon 
slow sand filters having exposed filtering surfaces. They were ap- 
parently used in 1893 in the Lawrence city filtration plant, and in 
Hazen's book on the Filtration of Water Supplies, written before 
April, 1895, the author described the Lawrence experiment station fil- 
ters. 

In the Crocker mill filters, installed in 1891 at Holyoke, Mass., there 
were filter tanks containing filter-beds of sand with exposed filteriti,t;' 
surfaces. In thèse filters, it is évident, from the testimony, a partial 
vacuum was created and maintained in the same sensé as in the pat- 
ents in suit. 

In August, 1895, there was published in the Paper World the de- 
scription of the Moore filter; the article referring to high and low 
pressure filters, and describing high-pressure filters as distinguislied 
from the low. It was there said that, in the low-pressure class, a 
strong wooden case, open at the top, was employed, the water flowing 
as required, and after percolating through the sand was conducted 
away; the latter opération being generally aided by a pump, which^ 
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establisiiing a partial vacuum, aided the passage of the water by suc- 
tion. This référence appears to hâve been made as if such a use 
bas been a common one, and certainly it fits a description of the op- 
ération of the fihers of which the Crocker and one other fîlter there- 
tofore in opération furnish instances. Prior art also shows means 
of producing a partial vacuum or suction in a filter, as illustrated by 
patents, such as the Neville, O. H. Jewell, No, 423,430 (1890), Sin- 
claire. No. 171,056 (1875) and Simmons No. 59,467 (1867)._ 

The principle of physics which controls is that by diminishing tlie 
atmospheric pressure below (that is, by unbalancing the pressure), the 
atmospheric pressure above, which remains constant, always becomes 
efifective for pushing or forcing the liquid through the filtering ma- 
terial. It therefore seenis certain that nothing new can be claimed 
for "suction," or the création of a partial vacuum within or beneath 
a filter-bed. Again, the compacting of the filter-bed greater at the 
bottom was described in the patent issued to Hyatt, No. 293,745, and, 
as a means employed to produce "suction," there are instances in which 
a trapped downdraft pipe has been used. In the présent case, the 
patentée is confîned to a downdraft pipe, trapped, inasmuch as un- 
trapped downdraft pipes vvere well known in the art before the in- 
vention claimed by the patentée herein. The patents we hâve exam- 
ined as introduced in évidence show that there were in use granulai 
beds "having exposed filtering surfaces in combination with suction, 
and that, when Jewell in 1895 made application for his original pat- 
ent, there were means very like his for making effective the air pres- 
sure above the filter-bed. Again, the reissued patent uses the term 
"suction," based upon the idea that there is a pulling efïect so com- 
pacting the lower portion of the filter-bed by the présence of a par- 
tial vacuum beneath it ; and in the method patent the terms "suction" 
and "suction from below" are used with an attribution to them of a 
drawing effect. A witness for the filtration company, af ter describing 
compacting action under suction, states as follows: 

"Thlrd. Under thèse conditions the weight of the column of water descend- 
ing in the suction or downdraft pipe causes the production of a larger output 
of properly filtered water; and the sédiment separated from the water dur. 
ing filtration is carried farther down into the bed by the weight and velocity 
of the descending column of water below the bed, which force acts, as the 
upper portion of the bed becomes choked with sédiment, to draw portions of 
such sédiment layer downwardly into the bed, the upper portion of the bed 
being maintained in looser condition than it Is in a positive head filter, and 
so allowing the free entrance of the suspended matters, and the lower por- 
tion of the bed being more compacted than the upper part, as before stated, 
and so tending to retain such impurities within the bed." 

The "pulling of suction" theory does not stand under critical ex- 
amination, however, for the testimony of scientifîc witnesses proves 
that the operative force of what is commonly called "suction" is not 
a pulling, but is atmospheric pressure exerted upon the liquid or other 
movable material to the extent of the différence of pressure upon the 
opposite sides of the movable material; that is to say, the operative 
force is unbalanced atmospheric pressure, and this atmospheric pres- 
sure acts in the direction of the area of diminished pressure, so it 
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becomes a pushing force, well described by one of the vvitnesses for the 
appellant in the followîng simple language: 

"The opération of a partial vaeuum in the lower part, or any other part of 
a filter, simply means tliat at a section above that part of tlie fllter the saud 
is so clogged up that the water cannot pass through it as fast as it eau run 
out of the outlet valve, and there is a tendency for the water in the filter to 
pull apart and leave in the sand a space not occupied by water (a partial 
vaeuum), into which the air pressing on the surface of the water on top of 
the filter drives the water with increased force, measured by the degree of 
vaeuum produced. Therefore, when a partial vaeuum exists in a fllter-bed, 
there is an added force applied on the surface of the water in the fllter, tend- 
Ing to drive the water through the sand; under no circumstances can there 
be a force applied f rom below to pull the water through. The application of 
_the force is from above downward, and acts, in drlving the water through tlie 
"sand, precisely as would an added équivalent head of water." 

Another expert witness, whose scientific attainments are very clearly 
established, said : 

"Suction does not mean that there is a puUing of the water: In fact, wa- 
ter has not cohesive properties to permit it to be puUed, but it must move ei- 
ther by being pushed or else by the force of gravity. Hence the expression 
'suction applied from below,' intimating that there is a puUing force upon the 
bottom of the fllter, refers to something that does not exlst, and a force is 
actually applied at the top of the body of water resting upon the sand bed 
in the filter by vlrtue of the unbalanclng of the atmospheric pressure." 

It is proven that a partial vaeuum is not made when the filter be- 
gins opération; nor is it shown that such vaeuum is always greatest 
at the bottom of the bed. The supply from the filter-bed being regu- 
lated by a device or controUer, the effluent pipe delivers less than the 
fuU capacity of the filter. From thèse facts it follows that, if we hâve 
a bed of clean sand, there can be no unbalancing of atmospheric pres- 
sure so long as the head presses the water through the bed at the 
rate set by the regulating device, and that it will be only when a clog 
happens that the effluent pipe will carry off water quicker than it is 
delivered and that a vaeuum can occur. As explained by one of the 
witnesses for the appellant, the statement in the patents that the vaeu- 
um will be greatest at the bottom of the filter-bed is erroneous, if it 
is understood that such vaeuum is normally and at ail times or even 
usually found at the bottom, because such partial vaeuum is a variable 
phenomenon conditioned upon the interval which has elapsed since 
the filter may bave been washed, the degree of fineness of the super- 
ficial layer of sand, as compared with that below it, and the degree 
of clogging of the filter. The clogging would seem to be likely to be 
anywhere, depending upon size and kind of sand, rate of flow, prés- 
ence of air, or other factors; hence the partial vaeuum may occur 
at any time or place apparently not capable of détermination by de- 
vice or method of the patent. 

We are uncertain whether or not, as a resuit of a partial vaeuum 
at the bottom of the bed, there is a greater compactness at the bottom 
than above, or, as it is said, whether there is a differential compact- 
ing from below upward. Prof. John W. Langley, a distinguished physi- 
cist, said that such differential compacting did not occur in any filter 
where cleansing by upward washing was a feature of the action. He 
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said that the upward wash brings the finer grains of any heavy granu- 
lar material to the top, forming thus a subsidence layer of such material 
of variable depth, in which the compacting is greater than in any other 
part of the bed. He added that any differential compacting which might 
occur below this top fine sand stratum would be very small in amount, 
and would be the resuit of natural forces, whereby a very small addi- 
tional compacting of the sand might be near the bottom, due possibly 
to the friction of the water passing down through the sand as a neces- 
sary conséquence of the properties of water and sand. Dr. Mason, 
another distinguished scientist, said that it would be impossible to 
make any actual measurements as to compacting of the filter-bed or 
near the strainer openings within the filter hère involved, so as to dé- 
termine the matter experimentally, and that, while he believed there 
would be an action toward compacting in the lower part of the bed, 
he could not say how far such action would extend, or what its amount 
would be, or whether it would be progressively smaller in a uniform 
degree. 

We might quote at length from what scientific men testified to, but 
it would make our opinion needlessly long. We are agreed, however, 
that, when we weigh the évidence of one side against the other, it is 
highly probable that the lower part of the bed is but little affected by 
the so-called "pull of suction," and that there is but very little com- 
pacting by compression of the grains of sand, or by the sand grains 
moving because of the superincumbent weight of water and air. More- 
over, such compacting of the lower part of the bed as occurs under 
the weight of water and air is not peculiar to filters operating under 
négative head. Neither has it been proved that the friction of the fil- 
tering water compacts the bed by rearranging the sand grains through- 
out the bed ; and, in any event, such rearrangements would be as likely 
to occur in a filter under positive head as in a filter under négative 
head. There may be some rearrangement of sand grains near the 
strainer System ; but, if so, it lacks the support of experiment, and 
would seem to be inconsiderable in extent, and as likely to be présent 
in a filter under positive head as in a filter under négative head. More- 
over, we think it is true that compacting due to overlying weight or 
to the downward flow of water is not the compacting contemplated 
by the patents. And, after a mechanical filter has been washed by a 
reverse current of water and air, the sand is finest and most compact 
at the top, because the bed must then rearrange itself in accordance 
with the subsiding values of the grains. 

With regard to the assertion that the suspended impurities penetrate 
the bed more deeply under the opération of the patents, the only direct 
testimony on the subject is unsatisfactory. Some of the testimony 
relates to observations made from 8 to 15 years before the witnesses 
were examined ; and, as no records were kept, we regard it as unsaf e 
to rely on the unsupported recollection of witnesses after the lapse of 
so long a time. One other witness made a single experiment under 
conditions that were not very fuUy described and were apparently not 
conducted with caution. The other testimony on this point on behalf 
of the plaintiiï was largely theoretical, and is so colored by the under- 
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lying assumption that "suction" is a pulling force as to be much im- 
paired in value. Indeed, misconception of the principle of '"suction ' 
has destroyed appellee's case, for it is the real foundation thereof. 

With regard to the libération of air in the bed and its usefuiness 
there as a "coagulant," the weight of the évidence seems to indicate 
that air does not of itself act as a coagulant, and that its présence in 
a filter-bed is almost always objectionable. 

The objections to the théories of the patents hâve been strongiy put 
m the able brief for the city, and we can do no better than quote them 
as f ollows : 

" (1) In accordanee with tlie pretensions of the patents, the whole invention 
of Jewell résides In the eouipaeting of the granular lilter-bed, greatest below 
and gradually diminishing towards the top, and the extraction and rétention 
vvithin the filter-bed of a greater or less portion of the air contained in the 
water. The cause of such differentlal compacting is alleged to be the forma- 
tion of a partial vacuum in the fllter-bed, greatest below and diminishing to- 
wards the top, whlch partial vacuum is also claimed as the cause of the lib- 
ération of air. The bénéficiai results of such compacting are claimed to be 
deeper pénétration of suspended impurities Into the fllter-bed, and the consé- 
quent greater utilization of the entire filter-bed, and, of the libération of air, 
the agglomération or coagulation of suspended impurities, so as to dispense, 
entlrely or to a great estent, with the use of a Chemical coagulant, and the 
greater agitation of the filter sand in washing by a reverse current. Exeept 
the mère fact that air is llberated from water by diminution of pressure or 
the formation of a partial vacuum, every one of the pretensions is coutro- 
verted and has, we believe, been sbown to be false. 

"(2) In a so-called négative head fllter, as ordinarily constructed and oper- 
ated, a partial vacuum does not oceur at the commencement of the run and 
continue throughout it. It may not occur at ail and, if at ail, will occnr 
only after the conditions of clogglng hâve beeome such that the positive head, 
or pressure due to the superincumbent water, has been utilized in forcing the 
water through the clogged area or plane of greatest résistance, and this will 
be towards the end of the run. In the Harrisburg filters (said to be Infringe- 
ments), it oecurred at ail in only 25 per cent, of the runs, and then only for 
a short time at the end of the run. 

"(3) Actual observation shows that It will occur, not necessarlly or usually 
first or greatest at the bottom of the fllter-bed, but always immediately below 
the plane of greatest résistance, which may be anywhere in the filter,' from the 
strainer System up. In the Harrisburg filters it oecurred indifferently at 
the top or bottom of the filter-bed or anywhere between, and was 'greatest 
in the lower portion of the filter-bed,' 115 minutes in nearly 5 months, or .06 
per cent, of the entire time the filters were in opération. 

"(4) The time and place of the occurrence of a partial vacuum dejiends 
upon varlous conditions, viz., amount and charaeter of suspended Impurities, 
size of sand, rate of flow, use of coagulant, température of water, etc., and 
are whoUy beyond the control of the operator. Complainant's testimony is of 
little or no weight, because it falls to take thèse things into account 

" (5) In a négative head filter there Is no compacting of the filter-bed, great- 
est lîelow, due to the création and maintenance of a partial vacuum greatest 
in the lower portion of the bed, for the reasons: (a) That such vacuiuu does 
not so appear usually, but only occasionally, and then only at the end of a 
run; and (b) that such vacuum, when it occurs, is incapable of producing 
such compacting. Nelther is there such compacting due to the pulling or 
drawing of 'suction' upon the sand grains, for the reason that what is com- 
monly called 'suction' has no such effect, but opérâtes merely by rendering 
effective the atmospheric pressure upon the water column within and above 
the sand bed, and thus adding to the efCective head in the same manner as 
an additional depth of water or any other additional pressure. 

"(6) Such difCerential compacting of the lower part of the fllter-bed as may 
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be due to welght of superincumbent sand and vvater, by way of either com- 
pression or movement of the sand grains, is negligible in amouut and bas no 
efiect upon tbe opération of the filter. It bas no relation to suctiou and will 
occur, if at ail. as well in positive as in négative head fllters. 

"(7) Movement of sand grains due to velocity of flovif is, as to the lower 
part of tbe filter, also negligible in amount. It will occur more in the top 
layers of tbe sand, where the grains are free to move, than in the lower por- 
tion of the bed, where they are held in a state of great fixity by the superin- 
cumbent wejght. It bas no relation to suction, and there being no différence 
between négative and positive head fllters, based upon rate of flow, will occur 
in the same manner and to the same extent in the latter as in the former. 

"(S) Differential compaeting due to superincumbent weight or velocity of 
flow is not tbe kind of compaeting called for by tbe spécifications and clainis 
of the patents in suit, wbich is compaeting alleged to be due to underlying 
N'acuum or 'suction from belovv.' 

"(9) In ail fllters whose sand beds are washed by a reverse current of wa- 
ter (whicb is the universal practice in ail rapid or mechanlcal fllters), com- 
paeting is always greatest at tbe top of the bed, by reason of the subsidence, 
after vvashing, of the finer grains of sand at tbe top and the coarser grains 
below. Tbis is practically an admitted fact in this case, being testified to by 
defendant's four expert witnesses and substantially by complainant's wit- 
nesses, Dr. Mason and Air. Milligan, and is not denied by any of complain- 
ant's witnesses, although there was ample opportunity to do so; and no at- 
tempt was made to show that such compaeting, greatest at the top, Is over- 
balaueed or offset by any compaeting below. 

"(10) Pénétration of suspended impurities is a function of the flow of tbe 
water carryiug them. The depth to which the Impurities will penetrate Into 
the fllter-bed dépends upon amount and cbaracter of suspended matter, size 
of sand, rate of flow, amount of coagulant, température of water, etc., and is 
uot affected by the character of the actuating head, which, whether positive 
or négative, is, as we bave seen, pressure — in the one case, hydrostatic, and 
in the other, hydrostatic and pneumatic. 

"(11) Pénétration of the fllter-bed is not effected hy partial vacuum great- 
est in the lower portion of the bed, because, if tbe latter occur there at ail, 
it is only occasional and of brief duration, and because it is incapable of 
produeing such pénétration; nor is it effected by the "pull of suction,' for 
reasons already stated. 

"(12) Utilizatlon of the entire fllter-bed and deep pénétration of suspended 
impurities is neither désirable nor safe, because of the danger of the impuri- 
ties passlng entirely through the fllter-bed and fouling the filtered water. It 
is always désirable to reserve the lower part of the fllter-bed as a factor of 
safety to iiieet any abnormal conditions that might develop, and thus prevent 
détérioration of the effluent. 

"(13) The possibility of deep pénétration with safety to the effluent would 
dépend upon the compaeting of the filter-bed greatest in tbe lower portion. 
Thi.s is clearly admitted in the patents and is necessarlly true. But such com- 
paeting does not occur in négative head fllters using a reverse current in 
washing, for reasons already stated. 

"(14) The libération of air in the fllter-bed, far from being useful, is a 
nuisance, and the greatest objection to négative head fllters, because it causes 
'air binding' of the sand bed, and because, when the air-bubbles grow large 
enough, they rise by their buoyancy and 'break through' the sédiment layer, 
causiug channel-ways and irregularities of flltration which seriously affect 
the effluent. 

"(15) It is shown that in the best modem filter practice liberated air is 
gotten rid of as far as possible, and complainant bas attempted to show that 
tbe velocity of the moving water carries the air off through the effluent pipe. 
But, If it is so carried off, it cannot perform the useful functions claimed 
for it in the patents. Besides, if it is carried off below, it clogs the arainage 
pipes, redueing their capacity and causing unequal rates of flltration when 
lai'ge bubbles of air are suddenly carried ont. 'Whichever way it goes it 
makes trouble, decreasing the efiiciency of flltration or the length of the run, 
and frequently both.' 
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"(16) lilberated air Is not useful in washing the fllters. TMs pretenslon 
was rejected by Dr. Mason and by defendant's witnesses, and was disclaimed 
by complainant's counsel at the oral argument. 

"(17) The prêteuse that air bubbles are useful In agglomeratlng or coagu- 
lating suspended Impuritles Is also wlthout foundation. It is rejected by Dr. 
Mason, as well as by defendant's witnesses. 

" (18) The same is to be sald of réduction In the amount of coagulant used. 

"(19) The libération of air dépends upon the réduction of atmospheric pres- 
sure, or création of a tendency to a vacuum, and hence dépends upon the con- 
ditions above stated relative to the formation of a partial vacuum, and time, 
place, and amount are whoUy beyond the control of the operator. It beins an 
admitted faet that liberated air, If not gotten rid of or controUed, is harmful, 
the patents, while clalmlng Its utility, fail to point out how it can be con- 
troUed so as to be made useful and not harmful. 

" (20) AU the above-mentioned things, maintenance of a vacuum greatest in 
the lower part of the fllter-bed, compactlng of the bed greatest below, deeper 
pénétration of suspended impuritles, utilization of entlre filter-bed, coagula- 
tion of impuritles by alr-bubbles, and other utility of liberated air, upon 
which the reissue was asked for and the method distinguished from that of 
Nevillé, and upon whieh both patents are bullt up, are elther admitted or 
shown to be wlthout existence. Ail that remains, as the only useful func- 
tlon of the Jewell apparatus or effect of the Jewell method, Is the unbalancins; 
of atmospheric pressure so that the atmospheric pressure above the fllter-bed 
may become effective to force the water through the fllter-bed when the same 
becomes clogged ; and this Is expressly dlsclalmed in the method patent, be- 
cause NevIlle had already done It, and la what many others had been doing 
for 75 years before Jewell came Into the fleld." 

In the main, thèse criticisms commend themselves to us as well 
founded. However, it is probably enough to say that (at the best) the 
évidence in behalf of the company leaves us in much uncertainty wheth- 
er the théories of the patents are sound. We do not feel bound to go 
the length of declaring the patents invalid ; the reissue patent, indeed, 
has already expired, leaving the patentée only a claim for royalties ; 
but we are fully prepared to say that, while the subject is so sur- 
rounded by uncertainty, the company cannot reasonably object to the 
application of a test that tries the Harrisburg filters by the théories 
of the patents. If thèse filters do not produce the results called for 
by thèse théories, it is certainly fair to conclude that the company has 
not succeeded in making out the charge of infringement. On this 
point, there is one pièce of évidence that is not referred to by the 
district court, but in our opinion is of décisive weight upon the issue 
of infringement. We mean the prolonged experiment that was made 
with the Harrisburg filters, the results of which may be summarized 
as follows: Filter No. 2, which is typical of the 12 filters operated 
by the city, was prepared for the experiment under Prof. Fuertes be- 
fore January 9, 1909, when a preliminary or trial run was made. It 
was provided with a séries of gauges to show loss of head, and thèse 
indicated upon a scale the pressure at seven levels — the first in the 
water just above the filter bed, the next four at différent levels within 
the bed of sand, the sixth in the gravel, and the seventh in the out- 
fliow pipe carrying the filtered water away. Thèse gauges were read 
liourly from January 21st to June llth, inclusive. Diagrams, together 
with the record of thèse readings, were given in évidence; 256 runs 
of the filter were covered during the winter, the spring, and the early 
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summer, when the water varied in température f rom 36° to 74° Fahr., 
and when the turbidity varied between 5 and 85 parts in a million gal- 
lons. There could hardly be better évidence of what goes on within 
an exposed filter-bed of sand, where means exist for producing suc- 
tion, so far at least as a reduced pressure or a tendency to a vacuum 
is concerned. The filter was operated in the usual manner, so that 
nothing exceptional impaired the value of the experiment. Now, when 
the assertions of the patents are remembered, namely, that as the wa- 
ter flows down the trapped pipe a partial vacuum is created and main- 
tained, that the vacuum is greatest below and gradually decreases 
towards the top, and that the filter bed is thus compacted, more dense- 
ly below and gradually less towards the top, it is significant that the 
records of filter No. 2 do not bear thèse assertions out. On the con- 
trary, they show that a partial vacuum never came into being at or 
near the beginning of a run; that 191 runs out of 256, or about 75 
per cent, of the whole, did not show a partial vacuum at ail ; and that 
while 65 runs, or about 25 per cent., showed a partial vacuum, they 
did not show it until near the end of the run. Further, of thèse 65 
runs, in which a partial vacuum appeared near the end of the run, it 
appeared at the bottom in only 8, while in the remaining 57 it ap- 
peared in différent places, sometimes near the top of the bed, some- 
times at varying levels between the bottom and the top. To state the 
matter f rom another point of view : During the whole experiment, the 
records show that a partial vacuum appeared first at the bottom and 
remained greatest in that part of the bed during only 115 minutes, or 
for only about .06 of 1 per cent, of tbe time during which the filter 
was in opération. 

It is not easy to exaggerate the value of thèse carefully conducted 
experiments, and we think it within bounds to say that, while the Har- 
risburg filters are charged with infringement, it is remarkable that 
their customary opération during six months failed to show the char- 
acteristics that are asserted to be inséparable from the apparatus and 
the method of the patents. No counter experiments were made, and 
no serious attack was made upon thèse records, or upon the conclu- 
sions they seem to justify. In our opinion, therefore, the case may 
safely be decided by finding upon the évidence that the city has not 
infringed either patent. 

We therefore reverse the decree, with costs, and direct the District 
Court to dismiss the bill. 



CKOWN CORK & SEAL CO. OP BALTIMORE CITÎ v. STERLING 
CORK & SEAL CO. 

(Circuit Court of Appeals, Slxth Circuit October 16, 1914.) 

No. 2460. 

1. Patents (§ 17*) — ^Adoption fbom Another Art. 

Having gone into another art and adopted a device therefrom, and 
adapted it to this art, tlie patentée could not thereafter get a valid patent 
eoverîng broadly another adoption from the same art for similar purpose. 

•For otber cases se« same topic & 9 numbee in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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There remalned open for the later patent only the adaptation net the 
adoption. 

. [Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 16, 17; Dec. Dig. 
§ 17.*] 

2. Patents (§ 328*) — Infringement — Bottle Sealinq Machine. 

The Palnter patent, No. 638,354, for a machine for automatically seal- 
ing bottles, thë essential feature of which is a yielding plunger on which 
the bottles rest, construed, and, as llmited by the prier art, held not in- 
fringed. 

3. Patents (§ 157*)— Construction of Claims. 

Only when uecessary to make the claims of a patent operative, or in 
case of amblgulty apparent on the face of the claims, or Induced by their 
study in connection with the spécification and prior art, is a court per- 
mitted to read in an élément not named therein, in order to narrow a 
elaim so as to make valid one otherwise invalid. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229-2,32; Dec. 
Dig. § 157.*J 

A. Patents (§ 328*) — Xnfbingement — Feeding Apparatus for Bottle Seal- 
iNG Machines. 

The Palnter & Hawkins patent. No. 643,973, for an automatic feeding 
apparatus for bottle-sealing machines, claim 2, construed, and held in- 
fringed. 

5. Patents (§ 168*) — Construction— Epfect of Proceedinqs in Patent Of- 
fice. 

The effect of the rejectlon of a claim by the Patent Office, and an amend- 
ment, is not necessarily a limitation, but, even if so, It may not affect the 
claim In the particular involved in a subsecjuent litigation, and the exact 
thiiig done must be examined from ail sides, and especially in connection 
witli the point later in controversy, before its eiïect ean be interpreted. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 2431/2, 244; Dec. 
Dig. § 168.* 

Conclusiveness and effect of décisions of Patent OfBce in proceedings 
on applications, see note to Novelty Glass Mfg. Co. r. Brookfield, 95 C. 
C. A. 530.] 

Appeal from the District Court of the United States for the Northern 
District of Ohio ; John M. Killits, Judge. 

Suit in equity by the Crown Corlt & Seal Company of Baltimore City 
against the Sterling Cork & Seal Company. Decree for défendant 
(210 Fed. 26), and complainant appeals. Reversed in part. 

This was the usual infringement suit, brought by the appellant, as plain- 
tifî, based on two patents — one granted to Palnter, No. 638,354, December 5, 
1899 (application flled October 28, 1898), for a machine for automatically 
seallng bottles, and one granted to Palnter & Hawkins, February 20, 1900, 
No. 643,973, for an apparatus for automatically supplylng to the former ma- 
chine the crowns which it attached to bottles. Thèse crowns are shallow 
métal caps containing a thin cork dise, and the two machines, co-operating 
rapidly and automatically, place thèse dises upon the tops of and over the 
bottles, and then, under very heavy pressure, form the edges down over the 
top of the bottle neck and so make an air-tight closure. The District Court 
thought that nelther patent was infringed, and dismissed the bill. The two 
patents are so distinct that they require separate considération. 

Palnter's patent is designed to meet a problem presented by the faet that 
bottles, supposedly alike, are not precisely of the same height, and that, if 
such a machine is adjusted to give a pressure of (say) 700 pounds in seal- 

♦For other casés see same toplc & % ndmbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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!ng a bottle of the standard helght, It wlll fall properly to close a bottle whkb 
Is a trifle short, and It wUI erusli a bottle whlch is a trlfle high. Tlie ac- 
conipanying sketch shows his 
solution. The bottle was sup- 
ported by a stand, which, with 
each révolution of the machine, 
was raised a certain dlstanœ 
by a supportlng cam. The 
stand conslsted of three teles- 
coping members. The upper 
bottle-holding member Is pro- 
vided with a long rod carrylng, 
at its bottoœ, a plston-shaped 
device adapted to enter the ex- 
trême bottom telescoping mem- 
ber or socket. Such entry, how- 
ever, Is normally prevented by 
locking dogs, which prevent tel- 
escoping and make the two 
members a unit In resistlng 
pressure. An oater case serves 
as a third telescoping member, 
within whlch the bottle-sup- 
porting member passes down- 
wardly whenever the bottom 
piston is permitted to enter the 
recelvlng socket. Wlthln tliis 
case, and interposed below a 
shoulder on the upper member 
and above a sliding dise or hor- 
izontal portion, which normally 
is held rigid by the upper end 
of the locking dogs, but whlch 
may descend when thèse doga 
are unlocked at the lower end, Js 
there is interposed a spring, 
known as the "spring under 
predetermined compression" 
(which we shall call the "upper 
spring"). It will be seen from 
the accompanylng sketch that 
thls horizontal dise or dia- 
phragm whlch is the lower end 
of the part marked e s, primarily receives and carries the entlre thrust of the 
sealing opération, and does so through thls upper spring; and it is évident 
that If thls spring is set so that It will not be further compressed «ntil it 
receives a pressure of more than (say) 700 pounds, ail the parts named will 
at first be held in rigid, relative position, but that when thls pressure is ex- 
ceeded, and thls spring yields vnry sllghtly, the dog-retaining piston, at the 
lower end of the rod, will de&cend correspondingly, the dogs will swing In- 
wardly, the locking engagement wlll dlsappear, and, thereupon, If nothing 
further was provided, the entire upper part of the device, Includlng the sup- 
portlng stand and Its rod, with the upper spring and the part e s and tlie 
dogs, would fall until stopped by the bottom of the receiving socket, and thèse 
parts would then hâve to be raised untll the dogs could again spring into lock- 
ing position to be ready for the next opération. To accomplish thls resetting 
automatically, Palnter provides a further spring, under suitable compression, 
but somewhat less than In the upper spring, and the bottom of the part, e =, 
Is supported In the easlng by this resetting spring. The resnlt is that, as 
soon as by the ylelding of the upper spring the dogs hâve been unlocked, the 
entire thrust is transferred to the lower spring, which gives a ylelding ré- 
sistance thereto, and then, as soon as the pressure Is relleved, sufficiently ele- 
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vates the upper parts and resets the device. The secondary résistance inter- 
posed by this spring to the thrust, thereby preventing the parts f rom being 
teleseoped further than is necessary and avoidlng a coUapse, seems an im- 
portant function, though it receives no mention in the spécification. 

Of the three claims sued upon under this patent, 4, 5, and 6, it Is sufBclent 
to quote claim 6, whlch is as foUows: 

"Claim 6. — In a pressure-limitlng mechanism for bottle-seallng machines, a 
bottle-support, a compound eyllnder, a spring between the two members there- 
of held under a predetermined compression, a tripping device for automati- 
cally releasing sald predetermined compression, consisting of a pair of trip- 
ping-dogs pivoted to one member of sald compound eyllnder, and means car- 
ried by the other member of said compound eyllnder for actuatlng the dogs, 
whereby said compound eyllnder will become autoœatlcally shortened as a 
whole when the predetermined compression Is reached and the pressure ap- 
plled to the bottle resting thereon bê automatlcally released, substantlally as 
doscrlbed." 

The défendant uses the de- 
vice shown by the accompany- 
ing dlagram. It is sutHcientto 
say that It has ail the parts 
called for by the claim, accom- 
plishing ail the contemplated 
results, but that they are In 
such différent form and ar- 
rangement, and reach thelr ul- 
tlmate resuit under such va- 
riant conditions, that the ques- 
tion of infrlngement dépends 
upon the breadth of equivalen- 
cy allowed to the claims; and 
this necessarily brings us to 
the prier art. 

The Painter patent in suit 
was net hls flrst attempt to 
solve the problem. He had 
found another solution, by hls 
patent No. 609,209, of August 
16, 1898. This may fairly be 
called simllar. In gênerai con- 
struction and opération, to the 
patent in suit, excepting that 
Sprinasunde/' ^"^^ P*®*^°° carried by the bot- 
prei/eter/mmtf to™ oi the rod was more truly 
onçina/compressioa a piston and rested upon a 
body of oil whlch filled the cas- 
ing below that point. When 
the pressure overcame the ré- 
sistance of the upper spring 
aud the piston rod moved down- 
ward slightly, it opened ports 
In this piston and thereupon 
the piston would slowly de- 
seeiMl as the pressure contin- 
upd and as the liquld passed to 
tlio other side. The supposed 
breadth and scope of this In- 
vention are indicated by claim 
1, whlch is as foUows: 

"Claim 1. — In comblnatlon in 
a bottle-sealing machine, a 
pressure-applylng head, a ta- 
ble or rest for the bottle, means for moving one of said parts relatively to 
the other to obtain the deslred pressure, and means for automatlcally llmit- 
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}ng the application of pressure when a predetermined degrèe Is reached, ir» 
respective of the length of stroke of the movable part, substantially as de* 
Bcribed." 

J. Q. Rice, of New York City, and R. H. Parkinson, of Chicago, 111., 
for appellant. 

C. P. Byrnes and G. H. Parmelee, both of Pittsburgh, Pa., for ap- 

pellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 

EVANS, District Judge. 



DENISON, Circuit Judge (after stating the facts as above). [1] It 
is familiar knowledge that, either on account of the injury to the mate- 
rial handled or on account of the breakage of the machine on an unex- 
pected résistance, it has been common in many arts to provide a pitman 
or plunger which would exert force rigidly up to a predetermined point, 
and, if the résistance was not overcome, would then yield. The record 
informa us that this method of treatment has been so common and 
the plan which is devised for one situation is often so adaptable to 
other situations that the Patent Office maintains, in its classification 
list and under the class "Machine Eléments," a subclass known as 
"Pitman — Longitudinally Yieldable." Yielding résistance by hydraulic 
cylinder, or by air cylinder, or by springs, were différent principles in- 
voked in the différent forms. The conception which lay at the bottom 
of plaintiff's 1898 patent, viz., that he could go to the yielding plunger 
art, or to some spécifie art, and adopt a yielding plunger as an élé- 
ment of a bottle-sealing machine, was a meritorious conception. It may 
hâve entitled him to a broad monopoly upon any use of a yielding 
plunger in that association (as was apparently secured to him by the 
first claim of his 1898 patent). That question is not before us, and we 
do not mean to intimate any opinion ; but, however that may be, having 
had this conception in 1898 and having received a patent, he could 
not hâve another patent in 1899 which would do more than cover the 
improvement which he then discovered. Having gone into the yielding 
plunger art, and adopted and adapted the hydraulic cylinder yielding 
plunger into and for a bottle-sealing machine, and having thus bridged 
over whatever gap there was between bottle-sealing machines and yield- 
ing plungers, and having thus incorporated the two arts together, he 
could not the next year adapt a mechanical trip-yielding plunger to 
bottle-sealing machine use and then get a valid patent covering any 
kind of a mechanical trip-yielding plunger when used in a bottle-sealing 
machine. Yet this is, in effect, his présent position, and must be his 
position to succeed. There remained open for his 1899 patent only his 
adaptation, not his adoption. Judge Killits happily expressed this 
thought in his opinion below, when he said : 

"But, when Palnter patented the mechanlsm alleged to be Infringed In thla 
case, the art of bottle-sealing by crowns had already invaded the art of yield- 
ing pitman, of which the known forms were many, and had made an appro- 
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priation therefrcim. Wliatever may be tlie merits of his Invention, we flnd 
nothing in his grant wliicli shuts the door of opportunity to some other In- 
ventor to go to the yielding plunger art for an old device of this cliaracter."' 

[2] Defendant's structure is, speaking broadly, a reproduction of the 
pressure relief mechanism or yielding plunger which was shown by the 
now expired patent to Penfield, April 22, 1890, No. 426,315, as part 
of a brick machine. The parts in defendant's device are the same in 
number, form, shape, and arrangement as in Penfield (with the excep- 
tion of the resetting spring hereafter mentioned). The Penfield struc- 
ture was probably intended to prevent breaking the machine, which was 
of great weight and strength, when there was a large stone in the 
brick mold; and to adapt this machine to handlingglass bottles required 
changes in détails and very nice machining and adjustment. Whether 
thèse changes and this adaptation involved invention, and entitled the 
défendant to a patent, is a question not involved, except somewhat 
coUaterally. It has no direct bearing on the inquiry whether the patent 
in suit is entitled to a sufficiently broad construction to include the de- 
fendant's form. It is suiificient to say that, for the reasons we hâve 
stated, Painter's second patent, which, to be valid, must be confined to 
the gênerai type of resisting spring and mechanical trip which he shows, 
cannot cover another type of yielding plunger, the différent typical 
character of which is demonstrated by its development from the older 
art, instead of from Painter's patented improvement. 

[3] Another feature with référence to this patent requires attention. 
So far as the record informs us, the lower spring, having the double 
function of furnishing secondary résistance and resetting the device, 
was quite new in this association, and it seems to give distinct and meri- 
torious character to Painter's device, above and beyond the crédit due 
him for devising an efficient form of mechanical trip. Apparently, he 
would hâve been entitled to a patent securing to him the use of this 
double function spring in combination with any suitable form and ar- 
rangement of the other éléments. In this aspect of the invention, it 
has been appropriated by défendant, who was apparently compelled 
to add Painter's resetting spring to the Penfield brick machine in order 
to make it satisfactory for the desired purpose. This feature of the 
case leaves us dissatisfied with a conclusion of noninfringement, if 
any reasonable construction of the claim permits the inclusion of this 
resetting spring as a characterizing élément; but we are convinced 
that such construction cannot be given without doing violence to set- 
tled rules. Only when necessary to make the claims operative, or in 
case of ambiguity apparent on the face of the claims, or induced by 
their study in connection with the spécification and prior art, is a court 
permitted to read in an élément not expressly named therein, in order 
to narrow a claim, so as to make valid one otherwise invalid. McCarLy 
v. Lehigh Co., 160 U. S. 110, 16 Sup. Ct. 240, 40 L. Ed. 358. This 
court has applied this rule, and has refused thus to narrow a claim, 
and confine it to what turned out to be the real invention, in many cases 
(see National Co. v. Gratigny, 213 Fed. 463, 467 130 C. C. A. 109) ; 
and we hâve, for that purpose, limited a claim beyond its apparent 
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scope only in cases like Lamb Co. v. Lainb Co., 120 Fed. 267, 269, 56 
C. C. A. 547, when it contained some gênerai term of référence which 
was capable of being so narrowed by interprétation without importing 
an élément distinctly foreign. 

In the Painter patent in suit we can find no room for a sugges- 
tion of inoperativeness or uncertainty which would justify such in- 
terprétative treatment. Ail the 12 other claims of the patent, not se- 
lected for this suit, ref er to the machine as a whole. One of them ex- 
pressly includes this secondary or lighter spring as an élément, and 
others contain phrases which might be construed as referring to that 
spring ; but each of thèse 12 claims is, in other respects, so limited that, 
very likeiy, plaintiff was well advised in not bringing suit upon them. 
In distinction from the other 12, each of the 3 claims sued upon is con- 
flned to the "pressure-limiting mechanism" of the machine, and directed 
only to the pressure-limiting function, apparently with the distinct pur- 
pose that thèse claims might be broad enough to cover Painter's 
pressure limiting mechanism, no matter in what gênerai association it 
was put. The "pressure-limiting function" is finished before this 
secondary spring begins to operate, and to read the secondary spring 
into thèse claims would be to say that a pressure-limiting mechanism, 
described as consisting of certain parts, included a part which was not 
named and which had no share in limiting the pressure. This is an im- 
possible conclusion. If this suit were directed against a device which 
had no such secondary spring, but in which the telescoping cylinders 
completely collapsed when the dogs were tripped, and in which the 
table must, each time, be manually raised and reset, we would be com- 
pelled to find that infringement of thèse three claims was not avoided 
by the omission of this resetting spring. It is not improbable that the 
patentée and his soliciter regarded this secondary spring as of im- 
portance only where there was a séries of sealing machines working in 
very rapid succession, as shown in the spécification and as specified in 
the only claim which names the resetting spring, and that the patentée 
purposely drafted thèse three claims so that they would be broad 
enough to cover a slower device which should be reset by hand. To 
narrow them now by a limitation which the patentée refused to hâve 
would be to trifle with the patent contract. So far as the decree below 
finds noninfringement of the Painter patent, it must be affirmed. 

[4] The other patent in suit concerns a more complicated structure. 
The crowns corne to the sealing machine in a confused mass and are 
poured into a hopper. Before thèse can be fed to the sealing mechan- 
ism through a suitable chute, it is necessary that they be arranged so 
that each will be presented in exactly the same position at the receiv- 
ing end of the chute, and especially that they must ail be the same 
side up. It was common to put buttons or rivets, in a mass, in a 
hopper, and, in connection with agitating them, assort and sélect and 
présent them, so that they would pass through a suitably shaped de- 
iivery chute. In a broad sensé, this was the same opération desired 
for crowns for bottles ; but the record is convincing that the peculiar 
character of thèse crowns so far required spécial treatment as to leave 



388 



217 FEDERAL REPORTER 



abundant room for invention in adapting to their manipulation the 
gênerai features of construction used for handling buttons and riv- 
, ets. The constructions involved are 

shown by the accompanying cuts. 
The single claim in suit, No. 2, is 
given in the margin.^ Referring to 
this claim and the drawing of the 
patent, the hopper and its inclined 
bottom are apparent; the external 
chamber of the claim is marked H. 
In the form shown, it is a short cyl- 
inder with horizontal axis, which 
cylinder is a part of the frame or 
body of the structure, and carries, 
centrally, a suitable box or hub for 
a revolving shaft. Carried by and 
rotating on this shaft is what the 
claim calls a "réceptacle or cage." 
The further or outer side of this cage 
is closed by a dome-shaped cap, k. 
The side adjoining the hopper (or, 
more accurately, adjoining the ex- 
ternal chamber, E, hère considered 
as part of the hopper) has a central 
opening surrounding the rotating 
shaft, and through which the closures 
may pass from the chamber, U, into 
the rotating cage. By reason of the 
inclined bottom of the hopper and 
the comparatively separated chamber, H, it follows that the crowns 
are not presented to the selecting mechanism in a large mass, or 
pressed by the weight of those in the hopper, but that comparatively 
few continually come down and fall over against the rotating side of 
the cage. This is provided with lifters or wings, which pick up the 
crowns from the bottom of the chamber, E,, and carry them up to a 
higher position, from which they slide through the opening in the side 
of the cage into its interior. Hère the comparatively few which enter 
at a time are tumbled, and in the periphery of the tumbling cage are 
passages or openings such that, whenever a crown is presented in 




1 "Olaim 2. — In an automatic feeding apparatus for bottle-sealing maeliines, 
a hopper for the Indlscrlmlnate réception of the crowns or closures, a cham- 
ber external to sald hopper, an inclined bottom to sald hopper adapted to 
leading the closures to sald external chamber, and a réceptacle or cage ro- 
tating wlthln sald external chamber, having one side closed and a central 
opening in the side adjoining sald hopper, adapted to recelve the crowns or 
closures Indlscrlmlnately from the hopper, and eontalning In Its periphery 
suitably-formed passages such that the crowns or closures can pass there- 
through in one position only, whereby, by the tumbling action of sald cage, 
the crowns or closures are changed in position therein untll they présent them- 
selves In proper position to pass through said passages to a surrounding chan- 
nelway, substantlally as described." 
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proper position, it will fall eut of the cage through the opening or 
passage and into the surrounding channel which leads to the delivery 
chute. The defendant's device is generally similar, but différent in 
some respects. It clearly has the 
hopper, and there is an inclined hop- 
per bottom and a rotating réceptacle 
or cage, which, on the side away 
from the hopper, is more or less 
completely closed, which has an 
opening on the side toward the hop- 
per, and which contains, away from 
its center and towards its periphery, 
passages suitable for receiving the 
crowns in one position only and for 
leading them to a surrounding chan- 
nelway. Crowns in hmited quantity 
fall from the hopper up against the 
interior surface of the rotating cage, 
when it is in the position shown. 
They are then impelled by inclined 
wings on the cage to fall through 
into the interior of the cage, where 
they are tumbled until they go out 
through the passageways. The dis- 
tinctions which are claimed to be 
vital and to avoid the charge of in- 
fringement, when the claim is con- 
strued so as to save its validity, are 

three. It is said that the device does not contain the "external cham- 
ber" of the claim, that the rotating cage is not closed upon one side, 
and that the rotating cage does not hâve a central opening in the 
opposite side. As collatéral to the lack of the external chamber, it 
would follow that there could be no inclined hopper bottom adapted to 
lead the crowns to the external chamber, and there could be no cage 
rotating within such chamber. 

As to the first subject-matter, it is said that defendant's device is ail 
one unitary hopper leading down to and against the interior surface 
of the rotating cage, and that the inclined part, marked "2," at the 
bottom of the upper wider portion, is only an agitator operated by 
cam 4, preventing the crowns from arching at the hopper opening and 
delivering them down more slowly to the bottom of the hopper. We 
think it not very material to décide whether this plate S is or is not the 
"inclined hopper bottom" of the claim. The external chamber of the 
claim is not defined therein. So far as the terms of the claim go, the 
chamber may be directly below the hopper as well as at the side ; and 
it is no distortion of the ordinary meaning of the words used to as- 
sume that plate 2 or plates 2 and 6 constitute the hopper bottom, and 
that everything below that point is an external chamber. We get the 
same resuit, however, if we assume that plate 16 is the inclined hopper 
bottom. Even then, ail of chamber S which is above the extrême 
bottom and below the partition 6, and which is at the left of an unde- 
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fined line Connecting the external bottom point of 16 to some point in 
partition 6, responds to the gênerai idea of sucli external chamber. 
It is a chamber, and it is external to the main part of the hopper 
structure — that part which is permitted to operate as a hopper. If 
the phrase "external chamber" is treated as meaning merely a suitable 
passageway which will receive from the inclined hopper bottom a lim- 
ited number of crowns and permit them, as they accumulate, to lie 
over against the face of the rotating cage, so that they will there con- 
stitute only a shallow pile (and this construction does no violence to 
the words used), then the défendant employs this feature. 

As to the next point, it is quite fair to say that the defendant's ro- 
tating cage is closed on the side away from the hopper. There are 
openings, not clearly shown in the drawing, such that this side could 
not be called closed for ail purposes ; but, as used in this connection, 
the word merely contrasts with the open condition on the other side. 
"Open" and "closed" mean "open" so that the crowns will fall in, and 
"closed" so that they will not fall out, and with this natural and rea- 
sonable interprétation this side of the defendant's cage is closed. The 
fact that the closing plate does not usually rotate with the cage is not 
important. 

The contention that the opening on the hopper side of the rotating 
cage is not central of the cage is not tenable. True, the exact center on 
this side of the cage is closed by the shaft and its box, and the open- 
ing is an annular one surrounding this box or shaft hub ; but exactly 
the same thing is true of the patent in suit, and, in both cases, this 
opening is relatively central with référence to the extrême diameter 
of the cage. 

[5] It being thus apparent that, upon a fair and natural construc- 
tion of the daim language, there is infringement, the inquiry must be 
whether the state of the art or the Patent Office proceedings import 
into the language such limitations as to require the contrary resuit. 
Our study of earlier patents, as proved in this case, shows no antici- 
pation (indeed, no complète anticipation is claimed) ; and we find 
nothing justifying any further claim limitations than were required 
during the progress of the application through the Patent Office; and 
so we come to the question, as the really vital one in the case, what 
the effect was of the varions rejections and amendments. On this 
question it is as important not to exaggerate as it is not to minimize. 
Where there has been a rejection, followed by an amendment, it is 
natural to think of the net resuit as a limitation; but it may be or 
may not be. Not infrequently it is a mère expédient for overcoming 
the examiner's unfounded objection, or it only makes more clear to 
him the real meaning of the claim as it already existed, or, if a lim- 
itation, it is in some particular which is wholly without efïect as to the 
point involved in the subséquent litigation where the proceedings are 
under examination; indeed, sometimes, the amendment is, in that 
particular, if not generally, a distinct broadening of the claim. The 
exact thing done must be examined from ail sides, and especially in 
connection with the point later in controversy, before its efïect can 
be interpreted. We therefore approach the study of the Patent Office 
proceedings from this point of view : Assuming that the claim lan- 
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guage, with référence to what is said to be the missing or the variant 
élément, might otherwise properly be thought to read upon défend- 
antes structure, did the applicant, before the grant of the patent, ac- 
quiesce in a construction which, as to this particular feature, is more 
limited? If so, the patentée is bound by that limited construction; 
otherwise, not. 

First, as to the external chamber: Did anything occur by which 
the appUcant agreed to a définition of this chamber as one on the side 
of the lower part of the hopper and with a clear and absolute hne of 
démarcation between the two, rather than as merely a suitable pas- 
sageway leading from the inclined hopper bottom and presenting at 
its further edge only the bottom of a sloping pile of crowns? The 
claims which involve this external chamber appeared in the original 
application as 1 and 2. One of them named this part as "a passage 
for supplying the crowns from the hopper to the cage" and the other 
named it as "an auxiliary chamber adapted to receiving the crowns 
from the hopper." Thèse claims were rejected on référence to patents 
to Muslar, Gillette, and Bennett. Thereupon applicant canceled thèse 
claims and substituted four others, each of v.'hich contained, in some 
form, as an élément, this external chamber, but in no one was there- 
any restriction upon its location, size or shape. Neither did any one of 
the four claims carry any restriction upon the form or construction of 
the rotating, selecting cage, excepting that it rotated in the external 
chamber and was provided with exit passages. The rejection was re- 
peated upon the same références. Thèse claims were canceled, and 
two new claims were submitted. Each of thèse included a référence to 
"a chamber external to the hopper." Thèse were again rejected. The 
applicant asked an explanation of the rejection, and the examiner 
pointed out that : 

•'Bennett dlscloses a hopper and chamber external to the hopper, an Inclined 
bottom to the hopper for feeding to the external chamber and a selecting cage 
in the external chamber, an exterior portion of the cage forming part of the 
front wall of the chamber." 

To this statement applicant responded with an argument pointing 
out the distinctions between his device and Bennett's. He insisted that 
Bennett had no selecting cage, in applicant's use of the phrase, and had 
only a notched dise which picked up buttons directly from the mass 
in the bottom of the hopper, and pointed out that in both the références 
the articles did not pass into a selecting cage to be tumbled, and said : 

"In applicant's case, they pass in a mass into the interior of what Is truly 
termed a rotating cage, and they are selected by passing through the pockets 
from the Inside outward. This construction is the gist of applicant's Inven- 
tion, which enables it to successfully sélect and fit the crowns. » * * Thus 
neither Bennett nor Gillett really use a selecting cage. • » • The claims 
now presented hâve also the élément of a rotating selecting cage, having one 
sIde closed and the other open." 

Accompanying this argument was the claim now in suit, and it was 
thereupon allowed. It differed from and was more limited than the 
claims which had been rejected, not at ail with référence to the ex- 
ternal chamber, which was claimed in the same gênerai language which 
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had been continually used, but in the provision that tbe rotating cage 
should hâve one side closed and should hâve a central opening in the 
opposite side, and that it should be adapted to receive crowns indis- 
criminately from the hopper, and that it should hâve in its periphery 
suitably formed sélective openings. 

This history demonstrates that no limitation upon the form or loca- 
tion of the élément, which was sometimes called an external chamber 
and was sometimes called an intermediate passage, was, at any time, 
put upon the claim as the resuit of any rejection. The patent to Ben- 
nett is not included in the record. We must, therefore, take at their 
face value statements regarding it made by the application record. The 
two other patents cited, Muslar and Gillett, disclose nothing corre- 
sponding to the external chamber. However, since it was said to be 
contained in Bennett, and this was not denied by applicant, we must 
assume that it was. It follows that there is no patentable novelty in 
this external chamber alone, considered as a passageway which would 
présent crowns to selecting mechanism in such a way as to prevent 
clogging ; and the same conclusion would seem to f oUow as to the hop- 
per with inclined bottom in connection with the external chamber or 
passageway; but it does not follow that there could be no invention 
in combining thèse two éléments with a new form of a selecting cage 
adapted to receive and tumble and sélect the closures fed through the 
hopper and intermediate chamber. 

When we trace the rotating cage through the history of the claim 
amendments, we find that it was at first named broadly as merely a ro- 
tary, selecting cage. Then, in the four claims, it was limited to a select- 
ing cage rotating within the external chamber and containing exit pas- 
sages. After thèse claims were rejected, the two next presented ten- 
dered a less limited description of the selecting cage, providing only 
that it should form one wall of the external chamber, but without any 
limitation upon its interior shape, construction, or opération. Then, 
when the Office pointed out that Bennett was thought to hâve a rotat- 
ing cage responding to thèse two broadened claims, applicant presented 
the argument already quoted, insisting that the Bennett device had no 
rotating, selecting cage in the sensé in which the claim used the term, 
and for greater certainty and better distinction pointing out that the 
rotating cage, which was to be an élément of the combination in the 
patent being solicited, should be centrally open at one side, so that 
crowns could pass in a mass into its interior and be there tumbled, be- 
ing kept in by the closed opposite side of the cage and being allowed 
exit only through suitable peripheral passages. The examiner, rep- 
resenting the government, acquiesced in this view, and a patent issued. 
Certainly there is, in this course of conduct, nothing limiting the claim 
to that form of central opening in one side of the cage or to that form 
of closing the opposite side of the cage which the drawings show. 
The proceeding, as a whole, shows that applicant in the end insisted 
that it was new to combine in one structure the hopper with the inclin- 
ed bottom, the external chamber or intermediate passage leading from 
the inclined bottom to the selecting cage, and a rotating, selecting cage 
which had an interior cavity where a comparatively small number of 
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the articles would be tumbled, which would receive thèse articles 
through a central side opening, which was closed upon the other sidc 
and which had suitable exit openings, and shows that the Patent Office 
yielded to this insistence and issued the patent ; and we can find noth- 
ing tending to lirait the claim in any particular which will serve to dis- 
tinguish the defendant's device. No one had before combined such a 
hopper and such a passageway with such a selecting tumbler cage. 
The combination successfully met the peculiar difficulties of handling 
this material ; and even though there might hâve been no invention in 
selecting and combining thèse three éléments, if ail had been old, yet 
there was sufficient novelty in this cage itself, so that a patent for the 
combination of this c'age with the other two éléments necessary to 
make it satisf actorily do this work, although the other éléments were 
old, was a valid patent. 

It is not fuUy accurate to say that the selecting cage of the patent 
rotâtes "in the external chamber," and this descriptive phrase must be 
read with référence to the actual structure to which it refers. As the 
claims are worded in some of the amendments, this rotating cage forms 
one side of the external chamber. It is not wholly wrong to say that a 
rotating dise, which forms one side of the chamber, and so is one part 
of the chamber, rotâtes in the chamber, The f unction of the patent con- 
sisted in so relating the chamber and the cage that the crowns were 
passed slowly into the cage, so that it would contain only a few at a 
time. This was new, and we are not inclined to give the word "in" its 
most précise meaning; but even if we should, and should say, as de- 
fendant argues, that the cage of the patent rotâtes "in the external 
chamber" only by means of its vanes or lifters, which project into the 
chamber so as to contact with the crowns which lie at its extrême edge, 
and, therefore, that defendant's cage must be found to project into the 
chamber in the same way, it would not alter the resuit. Défendant al- 
so has vanes or wings projecting beyond the chamber surface of the 
cage, and so projecting and rotating in the chamber. The projection is 
slight, but it is sufficient to reach and affect the adjacent crowns. They 
are not lifted up and carried over, just as in the patent in suit, but 
they are pushed along, or agitated, and caused to fall over, with prac- 
tically the sam.e resuit. 

Construed as we think the claim should be, no one of the distinctions 
between it and defendant's structure is material, and there should be 
the usual decree for in j unction and accounting. In this particular, the 
decree below is reversed, and, for that purpose, the case is remanded, 
with costs. 
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■BLISS et al. v. SPAXGLER. t 

(arcuit Court of Appeals, Ninth Circuit. October 19, 1914.) 

No. 2370. 

1. Patents (§ 328*) — Validity and Ini-ringement — Buckle. 

The Spangler patent, No. 972,937, for a clasp or buckle, while Its élé- 
ments are ail or nearly ail old, embodies a new combination of utility aiid 
requiring more than mechanieal skill ; also held Infringed by the device 
of the Bliss patent, No. 1,034,681. 

2. Patents (§ 25*) — "Invention" — What Constitutes. 

An aggregation and association of old éléments may constitute inven- 
tion, if it rises above mère ineehanical skill 'a»d produces utility of a 
superior virtue to that previously attained. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 27-29 ; Dec. Dig. 
§ 25.* 

For other définitions, see Words and Phrases, ï'irst and Second Séries, 
Invention.] 

3. Patents (§ 39*) — Invention — "Noveliy." 

Novelty, appertainlng to Invention, may be but a simple change in con- 
struction, if productive of a marked advancemeut in utility. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 46; Dec. Dig. 
§39.* 

For other définitions, see Words and Phrases, Patentable Novelty ; also 
Second Séries, Novelty.] 

Appeal from the District Court of the United States for the Southern 
Division of the Southern District of CaUf ornia ; Olin Wellborn, Judge, 

Suit in equity by George P. Spangler against Walter B. Bliss and the 
Fresno Monogram Adjustable Buckle Company. Decree for complain- 
ant, and défendants appeal. Affirmed. 

G. E. Harpham, of Los Angeles, Cal., for appellant Fresno Mono- 
gram Adjustable Buckle Co. 

Neighbours, Sproul & Hoag, of Los Angeles, Cal., for appellant Bliss. 
Raymond Ives Blakeslee, of Los Angeles, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. The appellee, who was complain- 
ant in the court below, made application May 5, 1910, to the Commis- 
sioner of Patents for patent on a clasp or buckle of which he claimed 
to be the original, sole, and first inventor, and was on October 18, 
1910, awarded letters patent numbered 972,937. Claiming that défend- 
ants Fresno Monogram Adjustable Buckle Company, the Modem Sales 
Agency of America, Limited, and Walter B. Bliss were jointly inf ring- 
ing his letters patent, he instituted the présent suit to enjoin such in- 
fringement. Decree pro confesso was entered against the défendant 
Modem Sales Agency, and the défendants Adjustable Buckle Company 
and Bliss answered separately. Bliss dénies that the défendants hâve 
jointly, as partners, or separately manufactured, or participated in 
the manufacture, use, and sale of, complainant's clasp or buckle, and 
dénies infringement jointly or separately. The Buckle Company makes 

•For otlier i.h.sm ?eo same topic & § numekh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denlod November IS, 1914. 
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the same answer, and sets up anticipation, and, in view of the prior 
State of the art, that what complainant daims to hâve discovered is not 
the resuit of patentable invention, but of ordinary mechanical skill. 
The trial court found against défendants, and decreed that ihey be 
pennanently enjoined from further infringing complainant's letters 
patent. 

[ 1 ] The complainant's alleged invention comprises a plate or shield 
suitable for engraving or stamping thereon an initial or monogram, or 
such other device as may be desired, with longitudinal curvature suit- 
able to conform it to the Une of extension of the belt when placed 
around the body. The shield is constructed with latéral flanges ex- 
tending inwardly, thus providing a groove longitudinally underneath 
the shield, through which the lap, or, as it may be called, the butt end, 
of the belt, may be drawn. Across the flanges at one end is provided 
a flat bar, and at the other a pin or bar upon which is pivotally mounted 
a contrivance consisting of a metallic tongue or plate, extending when 
in use towards the flat bar at the other end of the shield, which tongue 
is provided with a stud extending towards the shield, and, when closed, 
presses up or outwardly against it. The tongue is also curved at the 
end in the opposite direction from the stud and shield, so as to form a 
hook. The butt end of the belt is attached to the buckle by simply 
passing it in and through the groove under the pin upon which the 
tongue is pivoted and the flat bar at the other end of the shield. The 
belt being provided with holes appropriately spaced, the stud on the 
tongue is caused to register with one of the holes, and when the tongue 
is clasped up or outwardly against the shield the belt is secured or 
made fast, so that it will not move longitudinally. The other or free 
end of the belt is provided also with a metallic tongue, called in the 
patent a "spring tongue," containing a slot crosswise near the end; 
ihe tongue being attached or fastened to the belt by means of ears 
projecting from the face thereof and away from the plate or shield, 
provided with holes, which ears extend through the belt, and are fasten- 
ed by a pin extended through the holes underneath the belt. The 
spring tongue is thereby made détachable from the belt. In applica- 
tion, the spring tongue, being so detachably attached to the free end of 
the belt, is passed between the flat crossbar and the extended butt end 
of the belt, until the slot in the spring tongue registers with the hook 
or the swinging tongue, and the two parts of the buckle are inter- 
locked by the hook drawing into the slot, and thus the ultimate func- 
tion of the buckle is accomplished. Spangler's claim is for: 

"A clasp or buckle, comprising a shield or plate provided with a rearwardly 
disposed bar spaced therefrom, holding means for Connecting the shield or 
plate with a strap or other device, interlocking éléments, one of said Inter- 
locking éléments being eonnected with said shield or plate rearwardly thereof, 
and holding; means for Connecting the other of said interlocking éléments 
with a strap or other device ; one of said interlocking éléments consisting of 
a spring tongue adapted to be passed between said shield and said bar an<i 
being provided with an opening, and the other of said interlocking éléments 
being formed for hook engagement with said spring tongue through said 
opening." 

Logically, in the course of our investigation, we may détermine 
whether there has been anticipation of the complainant's patent. Cer- 
tain patents, six in number, were introduced at the trial for showing 
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the prior state of the art, ail of which it is claimed anticipate the al- 
légea invention of complainant. We may notice some of thèse patents 
briefly. 

The first introduced, or the Busch patent (being for improvement in 
buckles), issued October 8, 1872, No. 132,051, is a crude affair, consist- 
ing simply of a shield underneath which at one end are attached two 
hooks, which are hooked into holes in the belt for holding purposes. In 
the center underneath is attached a crossbar pivoted on lugs, one on 
each side of the shield, suitable for hook engagement, the hook being 
attached to the other end of the belt, and thus the belt is interlocked. 
The shield serves in a measure only to mask the buckle fastening. 

The Koopman patent, No. 544,858, issued August 20, 1895, consists 
of a belt plate to which one end of the belt is attached in any suitable 
manner. This plate is provided with a hook underneath, which engages 
a slot in what is termed an end pièce attached to the other end of 
the belt, and thus the opposite ends of the belt are interlocked. 

The Graves patent. No. 556,413, issued March 17, 1896, has a shield 
of small dimensions, with side projections extending inwardly, provided 
with holes in which is pivoted a metallic tongue, which has a stud ex- 
tending, when engaging the belt, up or outwardly against the shield 
through holes in the belt. A duplex sliding loop is also provided, 
which slides in what are termed "guide eyes" underneath the belt. 
When the tongue is engaging the belt, one end of this loop is moved 
backwards, so as to pass over the end of the tongue, and thus the belt 
is held in place from movement longitudinally ; the other end of the 
belt being permanently fastened with rivets to the shield. 

The Mixer patent. No. 672,793, issued April 23, 1901, consists 
simply of a shield or plate bent on itself ; the outer portion forming 
what is termed the "outer plate" and the inner the "base plate." The 
latter is described as an elongated strip of sheet métal, provided with 
a hook turning outward, which, when in position, is underneath the 
outer plate about the center. One end of the belt is attached to this 
device, and the other to a metallic plate, the end of which curves in- 
wardly, forming a hook. The two ends of the belt are interlocked by 
means of thèse hooks coming into contact one with the other. 

It is unnecessary to take spécial note of the two remaining patents, 
one of which was issued March 2, 1897, and the other July 2, 1878, 
except to observe that the latter patent has the swinging tongue with the 
stud on the under side, which engages the trace ; the patent being for a 
trace buckle. 

On an analysis of plaintiff's claim, it will be found to consist of : 

First. A shield or plate. 

Second. A rearwardly disposed bar spaced therefrom. 

Third. Holding means for Connecting the shield or plate with the 
strap. 

Fourth. An interlocking élément (one of two) connected with the 
shield or plate rearwardly thereof . 

Fifth. Holding means for Connecting the other of the interlocking 
éléments with a strap ; and 

Sixth. The other of said interlocking éléments, being a tongue hav- 
ing a spring quality. 
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The first of said interlocking éléments has a lip or hook, and the 
second a slot, which provide the means for interlocking the ends of the 
belt. The third élément, or the holding means, comprises the stud 
which engages the strap and holds it secure to the buckle. Considering 
the State of the art, it would seem that none of thèse éléments are new. 
Ail had been in use, or the subjects of prior invention, in some form 
or other. But it is apparent that no such combination of the éléments 
had ever been aggregated until the complainant produced his alleged 
invention, and in this consists the novelty, if novelty there be, in 
the contrivance. 

[2] It has long since been settled that an aggregation and associa- 
tion of altogether old éléments may constitute invention, if it escapes 
or rises above mère mechanical skill and produces utility of superior 
virtue to that previously attained. Loom Co. v. Higgins, 105 U. S. 
580, 26 L. Ed. 1177. 

[3] It may happen that a simple change in construction is productive 
of a marked advancement in utility, and this has been accounted novelty 
appertaining to invention. The Barbed Wire Patent, 143 U. S. 275, 
12 Sup. Ct. 443, 36 L. Ed. 154. If this be invention, why may not the 
same thing be predicated of a combination of old éléments which is 
productive of a like resuit ? The proposition must receive an affirmative 
answer. 

It is hardly probable that complainant's device, constructed and ar- 
ticulated as it is, is the resuit of mère mechanical suggestion. It is 
manifestly not a contrivance that the ordinary mechanic would devise in 
the application of known éléments. Otherwise, why was it not struck 
upon bef ore ? In ail the patents evolved prior in time, as the évidence 
shows, none has proven so useful as this one. While the others hâve 
seemingly fallen into almost entire disuse, it has rapidly advanced to 
the position of a good seller on the market, thus in actual utility dis- 
placing ail others. The complainant pertinently states in his patent 
that his invention relates to — 

"clasps or buckles, or slmilar adjustable connection and attachment devices; 
and it has for its object to provide improvements wltb relation thereto whicli 
■will be superior in point of positiveness In opération, convenience in use and 
manipulation, facllity in installation or connection and diseonnection, witli 
respect to working position, relative simplicity and inexpensiveness in con- 
struction, and gênerai efficiency. The invention lias for its particular object 
the provision of an improved clasp or buckle which will be more sightly in 
appearance and more conveniently manipulated in service than are devices of 
the same gênerai character now customarily employed, and the use of vchich 
is attended by less injury to the belt or other device or object in connec- 
tion with which It Is employed." 

We think, under the proofs, that the device has very substantially 
efïectuated the object of the complainant thus delineated, and consti- 
tutes invention. Nor is it subject to the criticism that the combination 
is the resuit of mère mechanical skill. 

It further appears that the défendant Bliss has acquired a patent 
of later date, being a patent for a buckle, No. 1,034,681, issued August 
6, 1912, which in contrivance has a shield with the side flanges produc- 
ing a boxlike appearance, of the same type as complainant's invention. 
It also has two flat crossbars reaching across underneath from one 
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flange to the other, located one at each end of the shield. Underneath 
the shield, outside of the flat bar at one end (the bar being called in 
the patent a Iteeper), is constructed a stud with .kerfs on the sides 
near the top, or with a hèad, and the butt end of the beit, being pro- 
vided with holes spaced in the usual way, is passed in from the op- 
posite end of the shield, between it and both flat bars, and one of the 
holes registers with the stud. It is thus secured from longitudinal 
movement. To the other end of the belt is riveted a plate, containing 
a slot longitudinally, which slot converges in width toward the end 
furthest from its attachment with the belt. The interlocking process is 
accomplished by inserting the end of the plate between the keeper and 
the shield. The slot is caused to register with the stud, and when 
drawn back the diminished end of the slot is drawn into the kerfs or 
under the head on the stud, and is thus made fast when in use. It 
has been claimed in argument, although no such claim is made in the 
patent, that the plate containing the slot is a spring plate, and that it 
may be so considered. 

The défendant Bliss has constructed other devices of similar pat- 
tern, one of which is practically the same, the other being provided 
with lugs extending from the flanges underneath, which are designed 
to, and do in practical application, take the place of the flat crossbars. 
Thèse devices, complainant contends, infringe his patent. With this 
the défendants take issue. 

The défendants hâve the advantage of the presumption arising, 
where two patents are issued for similar devices, that there is a sub- 
stantial différence between them. Boyd v. Janesville Hay Tool Co., 158 
U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973; Gillette Safety Razor Co. v. 
Durham Duplex Razor Co. (D. C.) 197 Fed. 574. That the two de- 
vices, the Spangler patent and the Bliss patent, are very similar, there 
can be no controversy. Indeed, they are so similar that we need con- 
sider only a few features where there can be a question as to their 
functional différences. 

The stud extending from the plate or shield in the Bliss patent is 
without question a mechanical équivalent of the stud extending from 
the swinging tongue in the Spangler patent. They both perform the 
function of securing the butt end of the belt to the shield and prevent- 
ing its movement longitudinally in substantially the same way. The 
expert witness for complainant afflrms this, and those for the défend- 
ants do not controvert it. 

As to the interlocking devices in the plaintiff's patent, thèse consist 
of a hook on the swinging tongue which engages a slot on the spring 
tongue. This takes place between the bars, or rather the flat bar and 
the bar upon which is pivotally mounted the tongue, attached across 
from the flanges of the shield. In the Bliss patent the devices con- 
sist of a stud attached to the shield underneath, with kerfs, or a head, 
and a plate attached to the loose end of the belt, containing a slot, dif- 
férent in shape, it is true, from the slot in plaintiff's device, but never- 
theless a slot. The engagement is had by passing the' slot over the 
stud, pressing it down and then drawing it back, so as to bring the 
converging part of the slot into corrélation with the kerf or head. 
The two ends are thus locked. This takes place at a point outside of 
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the crossbars. But if it took place between the bars, there could be no 
substantial différence. That one of thèse engaging devices is a hook 
and the other a pin or stud, and one a slot extending crosswise of the 
spring tongue and the other a converging slot extending longitudinally 
with the plate or tongue, it seems to us, can make no material mechani- 
cal différence in the engagement. They perform the same function, for 
ail practical purposes, in practically the same way. One of défend- 
ants' expert witnesses, among other things, says : 

"As a matter o£ fact, I Judge the kerfs on the studs in Exhlbits E and F 
are for the same purpose as the hooked end of the plate, 10, in the Spangler 
patent." 

And the plaintiff's expert says: 

"Considering simply the hook itself with the spring tongue of Exhlbits A 
and C and the grooved lug and spring tongue of Exhiblt E, I should say they 
are meehanically équivalent" 

It is true in légal effect that a claim for a combination is not in- 
fringed if any one of the éléments is omitted without a substitution of 
an équivalent (Union Paper Bag Mach. Co. v. Advance Bag Co., 194 
Fed. 126, 138, 114 C. C. A. 204); but hère we find, not only that the 
défendants hâve employed ail the éléments of the plaintiff's patent, 
but the same éléments comprising the very essence of the interlocking 
devices, and that such devices not only perform the same function, but 
in ail essential and material particulars in practically the same way. 
The real question is "whether what has been taken is the substance of 
the invention." Cimiotti Unhairing Co. v. American Unhairing Mach. 
Ce, 115 Fed. 498, 504, 53 C. C. A. 230. And it is clear that, as 
respects the défendants' devices, they are in substance and effect the 
same as comprised by plaintiff's claim. 

Another question remains, which is whether joint infringement has 
been shown. The bill allèges joint infringement by the three défend- 
ants. One of them, the Modem Sales Agency of America, suffered a 
decree to go against it pro confesso. As it pertains to this défendant, 
the only question remaining is whether the allégations of the bill are 
sufficient to support the decree. Masterson v. Howard, 18 Wall. 99, 21 
L. Ed. 764. . 

In the record it appears that the plaintiff purchased on the market 
certain buckles. which were introduced in évidence, and heretofore 
referred to as Exhibits E and F. Whereupon the attorney for défend- 
ants admitted that thèse buckles were at one time manufactured and 
sold by the défendant Buckle Company, since October 18, 1910, and 
prior to the filing of the suit, but stated that they are not now being 
manufactured. Thereafter the Bliss patent. No. 1,034,681, was in- 
troduced ; the patentée being the same person as Bliss, the défendant 
in the suit. It was stipulated by the parties that such letters patent 
were owned by the Buckle Company at the time that the buckles as 
represented by E.xhibits E and F and other such buckles were manu- 
factured and sold by the Buckle Company, and that Bliss made one 
or more buckles substantially as disclosed in said letters patent subsé- 
quent to the date of the issuance of the Spangler patent, and that since 
the issuance of such patent Bliss has been in the employ of or by con- 
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tract related with the Buckle Company in connection with making and 
selling such buckles. This record, we think, shows, prima facie at 
least, joint infringement by ail the défendants. 
The decree of the District Court will be affirmed. 



DIAMOND PATENT CO. v. S. E. CARR CO. 

(Circuit Court of Appeals, Ninth Circuit. October 13, 1914.) 

No. 2376. 

1. Patents (§ 81*) — Anticipation — Pbiob Use — Bueden of Pboof to Es- 

TABLISH. 

The burden rests upon the défendant in an infringement suit to estab- 
lish the défense of prier use and conséquent want of novelty In the pat- 
ent, and because of the presumptlon of novelty arlsing from the Issuance 
of the patent every reasonable doubt should be resolved against him. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. S 104; Dec. Dig. 
§ 81.*] 

2. Patents (§ 75*) — Anticipation — Pbioe Use — Nature and Extent or Use. 

Prier use, to Invalldate a patent, must hâve been so far understood and 
practlced or perslsted in as to hâve beeome an established fact, accessible 
to the public, and to hâve contrlbuted deflnltely to the sum of knowledge. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 92-97; Dec. 
Dig. § 75.*] 

3. Patents (§ 328*) — Validitt — Showcase. 

The Weber patent. No. 801,944, for a shewcase made of glass plates, 
the essentlal feature of whlch Is the manner of jolning the plates by 
means of a felt cushlon placed between them and to whlch they are ce- 
mented, thereby making an elastic joint, held not anticipated by a prier, 
use, ner Invalid, because of insufficient description in the claims, nor be- 
cause they in part descrlbe a function. 

4. Patents (§ 75*) — Anticipation — "Pbioe Use" — Identitt of Aeticle. 

A "prier use," to négative novelty and Invalldate a patent, must hâve 
been of an article whlch was complète and capable ef produelng the re- 
suit accomplished by the patented article, and not merely of one which 
by modiflcatlen could be made to perform the same function. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 92-97 ; Dec. Dig. 
§ 75.*] 

5. Patents (§ 167*) — Consteuction — Resoet to Spécification. 

Whlle a claim of a patent may not be enlarged-by the language used 
in the spécification, it may be illustrated thereby, and the spécification 
and drawings may be resorted te for the purpose of better understanding 
the meanlng of the claim. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. 
S 167.*] 

Appeal from the District Court of the United States for the Northern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

Suit in equity by the Diamond Patent Company against the S. E. 
Carr Company. Decree for défendant, and complainant appeals. Re- 
versed. 

The appellant, as the assignée ef letters patent No. 801,944, Issued to Fred 
Weber, of date October 17, 1905, brought a suit against the appellee for an in- 
junction against infringement and for an accounting. The appellee defended 

•For other casM see same toplc & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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on the ground that the patent was anticipated by the prior knowledge and use 
of one W. 6. Whltcomb in Kansas City, Mo. Tlie court below found upon 
the évidence tliat tlie défense was sustained, and thereupon dismissed tlie 
bill. 

The patent is for a showcase to be used in exliibiting small commercial arti- 
cles for sale. In the prior art there had been showcases made of wooden 
frames witli glass plates fixed in grooves therein, and later showcases had 
been made of glass alone, the plates of which were held together by métal 
clips, attached at the several corners of the glass plates. Thèse not having 
proved satisfactory, glue or paste was inserted along the edges of the plates, 
which, becoming hard, assisted in holding them in place. Other showcases 
were made of glass with the edges of the plates glued or pasted together, and 
wlth bolts or screws inserted through the glass plates at the corners, in lieu 
of métal clips. Later, showcases were made ail of glass, by pasting or glulng 
the edges of tiie glass plates together without clips, bolts, or screws; but 
they were not satisfactory, for the reason that, as soon as the glue or paste 
dried, the joints became rigid, and, there being no vibration or yleld therein, 
the plates were easily broken. 

Weber conceived the idea of inserting a strlp of elastlc or vlbratlng material 
between the glass plates, in order to prevent breakage in moving the same, 
and breakage from the expansion or contraction caused by beat or cold. In 
his spécifications he described his Improvement as residing particularly in the 
means of fastening one glass surface to another, or to the woodwork formlng 
a part of the case. The object of this, he said, was to do away with drilllng 
holes through the glass, and to dispense with metalllc or other fastening de- 
vices, and to provide for a certain amount of elasticity of the joint "whereby 
a cushion efEect is produced." He continued: "If the parts were rigidly 
united, severe shocks recelved by the showcase would tend to shatter the 
plates or displace the parts ; but in the présent invention the cushioned joint 
aids in matntaining the union of the parts, affording, as It does, an elastlc 
or résilient joint, which eases the strain at the actual union or contact faces 
of the plates, thereby also greatly softening the effects of shocks recelved by 
the case. * * * The cément is applied to the felt superflcially, formlng 
a skin, as it were, on both sides of the felt, so as not to permeate the same. 
By uniting with the felt it would form a hard, practlcally homogeneous sub- 
stance, thus destroying the resiliency of the felt. The cément should be ap- 
plied to the felt when quite thick, so It will not soak Into the felt." 

The claims are as foUows: 

"1. A structure comprising a plurality of glass plates, the edges of which 
are spaced from the adjacent plates, a felt cushion fllling the space between 
the adjoining plates, the plates being cemented to the felt; each plate being 
adapted to freely vlbrate In Its natural plane of vibration, and prevented by 
the felt cushion from imparting its vibration to the adjacent plates. 

"2. A structure comprising a plurality of glass plates, an unconflned edge 
of one plate nearly, but not quite, meeting another plate, also with unconflned 
adjacent edge, an elastlc material fiUing the space thus exlstlng between the 
nearest adjacent surfaces of the plates, said plates being attached to the elas- 
tlc material, whereby the plates, by reason of thelr unconflned edges and the 
intervening elastlc material, can each vlbrate or move In any direction Inde- 
pendently." 

Scrivner & Montgomery, of San Francisco, Cal., for appellant. 
Skuse & Morrill and S. H. Cutting, ail of Spokane, Wash., for ap- 
pellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON. 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). Thf 

évidence shows without contradiction that the Weber showcase met 

with immédiate success, that the demand for it grew to such an ex- 

tent that Weber could not personally meet it, and that for that reason 

217 F.— 26 
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he transferred the patent to the appellant. Weber testified that he had 
no trouble in repairing any of his cases, no trouble in setting them 
up, and no trouble f rom breakage in shipping the same, and one of 
the officers of the appellant testified to a wide and extended sale of the 
Weber showcase, and the marked success of his corporation in making 
and selling and in licensing others to manufacture the same through- 
out the United States. 

[1,2] The appeal herein présents the single question, whether the 
évidence introduced to prove prior use is in law sufficient to négative 
the novelty of the invention. Concerning the nature of the évidence 
required to establish the défense of prior use, it was said, in CofQn v. 
Ogden, 18 Wall. 120, 21 L. Ed. 821 : 

"The Invention or discovery, relied upon as a défense, must hâve been com- 
plète, and capable of producing the results sought to be accomplished, and 
this must be shown by the défendant. The burden of proof rests upon him, 
and every reasonable doubt should be resolved agalnst hlm." 

In Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 
1017, the court reaiïirmed the rule that the burden of proof is upon 
the défendants to establish the défense of prior use and conséquent 
want of novelty. "For," said the court, "the grant of letters patent 
is prima facie évidence that the patentée is the first inventer of the 
device described in the letters patent and of its novelty. * * * 
Not only is the burden of proof to make good this défense upon the 
party setting it up, but it has been held that 'every reasonable doubt 
should be resolved against him.' " And in Tilghman v. Proctor, 102 
U. S. 707, 26 L. Ed. 279, it was held that the prior use must be some- 
thing more than an incidental or casual one. In Gayler v. Wilder, 
10 How. 477, 13 L. Ed. 504, it was held that the prior use must be 
so far understood and practiced or persisted in as to become an estab- 
lished fact, accessible to the public and contributing defînitely to the 
sum of knowledge. Cases applying thèse rules are Acme Flexible 
Clasp Co. v. Cary Mfg. Co. (C. C.) 96 Fed. 344, Anthracite Separator 
Co. v. Pollock (C. C.) 175 Fed. 108, Ramsay v. Lynn (C. C.) 187 Fed. 
218, and Ajax Métal Co. v. Brady Brass Co. (C. C.) 155 Fed. 409. 
Under the rule established by thèse décisions, we are required to view 
with caution and careful scrutiny évidence which is introduced to show 
a prior use that destroys the pecuniary value of a patent, which has 
met with commercial success and has been of value to the community. 

[3] The showcases which are said to be évidence of prior use were 
manufactured in 1899 and 1900, in Kansas City, Mo., by W. G. Whit- 
comb, a cabinet maker, who made one lot of ten for the Cooper Drug 
Company of Joplin, Mo., and a lot of five for the Federmann Drug 
Company of Kansas City. Whitcomb testified that the Joplin cases 
had screws or bolts in the corners, and some of them had one also in 
the middle, and that those made for Federmann were substantially 
the same — that the glass plates in ail those cases were fastened together 
with a préparation which he made himself. From his own évidence 
and the testimony of another witness, the "préparation" seems to hâve 
been similar to ordinary liquid glue, a product that could readily be 
ponred from one réceptacle to another. Whitcomb, who had thereto- 
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fore and since niade ordinary showcases, testified that he did not like 
to make all-glass showcases, and that, if a customer wanted one, he 
would talk him out of it. He said: "My custom has been to advise 
people not to take them." The vvitness Jackson testified that, in a 
récent conversation with Whitcomb, the latter had told him that all- 
glass cemented showcases were no good. "He denounced the cases 
as being no good, on account of breakage that might occur in them, 
and the inaccessibility of the joints to be repaired." Whitcomb testi- 
fied that the cases he made for the Cooper Drug Company and Feder- 
mann had feit joints, and that he used felt in the joints of thèse all- 
glass cemented cases "for the vibration of the case," and that he made 
some without the felt, simply stuck one plate of glass on the other, 
and found it was so solid any little jar would break it, and then he 
thought of the felt to give the elastic movement and make an elastic 
joint, and he testified that, while the joints in those cases are not hard 
and fixed, they appear to be solid, but, he added, "there must be some 
give to them or they would break." 

But the évidence is not convincing that Whitcomb's idea in using 
the felt was to furnish an elastic cushion between the plates. It seems, 
rather, to indicate that his idea was to insert a porous médium be- 
tween the plates, which, when it became saturated with glue, would 
présent a more effective binding of the plates than could hâve been 
accomplished by glue or paste alone, and that the rubber strips which 
he employed in one or two instances must also bave been used for 
the purpose of making a firmer joint, for it is common knowledge 
that such rubber soon becomes hard and loses its resiliency. He ad- 
mitted that at first his glue permeated the felt, and he said: 

"And then I got a felt that we had treated waterproof. I can't think what 
we called it. You can take any pièce of cloth, and hâve the pièces sort of 
waterproofed, so as to keep your cément from soaking through." 

But there is absolutely no évidence that in any of the showcases 
for the Cooper or the Federmann drug store was there any use of 
a waterproof felt. If, indeed, Whitcomb ever employed waterproof 
felt, it must hâve been at some subséquent experiment. Iii short,. 
Whitcomb's all-glass showcases were not successful. He did not con- 
sider them successful, and he abandoned the idea of constructing 
them. 

Mr. Federmann, who was called as a witness for the appellee, testi- 
fied : "There is no elasticity in the joints at ail ; none that I know 
of." It is true that he further testified that whatever elasticity fol- 
lowed from the use of the felt in the joints between the glass existed 
in those showcases, and that any elasticity resulting from that method 
of construction existed in those cases. That was merely to state a 
truism. Its eflfect was not to show that there was elasticity in the 
joints, and it does not detract from the testimony of the witness that 
there was no elasticity in the joints. It may be conceded that, if there 
were any elasticity in joints in which the felt had been saturated by 
glue, W"hitcomb secured it in the joints which he made, and which, as 
we hâve seen, were not satisfactory. To make such a joint was not 
to anticipate Weber's idea of using felt strips in combination with a 
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plastic cément on each side thereof, which was of such quality as to 
hold, but not to penetrate, the fait, and to leave it with ail its natural 
elasticity as a cushion between the plates. It does not appear, there- 
fore, that Whitcomb, in making his all-glass showcases, had in mind 
the idea which is at the basis of the Weber invention, an elastic médi- 
um between the plates. 

It is not disputed that, when one of the officers of the appellant ap- 
proached Whitcomb in 1906 with a view to giving him a license to 
manufacture the Weber showcases upon a royalty basis, Whitcomb, 
after examining the model, stated that he — 

"did not think we would find it a good proposition, on account of the elasticity 
wliicli we had in the joints, and he told me then and there that he had tried 
cemented showcases, but had found them unsatisfactory. In fact, he said 
they were so unsatisfactory he was going to discontinue the manufacture of 
them," 

It thus appears that, before any litigation arose over the patent, 
Whitcomb specified as objectionable the very feature which in the 
Weber showcase has caused its success, and the absence of which in 
the cases made by Whitcomb undoubtedly caused their failure, for 
eight out of ten cases made by him for the Cooper Drug Company and 
two of those made for Federmann were broken, and the witness Holm, 
who repaired "four or five" of them, testified that they were put to- 
gether with some kind of composition, which seemed to be a very 
hard substance after it dried, and "it made a hard, solid joint," and 
Jackson, who repaired two of them, testified that the joints were "solid 
and rigid." 

The secretary of the appellant, who examined the showcases relied 

upon to prove prior use testified that they are — 

"what I call solid joints ail through, because the material used (I would call 
It glue) would permeate the felt and make a hard joint. Whatever material 
he used permeated the felt, and bolts were used as before described. Three 
distinct différences between the Federmann case and the Weber patent case 
are : ïhe solid joints ; the use of bolts, as above described ; and the material 
used in the construction of the Federmann cases which (whatever it is) per- 
meates the felt, making a solid jointed case, which was not the case in the 
patent. It was simply the process of putting thèse plates together with an 
elastic joint; that is the substance of the patent, as I understand it. The 
Joplin cases are the same composition as the Federmann, and my testimony 
with référence to the Federmann cases applies to the Joplin cases." 

The évidence, as we view it, in the light of the décisions above 
quoted, fails to meet the heavy burden of proof imposed upon the de- 
fendant to show that Whitcomb constructed showcases which antici- 
pated the Weber invention. It does not prove that Whitcomb con- 
ceived the idea of an elastic joint, or that, if he conceived it, he gave to 
the public the benefit thereof; for, if the idea was embodied in any 
of the showcases which he constructed, it was not a visible embodiment, 
or one that could be seen by a mechanic of ordinary intelligence, un- 
less he examined it for that purpose. In Acme Flexible Clasp Co. v. 
Cary Mfg. Co. (C. C.) 96 Fed. 344, affirmed by the Circuit Court of 
Appeals, 101 Fed. 269, 41 C. C. A. 338, Jud^e Townsend said: 

"I therefore understand the law on this subject to be that the mère secret 
practice of a process or the physical présence of a product or manufacture in 
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this country is insufficlent as an anticipation, unless and until tlie public ac- 
quires, or lias opportunity to acquire, therefrom sucti knowledge as would 
enable one skilled in the art to practice tlie invention. Such alleged anticipa- 
tion, whether by foreign printed publication or physical présence in this coun- 
try, must so embody the complète patented article, or be so substantially lika 
it, that a spécification could be based thereon." 

[4] The novelty of an invention is not negatived by a prior useless 
process or thing, nor is anticipation made out by a device which might, 
with slight modification, be made to perform the same function. The 
invention must hâve been complète, and capable of producing the re- 
suit. One should not be deprived of the results of a successful effort 
merely because some one else has come near it. Sayles v. Chicago & 
N. W. R. R. Co., 3 Biss. 52, Fed. Cas. No. 12,415. In the Barbed Wire 
Patent, 143 U. S. 275-284, 12 Sup. Ct. 443, 447 (36 L. Ed. 154), Mr. 
Justice Brown said : 

"The very fact, which courts as well as the public hâve not failed to recog- 
nize, that almost every important patent, from the cotton gin of Whitney to 
the one under considération, has been attacked by the testimony of witnesses 
who imagined that they had made similar discoveries long before the pat- 
entée had claimed to hâve invented his device, has tended to throw a certain 
amount of discrédit upon ail that class of évidence, and to demand that it be 
subjected to the closest scrutiny. Indeed, the frequency with which testimony 
is tortured, or fabricated outright, to build up the défense of a prior use of 
the thing patented, goes far to justify the popular impression that the in- 
ventor may be treated as the lawful prey of the infringer." 

It is contended that ail of the first claim after the word "felt," and 
ail of the second claim after the word "material," is invalid as being 
functional and not patentable, that a patent can cover only the con- 
crète physical means employed to accomplish the resuit, and that the 
claims thereof, being self-imposed, are binding on the patentée, and ail 
that it does not claim is abandoned to the public, and that the claims 
cannot be enlarged or extended in any particular by référence to the 
spécifications, descriptions, or illustrations of the patent; and it is 
argued that the patent in the présent case covers only the all-glass 
joints of the showcase, and does not include the character of the ad- 
hesive substance to be used. It is true that in the claims no spécifie 
mention is made of the nature of the adhesive substance that is used, 
but the claims do in efïect say that the plates are so cemented to the 
felt that each plate is adapted to freely vibrate in its natural plane of 
vibration, "and prevented by the felt cushion from imparting this vi- 
bration to the adjacent plates." This resuit could not be obtained with- 
out the use of an adhesive cément that would not penetrate the cushion 
and destroy its elasticity, and the spécifications plainly call for the use 
of such a cément. The appellee's contention that a patentée can claim 
nothing beyond the terms of his claim, and that he must be limited to 
the invention covered thereby, is well founded. Lehigh R. R. Co. v. 
Mellon, 104 U. S. 112, 26 L. Ed. 639 ; Yale Lock Co. v. Greenleaf, 117 
U. S. 554, 6 Sup. Ct. 846, 29 L. Ed. 952; Harder v. United States 
Piling Co., 160 Fed. 463, 87 C. C. A. 447. 

[5] But, while the claim may not be enlarged by the language used 
in the spécifications it may be illustrated thereby, and the spécifications 
and drawings may be resorted to for the purpose of better understand- 
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ing the meaning of the claim. Hovve Machine Co. v. National Needle 
Co., 134 U. S. 388, 10 Sup. Ct. 570, 33 L. Ed. 963. In Unhairing Co. 
V. American Co., 198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100, the 
court said : 

"In maklng hls claim the Inventer Is at liberty to clioose his owu form of 
expression, and while the courts may construe the same in vlew of the spécifi- 
cations and the state of the art, they may not add to or detract froiu the 
claim." 

In Winans v. Denmead, 15 How. 329, 340 (14 L. Ed. 717), Mr. Jus- 
tice Curtis said : 

"New, while it is undoubtedly true that the patentée may so restrict his 
claim as to cover less than what he invented, or may limit It tx) one particular 
form of machine, excluding ail other forms, though they also embody his in- 
vention, yet such an interprétation should not be put upon his claim if it can 
fairly be construed otherwise, and this for two reasons: (1) Because the 
reasonaWe presumption is that, having a Just right to cover and protect his 
whole invention, he intended to do so. * * * (2) Because spécifications 
are to be construed liberally, in accordance with the design of the Constitu- 
tion and the patent laws of the United States, to promote the progress of the 
useful arts, and allow inventors to retain to their ovi'n use, not anything 
whlch is matter of common right, but what they themselves hâve created." 

In Seymour v. Osborne, 11 Wall. 516, 547 (20 L. Ed. 33), Mr. Jus- 
tice Clifford said : 

"Where the claim Immediately follows the description of the invention, It 
may be construed in connection with the explanations contalned in the spécifi- 
cations." 

In 1900 Washer Co. v. Cramer, 169 Fed. 629, 633, 95 C. C. A. 157, 
160, Judge Gray said: 

"The combination or description of the standard washer, or of this Wearne 
tub, can be read, it is contended by défendants' counsel, into this first claim. 
This may be true, If we stick In the bark, by looking at the language of the 
claim, dissociated from the spécifications ; but no Invention can be practically 
or fairly understood or explalned, If such dissociation is absolutely adhered 
to. As we liave already shown, the élément described in the flrst claim, as 
'raeans for actuating said lever,' must not be taken to be any nieans, such as 
impractlcable hand power appUed to the lever, but the efficient practical tneaus 
described in the spécifications. Reading the claim and the spécifications to- 
gether, the invention of the patentée was clearly such an application of me- 
ehanical power as would oscillate tlie tub with ail the advantages afforded. 
by the resiliency and retardation of the springs of the standard washer pre- 
served." 

In Century Electric Co. v. Westinghouse E. & Mfg. Co., 191 Fed. 
350, 354, 112 C. C. A. 8, 12, Judge Sanborn, in applying the rule that 
the court should seek to ascertain from the terms of the patent, in the 
light of the circumstances, what was the intention of the contract be- 
tween the government and the patentée, said: 

"This intention should be dedueed from the entire contract, and not from 
any part of it, or wlthout any part of it, because they dld not agrée to it, or 
to any part of it, wlthout every other part of it. The spécification, which 
forms a part of the same application as the clalms, must be read and inter- 
preted with them, not for the purpose of limltlng or eontractlng, or of ex- 
pandlng, the latter, but for the purpose of ascertaining from the entire agree- 
ment, of which each is a part, the actual intention of the parties, and that. 
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intention, when ascertaineU, should prevail over the dry words and inapt ex- 
pressions of the contract evidenced by the patent, Its spécification and claims." 

In Smead Warming & Ventilating Co. v. FuUer & Warren Co. et 
al., 57 Fed. 626, 6 C. C. A. 481, Judge Shipman said : 

•'TRe construction to be given to bis patent tuust correspond with the estent 
of Lis invention. The actiial invention, if in conformity witli the lauguage 
of the claims, should control in the construction of patents. A strict con- 
struction should liot be resorted to, if it becomes a limitation upon the ac- 
tual invention, uniess such construction is required by the elaiin." 

We arc of the opinion that, while the latter portion of the claims 
in the case at bar do, in a sensé, describe a function, they also serve to 
describe the manner in whicii the plates are "cemented to the felt," 
as those words are used in the claims, and as shown by the spécifica- 
tions, and that by resorting to the spécifications, for the light vvhich 
they afïord on that subject, we do not enlarge the claims, but construe 
them according to their intention, as authorized by the décisions above 
cited. No one familiar with the art, after reading the claims, and mak- 
ing the permissible référence to the spécifications, could hâve any doubt 
as to what was the particular thing which the patentée claimed as new, 
and what was the relation of each part to the combination. 

The decree is reversed, and the cause is remanded for further pro- 
ceedings. 
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(Circuit Court of Appeals, First Circuit. September 17, 1914. On Pétition for 
Rehearing, November 11, 1914.) 

No, 1059. 

Patents (§ 32S*) — Validiit and Infeinqement — Golf Ball. 

The Work and Haskell patent. No. 622,8.34, for a golf ball, the core of 
which is eomposed of rubber thread wouud under tension, covers a ball 
not merely differlng in degree from the old style gutta percha ball, but 
one substantially différent in kind, which by reason of Its spécifie difEer- 
enee in construction and greater resiliency has a much longer range of 
flight, and the patent discloses invention and is valid ; also held infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Frédéric Dodge, Judge. 

Suit in equity by the Haskell Golf Bail Company against the Sport- 
ing Goods Sales Company. Decree for complainant, and défendant 
appeals. Affirmed. 

For opinion below, see 210 Fed, 624. 

Charles F. Perkins, of Boston, Mass. (Carroll L. Perkins, of Bos- 
ton, Mass., on the brief), for appellant. 

Frederick P. Fish, of Boston, Mass., and Charles Neave, of New 
York City (William G. McKnight, of Boston, Mass., on the brief), 
for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

•For other cases see same toplc & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BROWN, District Judge. This is an appeal from a decree of tbe 
District Court finding valid and infringed by the appellant letters pat- 
ent to Work and Haskell, No. 622,834, April 11, 1899. for a bail for 
use especially in the game of golf. 

The claims are: 

"1. A golf bail, eomprising a core composed whoUy or lu part of rubber 
thread wound under hlgh tension, and a gutta percha Inclosing shell for the 
core, of such thickness as to give it the requlred rigidity, snbstantially as de- 
scribed. 

"2. A golf bail, eomprising a central core section of relatively nonelastij 
materlal, rubber thread wound thereon under tension, and an inclosing shell 
of gutta percha, of such thickness as to give it the required rigidity, substan- 
tially as described." 

The soHd gutta percha golf bail, which was in gênerai and practi- 
cally exclusive use for about half a century before it was displaced by 
a composite bail of the type described in the patent in suit, was well 
suited to the requirements of the game of golf. It was durable, and 
while it was of such rigidity that it could be made to run accurately 
over the putting green, thus answering one of the main requirements 
of the game, it was also capable of a considérable length of flight by 
reason of its resiliency. The composite bail is also sufficiently rigid 
for use in putting, but difïers substantially from the solid bail in hav- 
ing a much longer flight under the same force. As the golf player 
seeks to obtain by certain strokes a maximum of distance, and as the 
composite bail enables the player, using the same force, to get a length 
of drive of which the old bail is incapable, the new bail soon displaced 
the solid gutta percha bail. According to the évidence the quantita- 
tive gain in distance was from 20 to 25 per cent., and this was a very 
substantial matter in a game in which the player seeks to cover a long 
course in the minimum number of strokes. 

The problem of improving upon the gutta percha golf bail involved 
not merely the production of a bail of greater resiliency, but of a 
bail which, like the solid gutta percha bail, should be rigid and thus 
adapted for accuracy in putting, and also sufficiently durable for prac- 
tical use, as well as more résilient and of longer flight. 

According to the évidence of the appellant, the feature of superior- 
ity by which the new bail displaced the old was merely its longer 
flight. There is évidence to the effect that on the putting green the 
player accustomed to the old bail found the new bail more difHcult 
to control, because under the light putting stroke, as well as under 
the heavier driving stroke, the bail ran farther than the old. The 
gênerai adoption of the new bail by the players who had been ac- 
customed to the old bail shows, however, that the advantage of longer 
flight overbalanced any disadvantages from greater liveliness on the 
putting green. 

On the putting green there is, with either bail, no diflficulty in ap- 
plying an amount of force adéquate to make the bail run to the hole. 
If in putting the new bail runs farther than the old, this is compen- 
sated for by using a little less force. 

While the new bail doubtless required some modification of the 
mode of play of those who learned the game with the old bail, this 
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does not alter the fact that the new bail is well adapted to the require- 
ments of ail parts of the game. The player who has learned the game 
since the adoption of the new bail is not embarrassed by knowledge 
of the prior art of putting with the gutta percha bail, and the fact 
that the older players hâve universally adopted the new bail shows 
that, even if the new bail exhibits in ail parts of the game a greater 
degree of resiliency than the old, it is still an efficient substitute for 
the old bail on ail shots where there is with either bail no practical 
difficulty in applying an amount of force adéquate for a short carry 
or run. When the force to be applied for the shot is rather a ques- 
tion of judgment than of physical ability, it might, perhaps, be said 
that the différence between the two balls is merely one of degree. 
We think, however,. that the appellant's argument, that because on 
every shot the new bail exhibits qualifies due to its greater resiliency 
the différence between the two balls simply amounts to a différence 
in degree, and not in mode of opération, is unsound. 

The new bail is a projectile which, by reason of its spécifie différ- 
ences of construction, has a much longer range of fîight. Under the 
maximum force of the player this projectile will go much farther 
than any other. This quantitative gain in flight is a positive thing. It 
is a new resuit not obtainable with the older projectile. It results 
from new qualifies of the bail itself. To obtain 20 or 25 yards more 
distance than with the old bail the player need only purchase the new 
bail, and need not change the strength of his stroke. The new resuit 
may possibly be due merely to the fact that the new bail is more résili- 
ent than the other; but this excess of resiliency is due to the new 
combination. In order to gain the extra distance the player utilizes 
qualifies which are possessed by the new bail and not by the old bail. 

As the new bail has within itself, so to speak, some 20 or 25 yards 
of distance not possessed by the old bail with respect to the driving 
stroke, it is substantially différent in kind from the old bail. 

Within the range of distance which the player can obtain with the 
gutta percha bail the différence is not so striking, for one bail can, 
with some changes in the force applied, be made to do what the other 
can do. 

The new bail may be substituted for the old on ail points of the 
game, but the converse is not true, since on the drive the old bail can- 
not be substituted for the new to obtain the same resuit. 

We agrée with the finding of the District Court that there is a class 
of strokes whereby the patented golf bail may be made to behave as 
if it had not that elasticity which it is capable of displaying under 
heavier strokes, and which, when so displayed, is greater (as is not 
disputed) than that of any previous golf bail. 

If it be said that the greater resiliency of the new bail, or of its 
core, is evoked under the light strokes as well as under the heavier 
strokes, it may also be said that upon the putting green this greater 
resiliency is not used for the purpose of obtaining distance which the 
physical force of the player could not attain with the older bail, where- 
as in the driving strokes the resiliency or other qualifies of the bail 
effects a resuit that otherwise was not within the physical power of 
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the player. In certain strokes he gets distance which he could not 
get with the old bail; in certain strokes he gets, with less expendi- 
ture of force, distance that he could get with the old bail; and in 
those strokes in which the player exerts but a slight amount of physi- 
cal force, whether with the old or new bail, the new bail, like the old, 
may be made to putt steadily and accurately. 

We find no error in the conclusion of the District Court that the 
patentées' core and shell in combination produce a new mode of op- 
ération, and that the patent is not void as disclosing no patentable in- 
vention. 

The argument that the change from the former golf bail was obvi- 
ous is of little force, in view of the lapse of half a century without 
the production of a bail having this spécial combination of éléments. 
It does not seem on its face obvious that so large a gain in flight would 
resuit from combining a gutta percha shell and a core of rubber 
wound under high tension. The évidence from the défendant as to 
the difficulties of producing a thin shell of gutta percha that would 
withstand forcible blows, and of producing a rubber-wound core'' which 
should be a true sphère, tends to show that after the gênerai concep- 
tion of making a golf bail more résilient it was still necessary to dé- 
termine what spécifie construction of core and of shell was necessary, 
and whether a practical composite bail could be made, having such 
gain of flight as was of substantial importance, and which in other 
respects could compare favorably with a homogeneous and acceptable 
golf bail. 

We think it not safe to judge of the patentability of the bail by 
supposing it to be merely the embodiment of the gênerai conception 
of giving greater resiliency by the use of rubber and thus making a 
livelier bail. The conception was much more spécifie than this, and 
comprehended a unitary structure that should not only be more résili- 
ent, but should meet the varions requirements of the spécifie game 
for which the bail was devised. 

The record discloses by prior patents and other évidence that a num- 
ber of attempts were made by other inventors to improve golf balls. 
No one of thèse inventors hit upon the successful means of doing 
so that are disclosed in the patent in suit. 

Upon the other questions in the case, including those of anticipa- 
tion and infringement, we need add nothing to the careful opinion of 
the learned judge of the District Court. 

The decree of the District Court is affirmed, and the case is re- 
manded to that court for further proceedings in accordance with this 
opinion; and the appellee recovers costs in this court. 

On Pétition for Rehearing. 

PER CURIAM. This pétition for rehearing is in substance merely 
a renewal of contentions made at final hearing, f ully examined and con- 
sidered unsound. 

The petitioner states : 

"It would seem Indisputable that the limitation of the daims called for spé- 
cifie thickness that must resuit lu such degree of rigldity of the shell it.^elf 
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that the bill Is rendered substantially no more résilient than a solid bail on 
the usual strokes of the putting green." 

We find in the patent no basis for such limitation of the daims, nor 
for the contention that the gutta percha shell must be of such thickness 
and so unyielding as to prevent a light stroke f rom evoking any of the 
elasticity of the rubber core; nor does the file wrapper disclose any 
sufficient reason for so limiting the claims. 

We regard it as entirely immaterial that even on light strokes the 
new bail may exhibit somewhat greater resiliency than the old gutta 
percha bail. 

By reason of the great résistance to déformation of shape, due both 
to the core of rubber thread wound under high tension and to the gutta 
percha shell, the patented bail remains rigid under moderate blows from 
a club, or from contact with the ground ; and because it is then not de- 
formed, or but very slightly deformed, it does not exhibit that quality 
of high resiliency which is evoked by a more powerful blow. Under 
a powerful blow the rigidity of both shell and core is overcome, the bail 
is greatly deformed in shape, and then exhibits that extraordinary de- 
gree of resiliency to which the patentées ascribe the long-driving qual- 
ities of the bail. 

The defendant's contention that nonresiliency must be due to the 
thickness of the shell and resiliency to the core involves a fallacious 
division of a unitary structure, not justified by the spécification nor by 
a fair construction of the description in the file wrapper, but contra- 
dicted by the spécification, which very clearly states that both core and 
shell co-operate in preserving the rigidity of the bail. The bail has 
high rigidity in the sensé of résistance to déformation, and is yet capable 
of very great déformation of shape under violent impact, as is indicated 
by the fact that after such impact the blackened face of a club exhibits 
a circle three-quarters of the diameter of the bail. 

The patentées make no comparison between the action of the pat- 
ented bail and of the gutta percha bail, except possibly such as may be 
implied in the statement, "Our golf bail has exceptionally high-driving 
qualities." The comparison is between the actions of the patented bail 
under impacts of différent force. 

The District Court correctly said: 

"The shell of the patent is to be comparatlvely unyielding as regards the 
elastic core it incloses." 

As the District Court found, and as we find, the defendant's shell 
meets this as well as the rest of the patentées' description of the shell. 

The défense of noninfringement rests upon what we regard as an 
undue limitation of the claims. Upon what we regard as proper con- 
struction of the claims, we find them valid and infringed. 

Pétition for a rehearing denied. 
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BELSTEEL CO. et al. v. LORAIN STEEL CO. 

(District Court, W. D. Pennsylvanla. September 19, 1914.) 

No. 25. 

Patents (§ 328*) — Validitt and Inefingkment — Portable Ckoss-Oveb. 

The Kerwia patent, No. 1,000,270, for a portable cross-over for tem- 
porarily Connecting parallel street car tracks during repairs, .etc, is vold 
for anticipation and lack of Invention, and the devlce Is also of doubtful 
ntility; also held not infrlnged, if conceded valldlty. 

In Equity. Suit by the Belsteel Company and John Kerwin against 
the Lorain Steel Company. On final hearing. Decree for défendant. 

Bakewell & Byrnes, of Pittsburgh, Pa., and Frank Parker Davis, of 
Chicago, 111., for plaintifif. 
J. E. Little, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. The bill in this case charges défendant with 
infringement of letters patent of the United States No. 1,000,270, is- 
sued to the plaintifï Kerwin and to one Robert Belknap on August 8, 
1911, for a portable cross-over. The ansvver dénies the validity of the 
patent for want of utility and invention and by reason of prior use and 
prior patents. 

The title to the patent is in the plaintiffs in equal shares. The plain- 
tifï corporation is a corporation of South Dakota. It is merely the li- 
censing company. Neither of the plaintifïs manufacture the apparatus 
of the patent. A number of licenses hâve been granted, but up to the 
time of trial royalties had come but from two of the licensees. 

The patentée in his spécification gives a statement of the uses of 
cross-overs, an explanation of inconveniences in the use of ordinary 
cross-overs, and a déclaration of his object in the following words: 

"My Invention relates partlcularly to portable cross-overs for use in re- 
palrlng street rallroad or other simlar tracks, vrhere there are two or more 
parnllel tracks used to accommodate the traffic in opposite directions, Wben 
repairs are to be œade along such a Une of tracks, It is customary to treat 
a comparatively short section of one track at a tlme, and for thls purpose the 
traffic Is customarily shunted around the section undergoing repairs, on the 
parallel track, whlch Is used for the tlme belng for traffic In both directions ; 
temporary cross-overs being neeessarily installed beyond each end of the por- 
tion of track which is out of commission to transfer the traffic to and from 
the adjoining track. It has been necessary heretofore to construct thèse tem- 
porary cross-overs in situ ; the rails, f rogs, and other necessary parts of the 
cross-over being conveyed to the place where it Is to be located and there as- 
sembled. The dlsadvantage and inconvenience of this method of construct- 
ing cross-overs has long been recognlzed, and it has been proposed to avoid 
the same by so constnicting the cross-overs that they may be in the main 
carrled on a sviltable car in an assembled condition. With this in vlew, the 
parts bave been made as light and few as possible. But even so it has been 
found Impractlcable to haudle and convey the cross-overs in this manuer, so 
that to the best of my knowledge no such devices bave ever gone Into actual 
use. 

"It is the object of my Invention to construct a portable cross-over that 
may be conveyed from place to place without being knocked down or dis- 
assembled, and which may be readily handled by the means ordinarily at 
the disposai of those engaged in such repair work. With this object in vlew 

•For other cases see same topic & 5 mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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I construct a cross-over of material which may be of the usual weight and 
strength, and whlch is préféra bly of the standard form employed where the 
cross-over is set up in situ. , It is equipped, liowever, witli suitable means 
whereby it may be hauled or slid on the rails of the track to be repaired ; 
suitable traction means, such as electric or other motors or horses, being em- 
ployed for that purpose." 

The claims of the patent are as f ollows : 

"1. À cross-over having pairs of longitudinal rails and cross-over rails rig- 
idly connected together, means on the rails adapted to engage the permanent 
rails, the cross-over as a unitary structure being free to slide longitudinally 
upon the permanent rails. 

"2. A portable cross-over having the usual longitudinal rails and cross- 
over rails, shoes upon the longitudinal rails adapted to engage and slide upon 
the rails of a permanent trackway, and tie rods Connecting the rails of the 
cross-over formed with shoulders and reduced ends, the ends being slotted 
and provided with keys." 

The éléments of claim 1 need only be considered, because additional 
éléments found in claim 2, to wit, the slotted tie rods, etc., are not used 
by either of the parties and are not involved in the controversy. The 
éléments of claim 1 are : (a) Pairs of longitudinal rails ; (b) pairs of 
cross-over rails; (c) rigid construction; and (d) means on the rails 
adapted to engage the permanent rails. 

Reserving for further considération the claim of freedom of move- 
ment on the permanent rails, the foregoing éléments may be considered 
in few words. They are ail found in each of the following United 
States patents : No. 72,185, to B. C. Galoin, dated December 17, 1867, 
for an improved railway switch; No. 73,071, to T. G. Beecher, dated 
January 7, 1868, for railway switch; No. 381,874 to A. V. Du Pont, 
dated April 24, 1888, for portable Connecting switch ; and No. 678,987, 
to H. C. Stiff, dated July 23, 1901, for portable Connecting track. The 
mère examination of thèse patents is ail that is necessary to reach that 
conclusion. 

It is a fair conclusion from ail the évidence that plaintiffs base their 
allégation of patentable novelty upon the capacity of their structure 
to slide. Their évidence and arguments were especially directed to 
the fact that their structure was one adapted to slide upon the perma- 
nent rails. While that is a fact the movement as contemplated by the 
patentée is limited to straight permanent tracks. The structure of 
the plaintiffs rests upon shoes, which are of such construction and bear 
such relation to the permanent track that a portion of the shoe fits 
into the groove of the permanent track. This prevents latéral move- 
ment of the rails of the cross-over with respect to the permanent 
tracks, and permits movement along the permanent tracks when suffi- 
cient force is applied. Shoes, however, possessing the same function, 
hâve been long used in the making of cross-overs. 

The défendant company is successor of a corporation referred to 
the record as the Johnson Company. The défendant and its predeces- 
sors, for 26 years and upwards, hâve been making portable cross-overs 
under various patents, notably the Du Pont patent hereinabove men- 
tioned. The early cross-overs were as light as possible, having due 
regard to the uses for which they were intended. Specially was it 
deemed désirable that the tracks of the cross-overs should not be ele- 
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vated above the surfaces of the streets to such a degree as to interfère 
with travel. To prevent their longitudinal movement as the cars en- 
tered thereon, they were clamped to the permanent rails or fastened 
to the bed of the roads. To prevent their latéral movement with re- 
spect to the permanent rails, many of the cross-overs rested upon 
and were riveted to pièces of métal, in the nature of shoes, whose 
sides projected downward on each side of the permanent rail, thus pre- 
venting the latéral movement. Some were made with pièces of métal, 
in the nature of shoes, having on one side extending downward a flange 
to engage one side of the permanent rails, and having an extension 
downward in or near the center of the lower part of the shoe to engage 
in the slot of the permanent rail, at least to such an extent as to op- 
erate in connection with the downward flange to prevent the latéral 
movement. It is a fair conclusion from the évidence that at no time 
was there a cross-over standardized with respect to its length, because 
of various widths between the permanent tracks upon which one might 
be used. 

The défendant, as early as 1905, at least, made a cross-over, known 
in the case as the "Philadelphia cross-over," according to the needs of 
the Philadelphia Traction Company, as demanded by the engineers of 
that Company. That cross-over was of very rigid construction, with 
much heavier rails than appear to hâve been earlier used. It had shoes 
on it similar in form to the Kerwin shoe, except that they were not so 
thick as the Kerwin shoe and the ends were not rounded. The fact 
must be found that that cross-over was adapted to slide, if the fasten- 
ings to the permanent rails were removed. Many of the cross-overs 
made prior to that time were adapted to shde when sufficient force was 
applied to them, as in one instance when crowbars were used, causing 
the cross-over to slide from place to place along a straight track as re- 
quired. 

There was introduced into the case a letter from the chief engineer 
of the Lorain Steel Company and drawings made by the Lorain Steel 
Company as in accordance with the requirement of the Indianapolis 
Traction Company for a cross-over to be made for the latter. This 
cross-over was never built, yet that letter and the drawings contem- 
plated the use oî fairly heavy T-rails and great rigidity of structure. 
Thèse were not admitted as showing prior use, but as throwing light 
upon the state of the art to which the patent in suit related at their 
date in 1906. 

The demand for heavy cross-overs of rigid construction is due to the 
increased weight of the cars which they are required to support. The 
use of T-rails and the numerous tie rods and bracings, as they appear 
in the plaintiffs' structure, cause the top of the structure when in use to 
be about ly^ inches above the level of the street in which it is used. 
Such an obstruction would seriously interfère with the travel on the 
• street, and créâtes grave doubts of the utility of the plaintifïs' device. 
It is a matter of common knowledge that in many municipalities the 
streets are so narrow that, when one street railway track is being re- 
paired, the street could not be used if there was an obstruction on the 
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other track to the height of 7I/2 inches, with its exposed rails and tie 
rods. 

Looking at the plaintiffs' device in every aspect of the case, we are 
satisfied that there was no invention in making the cross-over strong 
and rigid, that the apparatus as designed to be used is of doubtful 
utility, and that ail the éléments of the claim in dispute are met to- 
gether in the prior art. Further, the éléments of the patent as combin- 
ed do not perform a new function, for anything can be moved if it be 
strong enough to resist obstructions and sufficient force can be applied. 
The patent, therefore, is invalid.. 

A few words only are necessary with respect to the question of in- 
fringement. There was no évidence that the défendant ever did slide 
a cross-over. The cross-overs made by it, according to the admitted 
drawings, are not more adapted to slide than were the old cross-overs 
made by it. The shoes upon which the cross-over rests are not imita- 
tions of the shoe of the patent. They are of a différent design. They 
hâve the same functions, however, as the old shoes of the défendant. 
The défendant could not be enjoined from sliding its old cross-overs 
resting upon the old shoes. Therefore it should not be enjoined from 
making the cross-over complained of, if purchasers from it see fit to 
make it slide. 

It follows, therefore, that the patent is void, and that no infringe- 
ment was proved, and therefore the bill must be dismissed, at plaintiffs' 
costs. 

Let a decree be presented. 



McCASKET REGISTER CO. v. MANTZ. 
(District Court, N. D. New York. October 31, 1914.) 

1. Patents (§328*) — Validity and Infeingement — Account-Recoedinq Ap- 

pliances. 

The McCaskey patent. No. 783,126, for account-recordlng appllances. 
discloses patentable novelty and invention, and is valid, but, in view o( 
the prior art, is of very narrow scope, and with a narrow range of équiva- 
lents; as so construed, held not infringed. 

2. Patents (§ 22*) — Patentability — "Equivalent" — "Sxjbstitute." 

An "équivalent," la patent law, is not the same as a "substitute." 
[Ed. Note. — For other cases, see Patents, Cent Dig. § 24; Dec. Dig. 

§ 22.* 

For other définitions, see Words and Phrases, First and Second Séries, 

Equivalent.] 

In Equity. Suit by the McCaskey Register Company against George 
L. Mantz for infringement of letters patent No. 783,126, for account- 
recording appliances, granted February 21, 1905, to Perry A. McCas- 
key. On final hearing. Decree for défendant. 

Chas. B. Mason, of Utica, N. Y., Edw. R. Alexander, of Washing- 
ton, D. C, and Harry Frease, of Canton, Ohio, for complainant. 
Miner G. Norton, of Cleveland, Ohio, for défendant. 

*For other cases see same topic & S ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r ladexet; 
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RAY, District Judge. The patent in suit, No. 783,126, to Perry A. 
McCaskey, relates to Systems for keeping records of crédit sales of 
merchandise and also the cash payments thereon, and was granted Feb- 
ruary 21, 1905, on application filed April 27, 1904. It has novelty and 
new features and great utility. Claims 12, 13, 15, and 22 are in issue 
hère. Claims 2, 13, 15, and 22 hâve been the subject of former litiga- 
tion in McCaskey Register Co. v. Divens (C. C.) 181 Fed. 171, affirmed 
194 Fed. 967, 114 C. C. A. 603. It was held at circuit that the claims 
in issue there "must be limited to the new and précise devices as shown 
in the drawings and spécification." The Circuit Court of Appeals 
{Third Circuit) on this subject said : 

"From what has been said, it Is obvious that the patent is a very narrow 
one, and that, if it is sustained, it must be narrowly construed, and prac- 
tically conflned to Its exact disclosures. No broad construction Is permissi- 
ble, nor can the doctrine of équivalents be applied, without encountering the 
prior art and destrôying the patent. Thus construed, the défendant has not 
infringed." 

[ 1 ] It is seen that the validity of the patent and of the claims in is- 
sue, the same as hère with one exception, were conceded by the Circuit 
Court of Appeals. There can be no serious question on this subject, 
and this court also finds the patent and ail the claims in issue hère valid. 
The real question is that of inf ringement, which incidentally, of course, 
involves that of construction. This art is in no sensé a very old one, 
and it is far from crowded, so far as this record shows. Bill files and 
bill holders and réceptacles for storing and preserving papers are, of 
course, very old ; but they are not really of the prior art we are con- 
sidering and to which the McCaskey patent in suit belongs. In patent 
of October 10, 1899, to Yorger and West for "store cabinet for sales 
accounts," it is said : 

"Our invention relates to devices for the use of merchants for facilltatlng 
and simplifying business transactions connected wlth the selllng of goods on 
a crédit System ; and it consists in a convenient cabinet, embodying new and 
novel éléments in the construction thereof, whereby billing-forms are retained 
and on which the naines of purchasers are entered in alphabetical order, to- 
gether wlth the entries of their pureJiases at the moment of mailing the sale, 
and whereby the bUl of any purchaser may be instantly referred to for mail- 
ing subséquent charges, or for summing up and rendering statement of ac- 
couut. 

"Our Invention consists, further. In the parts and combinatlon and ar- 
rangement of parts embraced in the détails of construction, as will be herein- 
after described, and pointed out In the claims. In condueting a retall store, 
much détail worli Is required, with great possibilttles of errors, in keeping the 
accounts of those to whom crédit Is given, entalllng considérable expense in 
the lieeping of account boolis, usually involvlng the multiplication of entries, 
ail of which is a serious loss to the merchant, particularly in cases where 
the entries of sales may be inadvertently omitted in crowded hours. 

"Our object is to provide a simple and convenient means whereby the ordl- 
nary billing-forms may be substituted for the usual System of booljs in mail- 
ing sales entries and rendering the transferrlng of accounts from book to book 
unnecessary, so that the original entries stand until liquidated. A further 
object is to provide equally convenient réceptacles whereln the bills, as the 
sheets become filled up and accumulate, may be placed so as to be readily 
accessible when rendering accounts for settlement. Thèse objects are fully 
attained in our Invention, which is, furthermore, of utility in being portable, 
Bo that the accounts may be transferred, when desired, to a safe, and it is 
cheaply manufactured and durable and economical in use." 
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This was f ollowed in November, 1900, by a patent to Braddock, No. 
661,710, and patent to Huber, No. 708,230, in 1902, and this by a patent 
to McCaskey, No. 717,247, applied for September 19, 1902, and issued 
December 30, 1902, and that was followed by the patent in suit, and is, 
of course an improvement on his former device. Probably McCaskey's 
patent of 1902 taught him something, but it was his own invention. 
Whatever instruction it gave was f rom himself . It was, of course, in 
the prior art when he made his discovery and invention of 1904, the 
patent in suit. He could not hâve two patents for the same thing, but 
could hâve a later patent for an improvement, or for something dis- 
covered or invented in 1902, but not patented until 1904, provided it 
was not disclosed and abandoned to the public. 

A mère reading of the claims and spécification of the two McCaskey 
patents show clearly that the second is an advance on and an improve- 
ment over the first, and its patentability is presumed until the contrary 
is proved. The last is better than the first, and those who copy it and 
the improved features may be assumed to do so for the reason they, 
too, see some advantage in so doing, some advance over that which has 
gone-before. 

The claims in issue read as f ollows : 

"12. Account-recording appliances, includlng a blll-holder frame, blU-holders 
mounted on tàe frame and having pairs of apertures theretn, bill-clamps 
mounted oppositely on both sides of the bill-bolders and having members ex- 
tending through the apertures to opposite sides thereof, the bill-clamps on both 
sides of the bill-holders extending from the apertures in the same direction. 

"13. Account-recording appliances, including pivoted bill-holders, bill-clamps 
mounted on the bill-holders, tab-holders attached to the bill-clamps near the 
free ends thereof, ând ladex-tabs mounted on the tab-holders. 

"15. Account-recording appliances, including a bill-holder frame, bill-holders 
mounted on the frame and having pairs of apertures therein, bill-clamps 
mounted oppositely on both sides of the bill-holders and having members ex- 
tending through the apertures to opposite sides thereof, and rubbing-strlps on 
the bill-holders in pairs on opposlng holders and eo-operating one with an- 
other. 

"22. In account-recording appliances, the comblnatlon, with a plurallty of 
pivoted bill-holders, of a plurallty of bill-clamps mounted on the holders, tab- 
holders attached to the bill-clamps, and index-tabs attached to the tab- 
holders." 

Claim 12 calls for, in combination, account-recording appHances, in- 
cluding : 

(1) Bill-holder frame. 

(2) Bill-holders mounted on the frame, and having pairs of aper- 
tures therein. 

(3) Bill-clamps mounted oppositely on both sides of the bill-holders 
and having members extending through the apertures to opposite sides 
thereof; the bill-clamps on both sides of the bill-holders extending 
from the apertures in the same direction. 

Claim 13 calls for, in combination, account-recording apphances, in- 
cluding : 

(1) Pivoted bill-holders. 

(2) Bill-clamps mounted on the bill-holders. 
217 F.— 27 
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(3) Tab-holders attached to the bill-clamps near the free ends 
thereof. 

(4) Index-tabs mounted on the tab-holders. 

Claim 15 calls for, in combination, account-recording appliances, in- 
cluding : 

(1) A bill-holder frame. 

(2) Bill-holders mounted on the frame and having pairs of aper- 
tures therein. 

(3) Bill-clamps mounted oppositely on both sides of the bilI-hoIders 
and having members extending through the apertures to opposite sides 
thereof. 

(4) Rubbing-strîps on the bill-holders in pairs on opposing holders 
and co-operating one with another. 

Claim 22 calls for, in account recording appliances : 

(1) In combination with a plurality of pivot ed bill-holders, 

(2) A plurality of bill-clamps mounted on the holders, and 

(3) Tab-holders attached to the bill-clamps, and 

(4) Index-tabs attached to the tab-holders. 

I agrée that, to inf ringe, the défendant must use substantially one or 
more of thèse devices as described in the patent and that the range 
of équivalents is very limited. It cannot be said, in view of the prier 
art, that such a combination is new, except in a very limited sensé, 
and in, we may say, minor matters. 

As to claim 12, défendant insists that its device does not hâve any 
bill-holder frame, or anything in the place of it which answers to the 
bill-holder frame, of the patent in suit, and that therefore there is no 
infringement. In defendant's device the bills are held in a booklike 
f orrn, and the leaves are connected to the back in the same manner that 
leaves in an ordinary book are held. In a sensé the bill-holders are 
mounted on this back, as they are attached to it and held by it. De- 
fendant's bill-holders are hinged or pivoted to the back of this book- 
like structure. 

It is true that in the patent in suit, which calls for a bill-holder 
frame in claim 12, the frame is of spécial construction. I do not 
think the defendant's device has a bill-holder frame which, in view of 
the prior art, answers to the bill-holder frame of the patent in suit, or 
one which can be regarded as an allowable équivalent therefor. The 
patent says of the bill-holder frame : 

"The bill-holder frame comprises a base H and two similarly formed up- 
right ends, as /, attached to the base, the frame being removably seated in 
the case on the bottom thereof behind the ledge O and bearing against the 
back fc. The frame ends are provlded with métal cap plates J J, having 
each a number of arched caps J' formed Integrally therewith, so that bea rings 
i are provlded. In which coUed springs K are seated. The frame ends are 
provlded at their inner sides with locklng pins m, and the springs hâve arms 
engaging the pins, the opposite ends of the springs having arms p having 
bends q and adapted when not in use to lie upon the caps J'. The back k is 
provlded with a catch r, that is engagea by a latch s, that is connected to the 
base if by a pivot t, the latch having an upturned finger pièce u. The frame 
also includes a pair of bearing plates L L', attached to the outer sldos of the 
frame ends, the plates having slots v in the upper edges thereof f ormlng bear- 
Ings for the bill-holder pivots. The bill-holder frame is provlded with a yoke 
comprislng a pair of arms M and M', that are connected to the lower portions 
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of the frame ends at the outer sides thereof, by pivots z, the arms having at 
the free ends thereof an intégral crossbar H, whlch Is provlded vvith a down- 
turned hook w." 

Nothing like this is found in defendant's structure. The patent in 
suit is not a pioneer. I am of the opinion that defendant's structure 
does not infringe claim 12. 

As to claim 13 there is quite a wide and a marked différence be- 
tween the patent in suit and defendant's alleged inf ringing device. The 
patent calls for pivoted bill-holders. Thèse défendant has. The claim 
then calls for bill-clamps mounted on the bill-holders, and tab-holders 
attached to thèse clamps and "near the free ends thereof"; also for 
index-tabs mounted on the tab-holders. Thèse are essential and neces- 
sary éléments in the combination. The défendant insists that its 
structure does not hâve either tab-holders or index-tabs, inasmuch as 
he uses a métal plate attached to the bill-clamp and which is not near 
the free end thereof, but near the middle thereof, and that on this 
métal plate letters or numbers are either printed or painted. Claim 13 
calls for tab-holders attached to the bill-clamps, and the défendant 
has this métal plate, which is attached to the bill-clamp, but not near 
the free end thereof, as the patent says it must be. The patent then 
calls for index-tabs mounted on the tab-holders. 

[2] Assuming that thèse métal plates are tab-holders, can we say that 
claim 13 is infringed when the défendant, instead of mounting index- 
tabs on the tab-holders, thèse métal plates, simply prints or paints let- 
ters or numbers thereon. The numbers or letters are painted on the 
plates or tab-holders, if we assume that the métal plates are tab-hold- 
ers, and such index-tabs, letters, or numbers form an intégral part of 
the tab-holders. In point of fact we hâve a tab-holder (métal plate) 
and no removable tabs at ail, but letters, figures, or numbers painted on 
the plate. This may be the équivalent in utility of separate index-tabs 
mounted on the tab-holders. But is the paint or print of a number 
or a letter on a métal plate, which is a tab-holder, mounting an index- 
tab on the tab-holder ? Does not the patent contemplate that the tab- 
holder is a separate and distinct thing, independent of the index-tab, 
but that in the combination the index-tab is to be attached to, in some 
manner, the tab-holder, or inserted therein? I think this true, as is 
plainly indicated in Figs. 9, 10, and especially 14, of the patent, and 
the spécification says: 

"Each bill-clamp Is provlded wlth a tab-holder Q, Fig. 14, having a tab 
r, contalnlng Index numbers runnlng In regular order, and In some cases the 
names of customers may be vrritten on the tabs beside the numbers, partlcu- 
larly when customers carry number pass books having détachable duplicate 
bills or invoices that may not contain the names of the customers." 

I think the index-tab of the patent in suit is a separate and distinct 
thing from the tab-holder, and that, if the plate spoken of is a tab- 
holder in the sensé of the patent, there is an absence of the index-tab 
of the patent, and I do not think that the pièce of métal attached to the 
bill-clamps with a number or letter painted thereon is the équivalent of 
a tab-holder attached to the bill-clamp near the free end thereof and of 
an index-tab mounted on the tab-holders. It may in a way answer the 
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same purpose, but it leaves out one élément of the daim. With a tab- 
holder attachée to the bill-clamp, on which may be mounted and from 
which may be dismounted at will index-tabs containing the figures, 
numbers, or names, or both, we bave the power to interchange the in- 
dex-tabs, remove one, and substitute another by hand, while in de- 
fendant's structure, to accompHsh such a purpose, it would be necessary 
by scraping or in some other mode to remove the letters, numbers, or 
name from the plate and then repaint with others. I think such de- 
vices as defendant's for such a purpose were very old, and that he bas 
the right to use them without inf ringing the patent in suit. An équiva- 
lent is something diflferent from a substitute. 

In this connection it may be said that I am unable to discern any par- 
ticular difiference between claim 13 and claim 22. The language dif- 
fers. I discern no différence between pivoted bill-holders and a plur- 
ality of pivoted bill-holders, and no différence between bill-clamps 
mounted on the bill-holders and a plurality of bill-clamps mounted on 
the holders, and tab-holders attached to the bill-clamps and index-tabs 
mounted on the tab-holders, and tab-holders attached to the bill-clamps 
and index-tabs attached to the tab-holders. The index-tabs in claim 
13 are "mounted" on the tab-holders, while in claim 22 the index-tabs 
are attached to the tab-holdçrs. Claim 22 also difïers from claim 13, 
in that in claim 13 the tab-holders are "attached" to the bill-clamps 
near the free ends thereof, while in claim 22 nothing is said as to the 
location of the tab-holders on the bill-clamps. I regard this location of 
the bill-clamps as entirely immaterial. However, if "attached" in claim 
22 means something différent from "mounted" in claim 13, we may 
assume that the métal plate referred to is a tab-holder, and that painted 
or printed letters or numbers on the métal plate is attaching an index- 
tab to such tab-holder. It strikes me that this is a strained and an 
unnatural construction, and not warranted, and that infringement of 
claim 22 by défendant cannot be built up on such a theory. I find noth- 
ing in the spécification that would warrant such a construction. 

We hâve in the patent in suit several thin métal plates, or bill-hold- 
ers, with apertures therein for holding bill-clamps, which in turn hold 
the bills, and thèse clamps are on both sides of the bill-holders, utilizing 
the same apertures in complainant's device for both. In complainant's 
device thèse bill-clamps hâve tab-holders mounted thereon or attached 
thereto and index-tabs mounted on the holders. Between the bill- 
holders and attached thereto we hâve rubbing-strips to prevent the 
bills and bill-clamps on one holder from coming in contact with those 
on the adjoining one. Those rubber strips are an old and a simple 
device for such a purpose. In combination, the advance on the prior 
art bas, I think, and as said bef ore, patentable novelty ; but the range 
of allowable équivalents, in view of the prior art, is so limited, and the 
claims, in view of the spécification, are so narrow, I am unable to find 
infringement. The métal plates or bill-holders in both complainant's 
and defendant's structures are pivoted in a way, but not in the same 
way, to a back. In the one case we bave a frame back, with other 
parts particularly described; and in defendant's a back simply, to 
which the métal sheets or bill-holders are attached. I think it very 
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clear, in view of the language of complainant's patent and the prior art, 
that défendant does not hâve a frame on which the bill-holders are 
mounted ; that is, a frame in the sensé of the patent in suit. It must 
be kept in mind that this frame is not the case in which the whole 
structure in question is inclosed. 

On the whole, I am unable to find infringement of either of the 
daims in issue. There will be a decree dismissing the bill, with costs. 



WITHOFT y. ANDRBWSw 

SAME V. CTITTING. 

(District Court, N. D. CalKornia, First Division. August 31, 1914.) 

Nos. 15352, 15353. 

BA.NKBUPrcT (§ 165*) — Pbefebences — Secubity — Receipt of Peefeeenck. 

Eacli of tlie défendants, directors of the bankrupt corporation, liaving 
advanced to it sums aggregating more than $5,000 each, and the Com- 
pany being in need of $1,000 more, one of ttie dlrector's wives agreed to 
advance such additional sum on receivlng a mortgage from the corpora- 
tion, which it was agreed as a part of the same transaction should secure 
$3,500 of the amount advanced to each of the directors. To earry ont 
this arrangement, the mortgage was executed by the corporation for 
$8,000 to the wife, and she gave a check to the corporation for $8,000, 
with the understanding that it should give to each of the défendants its 
check for $3,500, which should be Immediately Indorsed by défendants and 
delivered to her. Eeld, that such transaction did not constltute a receipt 
of $3,500 by each of the défendants, and hence such sum was not recov- 
erable from them by the bankrupt's trustées as a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 259, 260, 266 ; 
Dec. Dig. § 165.*] 

At Law. Separate actions by T. W. Withoft, as trustée in bank- 
ruptcy, etc., against Jesse S. Andrews and against H. C. Cutting. 
Judgjnents for défendants. 

Mansfield & Newmark, of San Francisco, Cal., for plaintiff. 
Wm. H. H. Hart, of San Francisco, Cal., for défendants. 

DOOLING, District Judge. Thèse are actions by a trustée in bank- 
ruptcy to recover from each défendant the sum of $3,500, alleged to 
hâve been received from the bankrupt as preferential payments. Much 
testimony was taken, which it is not necessary to review, in view of 
the fact that neither défendant, either in fact or in law, received the 
amount sued for, or any portion thereof . In this regard the facts are 
as follows: 

Between February and July, 1910, the défendant Cutting, who was 
a director of the bankrupt corporation, advanced to it various sums, 
aggregating $5,500, and between April and July of the same year the 
défendant A.ndrews, also a director, advanced various sums, aggre- 
gating $5,225. On September 2d the company, being in need of $1,000 
with which to pay interest upon an outstanding mortgage, Mrs. An- 
drews, wife of one of the défendants, agreed to lend this sum upon 

*For other cases sae same topic & S NITmbsb in Dec. & Am. Digs. 1907 to date, & Rsp'r Indaxai 
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another mortgage. It was aiso agreed, as part of the same transac- 
tion, that $3,500 of the ainount advanced by each défendant should 
be included in this mortgage, for the purpose of securing to him the 
payment of that niuch of his daim against the company. This was 
doue, and the mortgage to Mrs. Andrews was made for $8,000, instead 
of for $1,000, and she gave a check to the company for $8,000, with the 
understanding that the company should give to each défendant its 
l'heck for $3,500, and that the checks should be immediately indorsed 
by the défendants and delivered to lier. This arrangement was carried 
ont. The delivery of her check to the comyiany was immediately fol- 
lowed by the delivery of the company's check to each of the défendants, 
and the indorsement and transfer of the checks to her. The effect of 
this transaction was not the receipt of any money by the défendants, 
nor the payment of their claims, but the securing by the Andrews mort- 
gage of their claims to the extent of $3,500 each. It was a round- 
about and unnecessary method to pursue to accomplish this ; but the 
method is not material, considering the purpose and effect of the trans- 
action as a whole. Neither of the défendants has received anything 
from the mortgage, and probably never will. It would be unjust. 
therefore, tocompel them to pay $3,500 each to the trustée, in addition 
to the amounts which they hâve already advanced to the bankrupt com- 
pany. 
Judgmçnt will therefore be entered in their favor. 



GROSSO V. BUTTE KLECTRÏC RY. CO. et al. 

(District Court, D. Montana. Oetober 28, 1914.) 

No. 176. 

Removal of Causes (§ ."ÎO*) — Giîounds — Diveksitt of Citizenstiip — Defend- 
A.MTS — Résident Servant. 

riaiutifî lu'ouglit suit against a foreigii street railway company and two 
of its résident servants for injuries to plaintiff as a .passenger, oharging 
ttiat tlie ser\"aiits were respectively couductor and UK)torn)an of tlie car 
iu which piaintilï was ridiiig at the tiiue of the injury. ïlie names of 
the servants being unlînown, they were designated as John Doe and Rich- 
ard Roe, as perniitted by the statutes of the stato. Eeld, that since the 
status of the parties, whether nominal or otherwise, dépends on their re- 
lation to the controversy, and not on their désignation, and suhstantial 
relief having been asked against them, they could not be treated as mère 

nommai parties, though not served, and, their eitizensiiip bemg \atai ana, 

not apiyearing. the action couUl nor be removed hy the nonresident deiend- 

;uit. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 70 ; 

Dec. Dig. § .30.*] 

At Law. Action by Margherit Grosso against the Butte Electric 
Railway Company and others. On motion to remand the cause to the 
State court. Granted. 

Alex Levinski and Nolan & Donovan, ail of Butte, Mont., for plain- 
tiff. 

Shelton & Furman, Peter Breen, and A. J. Verheyen, ail of Butte, 
Mont., for défendant. 

•For other cases -see same toplc & 5 nfmjeier in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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BOURQUIN, District Judge. On motion to remand. Défendants 
are a foreign street railway corporation and its servants, jointly against 
whom plaintiff brings this a passenger's action for personal injuries 
due to the servants' négligence. The servants are designated John Doe 
and Richard Roe, true names unknown, respectively conductor and 
motorman of the car wherein plaintiff was passenger. The corpo- 
ration removed the case hither for diverse citizenship, Its contention 
is that the servants, being designated by fictitious names and not 
served with process prior, to removal, are merely nominal or formai 
parties, who can be ignored in removal. To this it cites Parkinson v. 
Barr (C. C.) 105 Fed. 82, and Loop v. Winters' Estate (C. C.) 115 
Fed. 366. 

Thèse cases se hold, but therein they are not supported by the au- 
thorities upon which they purport to rely, and hâve no foundation in 
principle. The statutes of this state authorize désignation of défend- 
ants by fictitious names when their true names are unknown to the 
plaintiff. The status of parties, whether formai or otherwise, does 
not dépend upon the names by which they are designated, but upon 
their relation to the controversy involved, its effect upon their in- 
terests, and whether judgment is sought against them. When, as 
hère, the cause of action is against them, and substantial relief sought 
against them, they are real parties in interest. Hère, though desig- 
nated by fictitious names, their citizenship is vital on removal, and, 
not appearing herein, removal was unwarranted. 

Remand ordered. Costs to plaintiff. 



PENNSYLVANIA STEEL CO. et a], v. NEW YORK CITT ET. 00. et al. 

(four cases). 

(District Court, S. D. New York. September 28, 1914.) 

Nos. 2—9, 2—33, 2—149, and 3—37. 

L Stbeet Railroads (§ 49*) — Lease — Construction. 

A provision In a lease of a street railroad System, reaulrlng the lessee, 
"upon the expiration or earlier termlnation of this lease (to) deliver up 
the said demised railroads and other property and ail additions thereto 
in good order and repair," binds it, where It has replaced rails or other 
parts of the roadway with heavier rails or more expensive parts, to re- 
turn the structure as thus improved in good order and repair, but, where 
It has not made such betterments before the termination of the lease, the 
obligation is merely to keep the exlsting type of structure in such coudi- 
tion. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dlg. §§ 125, 
126 ; Dec. Dlg. § 49.*] 

2. Stbeet Raileoads (§ 49*) — Lease — Liabilitt of Lessee — Covenant to 
Retubn Propeett in Good Oedeb and Repaie — "Good Obdeb and Re- 

PAIB." 

Such lease having been terminated by the insolvency of the lessee and 
the appolntment of receivers for both lessee and lessor, who operated the 
roads for the latter for four years or more, where there was évidence 
that, at the time of the receivership,a considérable portion of the lines 
needed new rails to place the roadway in good condition and repair, al- 
though, owing to the finandal condition of the lessee, the old rails were 
not being replaced, the fact that the lines could be operated, and that 

*WoT otliar casea aea sua* topio £ i numbbs In Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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the rails were not at once replaced by the recelvers, but thc work was 
continued through three or four years as funds and conditions permitted. 
does not warrant a finding that the tracks and roadway were in "good 
order and repair," withln the meaning of the lease, at the time of its ter- 
mination, nor a limitation of the liability of the lessee thereunder to the 
cost of such replacements as were made within any flxed tlme after the 
receivership. 

[Ed. Note.— For other cases, see Street Rallroads, Cent. Dig. §§ 125, 
126 ; Dec. DIg. § 49.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Good Order and Condition.] 

3. Steeet Railboads (§ 49*) — IjEAsk — Oovenant to Retuen Peopebty in 

QooD Obdee and Repaie. 

Under a covenant, in a lease of street railroad property, to deliver up 
the same upon the expiration or earlier terminatlon ol the lease, with ail 
additions thereto, in "good order and repalr," the condition of the prop- 
erty at the time of the lease is immaterial In determinlng the liability 
of the lessee for breach of such covenant. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. §§ 125, 
126 ; Dec. Dlg. § 49.*] 

4. Stbeet Railboads (§ 49*) — Lease — tdABiLiTT of Lessee. 

In a lease of a street railroad System, which operated as an assignment 
of prior leases, under which the lessor held certain of the Unes in the 
System, the lessee covenanted in effect to perform the conditions of the 
prior leases so long as its own lease continued in force. On the termina- 
tlon of the lease by the Insolvency of the lessee and the appointment of 
receivers for both lessee and lessor, the recelvers of the lessor surrendered 
such leased Unes to the original lessors, whb were subsequently awarded 
damages for breaches of their leases, which were made charges upon the 
estâtes of both their lessee and its assignée. Held that, as to such dam- 
ages, the assignée was the principal debtor, and its lessor the surety, and 
that, on an accounting between them, the lessor was entitled to recovei? 
only so much as it should be required to pay to its own lessors. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Ettg. §S 125, 
126; Dec. Dig. § 49.*] 

B. Street Railboads {§ 49*) — Lease — Aocodntinq Between Rbceivebs os 
Lessor and Lessee. 

Varions items of claim and counterclalm consldered and disposed of on 

the évidence on an accounting between the receivers of the lessor and 

the lessee of a street railroad company after the termination of the lease. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dig. §§ 125, 126 ; 

Dec. Dig. § 49.*] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others, with three 
other cases. In the matter of the claim of the Metropolitan Street Rail- 
way Company against the New York City Railway Company for 
breach of lease, and pétition of the receiver of the New York City Rail- 
way Company against the receiver of the Metropolitan Street Railway 
Company for an accounting. On exceptions to reports of spécial mas- 
ter. Exceptions sustained in part. 

The following is the opinion of the spécial master: 

The items of damage for breaches of covenants In the Metropolitan-Clty 
lease are herein disposed of substautially in the order in which they hâve been 
pi'esented in the briefs of counsel;- the amount claimed in claimant's briefs 
belng stated in parenthèses. 

(1) For failure to keep in the stipulated condition the track and roadway 
of the underground electric Unes ($1,683,375.66) ; the spedal work in counec- 

•For other cases see same toplc & § ndmbek lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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tion with such Unes ($316,956.06) and the track and roadway of the horse 
car Unes ($165,376) in the MetropoUtan System on September 24, 1907. 

Counsel for the respondent City receiver Insists that thèse items must be 
dismissed, because there is no proof of the condition of the rails and spécial 
work connected therewith on February 14, 1902, when the corenants went into 
effect. The City Company, it is said, is liable only for the expense of putting 
the road In the shape it was in when it took the property over, as otherwise 
it might be compelled to tum over in 1907 a much better road than it received 
in 1902. There is no such proof, but the answer to this contention is to be 
found in the promise of the City Company, contained In the flfth paragraph 
of the lease, "upon the expiration or earlier termination of this lease (to) 
deliver up said demised railroads and other property and ail additions thereto 
in good order and repair." Whatever the meaning may be of the ordinary 
covenant contained tn the flrst paragraph that "the lessee shall at ail times 
• * ♦ keep in good working order, condition and repair at its own ex- 
pense ail of said demised Unes of railroad," it is clear that, when the lease 
ended, it was intended by the parties that the properties, when turned back, 
should be in good order and repair. The condition when the lease was made 
is therefore immaterial. For the same reason I do not agrée with the con- 
tention that the claimant can recover only the cost of putting in rails of the 
same character as were there at the time the lease was made and not rails 
of a heavier or more expensive type. One of the purposes of the lease was the 
betterment of properties demised, and it contains elaborate provisions for the 
raising and expenditure of large sums to that end, and, where that had been 
donc, the obligation to tum bettered properties back in good order and condi- 
tion accrued. Where it had not been done at the termination of the lease, 
however, I think that no such obligation didi accrue, and that the installation 
of heavier and more expensive raUs during the receivership than were there 
when it began, necessitated by the introduction of steel wheels, or of pay-as- 
you-enter cars, and like causes, Is a betterment, and that the respondent is 
not chargeable with the excess cost, as the claimant is hère seeking to charge 
him. Such actual expenditures as are hereinafter considered in thèse con- 
nections as suggestlng proper allowances should be diminished by such ex- 
cess, if any, in determining the damages. 

I think it must be concluded from the testimony of the claimant's engineer 
of way that most, if not ail, of the Unes, owned or leased, in the Metropolitan 
System, on September 24 or October 1, 1907, were not in what eould be de- 
scribed as good order and repair. If by no other fact, this inference would 
be suggested by the length of time the tracks had been down and in use on 
those dates. This does not mean, however, that the claimant, as of those 
dates, is entltled to brand new Unes of tracks throughout the System, and that 
the respondent estate is to be assessed at the cost of installing such. If from 
the évidence a sum can be arrived at sufflcient to put the road in a condition 
for safe opération for a reasonable time after surrender, that, it seems to me, 
is the full measure of respondent's liabllity for the breach on thèse dates and 
must be accepted rather than the cost of building new Unes which in some 
instances at least is what the claimant's figures suggest. In connection with 
the electric Unes, the sums claimed above mentioned represent the entire 
amounts expended by the Metropolitan recelvers for track renewal, which 
includes repaving in the railroad area and for spécial work not only in the 
year foUowing the receivership but in the years 1909 and 1910, and even in 
the year 1911, at the end of which they ceased to operate, as well. Claims 
respecting certain of the Unes may be summarized for the purpose of illus- 
trating the extremity of the contention. Thus of the above amounts claimed 
there were expended on the Eighth Avenue Une $518,050 for track renewal 
and $15.103.23 for spécial work, but none of its rails was renewed until 1910, 
when .$283,000 were spent ; the balance of $234,000 odd being expended in 1911. 
When the work was completed, a new track, heavier and more expensive than 
was there in 1907, with a repavement of the railway area throughout the 
route from Canal street to the Harlem, had been laid good for from 10 to 12 
years, and its cost, it is insisted, measures the liabillty of the City Company 
for the breach of its covenant, although the respondent recelvers had operated 
the Unes for two years and a half before renewing any of the rails. The 
claims made respecting the Madison Avenue and Broadway Unes présent 
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sîmilar facts not less extrême wheii ail thé circumstances are consldered. 
Thus In the Madison Avenue line $322,730 la claimed for track renewal and 
$64,061 for spécial work. Of thls amount, track renewal, for which Ç168,010 
were eipended, was not beffun until March 21, 1910, the balance beiug ex- 
pended in 1908 between 42d and 72d streets on Madison avenue, and of thls 
balance $94,961 was for the installation of track In November of 1908, neces- 
sitated by the introduction of the very heavy pay-as-you-enter cars not in use 
prior to the receivership, which track, as a letter of the receivers to the Pub- 
lic Service Commission shows, had not been marked for renewal earlier than 
the spring of 1909. When the whole work was completed, a new and heavier 
track had been installed and the street repaved substantially from the city 
hall to the Harlem. On the Broadway line for track renewal, the sum of 
$369,513 is claimed, and it represents the cost of renewing practically the 
whole line from Bowling Green to 50th street with new and heavier track. 
Of this work $35,440 was begun Jnly 17, 19Q9, $240,609 on August 26, 190S, 
11 months after the receivership began, and the balance in 1909 and 1910. Of 
Unes leased and owned there were some 19 in the Metropolitan System, ex- 
clusive of the Second and Third Avenue and Central Park Unes, which subse- 
quently went out of it and are not in this connection consldered, and on 16 of 
the 19, including the 3 described, track renewal or spécial work or both were 
done during the 4 years and odd of receiver's opération, no clalm being made on 
the remalning 8, which were crosstown Unes and are evldently regarded by 
clalmant as in a condition which complied with the covenant. Eespeeting 
uiany of the 13 liues on which work was done, questions not unlike those 
suuimarized in connection with the 3 Unes referred to are suggested by the 
tacts, and it may be said of ail of them that they présent generally the ques- 
tion as to whether the cost of new and better track and spécial work dis- 
trlbuted over 4% years after the beglnnlng of the receivership, when none of 
the work renewed had been marked for renewal when the receivership began, 
and where the Unes had been opéra ted during the whole period, suggests a 
just measure of the damages caused by any breach of the City Company's 
co venants that may hâve exlsted at the beginning of the receivership. 1 
am of the opinion, based on the results of the cross and redirect examinatiou 
of Mr. Dougan, that It does not, for reasons which I shall attempt to Indi- 
ciite briefly. 

Both parties refer to the Second Avenue breach of lease proceedlng against 
the Metropolitan, the clalmant to the figure there adopted, based on the testl- 
mony of the same witness as to the estimated but not actual cost of putting 
the Unes of that company in repair, and the respondent to the testlmony itself. 
In considering that conclusion and testlmony, the circumstances under which 
the testlmony was glven must be recalled. There thls clalmant's ox was In 
process of beIng gored, and Mr. Dougan's testlmony was profCered in support 
of a figure very much less than the damage urged by clalmant there, though 
more than a lesser figure urged by the Metropolitan receivers, based on euier- 
gency repairs made by the there clalmant recelver, and It was adopted, as the 
mémorandum shows, because the ofifer of the higher figure foreclosed them 
from Insisting on the lower. The respondent hère is not bound by that conclu- 
sion, and bas every right to hâve the witness' testlmony there consldered In 
connection with the testlmony hère. Doing that, I am convinced from the 
cross and redirect examination of the witness that he bas not Intended to 
apply nor applled any différent standard to the Unes testified to In this pro- 
ceedlng from that applied by him to the Second Avenue line. Hère, as there, 
he testified that the Second Avenue line was the worst in the system ; that 
the spécial work on that line was good for a year anyhow, and that the 
woi'st part of the track (41st street to 65tli street) on that line should bk 
rerailed In 1910; that in 1907 the "joints were not pounded to such an extent 
tbat we would hâve thought of reraillng it, and that it was lu fairly good 
operating condition" in September, 1907. This testlmony respecting the worst 
line in the system suggests the viewpoint from which testlmony respecting 
the other and better Unes should be looked at, and it is not Inconsistent with 
it, Thus Mr. Dougan in 1907 would not hâve thought of reraUing the Eightli 
Avenue line for two or tl\ree years; spécial causes and not the condition of 
the rails themselves on Cth and Madison avenues necessitated relaying Impor- 
tant parts of thèse Unes at the tlme the work was done; rails on the Broad- 



PENNSYLVANIA STEEL CO. V. NEW YOKIt CITT BY. CO. 427 

way Une, next to the Second Avenue, the worst in the System, had been dowu 
but seven years when renewed in 1909 ; those on Nintli and Lexington Avenue 
Unes, while not in bad condition, were renewed because they were putting steel 
wlieels witli larger flanges on tlie cars ; and so on. Witli référence to spécial 
work, lie testifies that its llfe was about five years, and ttiat sucli work, 
renewed in the second or tliird year o£ tlie receivership, dld not indicate tiiat 
it needed renewal in 1907 ; that spécial work renewed in October, lyoti, liad in 

1907 at least a year of lif e in it ; and tliat in the fall of 1907 he liad iooked 
over the spécial work marking for renewal ail that had not a year's life in it. 

Xaking ail the testimony into considération, 1 think that the aniount ex- 
peuded on work actually begun duriug the first year of the receivership U- e-, 
by October 1, 1908) in renewing electric track and spécial work dlmiuished 
by the excess, if any, above noted may fairly be regarded as a full measure 
of such damage as had accnied on October 1, 1907, from fallu re to fuUy coui- 
ply with thèse covenants. I ana aware that claimant argues that as receivers' 
eertificates were not issued until June of 1908, the proceeds of wliich fur- 
uished funds for renewals, and that as the engineering force at the command 
of the receivers necessitated a renewal section by section, thus spreading the 
work over two summers, such work not being done in wiuter, no inference 
tan be drawn that work done later was not needed then. The difllculty is 
ihat his own witness on his redirect distinctly testified that he dld not think 
tliat the renewal work done in 1909 and l9lO would hâve been done earlier if 
he had not had other work on hand, and that he would not hâve done it in 

1908 if he had not been engaged in other rail renewal at that time. 

1 shall leave the figures representing the cost of work doue for the report, 
as they can be checked up by the respective auditors in accordance with the 
principle indicated, but the amount of damage for fallure to keep in good 
opération and repair the electric track construction and spécial work cou- 
nected therewith should not exceed that figure, which, when ascertained, I 
shall adopt as fully measuring auy damage that the Metropolitan Company 
had sustained on the date when the lease terminated by fallure to observe 
thèse covenants. 

The évidence contained in the record respecting the renewal of borse car 
tracks présents similar questions. The claimants figure of $165,376 is based 
on the testimony of the assistant englneer of way, but the later summary fur- 
uished by him amounts only to $148,302.77, and is intended to include ail the 
amounts actually expended by the receivers during their four years and a 
half of opération. Of this amount some twenty thousand dollars were ex- 
pended in the year 1908, and flfteen thousand odd in 1909, the balance ap- 
proximating one hundred thirteen thousand, being much the greater part of 
the amount claimed, having been expended In 1910, 1911, and even in 1912. 
The expenditures represent, in part, the cost of substituting for "strap" rails 
very much heavier girder rails; but, as thèse were installed on ties Instead 
of on stringers and ties, the cost was about the same, and the différence may 
be disregarded. Hère, ag'ain, I think the amount expended on work begun 
during the first year of opération will fairly measure the liabllity of the City 
estate. It is a matter of common knowledge that the rehabilitation carried 
ont by the receivers during their long period of opération was extensive and 
thorough, and that it resulted in putting the property, not only in good con- 
dition, but In a condition better than when the City lease was made and than 
it had been in before. The damages, as in the case of the electric track re- 
pairs, can be checked by the auditors for insertion in the report, and in the 
case of each overhead charges, based on the percentages accepted by the par- 
ties, as set forth in the exhibits, should be added. 

(2) For failure to keep in the stipulated condition the roUlng stock on 
hand on September 24, 1907 ($686,420.91). 

Of this amount the respondent receiver concèdes $9.3,372, being the amount. 
actually expended in the rehabilitation of cars in the Stephenson- shops, ex 
clusive of those there rehabilitated which were delivered to the Second Ave- 
nue receiver. It is also conceded that the receivers actually rehabilltatoi! 
1,679 cars in addition in their own shops. The différence between the amount 
claimed and the conceded amount represents an estimated cost of this ré- 
habilitation in receiver shops, and it is preeisely because it is estimated and 
not capable of vérification by his audltor from the book entrles that the re- 
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spondent objeets to It It Is, bowever, supported by the testimony of expert 
witnesses, having knowledge of the condition of tlie cars, that it represents, 
in their opinion, Oie reasonable cost of restorlng the cars in good opéra tins 
condition and is the same évidence given by the same witnesses on whlch a 
similar finding was reported to and adopted by the court in the Second Ave- 
nue breach of lease proceeding. It is also to be noted that it apparently sug- 
gests a figure not as large as that for the rehabilitation in the Stephensou 
shops, which respondent concèdes. The apparent discrepancy in the figures 
given respectlng rehabilitation of electrical eqiuipments, whlch counsel notes, 
results, 1 think, from a mère transposition of Iteims, and does not afifect the 
total. 

Subject to vérification, I think the figures clalmed should be reported under 
this head. 

(3) For failure to replace electrlc cars and motors destroyed by fire 
($1,199,495.39). 

The covenant in the lease Is that the lessee "will replace any part of the 
demised property, or of any additions thereto whlch may be destroyed by fire 
or other causes, and upon the expiration or earlier termlnation of the lease 
will dellver up said demised railroad and other property and ail additions 
thereto in good order and repair." 

There Is no question as to the number of cars and motors destroyed, nor is 
there any as to the cost of replacing those burned by new ones ; the figure 
claimed belng such cost. The respondent contends, however, that under the 
language quoted the lessee Is bound merely to make good the Metropolitan'a 
loss, and that the value of the cars should be taken as of their dates of losa, 
or at the most as of the date the lease went into effect I do not agrée. The 
record contains no évidence, whlch it was respondent's duty to furnlsh, that 
cars and motors In good condition could hâve been obtained for any less 
figure than that demanded for new cars and motors, and the undertaking to 
replace Is absolute. I think the figure suggested must be reported. 

(4) Failure to keep the electrlc power plants, substations, and transmission 
Unes (feeder ducts, cables, and channel rails) in good condition ($683,217.29). 

The inquiry as to thèse items suggests a situation not unllke that presented 
by the claims for track renewal. The total amount Is subdivided into (a) 
clalm of $258,769.65 for damage to the 96th street power station on the East 
Kiver; (b) substation renewal, $208,991.40; (c) $117,603.02 for channel rail 
renewal ; and (d) renewal of feeder System, $30,508.98, to which items are 
added overhead charges. 

The claimant's contentions hère are somewhat more extrême than In the 
case of track renewal, for of work claimed for and included In the total nearly 
$160,000 in value has not been done at ail. If the receivers, with the resources 
at their command, did not in their long period of opération find it necessary 
to do this work, it falrly suggests a doubt as to whether It was necessary to 
put this property In "good operatlng condition and repalr" when the receiver- 
shlp began. Of the actual work done, that asked for under (a) includes only 
$84,629 done on work begun durlng the flrst year of the receivership ; other 
items amounting to $138,062 having been begun in 1909, some of which were 
not finished untll 1911, the remalning Items not having been begun until 1910. 
Of the work claimed for under (b), $144,636 has not been done at ail, and of 
that done and paid for only a small portion was begun in 1908. Of that done 
under (e), being the channel rail renewal, but $35,0(K) was done on work begun 
durlng the flrst year ; $66,000 of the balance having been begun in 1910. As it 
resulted In Installing rail, the life of whlch was eight or ten years, the injus- 
tice of charging it ail to the City estate seems to me to be obvions. Similar 
facts are presented under (d) for the renewal of the feeders, the total amount 
claimed for which is $30,508.98, of which but $12,000 was spent In 1908. 

Of the amount allowable under thèse four heads, I think that the portion 
expended for work begun during the flrst year should be the limit of liability, 
and such amount, inereased by the overhead charges, will be reported. 

(5) Henewal of lighting and téléphone plants ($32,594.67). 

Of this amount some $16,844.15 was expended for work begun during the 
flrst year of the receivership. There is some doubt as to whether this in- 
cludes ail the work begun during that time, but the correct amount can be 
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ascertalned for insertion in the report, and will be taken as the measure of 
the liability In thls connection. 

Wtiere any item lias been considered and disposed of under one or another 
of the foregoing heads, it should be excluded from considération in connection 
■witb repairs to buildings. 

(6) Claim for failure to keep the tracks in buildings in the Metropolitan 
System in good condition ($301,651.54). 

In the reply brief the claimant concèdes that this amount should be reduced 
to $281,338.51. This amount, as reduced, is for damages for failure to repair 
"wooden" tracks in 13 buildings; the term "wooden" referring to pit and 
slotted electric tracks and horse car tracks laid on wooden tles and stringers, 
as distinguished from concrète construction. None of thèse "wooden" tracks, 
which was the construction in ail of the buildings at its beginning and durlng 
ail or the greater part of the existence of the lease, bas ever been replaced by 
new wooden construction, the estimated cost of whlch, in ail of them, suggest 
the figure demanded, although In 7 of the 13 buildings, some of which had 
been destroyed by flre, the recelvers, durlng the period of opération, replaced 
the wooden with concrète construction in whole or in part. This wooden con- 
struction had. been in each of the buildings at and prior to the making of the 
lease in some Instances for many years. Whlle the claimant is not under the 
lease limlted to the cost of restoration to the condition in whlch thèse tracks 
were at the commencement of the lease which has been held to be immaterial, 
It is nevertheless true that the âge -of thèse tracks at the termination of the 
lease on October 1, 1907, is very material, for the tenant is bound to nothing 
more than to return them in good repair as old premises, where they were 
leased as such, which is a very différent matter from being bound to return 
brand new tracks on new wooden substructure, which Is what the claimant 
is demanding in each building. There is before me, however, no évidence of 
the cost of returnlng them in repalr as old premises. Doubtless if, at the 
termination of the lease, the wooden structure and tracks were in such con- 
dition that they could not be repalred, the cost of replaclng them would sug- 
gest the maximum damage, and might be recovered, but the évidence shows 
no such condition in any of the buildings. In six of them uo repairs bave 
been made at ail, which is proof that on October 7, 1907, the tracks were not 
in a condition that could be described as nonusable, and, if they were in a 
condition requiring repairs, that condition and the cost of bettering it are 
not shown. In some of the seven buildings in whlch concrète construction 
has replaced wooden construction in whole or in part, as in the building at 
32d Street and 4th avenue, 54th street and 9th avenue, and at Lenox avenue 
and 146th street, the concrète construction was installed by the recelvers as 
part of a gênerai plan of reconstruction of the whole building ; the record not 
suggesting the condition of the wooden tracks replaced. Indeed, the testi- 
mony of the claimants' expert is to my mind based on the fact that he re- 
garded thèse wooden tracks as a "flre menace," and bis estimate is largely, 
if not wholly, based on that theory, and not on the actual condition of the 
wooden construction, of which, in some instances at least, it seems clear that 
he had not personal knowledge. As matter of law, a covenant to repair or to 
return in good repair does not require the removal of a lawful wooden con- 
struction in otherwise good repair because it is a flre menace. The witness' 
testimony respecting the car bouse at Madison avenue and 86th street illus- 
trâtes the dlfficulty of recommending flndings which might support even a 
rude approximation to the damage actually suffered, if any. That building 
was burned down in the summer of 1907, yet the witness testifies, not only 
that the wooden tracks survived, but that those same wooden tracks, with 
some little patching up by the recelvers, the extent and cost of which are not 
shown, are in use to-day. He nevertheless testifies to 510,463.27, the cost of 
replaclng the structure and tracks, and not the cost of repairing them at ail, 
and the claimant is asking that that figure be adopted In face of the facts 
that the tracks survived the termination of the lease and hâve been in con- 
stant use since— a period of many years. With référence to the tracks in ail 
of the buildings, except those that had burned down, the only inference from 
the record is that they were usable, and while it may be true that, even as 
old premises, the évidence suggests that they may not hâve been in such 
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condition as the covenants required, it Is yet true that it does not show what 
tliat condition was, and what the cost of repairing, as distinguished from re- 
placing, would be libely to be. It seems to me to be quite Impossible to su?;- 
gest any figure as even a rude approach to such damage as may hâve been 
incurred respecting this item, although, under the rules of law applicable 
and on the record as made, it is clear that it could not hâve been very large. 
I think, in view of the nature and estent of the subject-matter, the dlfflculty 
of proof under the rule controlling, and the inferences to be drawn from un- 
disputed facts, that such damage as there may hâve been, constituting, as It 
does, a minor item of a large unliquldated claim against an Insolveut estate. 
must, on the évidence disclosed, be regarded as negliglble. 

(7) Clalm for f allure to keep buildings in the Metropolitan System in good 
condition ($1,375,931.43). 

The buildings referred to are 20 In number. Of thèse 3 were burned just 
prior to the receivership, being the 86th street barn on the Madison Avenue 
line, for which $153,527 are claimed, the 146th street and Lenox avenue car 
house, for which $510,198 are claimed, and the office building on 49th street 
and Sth avenue, for which $132,113 are claimed; the total for the three belng 
$845,832, or nearly 62 per cent, of the whole amount. As the City Company 
was bound to replace thèse, a reasonable approach to accuracy may be made 
In estimatlng loss, although the claims are, I think, in excess of the value of 
the buildings when destroyed. Of the 17 remaining buildings, 3 were rebullt 
during the receivership, that at 32d street and Madison avenue, for which 
$282,421 are claimed, that at 54th street and 9th avenue, for which .$79,3Si; 
are claimed, and that at 23d street and llth avenue, for which $16.612 are 
claimed, a total of $378,415. Thèse figures do not represeut the cost of the 
new buildings, but are intended to be estimâtes of the cost of repairing the 
buildings replaced when the lease terminated on October 1, 1907, but on the 
évidence, so far as the 32d street and 54th street buildings are concerned, 
they are altogether excessive. The balance of the amount claimed for the 
remaining 14 buildings is only $151,674, and it is intended to represent the 
cost of repairing them in compliance with the covenants. It will not be 
profitable to attempt to summarize évidence respecting each of thèse build- 
ings, and I shall simply indicate the amounts representing costs to repair as 
of October 1, 1907, which I shall report to the court. 

Substations. 

Street— Front Nos. 13 and 17 $ 1,800 

25th near Lexington Avenue 5,000 

50th and Sixth Avenue 3,400 

Power House, 

96th and Ist Avenue 5,300 

Stables. 

lOth and llth, Avenue C 11,000 

llth, Nos. 711-717 2,000 

Offices. 

49th and 8th Avenue (west side) 115,000 

49th and 8th Avenue (east side) 1,700 

Storage House. 

152d and 8th Avenue 3,800 

Car Houses. 

Street, 24th— Avenue, llth 7,500 

80th Madison 140.000 

32d 4th 115.000 

99th Lexington 10,500 

lOOth Lexington 

54th 9th 40.000 

50th 6th 28,000 

50th 7th 15.000' 

50th Sth 10.000 

14eth Lenox 450.000 

23d llth to 13th 10,000 

Total $075 ,000- 
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(8) Claim for failure to pay taxes upon the property in the Metropolitan 
System, including Unes owned and leased, but excluding leased Unes, the 
leases of which were not adopted by the receivers ($3,009,588.82). 

As a resuit of an interchange of briefs, counsel for claimant concèdes the 
Inclusion of an item of $154,622.09 for interest on spécial franchise taxes 
accrued prior to the making of the Metropolitan-City lease, for which the 
City Company is not Uable, so that the amount claimed is reduced to $2,853,- 
966.73. Of this amount the counsel for the City receiver concèdes only $1,729,- 
420.76. The claimant, relying on the Central Crosstovvn Case, 198 Fed. 756, 
117 C. C. A. 503, and the Metropolitan Stockholders' Appeal, 198 Fed. 761, 
117 C. C. A. 503, Ineludes taxes accruing in the year 1907 after September 
24th, with interest on ail taxes down to December 10, 1907, being the date 
llxed by the court for the flling of claims. At the time the cases cited were 
decided by the Circuit Court of Appeals, the date of the termination of the 
lease had not been judidally determined, although that court dld hold that 
opération by the City receivers had ceased on September 24, 1907. Since that 
time in the Second Avenue and Central Park breach of lease cases, the Dis- 
trict Court bas held that the lease terœinated on October 1, 1907, and it did 
it on a record which suggested the question which the records before the 
higher court, as its opinion stated, in the cases cited, did not do. No claims 
accruing subséquent to that date under thèse later décisions of the District 
Court which bave just been afflrmed in this respect by the Circuit Court of 
Appeal are provable, so that the taxes for 1907, which did not accrue until 
October 7, 1907, are therefore disallowed, as is ail interest on unpaid taxes 
after October 1, 1907. The interest accrued on taxes to October 1, 1907, which 
the respondent does not concède beyond September 24, 1907, should be calcu- 
lated to the later date, October 1, 1907. 

Of the other kinds of taxes disputed by the respondent, only those actually 
due and payable on October 1, 1907, are allowed, with the accrued interest 
to that date. SucU of them as are conceded are, of course, allowed. 

(9) Claim for failure to pay rentals and charges In the nature of rentals 
due to Unes leased to the Metropolitan Company, exclusive of those Unes, the 
leases of which were not adopted by the Metropolitan receivers ($1,787,492.34). 

Of the above amount, only $660,229 was due on October 1, 1907 ; the balance 
becoming due at a later date. Under the rule applied under the preceding 
head respecting the taxes, the claim for this balance is disallowed. The $660,- 
229 was paid by the recel 7ers on September 30, 1907, and, as it became pay- 
able on the day the lease bas been held to hâve terminated, it is allowed, as 
the law does not take account of fractions of a day. 

Of the balance of the total amount claimed, $96,693.55 is for payments made 
under opéra ting agreements for interest, but of this amount only $60,416.67 
was due on October 1, 1907 ; the remainder maturing at a later date. Only 
this $60,416.67, therefore, is allowed. 

The remainder of the amount claimed ($787.68) is for expenses in connection 
with the opération of leased Unes. The Exhibit 75 refers to thèse items as 
not due on September 24, 1907, and as due prior to December 10, 1907. The 
accountant's testimony suggests the Inference that they were not due on Octo- 
ber 1, 1907, and they are therefore disallowed. 

(10) Claim for the failure of the City Company to pay certain mlscellaneous 
items ($90,617.07). 

(a) Of this amount $35,497.78 is claimed for expenses iucurred in connec- 
tion with spécial franchise fax Utlgation. With the possible exception of an 
item of $5,250 for référées' fées incurred prior to October 1, 1907, which bas 
been allowed in the inter-receivership accounting, and which the Metropolitan 
estate will receive in full, the charge Is for ser^-ices requested by, rendéred 
to, and paid for by the receivers after October 1, 1907, the date when it haa 
been held that the lease terminated. Counsel for claimant, in their brief, 
apparently think that the stipulation in the record, providing that, in the 
eveut that It is held that the City Company is chargeable with the expenses of 
settliug any spécial franchise taxes, such expenses shall be apportioned to the 
taxes of each year, entitles them to this allowance. That stipulation, however, 
becomes effective only In the event that the City Company is held to be 
legally chargeable with such expenses, which 1 do not hold It to be. The 
whole amount is disallowed. 
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(b) The clalm of $11,540 for clearing away the rulns of the flre of April 8, 
1907. This claim the respondent concèdes. 

(c) The clalm of $23,579 based upon the apparent overpayment to the Olty 
Company hy the Degnon Contractlng Company. 

In the face of the objection of counsel, It Is clear that thls clalm must be 
dlsallowed. It rests on nothlng more than the Inference drawn by the ac- 
countant from the fact that the City books show an excess payment from the 
Degnon Contractlng Company In settlement of clalms agalnst it of $23,579.29, 
and that on the Metropolitan books appear entries showing an unUquidated 
charge agalnst the same company of $28,404.69. The accountant frankly testl- 
fles that there Is nothlng to show what the payment was for, as to whether 
It was an overpayment to the City Company or was intended to cover the 
Metropolitan account, except an Inference which mlght be drawn from the 
gênerai condition of the account and the manner tn which the correspondance 
(which Is not in évidence) was carrled, on which would indicate that the ac- 
counts were handled as one account by the Olty Company. He also says that 
there was no conslstency in the bllllng, and that it was not the custom to blU 
aU charges in favor of elther company agalnst the Degnon Company In the 
name of the Olty Company. In other words, that the Metropolitan Company 
is entitled to the excess is admlttedly a guess. 

(11) Clalms for failure to comply wlth covenants of the Olty lease respect- 
Ing property of Metropolitan lessor llnes, which went ont of the System during 
the recelvershlp not heretofore consldered as follows: That of the Second 
Avenue Company ($847,628.28), of the Central Park, North & East Hiver Com- 
pany ($670,730.36), and of the Fulton Street Company ($7,511.81). 

Thèse three Items can be dlsposed of together, as one or the other of the 
two objections of the respondent recelver to the claim respecting the Second 
Avenue Company applles to the two other clalms. 

As to Second Avenue and Central Park propertles, the parties bave made a 
stipulation which may be summarized as follows : That wlth référence to the 
expendltures necessary to put them in good and worklng order, condition, and 
repair as of September 24, 1907, the testlmony taken before me in the breach 
of lease proceedlngs by thèse original lessors agalnst the Metropolitan and 
City estâtes, based on the covenants In the original leases from those com- 
panies to the Metropolitan as to the condition of the property of the Central 
Park on August 5, 1908, and of the Second Avenue on November 12, 1908, 
and of putting them in good repair as of those dates, shall be taken as de- 
scrlblng such condition and cost as of September 24, 1907. 

The Circuit Court of Appeals bas just declded that the Metropolitan and 
City lease termlnated as between the parties on October 1, 1907, and that the 
Central Park and Second Avenue leases to the Metropolitan termlnated as 
between the parties at the end of the periods of thelr occupation by the 
Metropolitan receivers, to wlt, on August 6, 1908, and November 12, 1908,, 
respectlvely. The court bas also declded that, by virtue of the Metropolitan- 
Olty lease, the City Company was the assignée of the Central Park and Second 
Avenue leases to the Metropolitan Company and Uable as such to those les- 
sors by privity of estate (It does not say by contract) for breaches of cove- 
nants runnlng wlth the land. 

The flndlngs agalnst the Metropolitan Company's estate in the Second 
Avenue proceedlng referred to in the stipulation were as follows : 

Track, roadway and electrlc equipment $475,375 02 

RoUlng stock exclusive of motors 81,647 94 

Spécial franchise taxes 290,603 32 



$847,626 28 



The respondent's counsel objects to the allowance of the flrst two items, 
beeause the stipulated évidence does not show the damage to the property 
described at the date of the Metropolitan-City lease April 1, 1902, and beeause 
It does not apportlon betwœn the Metropolitan and City Companles such 
damage for thelr respective periods of opération under the Second Avenue 
lease. In splte of the earnestuess wlth which the contention bas been urged, 
I am not convlnced that the City Company is not llable to the Metropolitan 
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for the full stipulated amount. It clearly covenants on the expiration or 
earlier terminatlon of the lease that It will surrender the properties demised 
in good order and repair. ïhe court has said that the lease terminated on 
October 1, 1907, and the parties hâve stipulated in effect that on that date 
thèse items were not in that condition, and that the figures named were 
needed to restore them to it. Nothing is said about restoring them to the 
condition they were in on Aprll 1, 1902, nor as to apportioning damage. As 
the court, reversing what has been heretofore held below, has dedded that 
the City Company is liable to the Second Avenue Company by reason of 
privity for breaches of covenants in the Second Avenue lease, It may or may 
not be that damages for such breaches are apportionable, and that the condi- 
tion on April 1, 1902, is material in a proceedlng by that company against the 
City Company for those damages, but the claim hère is not for a breach of 
those covenants. Thèse dlsputed items must, I thlnk, be allowed. The fran- 
chise taxes should be allowed, with interest to October 1, 1907, and in the 
sum of $275,391.64. 

I thlnk the same answer must be made respecting, not only the track and 
roadway of the Central Park Company, but the horses, cars, and harness as 
well. The stipulation was, I suppose, intended to cover ail items, not only the 
former, whlch is clear, but the latter as well. 

The ïhilton Street spécial franchise taxes are allowed as clalmed; the 
interest to be calculated to October 1, 1907. 

What has been written disposes of ail items claimed for breaches of cove- 
nants in the Metropolitan-City lease urged by Metropolitan recel vers, except 
those for damages to Thlrd Avenue properties whlch bave not been submitted 
and whlch will be separately reported on. 

The total, when ascertained, it is conceded, is to be dimlnished by $1,326,- 
887.45, being the amount of Insurance collected for property destroyed by 
fire, for whlch damages hâve been allowed above. 

It is contended by the repllcant receiver, and was conceded by claimant, 
that the amount is to be reduced stlll f urther by some $2,000,000 (more or less) 
of the 5 per cent, improvement notes of the Metropolitan Company, duly issued 
and stlll unpaid, whlch were apportioned to the suit in equity as part of the 
proceeds of settlement divided between the two receiverships in accordance 
with the principles finally approved by the Circuit Court of Appeals In the 
so-called apportlonment proceedlng. 198 Fed. 725, 117 C. C. A. 503. Speaking 
for the court In that case, Judge Ward says of thèse notes so apportioned 
that they "may be proved by the receivers of the Caty Company against the 
estate of the MetropoUtan Company." The repllcant receiver hère asserts 
the right to use them as a set-ofE in thls proceedlng, and in his reply brlef 
the claimant receiver conceded that right. Counsel for the New York Rall- 
ways Company, purchaser of the Metropolitan properties at the foreclosure 
sales, and a créditer by assignment and otherwise of the Metropolitan estâtes, 
subsequently filed a brief contesting this right of set-oif, and the claimant 
receiver has withdrawn the concession. I thlnk the Railways Company has a 
right to hâve this question passed upon, and shall dispose of it so that it 
may be before the court. 

The contention of Railways Company is that, as thèse notes were received 
In 1910, long after the receivership of the Metropolitan began, as part of the 
settlement of claims due the City estate, the transaction must be regarded 
as a purchase by the debtor of an Insolvent after the date of Insolvency of a 
claim against the estate, which may not, as a matter of law, be used as an 
offset against the claim due the Insolvent. This is unquestionably the law, 
but, if I understand the complicated facts aright, I thlnk it may be said that 
the claim represented by thèse notes was outstanding in the City Company 
at the date of insolvency. Neither at that time nor subsequently had thèse 
notes had any Inception. It must be remembered that under article 15 of the 
lease the City Company had, at the date of Insolvency, a claim for capital 
expenditures against the Metropolitan Company about equal to the amount 
of thèse notes so apportioned, in excess of any payments it had received up 
to that tlme for such purposes under the agreements of May 22, 1907. The 
four notes of which those apportioned were a part had not passed under the 
217 F.— 28 
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agreeuients of May 22, 1907, from the Interboroiigh-MetropoUtan to the Mer- 
cantile Trust Company, nor to innocent liolders. If they had been where 
article 15 of the lease provided that they should be, they would baye been 
with the City Company on the date of its insolvency, in whleh case, under the 
authorities cited by counsel, they would clearly hâve been available to defeat 
or reduee any claim then outstanding against the City estate in favor of the 
Metropolitan Company. I thiuk, on the facts hère suggested, that on the 
date of insolvency the City Company was the équitable owner of the notes, 
wherever the légal title may bave been, and that the City Company Is not 
limited to proving an independent claim against the Metropolitan estate and 
to an offset of distributive shares in the estâtes of the two insolvents, which, 
as the distributive share of Metropolitan creditors is likely to be much smaller 
than the distributive share of City Company creditors, would resuit in ine- 
quality. 

The respondent is entitled to an addltlonal crédit for $638,821.78, being sums 
expended between May 27, 1907, and September 24, 1907, on buildings de- 
stroyed by flre. 

As the item of $15,545.56 is to be allowed in the inter-receivershlp account- 
ing, it is not allowed hère. 

After this case was submitted by the receivers, the Farmers' Loan & Trust 
Company, as substituted trustée under the Metropolitan refunding mortgage. 
which was made subséquent to the Metropolitan-Clty lease and subject to that 
lease, flled a brief with a twofold purpose; one being to obtain a ruling that 
It alone is entitled to ail items of recovery herein against the City estate in 
favor of the Metropolitan estate, based on covenants running with the land, 
the other being to re-enforce the demands of the elaimant receiver and to 
answer contentions of the replicant. In this latter aspect the brief has been 
earefully considered in connection with the items of damage heretofore passed 
on, but I thlnk, as to the other question, that it should not be passed on hère 
and now. Counsel for elaimant and for the Guaranty Trust Company, trus- 
tée under the prior General and Collatéral Trust Mortgage which covers 
imich of the property mortgaged to Farmers' Loan, urge that parties inter- 
ested in the final disposition of items are not before the court in this pro- 
ceoding. In any event, I doubt, after examlning the orders of référence, 
whethor an opinion on this niatter has been asked. I therefore décline to 
pass on it 

A proposed report in accordance with the foregoing to be submitted and a 
copy served on respondent on Juue lOth. Exceptions and amendments thereto 
to be served on or before June 15th. Héaring thereon on June 15th, at 2 
p. m. 

Claim of Metropolitan Street Railway Against New York City 

Railway Company. 

LACOMBE, Circuit Judge. This is a claim for damages resulting 
from breaches of covenants in the Metropolitan-City lease of February 
14, 1902. The items of claim will be considered in the order in which 
they were taken up by the spécial master, and this opinion will avoid, 
as far as possible, any restatement of the relations of the parties as set 
f orth in the spécial master's opinion ; both opinions must be read to- 
gether for a full understanding of the controversy. 

[1] 1. The first item of damage arises from the failure of the City 
Company, lessee, to keep the track and roadway of the underground 
electric lines, still in the Metropolitan System, and spécial work in con- 
nection with said lines in a proper condition of repair. The control- 
ling clause of the lease is contained in the fifth paragraph. It reads : 

"Upon the expiration or earlier termination of this lease (to) deliver up the 
saui (iMiiised railroads and other property and ail additions thereto in good 
oiiicr ;ii!d repair." 
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The spécial master held that this meant what it said, viz., that, when 
the properties were turned back by coming into the hands of the re- 
ceivers, they should be in good order and repair; also that, in cases 
where heavier or more expensive rails had been substituted for rails in 
use when the lease was executed, it was the structure thus improved 
which was to be delivered up in good order and repair ; also that, where 
such a betterment had not taken place before the termination of the 
lease, the obligation was merely to keep the existing type of structure 
in such condition. This construction of the lease is fully concurred in. 

[2] The sum claimed is $2,000,531.72, being the total amount ex- 
pended by the receivers in putting thèse several tracks and roadways in 
the condition of good order and repair which the lease provided for 
by renewing the same. Counsel for claimant states that,^out of a total 
of over 119 miles, the amount claimed relates to 51.43 miles only; as 
to the remaining miles of track and roadway no contention is made 
that renewal was required. The spécial master held that upon 16.25 
miles only should there be any allowance for money actually spent to 
put the same in good order and repair. Thèse figures are given in 
claimant's brief, and, as their accuracy is not challenged in respondent's 
brief, they are accepted. The money actually expended by receivers 
for this purpose may be thus distributed : 

September 24, 1907, to October 1, 1908 $ 6S4..351 90 

October 1, 1908, to September 30, 1909 288,024 40 

October 1, 1909, to September 30, 1910 669,877 61 

October 1, 1910, to December 31, 1911 241,935 6:5 

$2,000,531 72 

The total amount allowed by the spécial master is $684,351.90. 

When receivers took over the road on September 24, 1907, it was 
generally understood that the tracks and roadway of very many of the 
lines which made up the System were in a most déplorable condition ; 
financial exigencies had handicapped the lessee for a long time ; every- 
thing in the way of expenditure that could be staved ofï had been 
passed by, and in conséquence there had been great détérioration. 
Whether reports as to existing conditions came from within or with- 
out, from old employés, or spécial technical men retained to investi- 
gate, or from inspectors of the Public Service Commission, or from 
reporters and correspondents vociférons in the newspapers, they were 
at least unanimous, to the effect that very much was required to put 
the System as a whole in a décent condition to render proper service to 
the public. The receivers were grievously harassed with the apprécia- 
tion that they were confronted with a situation which called for the 
immédiate expenditure of millions and had but a few thousands avail- 
able. To one, whose recollection of the expériences of that time is still 
vivid, the proposition that on September 24, 1907, the track and road- 
vv-ay of the underground electric lines embraced in this claim could, by 
the expenditure of only $684,351.90, be put in "good order and repair" 
cornes as quite a severe shock. 

The conclusion of the spécial master is, of course, predicated on the 
actual record before him, and that record must be turned to in order 
to test the accuracy of his conclusion. Substantially the entire record 



436 217 FEDERAL REPORTER 

is comprised in the testimony of a single witness, Mr. William T. 
Dougan, now engineer of maintenance of way of the New York Rail- 
ways Company, who for 11 years was either in charge of electric un- 
derground construction for the Metropolitan and City Companies or 
was their engineer -of maintenance of way. This witness testified in 
the Second Avenue breach of lease proceeding, and there impressed 
both the spécial master and this court with the fuUness of his knowl- 
edge and the fairness of his statements. Countless références to the 
testimony of this witness are found in the briefs of both sides, but thèse 
références hâve been disregarded, and the court has made a careful 
and exhaustive study of his whole testimony. The resuit has been to 
confirm the court's original impression and to convince it that on Sep- 
tember 24, 1907, very little of thèse 51.43 miles of track was in good 
order and repair ; portions of it had outlived the normal expectancy of 
its life, about 10 years, except where wear and tear is exceptionally 
heavy ; the rest was practically on the last lap, presenting a condition 
over which cars might be run, but uneconomically for the company and 
to the discomf ort of the passenger, very much below the first-class con- 
dition in which a road properly cared for should be maintained. 

That the spécial master reached the conclusion that ail that was 
needed to put the tracks and roadway of thèse lines in good condition 
was the money expended during the first year of receivership, a sum 
looked upon at the time as "first aid to the injured," or, as the spécial 
master aptly expressed it in the Second Avenue case, "emergency re- 
pairs," seems to hâve resulted from giving undue weight to certain con- 
sidérations which were advanced in opposition to the claim. As to ail, 
or nearly ail, of thèse lines, the witness at one place or another in his 
testimony said that in September, 1907, the line had not been "marked 
for renewal," or that at that time he would not hâve "thought of re- 
railing it for two or three years yet," or something to the same effect. 
It may be noted, however, that of thèse very same lines the same wit- 
ness said that they were not in good order and repair ; that there were 
a "great many low joints," "number of broken rails," "quite corrugated 
rails," the "tramrail needed renewing," the "pavement was in bad condi- 
tion." There is no real discrepancy between thèse statements, 

The witness was the engineer of maintenance of way of the lessee, 
who made inspections every fall and designated the portions of track 
and surface which should be renewed (in place of makeshift repairs) 
in the ensuing spring and summer. But naturally he knew perfectly 
well the policy of his employer, which was to get the very last day of 
life possible out of every rail and avoid the heavy expense of a re- 
newal, where cars could still be run. Of course cars could be run when 
tramrails and pavement were in bad condition, so long as the slot rail 
remained in good shape. It is noticeable that, in nearly every line 
about which the witness testifies to bad condition of tram and pave- 
ment, he says, "The slot rail was ail right ; there is no claim for that." 
Quite possibly with a good slot rail cars could be run over the trams 
even until the latter were reduced to the traditional "two streaks of 
rust." They were not so bad as that, but the testimony seems, to me 
at least, conclusively to establish the proposition that in ail thèse lines 
there was such an amount of low joints, etc., that the running of cars 
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over them resulted in constant breaking of trucks and other car dam- 
age, not to speak of the discomfort of the passengers who were jolted 
over a road not in first-class order and repair. The expense of repair- 
ing the cars, which were run under such conditions, would be much 
less than the heavy cost of renewal of tracks and pavement, and there- 
fore, the company, financially embarrassed, w^ould, as a matter of pol- 
icy, discourage renewals — a policy which ail its employés would thor- 
oughly understand. I find no significance, therefore, in the statements 
of the witness that he would not hâve marked thèse portions of the 
road for renewal in September, 1907, nor in the further circumstance 
that cars were in fact run on them for two or three years after Sep- 
tember, 1907. 

Nor is there any weight in the circumstance that some of them were 
not renewed by receivers until two or three or four years after they 
took possession. It must be remembered that it was not financially 
possible to do more than emergency work until they could issue and 
sell the $3,500,000 of receivers' certificates, more than eight months 
after their appointment. Claimant also argues that: 

"With the engineering force at thelr command, the receivers could economi- 
cally renew the rails only by taking up the Unes section by section and spread- 
Ing the renewal work over a period of two summers (it cannot be done in 
winter), which would bring It to 1910." 

But there was another more important reason for doing the work in 
sections. The renewal of tracks and pavement in a street of this city 
is always the cause of much discomfort, not only to the passengers in 
the cars, but also to ail traffic in the street and to the abutting owners 
as well. The usual cycle of events is: First, a host of complaints 
from ail quarters as to the condition of the road, and then, as soon as 
work of renewal is begun, a similar host of complaints as to piling pav- 
ing blocks, structural iron, etc., on the sidewalks, interférence with ac- 
cess by vehicle to the houses on the line, interférence with traffic, etc. 
Two or three lines in différent parts of the city might be put under re- 
newal at the same time, but if the receivers, with uniimited money at 
their command, had undertaken to renew thèse 51 miles ail at the same 
time, the resuit would hâve been a vexations and intolérable nuisance. 
No one with any décent regard for the convenience of the public would 
hâve undertaken to do the work in that way. 

In this total claim there are items of expense resulting from an im- 
provement in the renewal, beyond any improvement up to that time in- 
stalled by the lessee ; also in portions of the line there may hâve been a 
brief period of good life in parts of the old structure. Thèse items may 
properly be eliminated from the claim. It would seem to be a great 
waste of time and money to dig thèse items out of the claim. It is time 
that the varions questions involved in thèse receiverships were brought 
to a close, by compromise if not otherwise. From an examination of 
the records and the careful analysis of the figures given in the briefs, I 
am satisfied that 1 5 per cent, of the amount of the claim is a very lib- 
éral allowance for thèse items. The conclusion of the spécial master 
is therefore modified by awarding claimant for this part of the claim 
$1,700,451.97. 
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2. For reasons sufficiently set f orth supra, the item claimed for fail- 
ure to keep the track and roadway of the horse car Unes still in the 
Metropolitan System in good order and repair, $165,376, is allowed to 
Lhe extent of 85 per cent., viz., $139,569.60. 

3. The next items claimed are for failure to keep the electric power 
plants, substations and tran.smission Unes, lighting and téléphone plants 
in good order and repair. 

As to the channel rail, the witness (Armstrong) testifies very specif- 
ically as to its condition in September, 1907, worn down to great thin- 
ness with holes in places, liable to buckle and to catch the shoe of the 
car plow. As to the feeder System generally he states that what was 
donc was necessary to be done at that time to put it in good working 
order, condition, and repair. As to the other items, he does not go into 
détails as to their condition, but the fair interprétation of his testimony 
is that the various things that were done were done because existing 
conditions required the doing of them. The spécial master evidently 
so construed it, because he allowed claims under ail of the five sub- 
heads, but reduced the totals by the application of the rule that only 
what was spent by receivers in their first year's opération should be 
allowed. There can be little doubt that the state of gênerai dilapidation 
into which the whole outfit had been allowed to fall was to be found 
hère, as elsewhere, when receivers took possession. Necessarily some 
parts had to be kept up, as the slot rails were, to allow the cars to be 
run at ail. 

I do not see why the City Company is not liable under its covenant 
for the $15,000 required to put the coal conveyor in proper condition, 
although, instead of thus treating the old conveyor, they built an en- 
tirely new and more efficient one at a cost of $60,000. The same rule 
should apply to the Front street substation, which was abandoned ; the 
money which would otherwise hâve gone into its reconstruction being 
(with a very much larger sum in addition) expended in building a sub- 
station to take its place and do its work, in a diiïerent but equally con- 
venient and efficient place. The claim is allowed, but in the hope that 
a compromise discount may save further controversy over thèse 
branches, which involve much testimony and the classification of an 
infinité amount of détail figures, 15 per cent, may be taken oflE, as in 
the case of items 1 and 2, supra. Counsel may fi.gure ont the totals and 
agrée as to necessary amendments to the findings. 

4. The spécial master's opinion, findings, and conclusions as to dam- 
ages for failure to keep the rolling stock in repair are fully concur- 
red in. 

5. Failure to keep the tracks in buildings in good condition. 

[3] Thirteen buildings are referred to in the testimony. Many of 
thèse buildings and the tracks in them were old and presumably al- 
ready more or less patched up in 1902. But that circumstance is im- 
material; the lessee took the premises in the condition in which it 
found them, but it covenanted that when the lease terminated, whether 
in 999 years or in 5, they should be in good order or repair. Thèse 
tracks consisted of rails and appurtenances laid on timber structures — 
a method considered to be good engineering when they were built, per- 
liaps so considered even so late as 1902. When the receivers rebuilt 
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them, however, that t\'pe was condemned by engineers and its building 
forbidden by the city of New York on account of risk of fire. There- 
fore a new type with concrète substructure was substituted. For the 
increased cost of such improved type, no claim is made. The witness 
(Potter) expressly states, several times, that his estimate is for rebuild- 
ing with timber, not with concrète, also that his estimate for replacing 
the wooden irack provides for the same weight of rail and spécial work 
as was there when the track was put in, and does not call for heavjer 
weight of rail. If the évidence establishes as to the tracks in any of 
thèse buildings that mère patching up would not put them in the cove- 
nanted condition, the witness' estimate, which is nowhere contradicted, 
should be allowed. There is no affirmative testimony that they could 
hâve been repaired without renewing, or what would be the cost of so 
doing ; the contention is that rebuilding alone would put them in good 
order and repair. As to some of them, the testimony is not sufficiently 
spécifie to warrant this conclusion. I cannot concur, however, in the 
conclusion of the spécial master that the rebuilding was in ail cases 
rendered necessary only in order to eliminate the fire risk resulting 
from timber construction. The testimony as to the building (a) at 4th 
avenue and 32d street shows that the track was in very poor operating 
condition. The timbers were old and worn, patched in many places. 
The slot was rough and out of Une, endangering the plows. It was car- 
ried on what might be called a patchwork set of posts from the cellar 
floors, which were old and settled, throwing the car out of line and 
surface. Joints were spread and uneven and very rough, so that fre- 
quently the cars went oiï the track. To put it in original condition re- 
quired ail new timbers, as the wood was old and rotten, new rails, and 
new bolts. As to (b) the building at llth avenue and 24th street, the 
condition was slightly différent from the 4th avenue and 32d street 
car house, because the track was built on the ground floor. The land 
was originally the shore of the North river, low and damp. The tim- 
bers were old and rotted. The whole structure was in very poor con- 
dition. As to (c) the building at 8th avenue and 50th street, the tracks 
were in very poor operating condition, rough, out of line, and danger- 
ous (besides being subject to fires). They had been patched up in nu- 
merous places and were pretty far gone, had outlived their usefulness. 
As to (d) building at Lexington avenue and 99th street, the track, ail 
timber construction, was rotted at many places and unsafe for operat- 
ing. As to (e) the building at 6th avenue and 50th street, ail that is 
testified to as to existing conditions is that the tracks were in much 
poorer condition than the building itself. The timbers had become a 
little oil-soaked, and the greatest objection to them was the danger 
from fire. As the spécial master allowed only $28,000 for repairs to 
the building, which allowance is not excepted to, the testimony does 
not seem to warrant a conclusion that the tracks could not hâve been 
repaired without rebuilding. As to the building (f) at lOOth street 
and Lexington avenue, the track was a very awkward and dangerous 
platform built on heavy posts, braced and cross-braced, and a network 
of timbers dangerous, dirty, and inflammable, half worn out five years 
before. Inasmuch as the witness says of the track on the second floor 
of the same building that he made no allowance for it in his estimate, 
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"for the reason that ît was still in good operating condition, except for 
lack of power," it is a reasonable inference that the condition of the 
lower track was such as to require renewal, irrespective of any fire 
risk. As to the building (g) at 8th avenue and 152d street, which had 
lain idle and uncared for for years, the wooden ties and stringers rot- 
ted and the rails were therefore very much out of line and surface. 

As to items (a), (b), (c), (d), (f), and (g) the estimate of Potter will 
be allowed ; as to item (e) above and ail the other tracks in buildings, 
the conclusions of the spécial master are affirmed. 

6. Damages for failure to replace cars and motors destroyed by fire. 
The opinion of the spécial master is concurred in and his conclusions 
affirmed. 

7. Damages for failure to keep buildings in good condition; the 
same disposition. 

8. For rentals and charges in the nature of rentals, including taxes, 
the conclusions of the spécial master allovving only such as accrued on 
October 1, 1907, is affirmed, The later décisions of the Court of Ap- 
peals seem to require such a disposition of them. 

9. Miscellaneous items (expenses in connection with franchise tax lit- 
igation, clearing away ruins of a fire, alleged overpayment to Degnon 
Company) are similarly disposed of by affirmance. 

[4] 10. Claims for failure to comply with covenants of the City 
lease respecting property of Metropolitan lessor lines which went out 
of the System during receivership. Of thèse the Second Avenue line 
is a type. This line was leased to the Metropolitan before the whole 
System was leased to the City Company. The Court of Appeals bas 
held that by thèse two leases the relations established were: Lessor, 
Second Avenue Company; lessee, Metropolitan; assignée, City Com- 
pany. That court also held that the lessor was entitled to judgment in 
the amount of nearly $850,000 against both lessee and assignée, and 
could collect the amount out of either or both. Under such circum- 
stances, the assignée is primarily liable to the lessor, and the lessee is 
surety for the discharge of the assignee's obligation. If both défend- 
ants were solvent, and the lessor collected the judgment from the as- 
signée, that would end the matter ; if it collected the $850,000 from the 
lessee (the surety), the latter could recover over against the assignée; 
if it collected $425,000 out of each, the lessee could recover the $425,- 
000 which it thus paid from the assignée. In other words, the surety 
would recover from the assignée only what the lessor had taken from 
it. It is thought that the insolvency of both lessee and assignée does 
not alter the situation. Out of the estate of the assignée, the lessor 
will collect what it can. Of the balance still due, it will collect what 
it can out of the estate of the lessee. For the amount thus taken from 
the estate of the surety, such estate will hâve a claim against the estate 
of the principal. It is suggested that a contrary ruling was made in 
the décisions of this court and the Court of Appeals touching a judg- 
ment obtained by the city of New York against the Central Park Com- 
pany for paving. Apparently such ruling was made by affirming find- 
ings and conclusions of the spécial master, but the point was not dis- 
cussed in the opinions ; the amount involved was quite small ; and it 
is thought now that the true rule is the one above set forth. Although 
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the amount be not "certain," it may be mathematically made certain. 
The claims in this item are allowed at the amounts which the estate 
of Metropolitan will pay to lessors on final settlement. In ail other 
respects the findings on thèse items are affirmed. 

11. The spécial master's allowance of $63,821.78, as a set-off, being 
the amount expended by the City Company prior to September 24, 
1907, in restoring buildings destroyed by fire, is overruled. The al- 
lowance of the Metropolitan's claim on such buildings is only for re- 
storing them from the condition they were in on that date. The ex- 
penditure of the sum named has reduced the amount of the claim. To 
allow the same sum as a set-off would be a double payment. 

12. I fuUy concur in the spécial master's opinion, findings, and con- 
clusion as to set-off of the improvement notes of the Metropolitan 
Company. Also in bis disposition of the application for a ruling as 
to the rights of the Farmers' Loan & Trust Company to receive or 
share in the proceeds of the présent claim. 

Inter-Receivership Accounting. 

On exceptions to report of spécial master in the matter of pétition 

of the receiver of City Railway Company for an accounting by the re- 
ceiver of Metropolitan Street Railway Company for cash and other 
property. 

LACOMBE, Circuit Judge. As the décision of this application is 
of interest only to parties interested, who are aiready familiar with the 
détails of the situation, this court will merely indicate briefly the dis- 
position made of the various objections to the report, whïch hâve been 
argued hère. 

1. As to the two items of scrap (conclusions of law Nos. 6 and 7 in 
the report), the master's conclusion as to the first item is affirmed. The 
property that was sold, scrap from a demolished building belonging 
to the Metropolitan, belonged also to the Metropolitan. Destruction of 
the building did not divest the title. When the City Company sold the 
scrap, it sold property of the Metropolitan and should account to the 
owner for the proceeds. As to No. 7, the copper wire scrap recov- 
ered from the ruins of the car barn at 146th street and Lenox avenue, 
which was destroyed by fire. It is thought that the mère circumstance 
that the lease required the lessee (City Company) to rebuild in the 
event of destruction by fire would not divest the title to what was left 
of the res. The lessee did not restore the building. Receivers ex- 
pended a large sum of money in doing so. I am not sufficiently famil- 
iar with the détails of construction to concède the contention that this 
wire was personal property of the City Company, not a fixture and not 
a part of the building. There is no testimony that the wire belongs to 
the City Company. It may well be assumed, in the absence of proof, 
that it was an essential part of the structure, necessary to its opération 
as a car barn, and installed there when the Metropolitan originally 
constructed the building. There seems to be no sound distinction be- 
tween thèse two varieties of scrap. Conclusion 7 of the report is re- 
versed. 
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2. As to payments made to receivers by the so-called "controlled 
companies," conclusions 9, 10, and 11 of the report. 

(A) The Forty-Second Street Company made three payments to re- 
ceivers : 

September 25, 1907 $125.000 

November 29, 1907 19.G9i 

January 17, 1908 25,000 

$169,69i 

The spécial master allowed the daim of the City Company for this 
full amount. 

The payment of September 25, 1907, was made without any spécifie 
directions as to the application of it by the debtor, merely "on account." 
At this time the receivers had inter alia three things to do: To coUect 
moneys due to the City Company, to collect moneys due to the Metro- 
politan Company, and to run ail the roads in the system, including the 
controlled roads. To keep the controlled roads running called for con- 
tinuai advances to theni of materials, labor, and power ; without such 
advances a controlled road was at any time likely to cease rendering 
service to the public. At this time receivers were in great straits for 
money with which to provide such advances, and it was right and prop- 
er for them to apply any money, which came to them f rom a controlled 
road, without désignation by the debtor of its application, to their reim- 
bursement for materials, etc., which they, as operating receivers, had 
fumished in order to keep such controlled road in public service. In- 
deed, it might well be held that it was their duty to make such applica- 
tion. Had they at the time made an entry in the books to the efïect 
that they appropriated this payment by a company, which was debtor 
both to themselves as operating receivers and also to the estate of the 
City Company in their hands as receivers, to the latter's estate, a very 
strong argument might be advanced for disregarding such appropria- 
tion of payment, as being one which they should not hâve made. How- 
ever, that argument need not now be considered, so far as the évidence 
shows no such appropriation to any debt due the estate of the City Com- 
pany was made at the time, it was merely credited on the cash book 
to the open hccount of receivers with the Forty-Second Company. That 
being so, no subséquent bookkeeping, altération of entries, or filing of 
claims wouW change the situation. 

It is not nntended, however, to apply this reasoning to anything, ex- 
cept existing indebtedness, although in the past the controlled Com- 
pany had sometimes paid in advance for materials, power, etc., to be 
thereafter t'urnished. So much, therefore, of this $125,000 as repre- 
sents indebtedness for materials, power, etc., advanced by the oper- 
ating rece/vers f rom their appointment to the date of payment, should 
not be allfîwed to the City Company. For the balance only the spécial 
master's conclusion is afÉrmed. 

The pa vment of January 27, 1908, $25,000, to "Joline and Robinson, 
receivers of New York City Railway Company." The spécial master 
interpre * this phrase as an instruction by the debtor to appropriate the 
money, otherwise than in payment of obligations due direct to the re- 
(v/itow,-». This gives undue weight to the word "City," which is of no 
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înore significance than the word "receivers." "Receivers of the New 
York City Company" was the usual short and convenient title by which 
the receivers were identified. No one at that time was particular, in 
speech or writing, to set f orth the dual capacity in which, f rom the out- 
set, the court indicated they should act. Whatever they were called, 
they acted as receivers of the estâtes of both companies and as oper- 
ating receivers as well. If, at the time this payment was made, the 
Forty-Second Street Company owed receivers as much as $25,000 for 
materials, labor, and power, the allowance of any part of this item to 
the City Company is reversed. If it owed less, the conclusion will be 
modified accordingly. 

The payment of November 29, 1907, was made by the debtor ex- 
pressly for payment of accrued interest on the notes held by the City 
Company. As to that $19,694.40, the conclusion in the report is af- 
firmed. 

(B) In accordance with the views above expressed, the spécial mas- 
ter's allowance to the City Company of the $6,530.67 paid by the Dry 
Dock Company is allowed. 

(C) And the allowances of the payments of $55,000 by Union Rail- 
way Company are disallowed. 

3. As to the allowance to the City Company of the $14,901 collected 
from the Bridge Operating Company, the conclusion should be re- 
versed, if it were shown by compétent proof that such sum was included 
in the settlement of April 30, 1907, between the Metropolitan and City 
Companies. But the proof is not persuasive, except as to $500 of it. 
Conclusion No. 8 of the report is therefore affirmed, except as to such 
$500. 

4. The réduction of the item (conclusion No. 15) for payments to 
employés from $127,980.10 to $120,980.10 is reversed. The items mak- 
ing up the différence, salaries, physician's fées as witnesses, etc., while 
not technically "pay roll" payments, come fairly within the Sound dis- 
crétion, which in cases such as this, involving many complications, must 
be accorded to receivers. 

Some of the items originally discussed in the briefs hâve since been 
disposed of by mutual concessions. As to ail the others, the conclu- 
sions of the spécial master are affirmed. 



TETI et al. v. CONSOLID.4ÏBD COAL CO. OF MARTLAND. 

TOMAINO et al. t. SAMB. 

(District Court, N. D. New York. October 13, 1914.) 

1, Death (§ 36*) — Venue of Action — Local or Tbansttobt Action. 

Actions for death are transitory and not local, and may be brought and 
maintalned wberever the défendant is found. 

[Ed. Note.— For other cases, see Death, Cent Dig. § 51; Dec. Dig. 
! 36.»] 

2. COBPOEATIONS (§ 666*) — FOEEIQN COEPOBATIONS — RlGHT TO SUK — PLACE — 

"FoUND." 

A Maryland corporation operating coal mines in Pennsylvanla and au- 
thorized to do business in New York is "found" either in Maryland, Penn- 

•For other cases ses same topic & § numeeb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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Bj'lvanla, or New ïork, within the raie that a transitory action may ba 

maintained wherever tUe défendant is found. 

lEd. Note.— For other cases, see Corporations, Cent. Dig. §§ 2601, 2602 ; 
Dec. Dig. § 666.* 

For other deJinitions, see Words and Phrases, First and Second Séries, 
Flnd.] 

3. Death (§ 8*) — ^Action — Pebsons Entitled to Sue — Wiiat Law Governs. 

Wliere an action for death was brought in New York agalnst a Mary- 
land corporation authorized to do business in New York, for a death oc- 
curring In Pennsylvania, whether the action should be brought In the 
name of the parties entitled to the recovery or in the name of decedent's 
Personal représentatives was a matter of procédure to be regulated by the 
New York law. 

[Ed. Note.— For other cases, see Death, Cent Dig. §§ 12, 36, 52, 121, 133 ; 
De& Dig. § 8.*] 

4. Death (§ 31*) — Wbonqful Death — Pkbsons Entitled to Sub — Personal 

Kepeesentatives — Beneficiabies. 

Act Pa. AprU 15, 1851 (P. L. 674) § 19, créâtes a right of action 
for wrongful death, and provides that the widow of deceased, or If there 
be no widow, the Personal représentative, may maintain an action there- 
for, and Act AprU 26, 1855 (P. L. 309) § 1, déclares that the damages 
shall be recovered for the benefit of the husband, widow, children, or 
parents of deceased and no others, and shall be distrlbuted to them as 
personalty in case of Intestaey. New York by statute créâtes a similar 
right of action, but provides for the maintenance thereof by the dece- 
dent's Personal représentatives for the benefit of those entitled to the re- 
covery. Held, that where a servant was wrongfully killed in Pennsyl- 
• vania and left hlm surviving a widow and child, an action for their 
benefit was properly brought In New York by decedent's admijilstrators, 
but where another décèdent killed in the same accident left no widow or 
children, but a mother and father who were entitled to the benefit of the 
recovery, if any, an action for hls death in New York must be brought 
by them, and could not be maintained by hls admlnistrator. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 35, S7-i6, 48 ; Dec. 
Dig. § 31.*] 

6. Tbeaties (§§ 6, 13*) — ^Abrogation — Enfoecement. 

A treaty between the United States and a foreign country is the law of 
the land, whieh Congress alone can abrogate, and the courts of the 
United States must respect and enforce It. 

[Ed. Note.— For other cases, see Treaties, Cent. Dig. §§ 6, 13-15; Dea 
Dig. §g 6, 13.*] 

6. Aliens (§ 16*) — Itaxian Treaty — Constbtjctiow. 

Italian Treaty of Commerce and Navigation, Feb. 26, 1871, 17 Stat. 

845, as amended July 3, 1913, art. 1, 38 Stat. , provides that the citi- 

zens of the contractlng parties shall receive the most constant securlty 
and protection granted by any state which establlshes a civil responsi- 
bility for injuries or for death caused by négligence or fault, and gives to 
relatives or heirs of the injured party a right of action, whlch right shall 
not be restrlcted on account of the nationality of the relatives or heirs, 
and shall enjoy In that respect the same rights and privilèges as are or 
shall be granted to natlonals, provided that they submit themselves to 
the conditions Imposed on the latter. Held, that such treaty dtd not con- 
ter on an allen Italian plalntifif, when bringing an action in New York, 
greater or différent rights of procédure and fonn of remedy than those 
accorded to résidents and citizens of that state. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 61-66; Dec. Dig. 

§ 16.*J 

•For other cases see same topic & S numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Actions by Joseph Teti and Joseph Tomaino, as adminis- 
trators, etc., of Antonio Teti, deceased, and by Joseph Tomaino and 
Joseph Teti, as administrators of Joseph Dastoli, deceased, against the 
Consolidated Coal Company of Maryland. On demurrer by défendant 
in each case to the plaintiff's complaint. Demurrer overruled in the Teti 
Case and sustained in the Dastoli Case. 

Anthony S. De Santis, of Utica, N. Y., for plaintiffs. 

Davies, Auerbach & Cornell, of New York City, for défendant. 

RAY, District Judge. Under the allégations of the complaint Joseph 
Dastoli, plaintiff's intestate in the second of the above entitled actions, 
died intestate in the village of Jenner, Somerset county, state of Penn- 
sylvania, on the 14th day of October, 1913, and left him surviving a 
father, Salvatore Dastoli, and his mother, Carmela Dastoli, both of 
whom réside in the Kingdom of Italy, and no wife or children. It is 
not stated where the deceased resided at the time of his death, or 
whether or not he was an alien. It is not stated that the father and 
mother are aliens. March 27, 1913, the plaintiffs, Tomaino and Teti, 
were duly appointed administrators of the estate of said Joseph 
Dastoli by the surrogate of the county of Oneida, state of New York, 
but whether jurisdiction arose from his having and leaving personal 
property in Oneida county, N. Y., or from his being a résident in that 
county at the time of his death, does not appear. The défendant is 
a corporation organized and existing under and by virtue of the laws 
of the state of Maryland, and was operating coal mines in various 
States, particularly the state of Pensylvania, and was authorized to do 
business in the state of New York. On the I4th day of October, 1913, 
Joseph Dastoli was in the employ of the défendant in its mines as a 
miner in said county of Somerset, state of Pennsylvania, and through 
the neglect and carelessness of défendant the mine collapsed, and said 
Dastoli was instantly killed. The négligence is set out in détail. Dam- 
ages are alleged and claimed in the sum of $25,000, and the complaint 
allèges as follows: 

"And this action Is brought for the sole beneflt of the aforesaid next of kin 
who by the aforesaid wrongful acts of defendant's plaintiff has sustained 
damages in the sum of $25,000." 

The laws of the state of Pennsylvania are set out in full so far as 
applicable hère, and the material parts thereof and an allégation of 
the complaint read as follows : 

"Tenth. That the laws of Pennsylvania giving a cause for action for in- 
juries causing death, are viz.: 

" 'Wherever death shall be occasloned by unlawful violence or négligence 
and no suit for damages be brought by the party Injured during his life- 
tlme, the widow of any such deceased, or If there be no wldow, the Personal 
représentatives may maintain an action for and recover damages for the 
death thus occasioned.' P. L. 1851, p. 674, § 19. 

" 'The persons entitled to recover damages for any injury causing death, 
shall be the husband, widow, children, or parents of the deceased, and no 
other relative, and the sum recovered shall go to them in the proportion they 
would taUe his or her Personal estate in case of Intestacy, and that, without 
liability to creditors.' P. h. 1855, p. 309, % 1. 

" 'The déclaration shall state who are the parties entitled in such action ; 
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the action shall be brought within one year after the death.' P. L. 1855, as 
last above. 

"ïhat the statutes enumerated and mentioned In thls paragraph were, by an 
act of the Législature of Pennsylvanla of 1911 (page 678), relating to death by 
négligence and wrongful acts, modifled and amended, thereby permltting a 
nonresident allen next of kln to bring, and malntaln an action to recover 
damasses for the négligent killlng of an indlvidual in the same mode and In 
the same manner as a citizen and résident of Pennsylvanla can and eould do 
In sneh a case." 

The demurrer to the complaint is "that it appears on the face there- 
of that the complaint does not state facts sufficient to constitute a cause 
of action," In the action first above entitled, which we may call the 
Teti case, the deceased left a widow and child. The ground urged 
is that, as under the statutes and décisions of the state of Pennsylvania 
the recovery, if any, and the right of recovery, if any, is given to the 
"parents of the deceased," in the Dastoli case they alone can sue or 
niaintain the action ; that the administrators appointed in the state 
of New York cannot maintain it or recover ; that no cause of action 
in their f avqr or in favor of the estate they represent is stated ; that 
they cannot mal<e themselves trustées for any such purpose. On the 
other hand, the contention of the plaintiffs is and must be that, as 
hère in the state of New York we hâve a similar statute giving a cause 
of action in such a case for the benefit of the father and mother when 
there is no widow or children, etc., and providing that the action must 
be brought in the name of and by the administrator for the benefit of 
such persons entitled, in a suit brought hère to enforce the right 
of action and recovery given by the Pennsylvania statute to the father 
and mother residing in Italy, the New York procédure may be and 
should be foUowed, and the suit brought and prosecuted by the ad- 
ministrators appointed in the state of New York; that who shall 
bring and prosecute the action is a matter of procédure. 

The Pennsylvania statute is not very clear as to who is to bring or 
prosecute the action. In Dennick v. Railroad Co., 103 U. S. 11, 26 
L. Ed. 439, the action was to recover, under the statute of New 
Jersey, damages for death caused by the négligence of the défendant, 
and which statute is similar to that of New York. The action was 
brought in the state court of the state of New York and removed 
into the United States Circuit Court. I take it the deceased was a 
résident of the state of New York ; at any rate letters of administration 
were taken out by the widow in that state. The accident and death 
occurred in New Jersey. Section 2 of the New Jersey act of March 
3, 1848 (P. L. p. 151) provides "that every such action shall be brought 
by and in the names of the personal représentatives of such deceased 
person." The claim was that the action could be brought and main- 
tained by an administrator appointed by the proper probate court in 
the state of New Jersey only. The court held this point not well 
taken ; that the action could be brought and could be maintained by 
an administrator appointed in the state where the action was com- 
menced. 

In Stewart as Administrator, etc., v. Baltimore & Ohio R. Co., 168 
U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537, the action was brought and 
prosecuted in the District of Columbia to recover damages for death 
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caused by négligence given by a statute of the state of Maryland, and 
which négligence and death occurred in the state of Maryland. Casey, 
the deceased, left a widow, but no descendant or parent. The Mary- 
land statute provides : 

"Every such action shall be for the beneflt of the wlfe • • • and shall 
he Irought hy and in the naine of the state of Maryland, for the use of the 
person entltled to damages," etc. 

[1, 2] The District of Columbia had a statute providing for recov- 
ery in case of death caused by négligence in the district, but provided 
"that the action shail be brought in the name of the personal rep- 
résentatives of the deceased." Code 1878, art. 67, subd. 15, § 2. 
The Suprême Court of the United States reversed the Court of 
Appeals of the District, which held that the plaintifï, as aidmin- 
istrator, could not recover under the District statute, as the Dis- 
trict statute only authorized recovery in case of injury re- 
ceived in the District, and could not recover under the Maryland 
statute because of the form of remedy; actions must be brought by 
and in the name of the state of Maryland. This case has been cited 
and approved more than 40 times, both in the Suprême Court of the 
United States and elsewhere, although not on the particular point 
raised hère. However, there has been no criticism of the holding that 
the procédure of the state where the action is brought is to govern. 
There are cases holding that where thèse actions to recover for death 
by wrongful act are brought by the wrong party, as by a widow en- 
titled to share in the recovery or to hâve the whole recovery, and 
she sues when the action should be brought by the administrator, there 
may be an administrator appointed and an amendment allôwed; that 
no new action is required. So if the action is by the widow as ad- 
ministratrix when it should be by her individually, there may be an 
amendment; that such action in allowing amendments does not change 
the cause of action, etc. In the Teti case the contention is that the 
widow alone can bring and maintain the action for herself and the 
benefit of the child. Hère, as the widow and child of Teti (one case) 
and the father and mother of Dastoli (the other case) réside in Italy, it 
may be they cannot sue or maintain an action in the state of New York 
on the causes of action alleged, and hence, if the amendments suggest- 
ed are made, this court would be without jurisdiction. It has been 
repeatedly held, however, that thèse actions are transitory and not 
local, and that they may be brought and maintained wherever the 
défendant is found. The défendant is a Maryland corporation, not 
a Pennsylvania corporation, and is also authorized to do business in 
the state of New York, and hence is "found" either in Maryland, 
Pennsylvania or New York. 

In Haughey v. Pittsburg Ry. Ce, 210 Pa. 367, 59 Atl. 1112, the 
Suprême Court of the state of Pennsylvania, with thèse statutes of that 
state under considération, held : 

"The gênerai maxim of the common law is, 'Actlo personalls moritur cum 
persona,' and therefore no action would lie for négligence resulting In death. 
But this was changed by the Législature of this state, and by the nineteenth 
section of the act of Aprll 15, 1851 (P. L. 674) it is provided that 'whenever 
death shall be occasioned by unlawful violence or négligence, and no suit for 
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damages be brought by the party injured, during his or her life, the widow of 
any such deceased, or, if there be no widow, the personal représentatives, may 
maintain an action for and recover damages for the death thus occasioned.' 
By thia législation, therefore, a rlght of action for death occasioned by 'un- 
lawful violence or négligence' was given to the widow of the deceased, and, 
if he had no widow, to hls personal représentatives. This was the law of the 
State undl the passage of the act of Aprll 26, 1855 (P. It 309) in the flrst 
section of which it is provided that 'the persons entitled to recover damages 
for any Injury causing death, shall be the husband, widow, chlldren or par- 
ents of the deceased, and no other relatives ; and the sum recovered shall go 
to them in the proportion they would take his or her personal estate in case 
of intestacy.' The effiect of this statute was to deprive the Personal repré- 
sentative of a right of action in such cases and to vest it in the husband, 
widow, children or parents of the deceased. If there Is a husband or widow, 
and children surviving, tlie action must be In the name of the husband or 
widow alone. The chlldren should not be joined as plaintiffs in the action. 
The sum recovered, however, does not belong solely to the plalntiff in the 
action, but, as provided by the statute, shall go to the relatives of the de- 
ceased in the proportion they would take the personal estate in case of in- 
testacy. In order that the record may disclose who the beneflciaries are, it 
is provided in the second section of the act of 1855, that 'the déclaration shall 
State who are the parties entitled In such action.' 

"It will be observed, therefore, that the foregoing législation permlts a re- 
covery of damages for death caused by négligence, and désignâtes the person 
who shall bring the action, the proportion in which the damages recovered 
shall be paid, and provides that the statement shall set forth the parties en- 
titled as distributees of the fund recovered in the action. In the case in 
hand, the procédure pointed out by the statute was disregarded. The widow 
and the two children by their next frlend were joined as coplaintiffs. The 
action should hâve been brought in the name of Mary A. Haughey as plain- 
tiff , and, It should hâve been averred in the statement that she and the two 
children were the parties entitled to the damages recovered in the action. 
The children should- not hâve been joined wlth the widow as plaintifCs. There 
Is no authority whatever for bringing the action In their joint names or for 
the children joining in the action by a next friend. The whole procédure 
was irregular and In disregard of the provisions of the statute, and the court 
below would doubtless hâve so declared had Its attention been called to the 
matter. 

"Mary A, Haughey being the proper plalntiff in the action, the judgment 
of nonsult must be regarded as having been entered agalnst her, and she was 
the proper party to hâve the judgment revlewed on appeal. This, as we hâve 
seen, she did, and the judgment has been reversed and another trial wlU be 
had." 

[3] In the Teti case it is évident that under this holding of the 
Pennsylvania Suprême Court the widow would maintain the action 
for the benefit of herself and the child, the recovery, if any, to be 
divided between them. In the Dastoli case the father and mother 
would maintain it in their own right on a cause of action given directly 
to them for their own benefit and vested in them. Then by what 
right or authority can the administrators of Dastoli, the deceased, 
bring or maintain that action? If the administrators may bring and 
maintain the action, it must be for the reason that in our New York 
procédure, under our statute giving and preserving a cause of action 
to parents for causing the death of their son by wrongful act, the 
action must be brought by and in the name of the administrator 
duly appointed in New York for the benefit of those entitled to the 
recovery; that it is a matter of procédure in such cases, and in ail 
such cases prosecuted in New York, and that the présence of the 
party entitled to the recovery is not essential in any such case where 
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it is sought to enforce the statute of another state which gives a right 
of recovery in case of death by wrongful act to any one, and that 
the words of the statute of such other state giving the right of action 
as to who shall bring the action and as to the person entitled to the 
benefit of the recovery are immaterial so far as the form of the ac- 
tion is concerned. In short the contention is that in thèse cases 
brought in New York the procédure of New York as to bringing the 
action may be or should be followed. It is the gênerai rule that 
procédure and remedy are regulated by the law of the forum. 2 
Rawle's Bouvier, 870; Kring v. Missouri, 107 U. S. 221, 2 Suf}. Ct. 
443, 27 L. Ed. 506 ; Stewart v. Baltimore & Ohio R. Co., supra. This 
is so declared in Slater v. Mexican National R. R. Co., 194 U. S. 
132, 24 Sup. Ct. 581, 48 L. Ed. 900. 

In the Dastoli case if the father and mother of the deceased had 
gone into the state of Maryland, the home and actual domicile of the 
défendant corporation, and brought action against it, basing their 
right to recover, as they must hâve, on the Pennsylvania statute, where 
the négligence resulting in instantaneous death occurred, would they 
hâve' been required to bring the action in the name of the state of 
Maryland? In other words, as the action is transitory and may be 
brought and prosecuted in any state where the défendant is found, 
should it be brought by this father and motber in their own names in 
the state of Pennsylvania, in the name of the state of Maryland if 
brought in that state, the home of the défendant corporation, and 
by and in the name of the administrators of the estate of the deceased 
if commenced in the state of New York, where défendant is doing 
business and found? I think the Stewart Case, supra, holds just that 
as to the Teti case, or that the action may be so brought in the various 
jurisdictions mentioned, but that the case is no authority for bringing 
the action in the Dastoli case in the name of the administrators where 
both the right to bring and prosecute the action and the right to the 
recovery the bénéficiai interest in the recovery are given directly to 
the father and mother. In the Teti case, while in Pennsylvania the 
right to sue and recover is given to the widow, it is given to her in a 
représentative capacity. Wooden v. W. N. Y. & P. R. R. Co., 126 
N. Y. 10, 16, 26 N. E. 1050, 13 L. R. A. 458, 22 Am. St. Rep. 803. 
The recovery, if any, does not belong to her but to her and the child. 
True, she is entitled to a part of the recovery, but even that part in 
her hands as plaintiflf, mixed with the other part belonging to the child, 
is held by her as quasi trustée until a proper division or distribution 
is made. 

[4] Dividing this class of actions (actions to recover damages for 
death by wrongful act) into two subclasses as to remedy — (1) those 
where .the right to maintain the action is given directly to the one 
entitled in his or her own right to the recovery when had, and (2) 
those where the right to maintain the action is given to a représenta- 
tive and the recovery itself, when had, is given to certain nàmed per- 
sons — the Dastoli case belongs to the first class and the Teti case to 
the second class mentioned, and the Stewart Case covers the second 
class of cases mentioned and not the first. In the one class of actions 
(like the Dastoli action) there is no necessity for a trustée or repre- 
217 F.— 29 
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sentative, while in the other class there is, and the distinction is 
recognized in the statute itself. The mother (widow) in the one case 
sues for herself and chUd or children, while in the other each parent 
sues for himself or herself. In the one class of cases where the par- 
ents of the deceased are entitled to the whole recovery, there can be but 
two actions, while in the other class where there may be a widow and 
many children, there might be many actions required if the action 
could not be maintained by a représentative. The policy of the law 
in the state of New York is that in thèse death cases whether there 
be a mother and minor children or only a f ather or mother surviving, 
or both, one person entitled to the recovery or several, there shall 
be only one action, the recovery, if any, to be divided between the 
widow (if any) and next of kin, or whoever may be entitled thereto. 
It was a policy adopted not merely for the protection and benefit of 
the claimants but the state itself. Numerous suits at law, where one 
will suffice, are an unnecessary expense to the state as well as the 
parties, as the running of courts is expensive to the state. Pennsyl- 
vania may establish her procédure, Maryland hers, and New York 
hers, and when by comity we allow a party or parties to enforce his 
or their rights of action against a person or corporation found hère, 
which arose under a statute of some other state, it is very clear that 
we may prescribe the form of procédure for enforcing that right, 
including the désignation of the person or persons or représentative 
who shall enforce it, or in whose name the right shall be enforced. 
Prior to July, 1913, there had been laws enacted and interpreted 
which denied the widow and next of kin of Italians, citizens of Italy, 
who had come into the United States and lived and worked hère, the 
benefit of the laws giving a right of action in case of death by the 
négligence of their employers. July 3, 1913, article 3 of the Treaty of 
Commerce and Navigation, of February 26, 1871 (17 Stat. 845), was 
amended, and such amendment became effective by ratifications ex- 
changed at Washington July 3, 1913, and proclaimed the same day. 
The amended section or article of that treaty reads as follows: 

"Article I. 

"It Is agreed between the hlgh contraeting parties that the first paragraph 
of article III of the Treaty of Commerce and Navigation of February 26, 1871, 
between the United States and Italy shall be replaced by the foUowing pro- 
vision: 

"The citizens of each of the high contracting parties shall receive in the 
States and territories of the other the most constant security and protection 
for their persons and property and for their rights, Including that form of 
protection granted by any state or national law which establishes a civil re- 
sponslbility for injuries or for death eaused by négligence or fault and gives 
to relatives or helrs of the injured party a right of action, which right shall 
not be restrlcted on account of the nationality of said relatives or helrs; 
and shall enjoy in this respect the same rights and privilèges as are or shall 
be granted to nationals, provided that they submit themselves to the condi- 
tions imposed on the latter." 

[5, 6] This treaty is the suprême law of the land, which Congress 
alone may abrogate, and the courts of the United States must respect 
and enforce it. What is the meaning of the words — 
"including that form of protection granted by any state * * * which es- 
tablishes a civil responsibility for injuries or for death eaused by négligence 
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or fault and gives to relatives or heirs of the injured party a rlght of action, 
whieh right shall not 6e ratricteâ on aecount of the nationallty of said rela- 
tives or heirs, and shall eujoy in thls respect the same rights and privilèges 
as are or shall be grauted to uationals, provided that they submit themselves 
to the conditions imposed on the latter"? 

If an alien widow or an alien widow and child of a citizen of Italy 
who was killed by négligence in Pennsylvania cornes to New York 
and finds the wrongdoer there, suit may be brought in that form 
granted or given by the laws of New York to one of its own citizens 
in such a case. If, then, the New York laws, statutes and décisions, 
read together, make it necessary that a résident and citizen of New 
York, as against such foreign corporation guilty of the négligent act 
in Pennsylvania and which caused death there, must sue in his or her 
own name, the alien referred to may follow that procédure. But is 
such alien confined to such procédure? May not he or she proceed 
under the New York procédure as prescribed in its statute in similar 
cases where the cause of action arises in New York and under its 
statutes? I do not think the treaty referred to was intended to give 
to the alien plaintifï, when bringing action in New York, greater or 
différent rights of procédure and form of remedy than are accorded 
to the résidents and citizens of that state. If this be so, and the 
father or mother, residing in New York, of a person killed by wrong- 
ful act in the state of Pennsylvania — the wrongful act of a Maryland 
corporation doing business there — when bringing suit against such cor- 
poration in New York, it being found there, must under the laws of 
New York (statutes and décisions) bring the action in his or her own 
name, it would seem that the alien must follow the same procédure or 
form of remedy. This would give the alien coming into New York 
and prosecuting his action precisely the same rights and remédies 
which the state of New York accords to its own citizens. If this be 
so, then an amendment setting up the fact, if it be a fact, that the 
father and mother of Dastoli are citizens of Italy would not help the 
plaintiffs in that case. 

In Wooden v. W. N. Y. & P. R. R. Co., 126 N. Y. 10, 26 N. E. 
1050, 13 L. R. A. 458, 22 Am. St. Rep. 803, the défendant was a 
corporation of the state of New York, but did business in operating 
its railroad, in part, in the state of Pennsylvania, where the négligence 
occurred and plaintiff's intestate was killed. He left a widow and 
three children, and the widow brought action in her own name for 
the benefit of herself and the children in New York state against the 
défendant corporation to enforce the liability created by the Pennsyl- 
vania statute. On demurrer the Court of Appeals held and said (126 
N. Y. 16, 26 N. E. 1051, 13 L. R. A. 458, 22 Am. St. Rep. 803) : 

"But it must not be forgotten that the canse of action sued upon Is the 
cause of action given by the lex loci and vindlcated hère and in our tribunala 
upon principles of comity." Léonard r. Columbia Steam Nav. Ce, 84 N. Y. 
53, 38 Am. Kep. 491. 

That cause of action is given to the widow in her own right and as 
trustée for the children, and we open our courts to enforce it in favor 
of the party who has it, and not to establish a cause of action under 
our statute which never in fact arose. The court also held that the 
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action was properly brought in the name of the widow, but also re- 
marked that it must be so brought. Under this holding of the highest 
court of the state of New York that the action when brought by the 
widow is brought by her because the cause of action is given to her 
and to her as trustée for the children, coupled with the décision of 
the Suprême Court of the United States in the Stewart Case, supra, 
it would seem plain that in the fédéral courts the Teti case can be 
maintained in the name of and by the administrators as trustées for 
the widow and children, but it emphasizes the fact that when the 
right of action is given directly to the parents of the deceased in their 
own behalf as well as the recovery, they alone can sue to enforce 
the right. Under the authority of the Stewart Case the action can 
be brought and maintained in the state where défendant is found and 
by the représentatives residing there and authorized to sue in similar 
cases arising in such state where the right of action is given by the 
laws of the state where the négligence and death occurred to a rep- 
résentative or trustée of the persons entitled and such représentative 
sues for their benefît. Such is the Teti case. The Court of Appeals 
in New York has not decided that in such a case the administrators 
appointed hère cannot maintain the action. The point was not up or 
decided in the Wooden Case. It was only decided that the action was 
properly brought by the widow. The case of Johnson v. Phœnix 
Bridge Co., 197 N. Y. 316, 90 N. E. 953, is quite in point hère. The 
statute of Canada gives a right of action in case of death by wrongful 
act or négligence, directly to the "consort and ascendant and descend- 
ant and relations of the deceased." The deceased, a résident of New 
York, was killed in Canada, and in New York the widow was ap- 
pointed administratrix and as such administratrix brought action in 
New York, based on the Canadian statute. Under that statute the 
action must be commenced within a year. After the expiration of 
the year a motion was made to strike out the words "as administra- 
trix," etc. The motion was granted as to the widow, and she was 
allowed to proceed in her individual capacity, but leave to bring in as 
parties the "ascendant and descendant relations" was denied on the 
ground the cause of action in their favor had become barred by the 
lapse of more than one year. Stone as administrator of Stone, De- 
ceased, v. Groton Bridge & Mfg. Co., 77 Hun (N. Y.) 99, 28 N. Y. 
Supp. 446, has been cited. That case is directly opposed and con- 
trary to Stewart v. Baltimore & Ohio R. R. Co., supra. In Strait v. 
Yazoo & M. V. R. Co. et al., 209 Fed. 157, 126 C. C. A. 105, the cause 
of action for the decedent's wrongful death arose in the state of 
Mississippi, where by statute a cause of action is preserved to the 
decedent's mother, brothers, and sisters, which the case says (209 Fed. 
page 160, 126 C. C. A. 108), "was, in Mississippi, enforceable by the 
mother." Laws Miss. 1908, § 721, p. 184. If so, then the mother 
would represent in the action both herself and the brothers and sis- 
ters. The policy of the law there is one action for the benefît of ail. 
The action was brought to enforce this cause of action in the state 
of Tennessee by the mother of the deceased. In Tennessee (where 
there is a similar statute giving a right of action in case of death 
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caused by négligence) it is provided in the statute, as in New York, 
that it shall be brought by and in the name of the decedent's personal 
représentatives. However, the mother brought the action in Ten- 
nessee. The mother vvas net suing in her own right and for her own 
benefit wholly, but for the benefit of herself and the brothers and 
sisters, as, in fact, trustée. The point was raised that this action in 
Tennessee should hâve been brought in the name of the administra- 
tors duly appointed. The Circuit Court of Appeals (Sixth Circuit), 
instead of holding that the action in Tennessee to enforce the Mis- 
sissippi statute must be brought by the one to whom the right to 
prosecute the action in Mississippi for the benefit of ail was given, to 
wit, the mother, held (209 Fed. page 160, 126 C. C. A. 108) : 

"True, If the right of action had arisen in Tennessee, the suit, in view of 
the beneflciaries, woulcl hâve been maintalnable in that state only through a 
Personal représentative of the deceased ; but since the administrator's rela- 
tion to the beneflciaries, like that of the mother in the présent instance, would 
hâve been simply that of a trustée, such a différence in parties plaintiff îs of 
no conséquence. Cincinnati, H. & D. R. Ck>. v. Thiebaud, 114 Fed. 918, 924, 
52 C. C. A. 538 (O. C. A. 6th Oir.)" 

It is apparent that the court was of the opinion that the case would 
hâve been more properly brought in the state of Tennessee, in the 
name of the administrators, but that as the mother suing in Tennessee 
was suing as trustée in fact, it was immaterial that the administrators, 
who would hâve sued as statutory trustées, did not bring the action. 
That court was of the opinion, evidently, that if less attention should 
be paid by courts to mère form and ceremony in protecting and en- 
forcing the rights of persons and more to the préservation of the sub- 
stantial rights of the litigants, better and more speedy justice would 
be doue. It is of course true that no administrator should be per- 
mitted to bring and prosecute an action for the benefit of others unless 
authorized so to do by the law of bis création, or by some statute 
having control of the matter in dispute. But it is by comity alone (and 
the treaty referred to and the transitory nature of the action) New 
York permits the enforcement in New York of the cause of action 
given by the statutes of the state of Pennsylvania in thèse death cases. 
The policy of New York is that such causes of action shall be brought 
and prosecuted by executors or administrators for the benefit of ail 
entitled to the recovery. The policy is one action and one trial. It 
is opposed to the policy of New York to hâve the expense of several 
trials; it might be an action by each of several brothers and sisters, 
when there are several, or an action by each of a large number of 
children, ail depending on the law of the state giving the right of 
recovery in case of death by wrongful act. It seems to this court the 
better and more sensible doctrine and holding that when under and 
by the statute of another state giving or preserving a right of action 
to the widow or children, or parents, or other next of kin, in case of 
death by wrongful act, such statute provides that suit shall be com- 
menced and prosecuted by one of the number, or by administrators, 
for the benefit of ail, that in New York its statutory form of repré- 
sentation shall, or, at least, may be followed when the action to enforce 
the statute is brought in that state. Clearly a recovery by the admin- 
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istrators in the Teti case in New York would bar an action by the 
widow for the benefit of herself and children in this and ail other 
jurisdictions. This is clearly the doctrine of the Stewart Case, supra. 
No one will claim that, in that case, after recovery by the administra- 
tors in the District of Columbia there could hâve been a recovery in 
a suit brought in the name of the state of Maryland to recover dam- 
ages for the death of the décèdent. I do not find the cases quite har- 
monious, and think the right of thèse administrators in the Teti 
case to maintain the action, in vievv of some of the cases, some- 
what doubtful if strict and technical rules are applied. In the Dastoli 
case, where the right of action is preserved to the parents by the stat- 
ute of Pennsylvania and the right to bring and prosecute the action, 
as well as the recovery, are given to them directly, I see no well- 
grounded reasoning which will sustain an action in New York brought 
by the administrators. There is a distinction between acts constituting 
négligence at common law and acts constituting négligence by virtue 
of some statute ; that is, the doing or nondoing of certain acts is 
declared actionable by the statute when they did not constitute nég- 
ligence at common law and a cause of action is conferred upon the 
widow and next of kin. In such cases the statute does not préserve 
to the widow or next of kin, as the case may be, a cause of action 
existing in favor of the décèdent at common law had he survived. 
Where a cause of action is given by statute for acts donc or omitted 
and causing death, which acts do not constitute négligence at common 
law, and hence there is no cause of action in the injured party when 
he survives, and the same act which créâtes or gives the cause of 
action prescribes who shall bring it, well may it be that no other 
person can in any jurisdiction, even when such statute provides for 
an action by an administrator or widow for the benefit of herself and 
children. 

The Pennsylvania statute hereinbefore quoted has recently been 
considered by the Suprême Court of that state in Centofanti v. Penn- 
sylvania R. R. Co., 244 Pa. 255, 90 Atl. 558. The court there holds 
as it has donc heretofore that : 

•Section 10 of the act of Aprll 15, 1851 (P. L. 669), providing that when 
'death shall be occasloned by unlawful violence or négligence, and no suit for 
damages be brought by the party in.iured during his or her life, the widow 
of any such deceased * » * may maintain an action for and recover 
damages for the death thus occasloned, créâtes a new cause of action unknown 
to tlie common law, and the cause of action contemplated by the statute Is 
the tort which produces death, and not the death caused by the tort A suit 
for damages for the death of a person is transitory, and may be maintaiued 
in any jurisdiction where the wrlt can be served, but it must be brought un- 
(ler the statute of the state where the cause of action arose. In such case 
wliere the acts of négligence occur in Pennsylvania and the death occurs in 
Xew Jersey, the action is properly brought by the widow under the Pennsyl- 
vania statute." 

In this case the accident occurred and the injuries were received 
in the state of Pennsylvania, but the deceased was removed to a 
hospital at Trenton, N. J., where he died from his injuries the same 
(lay. The action was brought in Pennsylvania by the widow in her 
owii right and on behalf of her minor children to recover damages. 
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It was contended that as the deceased died in New Jersey, the action 
should hâve been brought under the New Jersey and not the Penn- 
sylvania statute. New Jersey has a statute similar to that of Penn- 
sylvania, which provides that the action, where death is caused by 
wrongful act, shall be brought in the name of the administrator or 
Personal représentative. The court went on to hold, and rightly, of 
course, that the wrongful act or négligence of the défendant and con- 
séquent injuries is the basis of the recovery, and not the death, while 
of course death must follow in order to create a cause of action in the 
widow for herself and children. The court said: "The cause of ac- 
tion under this section is not the death of the party, but the unlawful 
violence or négligence that caused it." There would be no cause of 
action in the widow for the benefit of herself and children unless 
death ensued. In such case there is of course no cause of action in 
the party injured by the négligent acts, as he is dead. Had he lived 
he would hâve had a cause of action for the négligence. The court 
was arriving at the conclusion that the cause of action arose in the 
State of Pennsylvania, where the négligent acts were committed, and 
nôt in New Jersey, where the death occurred. The court was also 
arriving at the conclusion under its former décisions that the cause 
was properly brought by the widow in her own behalf and in behalf 
of her children, and not by the administrators of the deceased. It 
is very clear that the cause of action arose in Pennsylvania, and that 
the action was properly brought by the widow in behalf of herself and 
children, as the statute had formerly been construed in that way by 
the same court. It is equally clear that the statute of Pennsylvania 
gave the cause of action. There would hâve been no justification 
whatever for bringing the action in the name of the administrators of 
the deceased under the Pennsylvania statute, unless it should hâve 
been held that a cause of action arose both in the state of Pennsylvania, 
where the négligent acts were committed, and in the state of New 
Jersey, where the résultant death occurred, and that the right of 
action given by the New Jersey statute may be enforced in Pennsyl- 
vania. This is but a réitération of the case formerly cited so far as 
same is applicable hère. 

In Maryland the action is brought in the name of the state of Mary- 
land for the benefit of those entitled. In the District of Columbia 
the action is brought by the administrators for the benefit of those 
entitled. The action is brought by thèse plaintiffs, respectively, for 
the benefit of those entitled to the recovery. The Maryland statute 
may be enforced in the District of Columbia by action brought by the 
administrators appointed in the District of Columbia. In Pennsyl- 
vania the action is brought by the widow for the benefit of herself 
and children. In New York the action is brought by the administra- 
tors for the benefit of the widow and children. In both Pennsylvania 
and New York the action is not brought in the name of the ones 
entitled to the recovery, but by others for them. This being so, how 
under the Stewart Case, the authority of which has never been ques- 
tioned, can it be that the action in the Teti case cannot be maintained 
by the administrators appointed in New York, where the action is 
brought and the Pennsylvania statute is sought to be enforced. Un- 
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doubtedly the courts in Maryland hâve held and will hold that actions 
under the Maryland statute must be prosecuted in the name of the 
State of Maryland, as the courts in Pennsylvania hâve held that under 
its statute the action must be brought in the name of the vi^idow for 
the benefit of herself and children. 

In Pritchard v. Norton, 106 U. S. at page 130, 1 Sup. Ct. 106, 27 
L. Ed. 104, the court said : 

"Whether an assignée of a chose In action shall sue in his own name or 
that of his assignor is a technical question of niere process, and determinable 
by the law of the forum." 

In Hollenbach v. Elmore & Hamilton Contracting Co. (C. C.) 174 
Fed. 845, 850, this court considered the Stewart Case. In this case 
Hollenbach was killed in Maryland by négligence. He was a résident 
of the state of New York, and an administrator was appointed in New 
York. Action was brought in the name of the administrator to re- 
cover damages for the death. It was based on the statute of Mary- 
land, but not brought in the name of that state. This court held there 
that the action was properly brought in the name of the administrator. 

In United States Fidelity Co. v. Kenyon, 204 U. S. 349, at page 
356, 27 Sup. Ct. 381, 383 (51 L. Ed. 516), the court said: 

"&tewart v. Balt. & Ohio R. R. Co. was an action against a railroad Com- 
pany by an administrator to recover damages for the benefit of a widow 
whose husband's death was alleged to hâve been caused by the négligence of 
the défendant Company. In the course of the discussion of the controlling 
questions in that case the court observed In passing that 'for purposes of 
.iurisdictlon In the fédéral courts regard Is had to the real rather than to 
the nominal party,' and that even in an action of tort 'the real party in in- 
terest is not the nominal plaintifE but the party for whose benefit the recov- 
ery is sought.' " 

My conclusions are that in the Dastoli case the demurrer is well 
taken and must be sustained, and that in the Teti case the demurrer 
is not well taken, and that same must be overruled. 

There will be orders and judgments accordingly, but without costs 
in either case. 



Ex parte LAM PUI. 

(District Court, E. D. North Carolina. October 26, 1914.) 

1. Aliens (i 32*) — Déportation of Chinese — Fairness or Teial. 

On the application of an immigration inspector, made upon his alleged 
Personal knowledge, stating that a Chinese person, In possession of a cer- 
tificate of admission descrlbing hlm as a student, was engaged as a laun- 
dryman, the Secretary of Labor issued a warrant, to which the applica- 
tion was not attached, directing the inspector to talie such person into 
custody, and charging that he was unlawfuUy withln the United States, 
in that he entered in violation of "the Chlnese exclusion laws (section 
21 of the act of Februai-y 20, 1907" [U. S. Comp. St. 1913, § 4270]). 
There was, however, no proof of any violation of the Immigration Act of 
February 20, 1907, and tlie warrant of déportation was sought to lie sus- 
tained ou the ground that such person obtained his certiflcate of admis- 
sion by falsely representlng that he was a student. Upon his arrest he 
was taken into a room, the door to which was during a part of the time 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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locked, and examlned under oath. After having been examlned, he was 
asked if he wished to be represented by coimsel, and promptiy availed 
himself of this privilège. Held that, in view oi the impossibility of sucli 
person or liis counsel ascertaining from the warrant with what violation 
of law he was chargea, and In view of the delay in permitting him to ob- 
tain counsel, he was not accorded the fair and impartial hearing guaran- 
teed to ail persons whose liberty is involved. 

[Ed. Note.— For other cases, see Miens, Cent Dlg. i§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

2. Aliens (§ 32*) — Déportation of Chinese — Peoceedings to Déport. 

The immigration authorities may déport a Chinaman unlawfuUy In 
this country under Immigration Act Feb. 20, 1907, § 21, authorlzing the 
Secretary of Commerce and Labor, when satisfied that an alien has been 
found in the United States in violation of that act, or Is subject to dé- 
portation under that act or any law of the United States, to cause such 
alien to be arrested and deported, as well as under the déportation pro- 
visions of the Ohlnese exclusion laws ; but if they proceed in the arbi- 
trary and summary manner authorized by the immigration law, they 
must proceed strietly in conformity with its provisions. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 8(2, 93-95; 
Dec. Dig. § 32.*] 

S. Aliens (§ 28*) — Déportation of Chinese — Geounds. 

A Chinese person, procuring a certificate of admission by me'ans of 
which he enters the United States by false and fraudulent représenta- 
tions, is unlawfuUy within the United States, in violation of the Chinese 
Exclusion Act, and may be deported. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 88-90; Dec. Dig. 
f 28.*] 

4. Aliens (§ 32*) — Déportation of Chinese — Review bt Habeas Corpus. 

The iînding of the Secretary of Labor in a déportation proceeding is 
final and conclusive, when the proceeding Is fairly conducted and the flnd- 
ing is sustained by évidence; but the court on habeas corpus, though it 
may not weigh the évidence, may détermine whether, when tested by well- 
settled principles, there was évidence giving the Secretary jurisdiction to 
order the déportation. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95: 
Dec. Dig. § 32.*] 

5. Habeas Corpus (§§ 4, 27*) — Scope of Inquiry — Jurisdiction. 

The writ of habeas corpus may not be used as a writ of error; but 
when the petitioner challenges the jurisdiction of the court or tribunal 
by whose mandate toe is deprived of his liberty, he may do so by habeas 
corpus, since, If there be no jurisdiction vested in such tribunal to de- 
prive him of his liberty, the mandate upon which the ministerial officer 
acts Is nuU and K'oid, and the petitioner is unlawfuUy restrained of his 
liberty. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §| 4, 22; 
Dec. Dig. §§ 4, 27.*] 

6. Alibks (§ 32*) — Déportation of Chinese — Proceedings to Déport. 

A Chinese person, in possession of a certificate of admission duly viséed 
when sought to be deported on the ground that such certificate was ob- 
tained by false représentations, though not entitled to demand the con- 
stitutional guaranties accorded to citizens, is entitled to a fair hearing as 
near as may be in accordance with the elementary rules of procédure ob- 
tainlng in ail nations having organized government, securlng the liberty 
of its own citizens and those of other nations within its borders by In- 
vitation or permission. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

•For other ca-ses see same topic & § ndmeek In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Aliens (I 32*) — DEroETATiON OF Chinese — Pbocebdings to Déport — Evi- 

dence. 

When It is sought to déport a Chinese person admitted to the United 
States upon a certiflcate of admission duly visêed, it must be shown by 
évidence, and not merely by suspicions circumstances or conjecture, tliat 
he obtained such certiflcate by means of fraudulent représentations. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84. 92, 93-95; 
Dec. Dig. § 32.*] 

8. Aliens (§ 32*) — Déportation of Chinese — Pkockedings to Déport — Evi- 

dence. 

In a proceedlng to déport a Chinese person who entered the United 
States upon a certiflcate of admission Issued to him as a student, on the 
ground that he vvas a laborer and obtained such certiflcate by false rep- 
résentations, évidence held insuflicient to sustain the charge.. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95 : 
Dec. Dig. § 32.*] 

9. Evidence (§ 584*) — Nature — Suspicion ob Conjecture. 

Evidence is that vfhich hrings to the niind a just conviction of the 
truth or falsehood of any substantive proposition which is asserted or de- 
nied ; and mère suspicion, conjecture, or spéculation is not évidence, and 
cannot be made the basis for a flnding of fact. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2424, 2420, 
24!27 ; Dec. Dig. § 584.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Evidence.] 

Pétition for writ of habeas corpus by Lam Pui, an alien Chinese in 
the custody of W. R. Morton, and held for déportation, upon warrant 
of Hon. W. B. Wilson, Secretary of Labor. Petitioner discharged. 

J. H. Ralston, of Washington, D. C, and Thos. W. Davis, of Wil- 
mington, N. C, for petitioners. 

Francis D. Winston, U. S. Dist. Atty., of Windsor, N. C, for re- 
spondent. 

CONNOR, District Judge. [1] The record discloses that on De- 
cember 27, 1913, upon the application of W. R. Morton, inspector of 
immigration for North Carolina. Hon. W. B. Wilson, Secretary of 
Labor, issued his warrant directing said inspector to take petitioner 
into his custody, charging that he was "unlawfully within the United 
States, in that he entered in violation of a law thereof, to wit, the 
Chinese exclusion laws (section 21 of the act of February 20, 1907.)" 
The inspector was directed to grant petitioner a hearing, to enable him 
to show cause why he should not be deported in conformity vi'ith law, 
and that, pending further proceedings, he be admitted to bail in the 
sum of $1,000. 

W. R. Morton, inspector, took petitioner into his custody and ex- 
amined him, the original sténographie notes of which he transmitted 
to the Secretary of Labor. The Secretary, on April 1, 1914, issued his 
warrant reciting that, from proofs submitted to him, after due hearing 
before Inspector W. R. Morton, he had become satisfied that petitioner 
had been found in the United States in violation of the act of Congress 
approved February 20, 1907, amended by the act approved March 26, 
1910, to wit: 

•For other cases see same toplc & § NtliviEHB In Doc. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"That the sald allen Is tinlawfuUy wlthln the United States, In that he bas 
been found thereiii In violation of the Chinese exclusion laws, and is, there- 
l'ore, subject to déportation under tbe provisions of section 21 of the above- 
mentioned actl" 

The inspecter is directed "to return the said alien to the country 
whence he came." Pursuant to this warrant W. R. Morton, inspecter, 
took petitioner into his custody for the purpose of deporting him. 

On April 13, 1914, a writ of habeas corpus was issued by the judge 
of the District Court of the United States, directed to the said W. R. 
Morton, commanding him to produce the body of petitioner before 
him, to the end that the cause of his détention be inquired into, etc. 
The respondent made return to the writ, setting forth the proceedings 
herein recited, and averring that, in obédience to said warrant, it was 
his purpose to déport petitioner. He moved the judge to dismiss the 
writ and remand the petitioner to his custody. Petitioner resisted said 
motion and moved that he be discharged. He assigned, as grounds 
to sustain his motion : 

(1) That he had not had a fair and impartial trial before the in- 
specter in charge of immigration, or the Department of Labor and 
Commerce, for that the said petitioner, when arrested by W. R. Mor- 
ton, inspecter in charge of immigration, was by him taken to the grand 
jury roem in the United States courthouse, the door to which was part 
of the time locked, and was there examined and catechised by the said 
W. R. Morton, and refused to be permitted to consult with counsel 
until after examination by the said W. R. Morton was completed to 
liis satisfaction, after which he was permitted to consult counsel. 

(2) That the Secretary of Labor was without authority or jurisdic- 
tion to issue said warrant, or direct the déportation of petitioner, for 
that no évidence or proof to sustain the charge made in the original 
warrant, or the finding in the order of déportation, had been sub- 
mitted to the said Secretary, and without such proof the said proceed- 
ing and warrant were void and of no légal efifect. 

Before proceeding to the considération of the merits of petition- 
er's motion for his discharge, it is proper to note the fact that there 
was in the mind of the draughtsman of the warrant for déportation 
some confusion of thought. The allégation made against the peti- 
tioner, and found by the Secretary of Labor to be true, as the basis 
for his order, is that : 

"He is unlawfully wlthln the United States In violation of a law thereof, 
to wit, the Chinese exclusion lavps (section 21 of the act of Febniary 20, 
1907)," and "that the said alien Is unlawfully wlthln the United States, in 
that he bas been found therein in violation of the Chinese exclusion laws, and 
is, therefore, subject to déportation, under the provisions of section 21 of the 
above-mentioned act." 

The examination taken by the inspecter, being the "proofs" upon 
which the "findings" of the Secretary are based, fails to disclose a 
violation of any of the provisions or prohibitions of the act of Feb- 
ruary 20, 1907, being the Immigration Act. Section 21 of that act 
contains ne prohibition of entry or right to remain in the United 
States, but confers upon the Secretary of Labor authority — 

"ûpon being satisfied that an allen bas been found in the United States, In 
violation of this act, or that an allen Is subject to déportation under the pro- 
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visions of thls act, or any other law of the TJnited States, to cause such alleu 
to be taken into custody and returoed to the country whence he came." 

The proceeding instituted by W. R. Morton, inspector, and upon 
which the order for déportation is based, began with the statement 
of the inspector to the Secretary of Labor, being his application for 
a warrant of arrest, bearing date December 26, 1913, in which he 

says : 

"When tàls Chinaman arrived at San Francisco, Cal., he was In possession 
of a section 6 certiflcate, describing hlm as a student, destined to Oakland, 
California. Judglng from the date of his arrivai in this country and the 
length of time he has been at Wllmington, N. C, where he now résides, his 
departure for Wilmlngton must hâve been immediately after his admission, 
showing that the Oakland, California, destination was flctltious. He is en- 
gagea as a laundryman, and has been for the past two years, at the Sam 
Lee laundry, 126 Market street, Wilmlngton, N. 0. He is in possession of 
certiflcate of identity No. 5619." 

Upon this statement, petitioner was rightfully in the United States, 
unless, as suggested by the inspector, he obtained his certificate, which, 
it is conceded, had been properly viséed, by making a fraudulent rep- 
résentation in respect to his status as a student. It is manifest, there- 
fore, that in no aspect of the case was he in the United States in vio- 
lation of the provisions of the act of February 20, 1907. It thus ap- 
pears that the petitioner was not informed by the terms of the war- 
rant wherein he had violated the Chinese Exclusion Act. It would 
seem that, in a proceeding the resuit of which is fraught with such 
serions results to the alien, it would be a reasonable requirement that 
petitioner should, by the terms of the warrant, be informed of the 
character of the charge against him. 

[2] The real purpose of the proceeding is to invalidate the cer- 
tificate upon which he was admitted into the United States. It is 
conceded that the language of section 21 of the act of February 20, 
1907, confers upon the Secretary of Commerce power upon being 
satisfied that petitioner was subject to déportation under "any law of 
the United States," and this, of course, includes the Chinese exclu- 
sion laws. United States v. Wong You, 223 U. S. 67, 32 Sup. Ct. 
195, 56 L. Ed. 354. As is well said by Judge Foster, in United States 
v. Redfern (D. C.) 210 Fed. 548: 

"While no doubt the immigration authorities may déport a Chlnaman un- 
lavrfully in the country under the gênerai immigration act, as well as under 
the provisions of the Chinese exclusion laws, if they elect to proceed in the 
arbitrary and summary manner authorized by the former, they at least ought 
to proceed strictly in conformity with its provisions." 

Without any disposition to take a technical or narrow view of the 
record, although the liberty and rights of a citizen of a friendly power, 
with whom our government has entered into treaty relations, the terms 
of which are clear, is involved, it is worthy of note that the language 
of the warrant of déportation is far from clear. It does not show 
under what law, or upon what facts, the Secretary bases his conclu- 
sion. He says that: 

"From the proofs submitted to me, after due hearing before Inspector In 
Charge W. R. Morton, held at Wilmlngton, N. O., I bave become satlsfled that 
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the alien, Lam Pul, who landed at San Francisco, Cal., ex S. S. Korea, on 
the 8th day of September, 1911, bas been found In the United States in vio- 
lation of the act of Congress approved February 20, 1907, amended by the 
act approved March 26, 1910, to wit: That the said alien is unlawfuUy withln 
the United States in violation of the Chinese exclusion laws, and therefore 
subject to déportation under the provisions of section 21 of the above-men- 
tioned act." 

There is not a scintilla of évidence that the petitioner has com- 
mitted any of the acts prohibited by Act Feb. 20, 1907, § 2. It is fur- 
ther conceded that he has "a section 6 certificate duly viséed." The 
questions, therefore, are whether petitioner was given a fair hearing, 
and whether there is any évidence in this record that he obtained his 
certificate by falsely representing himself to be a student, whereas he 
was, in truth, a laborer and entered in violation of the Chinese exclu- 
sion laws. That this is respondent's contention appears from his re- 
turn to the writ of habeas corpus. He says repeatedly in his return 
that said "certificate was fraudulently obtained" — "that it was ob- 
tained upon a false and fraudulent statement and concealment of the 
real purpose of the alien in coming to the United States." 

[3] It is conceded that, if it be proven that petitioner procured a 
certificate of admission by false and fraudulent représentations, he 
may be deported. He is uniawfully within the United States in vio- 
lation of the Chinese Exclusion Act. United States v. Foo Duck, 172 
Fed. 856, 97 C. C. A. 204; United States v. Lim Yuen (D. C.) 211 Fed. 
1001. 

[ 4 ] Assuming that, although the warrant is rather obscurely phras- 
ed, the Secretary of Labor has so found upon the proofs submitted 
to him, the question arises whether such finding is final and not open 
to review upon a writ of habeas corpus. It is settled beyond controversy 
that such finding is final and conclusive when the proceeding is fairly 
conducted and sustained by "évidence." In Low Wah Suey v. Backus, 
225 U. S. 460, 32 Sup. Ct. 734, 56 L. Ed. 1165, it is said: 

"In order to successfuUy attack by judicial proceedings the conclusions and 
orders made upon such hearings, it must be shown that the proceedings were 
manifestly unfair, that the action of the executive officers was such as to pre- 
vent a fair investigation, or that there was a manifest abuse of the discré- 
tion committed to them by the statute." 

See Lewis v. Frick, 233 U. S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967. 

It is contended by petitioner that the examination had by the inspec- 
ter at Wilmington, N. C, was unfair, and that it utterly fails to dis- 
close any évidence that he was a laborer at that time, or that he pro- 
cured his certificate of admission by false or fraudulent représenta- 
tions. Thèse questions, he insists, can be raised upon the return to a 
writ of habeas corpus — that it is the only remedy open to him. Red- 
fern v. Halpert, 186 Fed. 150, 108 C. C. A. 262, and many other cases. 

[5] It is well settled, by numerous décisions of the Suprême Court, 
that the writ may not be used as a writ of error. When, however, the 
petitioner challenges the jurisdiction of the court or the tribunal by 
whose mandate he is deprived of his liberty and is held in custody, he 
may do so upon the return to the writ of habeas corpus. If there be 
no jurisdiction, no power vested in the tribunal, or officer to deprive 
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him of his liberty, the mandate upon which the ministerial officer 
acts is utterly null and void, and petitioner is unlawfully restrained of 
his liberty. United States v. Tsuji, 199 Fed. 750, 118 C. C. A. 188. 

[6] The question is discussed, the authorities cited, and the line of 
démarcation between those cases in which the writ of habeas corpus 
may, and those in which it may not, be resorted to, in Harlan v. Mc- 
Gourin, 218 U. S. 442, 31 Sup. Ct. 44, 54 L. Ed. 1101, 21 Ann. Cas. 
849. Petitioner insists that the statute confers jurisdiction upon the 
Secretary of Labor to déport only "when he is satisfied that an alien 
has been found in the United States in violation of this act, or that 
he is subject to déportation under the provisions of this act, or of any 
law of the United States" ; that this power may not be exercised arbi- 
trarily and without évidence, meaning thereby proof of the fact upon 
which the order of déportation is founded. That such is the con- 
struction put upon the statute by the Secretary is shown by the rules 
adopted and promulgated for its administration and enforcement. At- 
tention is calîed to rule 22, which requires officers to make thorough 
investigation of ail cases of which they hâve information, and to re- 
port the same to the immigrant officiais, etc. By subdivision 2 of this 
rule the officer is required to make application for a warrant, stating 
the facts bringing the alien within the provisions of the statute, and 
requiring that the proofs of such facts be the best that can be obtained. 

While a statute conferring power to summarily hear and détermine 
rights of person or property, and make final orders afifecting such 
rights, will be so construed as to effectuate the purpose of the légis- 
lative department of the government, in respect to its administration, 
those methods of procédure which expérience has demonstrated to be 
necessary for the protection of such rights against oppressive and arbi- 
trary conduct will be enforced. The courts will not weaken the effi- 
ciency of the législation, or the power conferred upon the adminis- 
trative officer; but they will not sacrifice substantiai and essential 
rights to summary procédure. This principle is especially applicable 
when human liberty is involved. While the petitioner is not entitled 
to demand the constitutional guaranties accorded to our citizens of, 
birth and adoption, he is entitled, by virtue of the certificate issued 
and passed upon by the lawful authorities, under the suprême law of 
the land — the treaty between this republic and China — to demand that 
he be accorded a fair hearing, as near as may be in accordance witb 
elementary rules, of procédure obtaining in ail nations having organized 
government, securing the liberty of its own citizens and those of other 
nations within its borders by invitation or permission. 

Such has been the uniform holding of the fédéral courts. In Liu 
Hop Fong V. United States, 209 U. S. 453, 28 Sup. Ct. 576, 52 L. Ed. 
888, the alien had been admitted as a student holding a certificate, as 
does the petitioner. The District Court adopted the finding of the 
Commissioner of Immigration that he had obtained the certificate by 
false représentations. Upon appeal the judgment was reversed. Mr. 
Justice Day said: 

"Wàen this young man entered a port of the United States In July, 1S99, 
he présentée! such a certificate (as the law required) duly issued and viséed 
by the eonsular représentative of the United States. Upon application for 
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admission this certlficate is prima facle évidence of the facts set fortli therein. 
» * * Tijjg certlficate is the metliod wlilch the two countries contracted 
in the treaty should establish a right of admission of students and others of 
the excepted class into the United States, and certainly it ought to be enti- 
tled to some weight in determinlng the rights of the one thus admltted. While 
this certlficate may be overcome by proper évidence, and may not hâve the 
effect ot a judieial détermination, yet, belng made In conformity to the treaty, 
and upon it the Chinaman having been duly admitted to a résidence in this 
country, he cannot be deported, as in this case, because of wrongfully enter- 
Ing the United States upon a fraudulent certlficate, unless there is some com- 
pétent évidence to overcome the légal effect of the certlficate. In this record 
we flnd no compétent testlmony which would overcome such légal effect of the 
certlficate, and the plaintiff ♦ * * was • • * wrongfully ordered to 
be deported." 

In Hanges v. Whitfield (D. C.) 209 Fed. 675, upon the return to a 
vvrit of habeas corpus, petitioner being in custody under a warrant 
directing his déportation, Reed, District Judge, said : 

"The court wlll not in proceedings of this character consider the testlmony 
or the weight thereof, if properly and fairly taken, to détermine whether or 
not it Is sufflcient to warrant the déportation of an alien. That would be for 
the proper immigration officiais to détermine. But the court may, and it Is 
its duty to. consider the manner of procuring the testlmony, Its competency 
and légal admissibility against the petltioncrs, and détermine whether or not 
they have had a fair and impartial hearlng or trial." 

This ruling is abundantly sustained by the words of Mr. Justice 
Hohiies in Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 201, 
58 L. Ed. 369, and other cases cited in the opinion. 

In United States v. Redfern (D. C.) 210 Fed. 548, Poster, District 

Judge, says : 

"Congress has, Indeed, vested the immigration officers wlth enormous power, 
subject to no check save their own consciences; but in grantlng them dis- 
crétion to arrest and déport any person charged wlth being an alien and un- 
lawfully in the country, I cannot belleve that it waa ever intended that they 
could do so arbitrarily, and wlthout some évidence upon which to base their 
décision." 

In United States v. Quan Wah (D. C.) 214 Fed. 462, Chatfield, Dis- 
trict Judge, says : 

"Nor can the fact that the burden of proof to show right to be in the 
United States is thrown upon the Chinaman necessitate his further showing 
that the action of the authorities who decided he had the right to enter was 
correct, unless the évidence shows that his entry was fraudulently obtained. 
* * * The décision of his right to enter was presvimptively correct, and 
unless the United States sliows persuasively to the contrary, the mère cer- 
tlficate of admission is sntticient." 

See, also, United States v. Lou Chu (D. C.) 214 Fed. 463. 

[7] Those décisions establish the principle, so just and consistent 
with conceptions of American jurisprudence, that, before an alien ad- 
mitted to the United States as a member of the exempt class can be 
deported, it must be shown by évidence, not merely suspicions cir- 
cumstances or conjecture, that he has obtained such admission by 
means of fraudulent représentations. Any other rule would be viola- 
tive of elementary conceptions of justice and fair dealing. In the light 
of the language used by the courts, the validity of the return to the 
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writ must be examined, not for the purpose of weighing or estimating 
the value of the évidence, but of ascertaining whether, when tested 
by well-settled principles, the examination had by the inspecter con- 
stituted évidence upon which the Secretary of Labor had jurisdiction 
to order the déportation. 

[8] It appears, from the examination, that the inspecter found peti- 
tioner in a laundry, 126 Market street, Wilmington, N. C. He arrest- 
ed him, and, together with the government interpréter and stenogra- 
pher, took him into the grand jury room of the United States court- 
house, the door to which was a part of the time locked, and proceeded 
to subject him to an examination under oath. The stenographer's notes 
are attached to the return to the writ. It appears from the answers 
of petitioner: That he is 18 years of âge, unmarried; father and 
mother living in China. Neither of them hâve been in United States. 
His uncle résides at Oakland, Cal. Petitioner, upon being admitted at 
San Francisco, went to Oakland, and remained there four or five 
months ; has been in Wilmington "not quite two years," at laundry of 
Lem Thung, friend of his father. Is attending private school of Mrs. 
Shaw, 211 Walnut street, Wilmington, N. C. ; about one year. The 
first year he did nothing ; stayed in the laundry. Studies second reader 
and Bible, sometimes. Father in the grocery business in China. Had 
$500 when he came to this country. Showed immigration officer check 
for that amount and $20 in gold ; gave check to his uncle. He cashed 
it, and petitioner brought money to Wilmington ; check issued by bank 
in Hong Kong. Has $300 or $400 now. Lem Thung keeps it for him. 
Can read a little English; spells "a number of words given him by 
inspector." He answered the following questions: 

"How long hâve you been worklng for Lem Thung?" "I don't work there ; 
I just stay there." "Do you remember seeing me in that laundry a month 
or about that time ago?" "I remember a person went in there, but I cannot 
recognize you." "When I was there you helped me on my overcoat?" "Y«s ; 
I remember helping you on your overcoat" "That day you were worklng in 
the laundry?" "No; I Just stay there. I was killing a chlcken, and helped 
cook a little." "I didn't see you killing chickens; you were handling laun- 
dry." "I am not worklng there; I am attending private school at 211 Walnut 
street. * * * Then, nobody In town has seen you do any laundry work?" 
"They may hâve seen me in there, but I do not think they hâve seen me work 
there." "Do you know how to run those machines, then?" "No." "Did you 
ever wrap up bundlîs of coUars and put tickets on them?" "Sometimes I do. 
In the summer I help them out a little and wrap up bundles." "What were 
you doing in that laundry when I came thls mornlng? You were stripped 
down to your worklng clothes." "I was helping Lem Thung because he was 
sick. I had some coUars in my hand." "When Lem Thung Is sick, and you 
help him out, what does he give you for the work?" "Nothing." "Does he 
give you your board?" "I offered him board, but he does not want to take it." 

At this stage of the examination the inspector says : 

"You hâve been arrested under a déportation warrant. Do you wish to be 
represented by counsel?" A. "Yes." (Hère the alien Is accorded opportunity 
to retain counsel, which he does. Attorneys Davis & Davis, who appear is 
his behalf, are advised as to the procédure for submitting a brief and for 
the conduct of deportment warrants generally.) 

The record states that petitioner had certificate of identity No. 5619 
in name of Lam Pui, alleged student. It appears that Mr. Davis, coun- 
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sel for petitioner, after being advised as to his rights, filed affidavits of 
several persons who corroborated petitioner's statement. Thereafter 
they were cross-examined by the inspector, when they fully corroborat- 
ed petitioner's statement. Just why the inspector failed to inform 
petitioner, before subjecting him to the examination, of his right to 
hâve, and an opportunity to procure, counsel, is not easy to under- 
stand. Such conduct is so utterly at variance with the course pursue<£ 
by ail judicial officers, both state and fédéral, that it arrests the atten- 
tion and jars the conception of fair procédure. It may be that the 
form in which a number of the questions were framed, involving a 
charge based upon the alleged personal knowledge of the inspector, 
and calling for exculpation by the petitioner, throws some light upon 
the mental attitude of the inspector. This suspicion is strengthened 
by référence to the fact that the application for the warrant is based, 
not upon affidavits or statements of others, but upon the alleged Per- 
sonal knowledge of the inspecter. He states in the application as his 
opinion that "it seems more probable that his landing was fraudulent 
and surreptitious." That petitioner would hâve retained counsel be- 
fore the examination was had, if informed of his right to do so, is 
shown by his prompt acceptance of the privilège when accorded to him. 
I concur in the opinion of Judge Reed in Hanges v. Whitfield, supra, 
that the examination — 

"must be a lawful proceeding, the charge established by compétent évidence, 
and the aliens afforded a fair hearing and opportunity to discrédit or dis- 
prove the évidence adduced against them. Such an opportunity requires that 
they hâve the benefit of counsel at every stage of the proeeedings after their 
arrest, vrtth the right to cross-examine witnesses whose testimony is to be 
used against them. • • * The right of eross-examination is one of the 
principal, as It Is one of the surest, tests which the lavy affords for the ascer- 
talnment of the truth in ail disputed matters of fact. * * * It Is con- 
tended in behalf of the Inspector that he is authorized under rule 22 of the 
Bureau of Immigration to arrest and examine the petitioners after the war- 
rant for their arrest was issued, without informing them of their right to 
counsel, and to deny to them the right upon the hearing required to be given 
them untll such tlme as he may see fit to thereafter permit them to bave 
counsel. If that is the effect of the rule, it is inconsistent wlth the usual 
and uniform procédure in ail judicial proeeedings under the laws of the 
tJmted States whereln it is sought to deprlve persons lawfuUy therein of 
their Personal and property rights, and but emphasizes the neeessity of immi- 
gration officiais foUowing strictly the law providing for the déportation of 
aliens, to the end that they shall not be deported, except upon légal évidence, 
which establishes, with reasonable certainty, at least, the charges upon which 
It is sought to déport them." 

Long, and frequently sad, expérience teaches that when officers in- 
trusted with the administration of laws affecting the liberty of men are 
permitted to set aside and disregard those safeguards which the wis- 
dom of the âges hâve set up for the protection of liberty, in respect to 
those of one race or color, one creed or clime, it is but a short, and 
easily taken, step to do so when the liberty of the citizen is involved. 
If neeessity, or the public safety, demands that swift, unusual, and 
summary methods of procédure be permitted, the power should be 
conferred by the people's représentatives in Congress in clear and un- 
mistakable terms, and not by rules of departments conferring such 
power upon inspectors. 
217 F.— 30 
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I venture to think that there was no necessity for the procédure 
adopted in this case. Petitioner was one of less than a half dozen 
Chinamen in a city of 30,000 inhabitants, a very large majority of 
whom were American citizens. There is no suggestion that there was 
any concealment by petitioner of his résidence, or manner of life, or 
occupation. It would seem that if, pursuing the occupation of a la- 
borer for two years in Wilmington, it would not hâve been difficult 
to haveiound some person who had seen him doing so, Inquisitorial 
methods of fixing guilt upon persons do not commend themselves to 
the minds of American lawyers or laymen. They are contrary to the 
genius of our institutions. Not a single person, other than the in- 
specter, is produced who says that he saw petitioner laboring in the 
laundry. Those who are produced by petitioner, including the lady 
who was teaching him, sustain and corroborate his déniai. It is 
worthy of note that, in his sworn return to the writ, the inspector says 
that petitioner was présent at the hearing — 

"in person, and as well was represented by counsel ; his attorney, Thos. W. 
Davis, Bsq., being personally présent at said hearing, and who represented 
him now on this proceeding." 

This is not that f rank, full, and complète' statement which the court 
is entitled to expect from an officer exercising a quasi judicial func- 
tion. I am clearly of the opinion that the petitioner was not accorded 
the fair and impartial hearing which our laws guarantee to ail per- 
sons whose liberty is involved. This is especially true in regard to 
a citizen of another country, holding a certificate of admission which 
the Suprême Court says "ought to be entitled to some weight," and 
not to Se set aside for fraud "unless there is some compétent évidence 
to overcome the légal effect of such certificate." 

Eliminating the statement of the inspector, improperly inserted in the 
examination by which it is sought under the guise of a question to estab- 
lish a fact, is there anything approaching the dignity of évidence of the 
charge so vaguely made in the warrant ? It is manif est that, except as 
explained by the inspector dehors the warrant, neither the petitioner nor 
his counsel, when permitted under instructions of the inspector to ap- 
pear, could hâve ascertained with what violation of law petitioner was 
charged. There is a painful obscurity in the entire procédure, except 
the application for the warrant, which was not attached to it. It must 
be kept in view that the petitioner is not to be deported because, after 
being permitted to enter as a student, he bas been foimd laboring in 
a laundry. This does not constitute a deportable violation of the law. 
United States v. Lim Yuen (D. C.) 211 Fed. 1001, and cases cited. 
The charge is that he procured the certificate by false and fraudulent 
représentation. No one swears that he did so ; no one testifles that he 
made any statement which was false. It is conceded that the charge 
may be established by reasonable and fair inferences to be drawn from 
évidence. 

Petitioner, 18 years of âge, cornes to this country with $500. He 
lands at San Francisco and goes to Oakland, Cal., where he résides 
with his kinsman four or five months, and comes to Wilmington, where 
Lem Thung, "a bosom friend of niy father," résides. During the first 
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year he does nothing. Thereafter he goes to school, giving the name 
and résidence of the teacher. He spells the words put to him by the 
inspecter. Accepting his statement as true, and it is not denied by 
any one, he helped the inspecter put on his overcoat one time. He kill- 
ed a chicken and "helped cook a little." "In the summer he helps them 
ont a little and wraps up bundles ;" helped Lem Thung "because he was 
sick ; had some collars in my hand" ; helped him "sometimes when sick, 
but not always." If this constitutes évidence, proof of the charge, it 
is conceded that its weight is for the Secretary of Labor, and the court 
will not undertake to estimate its value or the finality of its probative 
force. In Harlan v. McGourin, supra, Mr. Justice Dav, quoting the 
language used in Hyde v. Shine, 199 U. S. 84, 25 Sup. Ct. 764, 50 L. 
Ed. 90, "In the fédéral courts * * * it is well settled that upon 
habeas corpus the court will not weigh the évidence, although if there 
is an entire lack of évidence to support the accusation the court may 
order his [petitioner's] discharge," says: 

"In so stating, the learned justice * • • was but afBrnilng tbe rule weli 
established under section 1014 that there must be some testimony before the 
Cominissioner to support the accusation in order to lay the basis for an order 
of removal ; otlierwise, the accused could be discharged upon habeas corpus, 
although the court could not weigh the e\ideiice when the record shows that 
some évidence was taken." 

In United States v. Williams, 200 Fed. 538, 118 C. C. A. 632 {C. C. 
A., 2d Circuit) Judge Noyés wrote the opinion for the court. Judges 
Coxe and Ward, thinking that their views upon this point vvere not 
expressed clearly, concurring, said : 

"The opinion does not, however, malce entirely clear our views upon a single 
point. We think that some évidence must be presented to justify a judg- 
ment of déportation and that conclusions of law must hâve some facts upon 
whieh to rest. The immigrant may, in a sensé, hâve a fair hearing, although 
the conclusions drawn by the executive officers be whoUy unsupported by 
proof." 

[9] Text-writers and judges hâve undertaken to define the word 
"évidence," as applicable to judicial investigation, with more or less 
success. Probably no more satis facto ry définition is found, for prac- 
tical purposes, than that given by Mr. Edward Livingstone : 

"Evidence is that which brings to the mlnd a Just conviction of the truth or 
falsehood of any substantive proposition which is asserted or denied." Draft, 

Code. 

It is elementary that in judicial proceedings the question whether 
the record discloses any évidence is for the court. The weight to bc 
given évidence is for the trier of the issue of fact. It is also elementary 
that mère suspicion, conjecture, spéculation, is not évidence, neither 
can it be made the basis for iinding a fact in issue. The industry of 
counsel affords a number of illustrative expressions of courts. In 
People v. Van Zile, 143 N. Y. 372, 38 N. E. 381, Andrews, Chief 
j ustice, says : 

"Suspicion cannot give probative force to testimony which in Itself is in- 
sufficient to establlsh or to justify an inference of a partlcular fact." 
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Judge Caldwell, in Boyd v. Glucklkh. 116 Fed. 131, 53 C. C. A. 451, 
well says: 

"The sea of suspicion has no shore, and the court that embarks upon It is 
without rudder or compass." 

It may be that, upon a full, fair, hearing, in which petitioner has 
the benefit of counsel, and ail of his rights secured to him, the govern- 
ment will be able to establish the charge made against him. I am 
of the opinion that such a hearing has not been had, and that no évi- 
dence has been adduced upon which the finding that petitioner procured 
his certificate by false and fi'audulent représentations can be sustained. 
Thèse are the only questions presented upon this record. 

The petitioner is entitled to be discharged f rom custody. An order 
to that efifect will be drawn. 



Ex parte LAM FUK TAK. 
(District Court, E. D. Nortli CaroUna. October 26, 1914.) 

1. Aliens (§ 32*) — Depoetation op Ohinese — Proceedings to Depoet — Evi- 

dence. 

In a proceeding to déport a Cliinese person, who entered the United 
States upon a certificate of admission issued to him as a merchant, on 
the ground that the certificate was obtained by false représentations, év- 
idence held Insufficient to sustain this charge. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.*] 

2. Aliens (§ 32*) — Déportation of Chinese — Peoceedings to Déport — Evi- 

dence. 

In a proceeding to déport a Chinese person, it was manlfestly Improper 
for the immigration inspector, who had such person in his custody, 
charged with the duty of giving him an opportunity to show cause why 
he should not be deported, to Insert in the examina tion his own unverifled 
statement that such person was found engaged in laundry work, without 
olïering hlmself as a wltness in the regular way, and his statement could 
not support a warrant of déportation. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

Application by Lam Fuk Tak for a writ of habeas corpus. Peti- 
tioner discharged. 

J. H. Ralston, of Washington, D. C, and Thos. W. Davis, of Wash- 
ington, N. C, for petitioner. 

Francis D, Winston, U. S. Dist. Atty., of Windsor, N. C, for re- 
spondent. 

CONNOR, District Judge. [1,2] The procédure in this case was, 
in ail respects, the same as in the Matter of Lam Pui, 217 Fed. 456. 
The writ of habeas corpus was issued for both petitioners, and heard 
at the same time. The facts found in the matter of Lam Pui are ap- 
plicable to petitioner, except in respect to the examination. Petitioner 
held certificate of identity No. 13574. He was admitted at San Fran- 
cisco, as a merchant. From his examination, there being no other tes- 

•ï'or other cases see same topic & S numebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



EX PARTE LAM FUK TAK 469 

timony before the Secretary, it appears that petitioner is 30 years of 
âge, married, has two children, had at time of arrest been in United 
States not quite two months, and brought with him $1,000 in gold, 
of which he now has $800 ; has been in Wilmington one month ; stays 
with Lem Thung, 126 Market street. When in China, he was in the 
f eather fan business ; also in grocery business. His f ather was the 
sole owner of store. He died, and petitioner inherited the business. 
He sold eut the feather fan business ; had three partners. Lem Thung 
is a distant cousin. The sole évidence of his présent occupation is 
f ound in the answers to the following questions : 

"Do you remember seeing me in the Market Street Laundry about a mouth 
ago? Yes. How long bave you been working there? I am not worklng there. 
I am only stopping there, looking for some kind of business. When I saw 
you there a month ago, and you were working there, you were helping Lem 
Thung, because he was sick; is that the idea? You mean to tell me that, 
since you hâve been in that laundry, you hâve never done a tap of work of 
any kind? Except sometimes I take up laundry and put it in the right place. 
What were you doing in that laundry when I saw you a month ago? Noth- 
ing. Does Lem Thung charge you for board down there? No." 

At this point the inspecter puts in the record : 

"On the occasion of a visit to that laundry by the inspector In charge, on 
or about Deeember 20, 1913, this Chinaman was found engaged in laundry 
work there — -126 Market street." 

He is then asked whether he can read and write Chinese, and an- 
swers that he can. He is, at this time, told that he has been arrested 
upon a warrant in déportation proceedings, and asked if he wishes 
counsel, to which he responds, "Yes." 

The same proceeding was had in the case of Lam Pui. 

It would seem unnecessary to pursue this investigation. Petitioner, 
a merchant in China, comes hère and is admitted as a merchant, bring- 
ing $1,000 in gold, two months since; has been in Wilmington about 
one month. Except for the statement inserted in the /ecord, not un- 
der oath, and doubtless without the knowledge of the petitioner, by 
the inspector, there is not a scintilla of évidence tending to establish 
the charge that petitioner obtained his certificate of admission by 
false or fraudulent représentation. It is manifestly improper for an 
inspector, who has a person in his custody charged with the duty of 
giving him an opportunity to show cause why he should not be de- 
ported, to insert in the examination his own unverified statement re- 
garding the very matter in controversy. If he wishes to become a 
witness against the alien, he should offer himself in the regular way. 
The petitioner and his counsel should hâve an opportunity to confront 
and cross-examine him. 

The statement of the inspector must be stricken out and disregarde J. 
The fact that it is inserted in the record tends strongly to show that 
petitioner was not given a fair hearing. Eliminating this statement, 
there is no évidence upon which the order of déportation can be sus- 
tained. 

L,et the petitioner be discharged. 
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In re SUPEENANÏ. 
(District Cotirt, N. D. New York. Oetober 21, 1914) 

1. Partnership (§ 237*)— Dissolution— Sale of Inteeest to Continuins 

Partnee — Efi'-ect. 

Where one of two partners sells his entire Interest in the propeity of 
the firm to the other partner, the latter takes an ahsolute title to tlie 
property, subject to uo lien in favor of partnersWp crcdltors, and thou^îli 
they may hâve equities as against Individual creditors of the partners, 
they eannot enforce them except through proeeedings to wiud up the firm 
and distribute Its assets. 

[Ed. Note.— For other cases, see Partnershlp, Cent. Dlg. 6§ 489, 490, 49.^? 
494 ; Dec. Dig. § 237.*] ' 

2. Paetneeship (§ 264*)— Dissolution- Sale of Interest to One Partnek. 

A sale by one of two partners of his entire interest in the iirm prop- 
erty to the remaining partner, diss(ih-es tho firm. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dig. §§ GOS. 014. 
017; Dec. Dig. § 264.*] 

.'!. Paiïtneeship (§ 279*)— Dissolution op Fiek— Rights of Firm Ceeditoss. 
Where a flrni i.s dissolved by a sale by one partner of his entire in- 
terest in the firm property to the other i)artner, siich dissolution does 
not affect the liability of the partners to firm creditors, except so far as 
they niay be released for a considération. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dlg. §§ 636, 637; 
Dec. Dig. § 279.*] 
4. Bankeuptct (§196*) — Partnebship — Dissolution or Firm— Partnershii' 
Creditors — Sale of Property — Custodï of Banheuptoy Court — Isïee- 

FERENCE. 

Where a flrm was dissolved by a sale of the interest of one of the part- 
ners to the other more than four months before the latter hecame a bank- 
rupt, and in the meantime flrm creditors secured judgnients against the 
firm, they were not entitled to enforce exécutions against the property 
which had previously helonged to the firm, and which had passed into 
the custody of the bankiuptcy court, but were bound to enforce their 
rights and equities in the bankruptcy proceeding. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 306-316; 
Dec. Dig. § 196.*] 

In Bankruptcy. In the niatter of F. Rae Suprenant, bankrupt. 

Motion by trustée in bankruptcy to continue an injunction granted' 
on order to show cause restraining the sheriff and certain judgment 
creditors of Moody and Suprenant from selling on exécution or in- 
terfering with certain personal property formerly owned by the firm 
or copartnership of Moody & Suprenant, but which property came 
into the sole possession of Suprenant as alleged owner more than 
four months prior to the filing of the pétition in bankruptcy against 
Suprenant, by the purcliase thereof by Suprenant, he paying a suin 
in cash and assuming the payment of ail the firm debts and liabilities 
and thereafter continuing the business in his own name. Ail the facis 
will appear in the opinion. Motion granted. 

Henry W. Williams, of Glens Falls, N. Y., for trustée. 
Chambers & Finn, of Glens Falls, N. Y., for judgment creditors. 

RAY, District Judge. From about March 10, 1913, C. W. Moody 
and F. Rae Suprenant (Suprenant being the above-named bankrupt),. 

•For oUier cases see sama topic & § numbee In Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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were copartners dolng business under the firm name of Moody & 
Supfenant. More than four months prior to the filing of the péti- 
tion in bankruptcy by Suprenant he bought out the entire interest of 
Moody in the firm's property, his sole partner in the business, and 
thereafter conlinued the business openly in his own name, having gone 
into sole and exclusive possession of ail the firm's property, and treat- 
ing it as his own. As part of the considération Suprenant assumed 
and agreed to pay ail the firm's debts and habilities. In continuing 
this business in his own name he purchased goods to replenish the 
stock, some for cash, some on crédit, and some was partly paid for 
in cash and crédit given for the balance. He paid something on the 
old debts of the firm pursuant to his agreement that he would pay 
ail. No judgment or judgments existed against the firm at the time 
of this sale and transfer. On the 4th day of September, 1914, the 
voluntar}' pétition in l^ankruptcy of Suprenant was tiled and adjudi- 
cation made. A receiver was appointed on the 8th day of September, 
1914. On the 25th day of September, 1914, the tru.stee herein duly 
qualified. First the receiver and then the trustée succeeding went into 
the possession of ail the property in Suprenant's possession, including 
that in question. About April 30, 1914, certain firm creditors sued on 
their daim, and at some later time, not stated, obtained judgments 
against Moody and Suprenant on debts owing by the firm at the time 
of such sale, and September 2, 1914, exécutions were issued and a 
levy made by the sherifï, it is claimed, on the property of Moody 
and Suprenant. No pétition in bankruptcy has been filed against the 
firm or copartnership, or Moody. Other judgments hâve been ob- 
tained against the partners of the firm on firm debts. 

It is claimed by thèse judgment and exécution creditors of the 
former fîrm or copartnership of Moody & Suprenant that, notwith- 
standing the s'aid sale of Moody to Suprenant, the property which the 
copartnership owned at the time of such sale remains the property 
of the firm, and is subject to levy and sale on exécution against the 
members of that firm notwithstanding the bankruptcy of Suprenant 
and the appointment of a receiver and trustée in the bankrupcy pro- 
ceedings against him, and that such property does not pass to the 
trustée of Suprenant. Whether or not, after a sale of the property 
and its conversion into money in the pending bankruptcy proceedings, 
the firm creditors will, in equity, be entitled to the proceeds of the 
property found and identified as firm property at the time of the 
sale to Suprenant in satisfaction, so far as it will go, of their claims, 
is not now up or before the court. The question is, notwithstanding 
any equity or équitable claim or lien (if any) which thèse firm cred- 
itors hâve, shall the property remain in custodia legis, where it now 
is — that is, in the possession of the court in bankruptcy for purposes 
of administration and distribution — or may thèse judgment and exécu- 
tion creditors of the firm of Moody & Suprenant hold it on exécution 
and sell same as property owned by the firm and not by Suprenant? 
This, of course, involves the question whether or not the title of the 
property passed to Suprenant on the sale by Moody to him. If the 
title did pass to Suprenant it passed to the trustée, even if subject to 
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some equity which may be enforced, and is lawfully in custodia legis, 
and this court may enjoin any levy on and sale thereof, and it may be 
sold by the trustée. The judgments created no lien until exécution 
issued and levy made, and ail judgments were docketed within four 
months of the bankruptcy of Suprenant. 

In the State of New York and many other jurisdictions it seems 
to be the well-settled law, in the absence of fraud making the sale or 
transfer voidable, one of two partners may sell or relinquish to the 
other ail his interest in the partnership property, such other agreeing 
to pay the firm debts, and that in such case the purchasing partner 
acquires the same ownership and dominion of the property as if it 
had ever been his own separate property, and that, the sale being made 
in good faith, the title vests in the purchasing partner as his own 
private estate, free from any lien or equity in favor of partnership 
creditors. This assumes, of course, that the law had not at the time 
of such transfer taken the partnership property into its custody for 
purposes of administration and distribution. This is true even if the 
purchasing partner turns out to be insolvent at the time of buying 
out the other partner, and this seems to be the rule as well laid down 
by the Suprême Court of the United States. Partnership creditors 
hâve no lien on partnership assets growing out of the partnership, at 
least until the property passes into custodia legis and is being admin- 
istered and a lien is declared. Prior to that time partnership cred- 
itors may hâve an equity to hâve the partnership property applied 
to the payment of partnership debts, but this equity of the creditors 
of the partnership is a derivative one. It is not held or enforceable 
in their own right. It is derived from the right of the partners to 
hâve the partnership property applied to the payment of the part- 
nership debts in préférence to those of any individual partner. So 
long as the partnership exists and the partners are in a situation to 
enforce this right, the creditors may appeal to the courts, or either 
partner may, but when there are two partners and the one has sold 
out to the other, the purchasing partner taking the property as his 
own individual property, the creditors are in no situation or condition 
to enforce the right or equity referred to. 

The leading case in New York on this subject is Dimon, Receiver, 
etc., v. Hazard, 32 N. Y. 65, where it is held: 

"Where one of two partners retires from business, rellnquishing to tho other 
ail his interest in the partnership property, the remaining partner acquires 
the same dominion as if it had ever been his own separate property. The 
assignment being made in good faith, the title vests in the assignée as his 
own private estate, free from any lien or equity in favor of partnership cred- 
itors. Such assignée may lawfully transfer such property in payment of his 
individual debts." 

This case is cited, approved, and followed in Stanton, as Receiver, 
etc., v. Westover et al, 101 N. Y. 265, 267, 4 N. E. 529, where it was 
held one of two partners, on retiring from the business, transferred to 
his copartner his interest in the firm property, each agreeing to pay one- 
half of its debts. The firm was solvent, but the remaining partner was 
in fact insolvent at the time. This, however, was not known to him 
or the retiring partner, and the transfer was made in good faith. In an 
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action wherein creditors of the firm claimed a préférence over the in- 
dividual creditors of the remaining partner, held that by the transfer 
the title vested in the remaining partner as his own private estate ; that 
he acquired the same dominion over it as if it had always been his own 
separate property, free from any lien or equity on the part of partner- 
ship creditors, and that transfers by him of the property in payment 
of individual debts were lawful. And as to this case, see 10 N. Y. An- 
notated Digest, p. 814. 

This is stated to be the law in Parsons on Partnership {4th Ed.) note 
1 to section 248, on pages 330, 331. It is there said : 

"Where one partner transfers the assets to his copartner a question arlses 
of a différent sort. There is in that case an intention to pass the property 
from the flrm to the purchasing partner. Both parties acting together hâve 
power to convey flrm property of any kind ; and hère theref ore the légal title 
passes. The firm creditors hâve no more right to complain than the creditors 
of any debtor who has conveyed away his property ; they can complain, that 
is, only when the conveyance is a fraud upon creditors. In the ordinary case, 
therefore, the firm creditors hâve no right to complain, and no claim upon 
the property transferred. Schleicher v. Walker, 28 Fia. 680, 10 South. 33; 
Stanton v. Westover, 101 N. Y. 265, 4 N. E. 529. And the same thing is true 
if the transfer is not to one of the partners, but to an individual créditer of a 
partner, or to a third party, provided ail the partners assent." 

Dimon v. Hazard, supra, is cited and followed also in Crâne v. Roosa, 
40 Hun, 458; Cory v. Long, 32 N. Y. Super. Ct. 497; Durfee v. Bump, 
3 N. Y. Supp. 507,^ and is applied in Crook v. Rindskopf, 105 N. Y. 
482, 484, 488, 12 N. E. 174. See, also, 30 Cyc. 545, etc. 

In Saunders v. Reilly, 105 N. Y. 12, 12 N. E. 170, 59 Am. Rep. 472, 
the court held : 

"A mère gênerai ereditor of a flrm, having no exécution or attachment, has 
no lien whatever upon its Personal assets. While firm creditors are entitled 
to a préférence over creditors of the individual members of the flrm in the 
payment of their debts out of the assets of the firm In course of liquidation, 
their equity is not held or enforceaWe in their own right, but is a derivative 
one, practically a subrogation to the equity of each individual partner to hâve 
the firm assets applied primarily to the payment of its debts ; and, where no 
such equity exists in f avor of any member of the firm, the firm creditors hâve 
none. Where, therefore, judgment is recovered against ail the members of a 
flrm upon a joint obligation, not an indebtedness of the flrm, the firm prop- 
erty may be levied upon and sold on exécution issued on the judgment ; and 
after such sale no rights, légal or équitable, in such property are left to the 
firm creditors, but the purchaser aequires full title although the flrm be In- 
solvent." 

In the course of its opinion in this last-cited case (105 N. Y., at page 
18, 12 N. E. at page 172), the court said : 

"But one of two partners may transfer ail of his Interest in the partner- 
ship property to his copartner, and the purchasing partner will be vested wlth 
the absolute title to the corpus of ail of the partnership property, as if it 
had always belonged to him. Stanton v. Westover, 101 N. Y. 205 [4 N. E. 520 1. 
And ail the members of a firm may sell the partnership property, even if 
wholly Insolvent, to a purchaser iu good faith, and thus convey, free from 
the claim of flrm creditors, a good title to the firm property. Instead of 
selling for cash they may transfer firm property to pay a firm debt. And 
they may transfer the flrm property to pay a joint debt for whlch they are 

1 Reported In full in the New York Supplément ; reported as a memorac 
dum décision without opinion iu 51 Hun, 637. 
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Jointly liable outside of the business of the flrm, and the Joint créditer wlU ob- 
tain a good title to the flrm property. Therefore, wliile firm property will not 
pass under successive sales upon exécutions issued against thé individuai 
partners, we can see no reason to doubt tliat sucb property will pass under' 
a sale upon a joint exécution against ail the partners, Issued upon a judg- 
ment recovered for any joint debt whatever." 

In Case v. Beauregard, 99 U. S. 119, 25 L. Ed. 370, the court held: 

"A member of a flrm assigned and transferred in good faith bis interest in 
the partiiership property in payment of a just debt for which he was soleiy 
liable. The creditor took possession of it and sold it to A., who, by an aet of 
sale, in which the other member of the flrm unlted, transferred it for a val- 
uable considération to B. The flrm and the members of it were insolvent. C, 
olalming to be a simple-contract creditor of the flrm, then filed bis bill to sub- 
ject the property to the payment of his debt. Held, that C. had no spécifie 
lien on the property, and, there being no trust which a court of equity eau eii- 
force, the bill cannot be sustained." 

In the course of its opinion the court said : 

"No doubt the effects of a partnership belong to it so long as it continues in 
existence, and not to the individuals who compose it. The right of each part- 
ner exteuds only to a share of what may remain after payment of the debt.s 
of the flrm and the settlement of ifcs accounts. Growiug ont of this rigbt. or 
rather included in It, is the right to bave the partnership property applied to 
the payment of the partnership debts in préférence to those of any individuai 
partner. This is an equity the partners bave as between themselves, and iu 
certain circurastanees it inures to the benefit of the creditors of the flrm. 
The latter are said to hâve a privilège or préférence, sometlmes loosely de- 
nominated a lien, to hâve the debts due to them paid out of the assets of !i 
firm in course of liquidation, to the exclusion of the creditors of its several 
members. Their equity, however, is a derivatlve one. It is not held or en- 
forceable in their own right. It is practically a subrogation to the equity of 
the individuai partner, to be made effective only through him. Hence, if he 
is not in a condition to enforce it, the creditors of the flrm cannot be. Rice 
v. Bamard et al., 20 Vt. 479 [50 Am. Dec. 54J ; Appeal of the York County 
Bank, 32 Pa. 446. But so long as the equity of the partner remains in him. 
so long as he retains an interest in the flrm assets, as o partner, a court of 
equity will allow the creditors of the firm to avail themselves of his equity, 
and enforce, through it, the application of those assets primarily to payment 
of the debts due them, whenever the property cornes under its administra- 
tion. 

"It is indispensable, however, to such relief, when the creditors are, as in 
the présent case, simple-contract creditors, that the partnership property 
should be witbin the control of the court, and in the course of adm.inistratwn, 
irought tlicre hy the lankruptcy of the flrm, or by an assignment, or by the 
création of a trust hi some mode. This is because neither the partners nor 
the joint creditors bave any spécifie lien, nor is there any trust than can be 
enforced until the property bas passed in custodia legis. Other property can 
be foUowed only after a judgment at lavv bas been obtained and an exécution 
bas proved fruitless." 

In Fitzpatrick v. Flannagan, 106 U. S. 648, at page 654, 1 Sup. Ct. 
369, at page 374 (27 L. Ed. 211), the court said: 

"The légal right of a partnership creditor to subject the partnership proi>- 
erty to the payment of bis debt consists simply in the right to reduoe his 
claim to Judgment, and to sell the goods of his debtors on executioa. lli.s 
right to appropriate the partnership property speclfleaDy to the payaient of 
his debt, in equity, in préférence to creditors of an individuai partner, is de- 
rived through the other partner, vvbose original right it is to bave the partner- 
ship assets applied to the payment of partnership obligations. And tlis eq- 
uity of the creditor subsista as long as that of the partner, through which it 
is derired, remains ; tliat Is, so long as the partner hlmself, iu the language of 
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this court in Case v. Beauregard, 99 TJ. S. 119, 125 [25 L. Ed. 370], 'retains 
an interest in the firm assets, as a partner, a court of equity will allow the 
creditors of the firm to avail themselves of his equity, and enforce, througb 
it, tlie application of those assets primarily to payment of the debts due them, 
whenever the property cornes under its administration.' 

"It follows from this view that, even though the partnershlp of Rummel & 
Son was not dissolved, Eummel had the right, with the consent of Cutler, to 
appropriate the property to the payment of his individual debt to Huiskamp 
Bros., because the plaintiCE, at the time the mortgage was made by Rummel to 
Huiskamp Bros., had no spécifie lien upon the property, and there was no 
trust impressed upon it at that time which could be enforced by the plain- 
tiff. It was only necessary that the disposition of the property should hâve 
been bona fide on the part of both parties, and without any intent to hinder 
or delay the plaintiiï. Howe v. Lawrence, 9 Cush.. (Mass.) 553 [57 Am. Dec. 
68], and cases there cited ; Locke v. Lewis, 124 Mass. 1 [26 Am. Rep. 631]." 

This is quoted and approved in Huiskamp v. IVIoline Wagon Co., 121 
U. S. 310, 323, 324, 7 Sup. Ct. 899, 905 (30 L. Ed. 971), in which case 
the court held : 

"One partner may, with the consent of his copartner, apply the partner- 
shlp property to the payment of his individual debt, as against a creditor of 
the partnershlp, who bas acquired no lien on the property. 

"Where such payment is claimed to be lawful on the ground that the prop- 
erty so applied bas become the individual property of the partner making the 
payment, no creditor of the partnershlp acquires any right in respect of the 
property by the fact that he does not know of the transfer of the property to 
such partner, so long as he bas no lien on the property, and it Is applied in 
good faith by such partner to pay his individual debt." 

[1-4] Scores of other cases might be cited, but this is sufficient to 
show that when one of two partners sells out his entire interest in the 
property of the firm-to the remaining or other partner, such purchasing 
partner tal<es the absolute title as though the property had always been 
his, and subject to no lien in favor of partnership creditors. Partner- 
ship creditors may hâve some equities as against the individual cred- 
itors, but to what extent, if any, it is not necessary or proper now to 
décide. A référence has been ordered to get at ail the facts. The title 
to this property passed to Suprenant over four months prior to his 
banlîruptcy. By such sale by the one partner to the other only partner 
the partnership was dissolved. Parsons on Partnership (4th Ed.) § 
391. The liability of both Moody and Suprenant to the firm creditors 
remained, however, except it may be as to some who for a considération 
or in some way released Moody. Ail this prof>erty in question conse- 
quently came into the possession and custody of this court as a part of 
the individual estate of Suprenant, charged, it may be (no décision on 
that question is made), with equities in favor of the firm creditors. But 
if so, the firm creditors cannot interfère with such property, or levy 
upon or sell it or enforce any levy made within the four months pre- 
ceding the bankruptcy of Suprenant. They cannot enforce any équita- 
ble right they may hâve in any such way, as their judgments were ob- 
tained within four months of bankruptcy, or since, and the property is 
in custodia legis, and rightfully so, subject to any équitable rights firm 
creditors may hâve and which this court has full power as a court of 
equity to enforce and protect. 

The same doctrine as to the law above stated is reiterated by the Cir- 
cuit Court of Appeals, Eighth Circuit, Sargent v. Blake, 160 Fed. 57, 
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87 C. C. A. 213, 20 Am. Bankr. Rep. 115, 17 L. R. A. (N. S.) 1040, 15 
Ann. Cas. 58. The court there held : 

"TJntil partnership property Is placed in the custody of the law by some 
suit or aet which invokes the interposition of a court to administer it, part- 
ners, with tlie consent of each, liave tlie right and tlie power to convert it 
into individual property, to apply it to the payment of individual debts In 
préférence to tlie debts of the partnership, or to make any other disposition 
of it in good faith which does not constitute a voldable préférence. Insolvency 
does not destroy or diminish this right of disposition. The rlght of the cred- 
itors of a partnership to be paid out of the partnership property in préférence 
to the individual creditors does not attach until an application Is made to 
some court for the administration of the partnership property, nor then un- 
less some partner has at that time that right, for the preferential equity of 
the partners is the mère right to enforce the right of the partners to compel 
such a préférence. Before the partnership property is placed in custoCia 
legis it Is not held in trust for tie partnership creditors, and they hâve no 
lien upon it. 

"When ail the partners consent, their application of the partnership prop- 
erty to the payment of an individual debt of a partner wlthin four months of 
the fillng of a pétition in bankruptcy, and while the partners and the partner- 
ship are insolvent, does not évidence any intent to hinder, delay, or def raud 
the creditors of the partnership vi^ithln the meaning of section 67e of the 
Bankruptcy Act of 1898, and it is not void or voidable where the créditer paid 
has no reasonable cause to belleve that a préférence was intended thereby. 
The covenant of an Insolvent partner to assume and pay the debts of an in- 
solvent partnership is a valuable considération sufflclent to support a convey- 
ance of an interest in the partnership property. 

"The assumption of payment of partnership debts by one partner in consid- 
ération of an absolute conveyance of the partnership property to him by the 
other créâtes no trust in and fastens no lien upon the property thus conveyed 
in favor of the partnership creditors prior to any request for the interposi- 
tion of a court to administer the partnership property," 

In Re Kolber (D. C.) 193 Fed. 281, the court held: 

"In the absence of fraud, and a showing as to Insolvency of a flrm when 
it viras dissolved, the assets valldly vested in the sueceeding member as an in- 
dividual, entitllng him to an allowance of an exemption in bankruptcy pro- 
ceedings brought against him 14 days later." 

In that case one Myers and one Kolber were sole copartners. Four- 
teen days before the pétition in bankruptcy was filed against Kolber 
ail the assets of the firm were transferred in good faith to Kolber, who 
assumed payment of ail the partnership liabilities. Kolber continued 
the business for only 14 days, but it was held that the title to the assets 
so sold to him was vested in him, and that he was entitled to his exemp- 
tion thereout as against firm creditors. 

In Re Telfer, 184 Fed. 224, 106 C. C. A. 366, it was held (C. C. A., 
Sixth Circuit) that the bankruptcy act does not "work a change of the 
established rule fixing the substantive rights of creditors, respectively, 
of the partnership and of its individual members." 

In re Filmar, 177 Fed. 170, 100 C. C. A. 632, does not affect the real 
question hère involved, as it does not concern the title of Filmar to the 
property, but bears on the equities of the firm creditors when such prop- 
erty falls into the court of bankruptcy and is being administered, a 
question expressly reserved in the case before the court. 

Whatever the equities of thèse firm creditors may be (if any) to hâve 
the proceeds of the property that came to Suprenant by his purchase 
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from Moody applied first to the payment of their daims and judg- 
ments, those must be settled and adjusted by the court having posses- 
sion of the property with power to reduce it to money and distribute. 
The title was in Suprenant at the time the judgments were obtained 
and exécution issued and levied, and at the time the pétition in bank- 
ruptcy was filed and, on adjudication, passed to the trustée. It was 
net subject to any valid levy and sale on exécution which could stand 
; ,,'ainst the bankruptcy proceedings. Bankruptcy Act, § 671 ; f ColHer 
on Bankruptcy (lOth Ed.) p. 964. The resuit is that the temporary in- 
junction granted with the order to show cause must be made perma- 
nent, and the property will be sold in due course by the trustée who, so 
far as he can, will keep account of the proceeds of the sale of property 
which came from the partnership assets, to the end that no rights may 
be lost or prejudiced. The sheriff and ail partnership creditors will 
be enjoined from interfering with, levying upon, or selling any of the 
property of Suprenant, including that which he obtained from the firm 
and which were formerly firm assets. 
There will be an order accordingly. 



UNITED STATES v. TWO CASES OF CHLORO-NAPTHOLEUM 

DISINFEGTANT. 

(District Court, D. Maryland. June 22, 1914.) 

1. Deusgists (§ 11*) — Insecticide — Misbbanding — Feaudulent Intent. 

Absence of a fraudulent Intent on the part of a shipper is no défense 
to proceedings for mlsbranding, in violation of the Insecticide Act (U. S. 
Comp. St. 1913, % 8765). 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 10; Dec. Dig. 
§ 11.*] 

2. Evidence (| 363*) — ^Text-Books — Admissibility. 

Where an insecticide, sold under the name "chloro-naptholeum," was 
claimed to be misbranded, and the government sought to show that chlor- 
napthol was a recognized chemical product, standard chemical books, 
produced from the library of the Department of Agriculture, were ad- 
missible, not as évidence of the opinions of the text-writers, but to show 
the State o£ the art or of the world's knowledge on the subject. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1516-1519 ; Dec. 
Dig. S 363.*] 

3. Dbuggists (§ 11*) — Insecticide — .Labels. 

A Word used on a label of an insecticide or other drug does not become 
purely arbitrary until it has lost Its descriptive signiflcance, both to the 
specialist in the subject and to the gênerai public, so that, where common 
words are put on labels, they will be held to hâve been used in their 
popular meaning rather than that which they may hâve acquired among 
manufacturers and dealers. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 10; Dec. Dig. 
§ 11.*] 

4. Dbuggists (§ 11*) — Insecticide — Misbranding — Ctii.oEo-NAPTnoLEUM. 

Insecticide Act April 26, 1910, c. 191. 36 Stat. 3.'n (U. S. Comp. St. 191:;, 
§ 8765), provldes that an article .shall be deeuied uiisbrunded If it be l;i- 
beled or branded so as to deceive or mislead the purchaser. Claimant had 
manufactured and for many years had sold an Insecticide labeled "cbloro- 

*Voit oUier cases see saine topic & i ncmseb in Dec. &, Am. Digs. 1907 to date, & Rep'r Indexes 
fAct July 1, 1898, c. 541 (Comp. St. 1913, § 9651). 
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oaptholeum," which, however, did not contain as an essentlal ingrédient 
chlorlne or chlor-napthol. Clilorine, liovvever, was shown to be a valua- 
ble disinfectant, and had been recognized as such since the close of the 
eigliteenth century ; and napthol is also well known as a powerful germi- 
cide, and as early as 1S81 the name "chlor-napthol" had been given to a 
deflnite chemical compouud. Beld that, since the name, as applied to 
elaimant's product, would be likely to deceive those having knowledge 
of chlorine and chlor-napthol, and their chemical character and attributes, 
elaimant's substance was misbranded, though the word used by it had 
by long use, to the large majority of people, become associated with elaim- 
ant's product 

[Ed. Note. — For other cases, see Drugglsts, Cent. Dlg. § 10; Dec. Dig. 
§ 11.*] 
S. Dkuggists (§ 11*)— Insecticides — "Misbeand." 

Under Oie Insecticide Act (U. S. Comp. St. Siipp. 1911, p. 1372), goods 
are misbranded. If they bear any stateraent whlch wiU deceive or mislead 
purchasei-s who are of normal capacity and who use that capaclty in a 
common-sense way. 

[Ed. Note. — For other cases, see Druggists, Cent Dig. § 10 ; Dec. Dig. § 
■ 11.* 

For other définitions, see Words and Phrases, Second Séries, Misbrand.l 

Libel by the United States against Two Cases of Chloro-Naptholeum 
Disinfectant. Verdict for the United States. Motion for new trial 
denied. 

John Philip Hill, U. S. Atty., and J. Craig McLanahan, Asst. U. S. 
Atty., both of Baltimore, Md. 

Julius Wyman and Richard E. Preece, both of Baltimore, Md., and 
Stroock & Stroock, of New York City, for défendant. 

ROSE, District Judge. This case arises out of a seizure under the 
tenth section "of the Insecticide Act. The packages proceeded against 
were labeled "Chloro-Naptholeum." The libel says that such label 
constituted a misbranding. It charges that the words used conveyed, 
and were intended to convey, the meaning and impression that the ar- 
ticle contained as an essential ingrédient chlorine or chlor-napthol. 
Claimant admits that it did not. 

[1] The allégation that the words were intended to convey a false 
meaning, is immaterial. Absence of fraudulent intent on the part of 
the shipper is not a défense to proceedings under the Food and Drugs 
or Insecticide Acts. United States v. Thirty-Six Bottles of London 
Dry Gin, 210 Fed. 271, 127 C. C. A. 119. There was a jury trjal. It 
turned out, however, that the facts were not in dispute. The interstate 
shipment was admitted. The government put on the stand a number 
of expert witnesses of high qualification, among them, some of the 
most distinquished authorities on pharmacology, préventive medicine, 
and hygiène. They testified that chlorine was a valuable disinfectant. 
It had been recognized as such as far back as the close of the eighteenth 
century. It is now extensively used in purifying the water supplies of 
urban communities. Naplhol is also a well-known and powerful germ- 
icide. As early as 1881 the name chlor-napthol had been given to a 
definite chemical compound. To chemists the name was descriptive. 
It conveyed to them a clear idea of the essential composition of the 

•For otlier cases see same topic & i nxtmbbs in Dec. & Am. Dige. 1907 to date. & Rep'r Indexes 
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product to which it was applied. Some years later the claimant's pred- 
ecessors adopted "Chloro-Naptholeum" as the name for their disin- 
fectant. The testimony showed that chlor-napthol is a powerful germ- 
icide. It is not hard to make, but except for laboratory purposes it is 
seldom made. The chemical witnesses ail said that to them the name 
"chloro-naptholeum" indicated that the product so called contained 
chlorine or chlor-napthol as an essential ingrédient, and that they so 
supposed until they learned otherwise. It was nevertheless admitted 
that claimant's disinfectant was reliable, valuable, and largely used. 
No attempt was made to controvert any of the testimony offered on 
behalf of the government. Claimant put witnesses on the stand to 
prove that the ordinary purchaser knows nothing about chlor-napthol. 
They testified that the people who bought chloro-naptholeum attached 
no significance to the name. They asked for it, because they had used 
it before, or had heard of somebody else who had. While there was 
no great volume of such évidence, the government made no effort to 
dispute it. 

The issue, therefore, became almost entirely one of law. No facts 
were in controversy. The jury, indeed, had the right to disbelieve any 
part of the testimony which did not seem to them crédible. No reason 
was apparent, nor was any suggested, why the truthfulness of any of 
it should be questioned. There was no attempt to discrédit the veracity 
or the knowledge of any of the witnesses. No request for an in- 
structed verdict was, however, made. The case accordingly went to 
the jury. Their verdict was for the government. The claimant moved 
for a new trial on various grounds. At the hearing they resolved 
themselves into the contention that incompétent évidence had been ad- 
mitted and that erroneous instructions had been given to the jury, 
lyittle need be said as to the rulings as to testimony, or as to any of the 
criticisms of the charge, except those going to the fundamental prop- 
osition of law involved. 

At the argument it was stated that claimant had some months before 
the trial adopted a new name for its goods. It wanted to résume the 
use of the old so soon as its right to do so could be clearly established. 
What it and the government, therefore, both wish, is a final décision 
upon the merits. To prolong the litigation over technical questions 
would do harm to everybody. It does not appear, however, that on 
such questions any error was made. 

[2] The government sought to show that chlor-napthol was, as early 
as 1881, a recog;iized chemical product, and that at various dates be- 
fore and since certain spécifie things were known to chemists. For that 
purpose it produced from the library of the Department of Agriculture 
various books published hère and abroad. It proved that they were 
standard works on the subjects to which they related. Their title pages 
were offered in évidence to establish the dates and places of their re- 
spective publications. The claimant objected to their admission, on 
the ground that their publication had not been properly proved. Tliey 
were admitted. No question arose as to the admissibility of the opin- 
ions of text-writers. The books were not offered for such purpose. 
They were let in, as in patent cases, to show what at a particular time 
was the state of the art or of the world's knowledge. For such pur- 



480 217 FEDERAL REPORTER 

poses they are clearly admissible. 4 Chamberlayne, Modem Law of 
Evidence, § 2755. 

Proceedings in thèse cases are expressly assimilated to those in ad- 
miralty. Under the libéral rules of that forum, sufficient prima facie 
proof of the date of the publication of the books in question was given. 

It was urged that the court in its charge to the jury had toc 
freely assumed that testimony which was uncontradicted was true. At 
the close of the charge claimant was given an opportunity to call at- 
tention to any errors which it supposed had been made. It specified 
the respects in which it thought the court had taken for granted things 
which it was entitled to question. The jury were then distinctly told 
that ail such issues were for them, and that theirs was the responsibil- 
ity for the décision thereon. 

[3] In substance the jury were instructed that a word does not be- 
come purely arbitrary until it has lost its descriptive significance both 
to the specialist in the subject and to the gênerai public. In this circuit 
it has already been determined that, where words in every day use are 
put upon labels, they will be held to hâve been used in their popular 
meaning rather than that which they hâve acquired among manufactur- 
ers and dealers. Libby, McNeill & Libby v. United States, 210 Fed. 
148, 127 C. C. A. 14. 

[4] In the case at bar the words in controversy were not in every- 
day use. Only a few people accurately knew their meaning. Never- 
theless they had a definite and précise one. That is now what it was 
at and bef ore claimant's predecessors by accident or design adopted the 
phrase, or what appears to be an obvious variant thereof , as the name 
of their product. Moreover the very thing to which it properly be- 
longed could be used, and in some respects at least was well adapted 
for use, for the very purposes for which claimant's goods were ofifered 
for sale. Claimant says, conceding ail this, its wares hâve by that name 
been on the market for about 30 years. Those who know of the words 
only in connection with its product are at least 100 times as numerous 
as those who ever knew what their real meaning was and is. 

It contends that in law their only présent significance is what it 
has given to them. By usage and common acceptation they hâve corne 
to mean, not the definite, known chemical compound, but the disin- 
fectant made up by it according to its secret proprietary formula. The 
fact that as it uses the words they would still mislead and deceive 
chemists and other persons familiar with chemical terminology is in 
its view immaterial. The question is so important that I hâve felt that 
more thought should be given to it than was possible in the hurry 
and rush of a jury trial. 

Claimant relies upon such cases as United States v. 40 Barrels of 
Coca-Cola (D. C.) 191 Fed. 431. In so doing it loses sight of the 
fact that those cases were decided as they were largely, if not solely, 
because the names which the government attacked were in the opin- 
ion of the court protected by the first proviso of the eighth section 
of the Food and Dnigs Act (Act June 30, 1906, c. 3915, 34 Stat. 
771 [U. S. Comp. St. 1913, § 8724]) which reads: 

"That au article of food which does not contain any added poisonous or 
deleterious ingrédients shall not be deemed to be aduiterated or misbranded 
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• • * in the case of mixtures or compounds whlch may be now or from 
time to time hereafter known as articles of food, under tlieir own distinctive 
liâmes, and not an imitation of or offiered for sale under the distinctive name 
of another article, if the name be accompanied on the same label or braud 
with a statement of the place where sald article has been manufactured or 
produced." 

The Insecticide Act was not passed until nearly four years after 
the Food and Drugs Act had gone upon the statute book. Various 
questions under the former had been raised before the latter was 
enacted. A comparison of the text of the two shows that the drafts- 
man of the Insecticide Act took the Food and Drugs Act as bis model. 
The larger part of it he copied Verbatim, Where he did not it was 
obviously because he had a definite purpose in departing from it. 
United States v. 30 Dozen Packages Roach Food (D. C.) 202 Fed. 
271. A Word hère or there might hâve been left out or altered as the 
resuit of a clérical mistake. Changes of another sort are clearly sig- 
nificant. The first proviso of the eighth section of the Food and Drugs 
Act is not to be found in the Insecticide Act, nor is there any sub- 
stitute for it. Its exclusion could not hâve been accidentai. It must 
hâve been intended. Congress clearly did not wish the administra- 
tion and enforcement of the younger act to be embarrassed by any 
of the controversies of which the proviso in the older had been so 
fruitful a mother. 

Claimant cites many trade-mark and unfair compétition cases to 
show that words originally descriptive may by long and exclusive use 
in connection with one deaier's goods acquire a secondary meaning. 
Iron-Ox Remedy Co. v. Co-operative Wholesale Society, Ltd., 24 
Patent & Trade-Mark Cases, 425. That is so. In ail or nearly ail 
of such cases, certainly in those which are in this respect best con- 
sidered, there was évidence that the second corner wanted to use the 
words in controversy so that he might the more readily pass ofif his 
goods as those of the first. By so doing be proved to démonstration 
that in his belief those words had corne to imply to the public that 
the goods upon which they appeared were of the plaintifï's production 
or sélection. He at least was estopped to say otherwise. Under such 
circumstances the courts, to illustrate by the facts of a leading case, 
care little whether both the so-called camel's hair beltings or only 
one or neither contained any camel's hair, or, if it did, how much. 
Reddaway v. Banham, Law Reports (1896) Appeal Cases, 199. It is 
perfectly true that, if in any such case it appears that the plaintiff has 
been hîmself perpetrating a fraud upon the public, no assistance will 
be given him against one who has simply improved on his teaching. 
Manhattan Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. Ct. 436, 27 
L. Ed. '706. 

It would be unsafe, however, to infer that in every such case in 
which relief has been given the plaintifï the court would hâve held 
him guiltless as against a proceeding instituted by the public under 
such an act as this. It is quite possible that there may be cases in 
which the courts will act at the instance of the officiai représentatives 
of the people when they would stop their ears to the thou alsos of a 
detected cheat. Such spéculations may or may not be far afîeld. It 
217 F.— 31 
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is more to the purpose that a plaintiff in trade-mark or unfair com- 
pétition cases will selclom or never be denied relief on the ground that 
he is deceiving the public, unless the intent on his part so to do is 
demonstrated by his acts. Good faith is not a sufficient défense against 
a proceeding like this. 

Under this and analogous acts the fédéral government and the sev- 
eral states do not require the producer, the dealer, or the shipper to 
tell anything about his goods. There are exceptions to this rule, but 
there are not many. In most respects he may be as silent or as lo- 
quacious as he pleases. Ail that the law demands is that, if he speaks, 
he shall tell the truth. He is under no obligation to tell the whole 
truth. He is bound to tell nothing but the truth. The trouble is that 
words are not always tools of précision. They may mean one thing 
in one connection or at one period and something else at another. 
Some words may be used to convey almost directly opposite meanings. 
"Let" may mean either "to permit" or "to prevent." A word such 
as "admire" may signify one thing in one century and quite a différent 
thing in another. 

Claimant says that it has given the words it uses the only meaning 
they hâve to the purchasing public ; that no matter what they once 
meant, no matter what they now mean to chemists and learned men, 
they mean its goods and nothing else to the people. It says that the 
purchasers know that the name is not descriptive. Is that true? Most 
of those who buy it or use it may not know what its name describes. 
It does not necessarily follow that they know it is not intended to 
describe anything. They or many of them may very naturally sup- 
pose that it does describe something, although what that something 
is they may not know accurately or at ail. Once in a while some of 
them may become curions, and may ask some one who is more or less 
well posted on chemical subjects. He tells them what the words im- 
ply as to the composition of the article. Thereafter the label misleads 
and deceives them, if it did not before. 

As I pointed out to the jury, if the claimant is right in the law for 
which it contends, there are products, which may be lawfuUy shipped 
into one neighborhood, while it would be against the law to send them 
into another. A name or a term, the meaning of which is accurately 
known in one community, may be without signifiicance in' anotlier. If 
the rightful name of one thing may be applied by a dealer to some- 
thing else, which he sells for a purpose for which the genuine article 
would be useful, ail sorts of complications may arise. When he first 
used the title, the real thing, although known to chemists, may hâve 
been very little used. After he had long employed the phrase, some 
one found out how to make the genuine thing cheaply. It proved to 
be singularly efficient for the very purposes for which he had been 
selling his. Newspapers and magazines began to talk about it and to 
describe its properties. The further use of its name for his product 
would obviously from every standpoint be highly deceptive. It al- 
ways did deceive those who knew of the genuine thing. That it did 
not at first do much harm was due solely to the fact that there were 
few who did know. 
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The claimant contends that it violâtes no law because that which 
deceives the best informed does not deceive the ignorant, and because 
on this particular subject the ignorant are in a great majority. As a 
matter of fact it is utterly impossible for any court or for any jury 
to tell how much of the knowledge that the few hâve disséminâtes 
it5=elf through the mass of the population in a more or less inaccurate 
guise. Chlorine has recently been extensively used by municipalities 
and other public bodies as a germicide. Its properties hâve thus been 
brought to public attention. The world is now reading much about 
the transmission of disease by bacteria, microbes, and insects. More 
and more people are becoming interested in the chemicals which are 
useful in destroying them. Among thèse napthols are included. 

[5] The act says an insecticide is misbranded if it bears any state- 
ment, design, or device regarding such article or the ingrédients or sub- 
stances contained therein which is false or misleading in any particu- 
lar. The undisputed évidence in this case is that if the words "Chloro- 
Naptholeum" are to be understood in the sensé they hâve to those 
people to whom they hâve any meaning at ail, they are false and mis- 
leading. The act goes on to say that for its purposes an insecticide 
shall be deemed to be misbranded if, among other things, it be labeled 
or branded so as to deceive the purchaser. 

In this case the libel has alleged that the purchaser would be so 
deceived or misled. The case has consequently been tried on that is- 
sue. It is at least doubtful whether the broad définition first given 
is limited by the subséquent spécifications of various things which are 
to be deemed misbranding. 

In the Food and Drugs Act, from which both the more embracing 
language and this spécification are literally copied, it is not, for the 
particulars are preceded with the statement that "for the purposes of 
this act an article shall also be deemed to be misbranded" etc. The 
same phraseology is found in the Insecticide Act, except that the word 
"also" is omitted. An examination of the contents of that section 
does not suggest that such omission could hâve been made for the 
purpose of affecting the construction to be put upon it. The ques- 
tion is, perhaps, more interesting than important. Doubtless an arti- 
cle is not misbranded, even within the first définition, unless the state- 
ment is false and misleading in a particular which will deceive a pur- 
chaser. The whole object of perhaps ail of thèse laws is to prevent 
the déception of purchasers. 

Claimant assumes, however, that it has the right to deceive some 
purchasers provided it does not deceive many. The language of the 
act does not suggest such an interprétation. If it did, some curions 
results would follow. Take the case of an article which has com- 
manded a large sale. Nevertheless some persons would not buy it. 
They had an idea that it contained a particular constituent which they 
regarded as dangerous. There were not many people who thought 
so. The great body of the consumers never even so much as heard of 
the thing which the small minority dreaded. The majority never gave 
a thought or care as to whether it was or was not présent. The manu- 
facturer of the goods adds to his label the statement that it does not 
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contain this particular ingrédient. If the statement is untrue in fact, 
there can be no question that the goods are misbranded. It will be 
immaterial that 9 out of 10 or 99 out of 100 of those who buy the 
article pay no attention whatever to it and are not in the slightest de- 
gree interested as to whether it is or is not accurate. Goods are inis- 
branded if they bear any statement which will deceive or mislead any 
purchasers who are of normal capacity and who use that capacity in 
a common sensé way. Whether there be many or few so deceived is 
not material. Whether an article is or is not misbranded does not 
dépend upon the guess court or jury can inake as to the relative num- 
ber of purchasers who would vote "yes" or "no" if a référendum were 
possible as to whether they had or had not been deceived. 

Claimant points out that for many years it has sold large quanti- 
ties of its product under this particular name. It has done no harm 
to anybody. It asks why it should be compelled to incur ail the trouble 
and expense of familiarizing the purchasing public with a new name 
for the old thing. There is no doubt that to do so will be both costly 
and inconvénient. Nevertheless it must be borne in mind that in the 
long run the honest manufacturer, as claimant doubtless is, is the one 
principally interested in the strict, and in even the rigid, enforcement 
of laws of this character. The more candid ail his competitors are re- 
quired to be, the better for him. Standards impossible of unvarying 
application will work to his injury. He cannot afford to say any- 
thing about his goods which is not in every reasonable sensé, and f rom 
the standpoint of every well-informed person, true. If he is a law- 
abiding man, he does not want to take the chance of doing something 
which may be held to be illégal. He is always likely to hâve competi- 
tors who are perfectly willing to. 

The motion for a new trial is denied. 



THOMPSON V. DUEHAT, Superintendent of Prisons of Department o( 

Justice, et al. 

(District Court, W. D. Wlashington, S. D. October 31, 1914.) 

No. 1659. 

L Pbibons (I 15*) — Paroles — Statutort Provisions — "Totai, oï the Term 
OB Tebms." 

Under Aet June 25, 1910, c. 387, | 1, 36 Stat. 819 (U. S. Comp. St. 
1913, J 10535), provlding that every prisoner convicted of any offense 
agatnst tlie United States and confined in any United States penitentiary 
or prison for a definite tërm or terms of over one year, wliose record of 
conduct shows lie has observed the rules of the institution, and who has 
served one-thlrd of the total of the term or terms for which he was sen- 
tenced, may be released on parole, and section 10 (section 10544), pro- 
viding that nothing therein eontained shall Impair the power of the 
Président to grant a pardon or commutation, or impair or revoke any 
good time allowance, where sentences to four years' imprisonment on 
each of two counts, to run consecutively, were commuted by the Prési- 
dent to run concurrently, the prisoner was ellgible for parole when he 
had served one-third of the four-year i)eriod covered by the concurrent 

*FOT other cases see saine toplc & § numbbb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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sentences, slnce the "total of the term or terms" means the total time 
actually to be served, and the commutation in eflfect wipes ont the judg- 
ment and writes a new sentence, and, moreover, any other construction 
would deny full effect to the action of the Président. 

[Ed. Note.— For other cases, see Prisons, Cent. Dig. § 26; Dec. Dig. i 
15.*] 

2. Pardon (§ 4*) — Commutation of Sentences — Constitutionai. and Stat- 
UTOKY Provisions. 

The Presldent's power to commute sentences Is conferred upon him by 
the Constitution, and cannot be affected by législative action, or Impaired 
or undermined in any particular. 

[Ed. Note. — For other cases, see Pardon, Cent Dig. S§ 4-6% ; Dec. 
Dig. $ 4.*] 

Application for a writ of mandamus by Fred H. Thompson against 
F. H. Duehay, Superintendant of Prisons of the Department of Justice, 
and others. Writ granted. 

Fred H. Thompson, of Los Angeles, Cal., and J. J. Sullivan, of Se- 
attle, Wash., for petitioner. 

Clay Allen, U. S. Atty., of Seattle, Wash., and Geo. P. Fishbume, 
Asst. U. S. Atty., of Tacoma, Wash., for respondents. 

CUSHMAN, District Judge. This matter is before the court, after 
évidence taken, upon petitioner's complaint and respondents' answrer 
to the pétition of relator for a writ of mandamus directing respondents, 
as the board of parole of McNeil Island Penitentiary, to receive the 
application of petitioner for parole and to give him a hearing thereon. 

[ 1 ] Petitioner was convicted upon an indictment in two counts and 
sentenced to four years' imprisonment on each count — the sentences 
to run consecutively, not concurrently ; that is, the second sentence to 
commence at the expiration of the first. The Président of the United 
States has commuted thèse sentences "to run concurrently." The 
parole act provides : 

"That every prisoner who has been or may hereafter be convicted of any 
offense against the United States, and is conflned in exécution of the Judg- 
ment of such conviction in any United States penitentiary or prison, for a 
definite term or terms of over one year, vrhose record of eon,iuct shows he has 
observed the rules of such institution, and who has served one-third of the 
total of the term or terms for which he was sentenced, may be released on 
parole as hereinafter provided." 

"That nothlng hereln contalned shall be construed to impair the power of 
the Président of the United States to grant a pardon or commutation in any 
case, or in any way impair or revoke such good time allovvance as is or may 
hereafter be provided by act of Congress." 

Sections 1 and 10; 36 Stat. pp. 819 and 821; Fed. Stat. Ann. Supp. 1912, 
vol. 1, pp. 304 and 306. 

Petitioner sought to file with the board of parole, and hâve consid- 
ered, his pétition for parole, offered under the rules adopted regulating 
hearings by the board. Petitioner sought parole at the expiration of 
one-third of the four-year period covered by thèse concurrent sen- 
tences, but was denied the right to file such application, and denied a 
hearing thereon ; the Attorney General, for the board, advising him : 

*For other cases se* uune topic & i n0mbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Please Inform the prisoner that the department does not agrée with hls 
conclusion that he is eliglble to parole when he bas served one-third of the 
commuted sentence. It is the view of the department that he must serve 
oue-third of his original sentence of eight years." 

The respondents' daim is tliat the application for parole is pré- 
maturé ; that the board will not exercise its discrétion and consider the 
application for that reason. The act above quoted provides that : 

"Every prisoner * • • who has served one-third of the total of the tenn 
or terms for which he was sentenced may be released on parole." 

Does "one-third of the total term or terms" mean that, for the pur- 
pose of the parole law, the sentence imposed is unaffected by the com- 
mutation — ^although such commuted sentence supersedes, alters, chang- 
es, and substitutes the new term for that imposed by the original sen- 
tence for every other purpose — in determining the time at which the 
parole law can be invoked ? Such a construction is too narrow. The 
good time law provides : 

"That each prisoner • • » shall be entltled to a déduction ffom the 
term of hls sentence to be estimated as follows: * * * Upon a sentence 
of not less than si-i months nor more than one year, flve days for each month ; 
upon a sentence of more than one year and less than three years, six days 
for each month ; upon a sentence of not less than three years and less than 
five years, seven days for each month ; upon a sentence of not less than flve 
years and less than ten years, eight days for each month ; upon a sentence 
of ten years or more, ten days for each month. When a prisoner has two or 
mo're sentences, the aggregate of hls several sentences shall be the basis 
upon which his déduction shall be estimated." Act June 21, c. 1140, 32 Stat. 
397 (U. S. Comp. St. 1913, § 10532) ; Fed. Stat. Ann. vol. 6, pp. 40 and 41. 

Upon the argument it was stated without question that, in applying 
the good time law, upon commutation of a sentence, the good time is 
calculated as from the beginning on the length of term of the sentence 
as commuted, and not upon the sentence as originally imposed. This 
practice would, certainly, be more consonant with reason than that now 
contended for under the parole law. No différence in the language of 
the two acts appears to show a différent intent in this regard. The lan- 
guage of the act is : 

"Who has seiTed one-third of the total term or terms for which he was sen- 
tenced." 

By the sentences imposed by the court, the two four-year terms were 
to run consecutively. Thèse sentences were commuted "to run con- 
currently" ; that is, to run together, the time served running together, 
upon both sentences. If this be so, the petitioner has served one-third 
of the total terms for which he was sentenced. To decree otherwise is 
to impair the power of the Président to grant a commutation of sen- 
tence. 

As one judgment is entirely wiped out and another substituted for it 
upon a new trial or appeal, which substituted judgment is complète and 
entire in and of itself, and for ail purposes the only judgment given 
efïect, so does the commutation, in efïect, write a new sentence— the 
only sentence that remains effective from the beginning. To deny this 
is to hold that the Président did not, in reality, commute the sentence 



THOMPSON V. DUEHAT 487 

as imposed; that he only partly commuted it, only commuted it for 
certain purposes; that is to say, that, notwithstanding the decrte of 
commutation, for one purpose the sentences do not, and shall not, run 
concurrently. 

The parole lavv deals with substance, and not f orm, and the "total of 
the term or terms" of sentence means the total of the time actually to 
be ser\fed. If such were not the fact, in the case of sentences on three 
or more counts running concurrently, the parole law would hâve no ef- 
fect, in spite of the fact that it provides that "every prisoner * ♦ * 
may be released on parole." 

If the Président by his commutation fînds that relief afïorded by 
parole is not adéquate, it would be more reasonable to contend that a 
commutation superseded the right of parole, and that no parole would 
be allowed, than to contend for a modification of the right of parole as 
to the time when it could be invoked. By section 10, above quoted, 
while the President's power to commute is fully recognized, no intent 
or purpose is shown but that the parole law is fully subject, in its opér- 
ation, thereto. No intention is shown in the law that the advantages 
of the parole law and commutation are only to be allowed in the al- 
ternative. 

By this contention, that particular feature of the sentence which was 
modified by the commutation is qualified so as to give to the commuted 
sentence a différent efifect than is given to a sentence originally imposed 
to run concurrently by the court. There is no more reason to suppose 
that a sentence of imprisonment is imposed without regard to the pos- 
sibility of commutation than that it is pronounced without considéra- 
tion of the opportunity afïorded the prisoner to earn good time or 
parole. • 

[2] The President's power to commute ié conferred upon him by 
the Constitution, and cannot be affected by législative action, or im- 
paired or undermined in any particular. However, whether a pardon 
or commutation be considered as the exécution of justice in mercy, or 
as an act of grâce, it is the substitution of something better for that 
which was. Then how can it be said, in effect, that that which is right 
should give way to that which is relatively wrong? 

The prisoner has served one-third of the total sentences imposed. 
To argue otherwise is to attribute to the act of Congress an intent to 
deny full effect to the action of the Executive — a thing not to be pre- 
sumed, in the absence of language conclusively showing such purpose, 
and of doubtful effect, even if intended. Ex parte Garland, 4 Wall, 
333, 380, 18 L. Ed. 366; Ex parte William Wells, 18 How. 307, 15 L. 
Ed. 421 ; United States v. Wilson, 7 Pet. 150, 8_L. Ed. 640. 

The writ of mandamus will issue, unless, within 10 days, an appeal 
is taken. 
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In re KINNANE CO. 

(District Court, S. D. Ohio, W. D. September 15, 1914.) 

No. 5387. 

1. Bankrxjpict (§ 386*) — Objections to Composition — Bubden or Prook. 

The considération tendered by a bankrupt in composition stiould be sub- 
stantially équivalent to what his estate would pay if fuUy adminlstered 
in bankruptcy; but to defeat confirmation of a composition, on the ground 
that the estate will pay more, the objectlng creditors hâve the burden of 
provlng that fact 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 606; Dec. 
Dig. § 386.*] 

2. BANitBUPTCT (§ 380*) — Composition — Notice of Application. 

AU creditors must be notifled of a proposed composition, whether or not 
they hâve proved their claims, and must be honestly advised of the true 
condition of the debtor's affalrs. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 577; Dea 
Dig. § 380.*] 

3. Bankbuptct (§ 379*) — Composition — Substituted Offeb — Notice to 

Ceeditoes. 

Where, after a composition bas been offered to creditors, a new 
amended ofCer is made, the court is without authority to conflrm It, until 
it has been again submitted In the same manner as an original offer, and 
ail creditors hâve had an opportunity to accept or reject it 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 576; Dec. 
Dig. § 379.*] 

4. Bankbuptct (§ 375*) — Composition. 

Where there is a fatal defect in the proceedlngs relating to an offer of 
composition, and a majority of the creditors, representing the greater part 
of the bankrupt's indebtedness, are apparently willing to accept the ofifer 
made, the court will reject such ofCer, but may permit the bankrupt to 
make a new offer, if thfe bankrupt desires so to do. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §3 578-585; 
Dec. Dig. § 375.*] 

B. Bankruptcy (§ 242*) — Bxamination of Bahkeupt. 

Although the Bankruptcy Act gives latitude in the examlnation of a 
bankrupt, it does not otherwlse abrogate the rule as to the examination 
and cross-examination of witnesses which prevails in the fédéral courts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. t§ 399-401; 
Dec. Dig. § 242.*] 

In Bankruptcy. In the matter of the Kinnane Company, bankrupt. 
On application to confirm composition. Denied. 

Kramer & Bettman, of Cincinnati, Ohio, for bankrupt. 

Watson, Stouffer, Davis & Gearheart, of Columbus, Ohio, Saul S. 
Myers, of New York City, Simon Fleischmann, of Buffalo, N. Y., 
and Floyd A. Johnston and Stafford & Arthur, ail of Springfield, Ohio, 
for creditors opposed to confirmation of composition. 

Rosenberg, Levis & Bail, of New York City, for creditors favoring 
confirmation of composition. 

SATER, District Judge. After the pétition had been filed against 
the Kinnane Company (hereinafter called the company) asking that 
it be adjudged a bankrupt, the company, which is engaged in conducting 

•For other casss see sajne topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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a department store, desiring to effect a composition with its creditors, 
was duly examined as required by law, af ter which it submitted to its 
several creditors an ofifer of 40 per cent, in cash and 5. per cent, in 
short-time notes. It was the owner of real estate of the value of 
$100,000, which was incumbered by a mortgage of $65,000, and also by 
mechanics' Uens aggregating several thousand dollars. To obtain a 
portion of the cash necessary to make the composition and also to 
possess itself of a working capital, it arranged with certain creditor 
banks to give them a mortgage on its real estate, subject to the above- 
mentioned liens, for $46,000. After a majority of the creditors in 
number and amount had accepted the terms of the proposed composi- 
tion and before the court was required to confirm or reject it, certain 
nonassenting creditors interposed objections to its confirmation. The 
référée was directed to hear the évidence on the objections thus made 
and to report to the court his recommendation. At the commence- 
ment of the hearing before the référée, for reasons satisfactory to 
itself, the company changed its offer by proposing to give, in addition 
to the 45 per cent, previously offered, a noninterest-bearing third mort- 
gage on its real estate to a trustée for the benefit of its creditors for 
the sum of $25,000, if paid within three years, and for $27,000, if paid 
within five years. The new proposai, except as thus promulgated, was 
not submitted to the creditors, the number of which is quite large. A 
majority as to number and amount of indebtedness was represented at 
the meeting by counsel, who, in so far as they were able so to do, ac- 
cepted such ofïer, but apparently not in writing. Such counsel stated 
that they held powers of attorney f rom their respective clients. Some 
of the creditors were not présent or represented at the meeting and 
had no knowledge of the new ofïer. The objecting creditors still pro- 
testing against the composition, the hearing on their objections pro- 
ceeded. A great volume of évidence was taken and the référée rec- 
ommended the confirmation of the changed ofifer ; such ofifer being the 
only one now before the court for considération. 

That the bankrupt proposes to pay a portion of the sum ofïered in 
composition by the exécution and delivery of its promissory notes does 
not invalidate the composition. Loveland, Bankr. (4th Ed.) 1264, 
1265. 

[1] The considération tendered by a bankrupt should be substan- 
tially équivalent to what his estate would pay, were it fully adminis- 
tered in bankruptcy. In deciding whether the composition should be 
approved or rejected, the sum offered should be compared wila what 
the creditors would receive through the trustée, and not with what the 
debtor might be able to pay them. In the absence of fraud and con- 
cealment, the question for the court is not whether the debtor might 
hâve offered more, but whether his estate will pay more in bankruptcy. 
The contention that the estate will pay more will not avail, unless that 
fact is established by the objecting creditors. Loveland, Bankr. 1263, 
1264 ; Adler v. Jones, 109 Fed. 967, 48 C. C. A. 761 (C. C. A. 6) ; Re 
Whipple, Fed. Cas. No. 17,513; Re Welles, Fed. Cas. No. 17,377; 
Black, Bankr. § 653; Collier, Bankr. (lOth Ed.) 293, 294. 

[2] When a composition is proposed, ail the creditors must hâve no- 
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tice of the proposai, whether they hâve proved their claims at the time 
of the offer or not; the composition must be offered and sufficiently 
explained to-all alike and they must hâve reasonable opportunity to 
consider it. They must be fully and honestly advised of the true con- 
dition of the debtor's affairs, so they can act intehigently and under- 
standingly, in view of the f acts and with a knowledge of their rights in 
the premises. Unless thèse conditions were met by the company, the 
composition must fail, for the provisions of the Bankruptcy Act pre- 
scribing the requisites of a composition are to be strictly construed as 
against those who seek by such means to deprive dissenting creditors 
of their right to hâve the debtor's property administered and distrib- 
uted in the ordinary course of bankruptcy proceedings. Black, Bankr. 
§ 649; Re Greenebaum, Fed. Cas. No. 5,769; Re Keiler, Fed. Cas. 
No. 7,648; Re Rider (D. C.) 96 Fed. 808; Adler v. Jones, supra. 

Under the Bankruptcy Act of 1867 (14 Stat. 517, c. 176), as amend- 
ed in 1874 (18 Stat. 178, c. 390), a composition once agreed upon could 
be varied or added to, but a proceeding similar to that resulting f rom 
the first offer of composition was necessary. Collier, Bankr. (lOth Ed.) 
287. Re Reiman, Fed. Cas. No. 11,673, affords an illustration in which 
the court, on account of a defect in the composition proceedings, per- 
mitted a resubmission of the offer to the creditors for their action. 
In Re Whipple, Fed. Cas. No. 17,513, the composition was refused 
because the proposai was insufficient; but subsequently the debtor 
was permitted to make a better offer, which was accepted, although 
the practice was against the second offer, unless good reason was shown 
therefor. See, also, Loveland, Bankr. p. 1259, and Re Haskell, Fed. 
Cas. No. 6,192. 

[3] In the instant case, a proposed composition, clear in its pro- 
visions, was submitted by the company and accepted by a majority of 
its creditors in number and amount. But it is the company's changed 
offer concerning which the évidence was taken and which the court 
is asked to confirm. There is no provision in the présent Bankruptcy 
Act relating to amended or substituted offers of composition, nor hâve 
I been able to find, nor has my attention been directed to, any case 
arising under such act which présents a situation akin to that under 
considération. Counsel for assenting creditors stated in argument that 
the creditors who accepted the original offer accepted through such 
counsel the new or amended offer; but there is not before me the 
written acceptance of any of such creditors, or any of the powers of 
attorney under which counsel claimed to hâve acted, nor has the prop- 
osition now made ever been submitted to any or ail of the creditors in 
the manner imposed by statute when an original proposition of com- 
position is made. It is not claimed that creditors who were not présent 
at the hearing in person or by counsel had knowledge of the new of- 
fer. Two statements of the company's assets and liabilities were, 
raoreover, sent to creditors. The first was based on the représentations 
of the company's manas^er. It was deceptive in that it exaggerated 
die assets. He either did not know, or else incorrectly gave, the con- 
dition of the company's. affairs. He may hâve been misled soniewhat 
by the company's inaccurately kept books and the information given 
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him by the bookkeeper ; but he must hâve known, it would seem, that 
the assets were exaggerated. The later statement issued by the credi- 
tors' committee on July 8th was also misleading in that it minimized 
the assets. The merchandise at that time must hâve been worth more 
than the represented value of $48,000, which was in fact the estimate of 
what it would bring at auction sale. Its market value was not given. 
There was also an equity of value in the real estate over and above the 
mortgage and the mechanics' liens ; but this later statement recited that 
it was doubtful whether there was any such equity. Each créditer 
that proved his claim became a party to the bankruptcy proceeding 
with ail that that condition implies. Collier, Bankr. 749. In view of 
the rule announced in the Rider Case, supra, the rights of dissenting 
creditors and in fact of ail the creditors ought to be and are as high 
as those of a défendant in an action at law or in equity who is con- 
fronted with an amended pleading. An amended pleading is a new 
pleading, superseding the original. An amendment to a pétition or 
an amended bill authorizes the défendant to answer and to put in 
an entirely new défense, even if it be contradictory to his former 
answer, and he may plead, answer, or otherwise proceed as in case 
of an original pétition or bill, no matter what may hâve been the 
State of the pleadings before the amendment was made. 1 Ency. PI. 
& Pr. 490, 491. The amended offer was a new ofïer, and, like an 
amended pleading, superseded that first tendered. It is for each cred- 
itor to say for himself , in the light of ail the facts which had developed 
at the time the new offer was made, whether he would accept it or 
not. It is not within the province of the court to détermine that ques- 
tion for him. The new proposition of composition should hâve been 
submitted to the several creditors in the orderly manner prescribed 
by law. The court may not assume that the requisite number of cred- 
itors, representing the requisite statutory indebtedness, would hâve 
accepted the new offer. They might hâve donc so, or they might, per- 
chance, on learning of the misleading character of both statements 
submitted to them regarding the company's assets, hâve concluded 
that they had not been fairly treated ; that they did not wish to continue 
the business relations which the acceptance of notes and a mortgage im- 
plies; that in view of the company's présent difficulties, foUowing so 
closely after the adjustment made by it about two years ago with its 
then existing creditors, it had not conducted and will not conduct its 
business wisely ; and that the speedy termination which the Bankruptcy 
Act permits of ail relations with the company was préférable. 

[4] The proposition originally made having heretofore been super- 
seded and the one now before the court never having been properly 
submitted, the court is without power to confirm it ; but as the def ect in 
the proceedings pertains to the submission only, and as a majority in 
number, representing the greater part of the company's indebtedness, is 
apparently willing to accept the new offer, there is seemingly no valid 
reason why the bankrupt, if it so desires, may not yet submit to the cred- 
itors such terms of composition as it may deem proper to make. A 
further reason for rejecting the proposed composition is that the true 
status of the company's affairs has not been exhibited to the creditors. 
On account of the conflict in évidence as to the value of the company's 
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assets, the court will appoint appraisers of its own sélection to make 
an inventory and appraisement oi ail of the company's property and 
effects, a summary of which miist be laid before each and every créd- 
iter along with the oflfer of composition, if one be made. 

[5] The record is needlessly voluminous. Inquiry was conducted in 
différent instances as to irrelevant and uncontroverted matters. Al- 
though the Bankruptcy Act gives latitude in the examination of the 
bankrupt, it does not otherwise abrogate the orderly method of procé- 
dure in the examination and cross-examination of witnesses which 
prevails in the fédéral courts. Cross-examination, as in the case of 
Bettman, went far beyond anything suggested in his direct examina- 
tion. It should hâve been conducted as directed by General Order No. 
22 (89 Fed. x, 32 C. C. A. xxv), in conformity with the mode existing 
in courts of law. The rule as stated in Montgomery v. .(î)tna Life Ins. 
Co., 97 Fed. 913, 38 C. C. A. 553 (C. C. A. 6), and McKnight v. U. S., 
122 Fed. 926, 928, 61 C. C. A. 112 (C. C. A. 6), is still in force as re- 
gards the examination of the usual witness. Counsel should hâve re- 
frained from, and the référée should hâve warned against, improper 
procédure and the needless incumbering of the record, although the 
référée could not, it seems, exclude the évidence elicited. Loveland, 
Bankr. 1163. Thirty per cent, of the costs incurred in the hearing 
will be paid by the objectors. 

The proposed composition is rejected and an order may be taken 
accordingly. 



In re MALSOHICK et al. 

(District Court, E. D. Pennsylvanla. October 29, 1914.) 

No. 3915. 

1. Bankeuptot (§ 414*) — DiscHABaE — Application — Heaeinq — Evidence. 

On an application for a bankrupt's discharge, his testimony given In 
his gênerai examination is admissible against him, so far as material, as 
admissions. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 720-722; 
Dec. Dig. § 414.»] 

2. Evidence (§249*) — Admissions and Bepresentations of Paetneb. 

On the gênerai ground of agency, admissions and représentations of a 
partner, made in the ordinary course of the firm's business concerning Its 
affairs, are admissible against his copartners ; but admissions made after 
dissolution of the flrm are incompétent. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 965-975 ; Dec. 
Dig. § 249.*] 

3. Bankeuptcy (§ 413*) — ^Dischabge — Objections — Natube op Peoceedino 

— New "Action." 

Objections to a bankrupt's discharge are the beginnlng of a distinct and 
sépara te dispute, and constitute a new suit or "action," the hearing of 
which is in effect a trial in equity. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727 ; Dea Dig. § 413.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Action.] 

•For other cases see aame topie & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Bankbtjptct (§ 414*) — Application foe Dischaeoe — Paktnership— Evi- 
dence — "COUBSE OF THE FiRM'S BUSINESS." 

A partnership having beea dissolved by bankruptcy proceedings against 
It, the examination of the bankrupts 1e such proceedings was net a mat- 
ter occurring in the "course of the firm's business" ; and hence the évi- 
dence of each bankrupt, taken in the gênerai course of bankruptcy pro- 
ceedings, was admissible only against him in a subséquent proceeding to 
obtain his discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §| 720-722; 
Dec. Dig. § 414.»] 

In Bankruptcy. In the matter of bankruptcy proceedings of Nathan 
Malschick and another, trading as Malschick & Levin. On excep- 
tions to report of spécial master recommending dismissal of the bank- 
rupts' application for discharge. Case re-referred to référée for fur- 
ther proceedings. 

Henry N. Wessel and Wessel & Aarons, ail of Philadelphia, Pa., 
for bankrupts. 

Julius C. Levi and Levi & Mandel, ail of Philadelphia, Pa., for ob- 
jecting trustée. 

THOMPSON, District Judge. The first and second exceptions of 
the bankrupts are as f ollows : (1) The learned référée erred in ad- 
mitting in évidence testimony of the bankrupts given upon their gên- 
erai examination in thèse proceedings. (2) The learned référée erred 
in deciding that "the évidence of one partner could be used against 
another partner." 

The référée thus reported what occurred at the first meeting held 
in pursuance of the order of référence : 

"Counsel for the trustée ofCered the record of the testimony taken in the 
case, which he afterwards qualifled, upon objection on behalf of the bank- 
rupts, to the testimony only of the bankrupts. Counsel for the bankrupts 
again objected, claimlng that the testimony of each bankrupt could only be 
used against that bankrupt. The référée held that in thls partnership matter 
the évidence of any bankrupt was admissible against any other bankrupt, but 
only upon the spécifications or spécification against that bankrupt" 

[1] The question thus raised may well be considered before pass- 
ing upon the referee's findings and recommendations. The testimony 
of any bankrupt given in the gênerai examination is not objectionable 
against him in this proceeding, so far as it is material to the issues. 
It cornes within the gênerai rule as to admissions. Shafifer v. Koble- 
gard Co. (C. C. A., 4th Circuit) 183 Fed. 71, 105 C. C. A. 363. 

[2] And upon the gênerai ground of agency admissions and repré- 
sentations of a partner are receivable against his copartners, when 
made in the ordinary course of the firm's business concerning its af- 
fairs. 30 Cyc. 590; Little v. Fairchild, 10 Pa. Super. Ct. 211, af- 
firmed in 195 Pa. 614, 46 Atl. 133 ; Little v. Clarke, 36 Pa. 114. But 
it is not so as to admissions made after dissolution of the partner- 
ship. Bell v. Morrison, 1 Pet. 351, 7 L. Ed. 174; Wilson v. Waiigh, 
101 Pa. 233. 

•For other cases see same topic & S humbbk In Dec. & Anu Digs. 1907 to date, & Rep'r lQde.\es 
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[3] The hearing upon an application for discharge in bankruptcy 
is in effect a trial in equity. Objections to a bankrupt's discharge are 
the beginning of a distinct and separate dispute, and easily fall within 
any accepted définition of a suit or action. In re Guilbert (D. C.) 154 
Fed. 676; Collier on Bankruptcy (lOth Ed.) 331. 

[4] The testimony of the bankrupts, taken under the gênerai ex- 
amination, was therefore in a suit or proceeding separate from the 
dispute arising upon the pétition for discharge and the objections 
thereto. It is apparent that the examination of the bankrupts was 
not a matter occurring in the course of the firm's business, as the part- 
nership had been dissolved by bankruptcy. Cochran v. Perry, 8 Watts 
& S. (Pa.) 266; Siegel v. Chidsey, 28 Pa. 279, 70 Am. Dec. 124; Mc- 
Kelvy's Appeal, 72 Pa. 409; 30 Cyc. 6S4(c). 

In order to sustain the trustee's objections to the discharge of any 
bankrupt, the burden was upon him to prove the facts set out in the 
several spécifications of objection as against that bankrupt. For in- 
stance, the first spécification, which is sustained by the référée, charges 
swearing falsely in testifying before the référée in bankruptcy. In 
order to prove that Abraham Malschick testifîed falsely, the référée 
received évidence of what Nathan Malschick and David L,evin testified 
in their several examinations before the référée. Each bankrupt had 
been called before the référée in the original proceedings for exam- 
ination as to his property and assets and those of the finn. By what 
rule of évidence can the présent issue against Abi'aham Malschick be 
sustained by proving statements made by Nathan Malschick and David 
Levin in the former proceeding? Surety the statement of the testi- 
mony of some one else in that proceeding is not évidence against 
him in the ascertainment of the question whether he then told the 
truth. 

I am of the opinion that the référée was in error in holding that 
the évidence of each bankrupt in the former proceeding was admissible 
against each of the other bankrupts in the présent proceeding, and that 
the testimony of each bankrupt should hâve been admitted only against 
himself. In arriving at this conclusion, however, I do not conclude 
that the spécifications should be dismissed and the referee's recom- 
mendations overruled. The case will be referred back to the référée, 
to consider separately the testimony of each bankrupt as against that 
bankrupt alone, and make further report to the court, with his recom- 
mendations, after such further considération. 

An order may be entered accordingly. 
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In re SCHWEITZBR. 

(District Court, E. D. Pennsylvania. Oetober 29, 1914.) 

No. 4933. 

1. Bankbuptct (I 207*) — Liens — Subrogation— "Peevented." 

The word "preveuted," as used in Bankr. Act July 1, 1898, C. 541, I 67b, 
30 Stat. 564 (U. S. Comp. St. 1913, § 9651), providing that, whenever a 
créditer is prevented from euforcing Ms rlghts as against a lien created 
or attempted to be created by liis debtor, wlio afterwards becomes a bank- 
rupt, the trustée shail be subrogated to and may enforce tlie rights of 
tbe créditer for the beneflt of the estate, means "prevented" by bank- 
ruptey proceedings. 
[Ed. Note. — For other cases, see Bankniptcy, Dec. Dlg. | 207.* 
For other définitions, see Words and Phrases, First and Second Séries, 
Prevent.] 

2. Bankbuptct (§ 207*) — Liens — Conditional Sales — Execution Levï — 

Enforcement by Trustée. 

Where a conditional sale of a horse to a bankrupt was invalld as against 
hls creditors, and the horse was in the bankrupt's possession vvhen an 
exécution against the bankrupt was deiivered to the sheriff for levy, trom 
which tlme it coustituted a lien on ail the bankrupt's Personal property, 
such lien, having been vacated by the bankruptcy proceedings, passed to 
the trustée and was enforceable for the beneflt of the estate, as provided 
by Bankr. Act, § 67b. 

[Ed. Xote. — For other cases, see Bankruptcy, Dec. Dlg. § 207.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of David 
Z. Schweitzer. On pétition to review a referee's order requiring the 
surrender of certain property to the bankrupt's trustée. Affirmed. 

William Rick, of Reading, Pa., for trustée. 
Charles H. Tyson, of Reading, Pa., for claimant. 

THOMPSON, District Judge. On December 26, 1913, the référée 
entered the following order: 

"The pétition of the trustée for an order on Amos Hertzler to tum orer a 
horse as the property of the bankrupt estate having corne on for hearing this 
day, présent the trustée and bis counsel and the respondent and his counsel, 
ail parties being heard, and It appearing to the référée that an order should 
be entered as prayed for, therefore : It is ordered that Amos Hertzler, within 
ten days from date, turn over to Henry Peifer, trustée, a certain horse in 
his possession to the value of $190, or In default thereof Us sald value." 

The question cornes before the court upon a certificate for review, 
based upon the pétition of Amos Hertzler, the respondent mentioned 
in the foregoing order. The salient facts are sufïiciently set out in 
the referee's opinion, which is as follows: 

"The facts in this case are simple enough. The bankrupt bought a horse 
from Hertzler under a conditional sale contract by which Hertzler retained 
title to the horse until paid for. Before the horse was paid for one Chas. 
Geiger obtained a judgment against the bankrupt, and, issuing exécution, 
placed the writ in the sheriff's hands on September 29, 1913. The horse was 
then in the bankrupt's possession. A levy was made on Oetober 1, 1913. On 
the day of the levy the horse was not on the premises, and was not levied 

*For other cases see same lopic & § nu-mbeh Lu Dec, & Am. Digs. 1907 to date, & Rep'r ladexe» 
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Hpon. The next day Hertzler got possession of hlm and took hlm away. On 
October 7th Sehweltzer was adjudged bankrupt and a trustée was later ap- 
polnted; proceedings on the writ in tbe sheriff's hands having meanwhile 
been stayed. 

"In Pennsylvanla, a writ of fl. fa. binds the personal property of the de- 
fendant from the time of its delivery to the sheriff. Lewis v. Smith, 2 Serg. 
& K. 142 ; Ulrich v. Dreyer, 2 Watts, 303. The bankruptcy law (section 67b) 
provides that a trustée shall be subrogated to and may enforce the rights of 
a créditer who bas obtained a Uen upon property of the debtor, who after- 
wards becomes a bankrupt. In other words, the Uen is not necessarily dls- 
solved, but passes to the trustée for the beneflt of ail the creditors, wiping 
eut the rights of persons who, llke Hertzler in thls case, claim title to the 
property levled on under condltional sale contracta. Thls construction of the 
law was elearly upheld in Keardon v. Bock Island Plow Co., 168 Fed. 654, 
94 C. C. A. 118, afflrmed by the United States Suprême Court in Rock Island 
Plow Co. V. Reardon, 27 Am. Bankr. Rep. 492, 222 U. S. 354, 32 Sup. Ct. 164, 
56 L. Ed. 231. 

"Under thèse prinolples, the horse in question was subject to Geiger's levy, 
as against which Hertzler's rights vanished. The trustée upon his appoint- 
ment became subrogated to Gelger'a rights, for the beneflt of ail creditors. 
As Hertzler had no power to remove the horse after Geiger's levy, he eau 
hâve no footing now on which to stand as against the trustee's pétition. He 
Is In unlawful possession of property belonging to the bankrupt estate, and 
must be ordered to tum it over." 

[ 1 ] The situation thus arising is elearly within the f ollowing provi- 
sion of the Bankruptcy Act (section 67b): 

"Whenever a créditer is prevented from enforcing his rights as against a 
lien ereated, or attempted to be created, by his debtor, who afterwards be- 
comes a bankrupt, the trustée of the estate of such bankrupt shall be sub- 
rogated to and may enforce such rights of such créditer for the beneflt of the 
estate." 

The word "prevented," as used in this subsection, means prevented 
by the bankruptcy proceedings. In re Doran (C. C. A., 6th Cir.) 18 
Am. Bankr. Rep. 760, 154 Fed. 467, 83 C. C. A. 265. 

[2] In the présent case by the contract of conditional sale it was 
attempted to create a lien upon the horse in favor of Hertzler. The 
possession of the horse remaining in Schweitzer, the bankrupt, the 
condition was void as against creditors. The creditor, Geiger, there- 
fore, having obtained a lien from the time of placing his writ of exécu- 
tion in the sheriff's hands, wa§. prevented by the intervention of bank- 
l"uptcy proceedings and a restraining order between the time of the 
issuing of the writ and the return day from enforcing his right under 
the writ to complète his lien by levy. Braden's Estate, 165 Pa. 184, 
30 Atl. 746 ; Samuel v. Knight et al., 9 Pa. Super. Ct. 352. 

The application of section 67b is obvious. The order of the référée 
is therefore aiîîrmed. 
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BBNNEK LINB v. PENDLETON et aL 
(Circuit Court of Appeals, Second Circuit August 10, 1914.) 

No. 283. 

1, Shipping (§ 53*) — Chabtbb — Loss oï Cargo — Suit by Chartebeb as 

Bailee against Owneb. 

Wliere tlie charterer of a vessel held itself out to the public as a com- 
mon carrier, advertised for and soUdted cargoes, flxed tlie freight rates, 
received and discharged the cargoes, and provided its own bills of lading 
in its own name, altliough ttiey were slgned by the master as customary, 
the charterer, and not the owner, was the bailee of the cargoes, and as 
such bailee entitled to maintain a suit in its own name against the ship- 
owner for loss of a cargo through the unseaworthiness of the vessel. 

[Ed. Kote.— For other cases, see Shipping, Cent. Dig. §§ 214-218, 225; 
Dec. Dig. § 53.*] 

2. Shipping (§ 121*) — Cabbiage of Goods — Waeeanty of Seawobthiness of 

Vessel. 

À shipowner either expressly or impliedly warrants his ship to be sea- 
worthy and fit for the cargo and particular service for which she is en- 
gagea at the commencement of the voyage, and such warranty is an ab- 
solute undertaklng, and covers latent defects not ordinarily susceptible 
of détection, as well as those whIch are discernible by inspection. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 225, 449-451, 
466; Dec. Dig. § 121.* 

Implied warranty of seaworthiness, see notes to The Carib Prince, 15 
C. 0. A. 388 ; Neilson v. Coal Cernent & Supply Co., 60 C. C. A. 179.] 

8. Shipping (§ 132*) — Loss of Cakqo — Unseawoethiness of Vessel. 

The loss of cargo by the sinking of a schooner on a voyage from New 
York to Porto Bico held, on the évidence, due to the Bnseaworthiness of 
the vessel at the commencement of the voyage, where, although she was 
examined and pronounced seaworthy by experts before sailing, she be- 
gan to leak seriously when only three days out, without having encoun- 
tered any unusually bad weather, and her pumps proved to be so badly 
out of repair as to be practically useless. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. § 132.*] 

4. Shipping (§ 137*) — Liabihty foe Loss of Caego — Haetee Act. 

Harter Act Feb. 13, 1893, c. 105, § 3, 27 Stat. 445 (U. S. Comp. St 1913, 
i 8031), which exempts a shipowner from liabUity for loss of cargo in 
certain specifled cases, does not relieve him from the duty of fumishing 
a seaworthy vessel at the beginning of the voyage, nor affect his liability 
for loss of the cargo arising from unseaworthiness. 

[ÏM. Note. — For other cases, see Shipping, Cent. Dig. § 492; Dec. Dig. 
S 137.* 

Statutory exemptions of shipowner from liability, see notes to Nord- 
Deutscher Lloyd v. Insurance Co. of North America, 49 C. C. A. 11 ; Raeli 
V. New York & T. S. S. Co., 83 C. C. A. 294.] 

5. Shipping (§ 1.37*) — Limitation or Liability — Personal Contkacts of 

Shipowner. 

A charter party, warrantlng the vessel to be seaworthy and in every 
way fltted for the voyage, signed by a firm as agents for the particular 
vessel, of which one of the partners was managing owner, was his Per- 
sonal contraet, and he cannot limit his liability for loss of the cargo 
through the unseaworthiness of the vessel, under Rev. St § 4283 (U. S. 
Comp. St. 1913, § 8021), or Act June 26, 1884, c. 121, § 18, 23 Stat. 57 
(U. S. Comp. St 1913, § 8028), which apply only to risks arising from 

*FoT other cases see game tepio & S nitubbb in Dec. A Am. Dlei. 1907 to date, * R«p'r Indexes 
21ÎF.--32 
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the condxict of, or contraets made by, otiiers tban the owner, and Im- 
puted to Mm from the necessities of commerce. 

[Eu. Note. — For other cases, see Shippiiig, Cent. Dig. S 492; Dec. Dlg. 
§ 137.*.! 

6. CoNTBACTs (§ 1*) — "Personal Contra ct." 

A "Personal contra ct" is a conti'aet made by the person or corporation 
to be bound, as distinguished from one impiited to such person or cor- 
poration. 

[Ed. Note.— For other cases, see Contraets, Cent. Dlg. § 1; Dec. Dig. 
§ 1.* 

For other définitions, see Words and Phrases, Personal Contract] 

Appeal from Ihe District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a final decree of the United 
States District Court for the Southern District of New York finding 
that the libelant is entitled to recover from the respondent Fields S. 
Pendleton nine-sixteenths of the amount of its damages, but that the 
said Fields S. Pendleton is entitled to limit his liability to his interest 
in the schooner Edith Olcott and her freight, and dismissing the libel 
as to the said Pendleton, which decree was entered on November 29, 
1913. 

ïhe libelant is a corporation organized under the laws of the state of New 
Jersey and engaged in business as a carrier between the port of New York 
and ports In Porto Rico. The respondents are copartners engaged in business 
as ship brokers in the city of New York, borough of Manhattan, state of New 
York. ïhey were the managing owners of tlie schooner Editii Olcott; the 
respondent Fields S. Pendleton owning in his own right nine-sixteenths of the 
vessel. 

On July 7, 1910, the respondents chartered the vessel to the libelant for a 
voyage from New York to San Juan, Porto Rico. On August 6th the Klng 
Edgar, seeing the Olcotfs signais of distress, came alongside and took the 
vessel in tow when in latitude 37.3 degrees N., longitude 65.3 degrees W., un- 
der an agreement to tow her to New York for $15,000. But on August 7tli the 
tow rope parted and the vessel was abandoned, at 6 a. m., in a sinking con- 
dition ; the water in her hold having then reached a depth of ISYz feet and 
gaining steadily despite ail efforts to prevent it. 

The charter party was signed in the name of Pendleton Bros., and the suit 
was brought against Pendleton Bros, and against Fields S. Pendleton individ- 
ually. It having developed at the trial, however, that nelther the flrm of Pen- 
dleton Bros, nor the respondent Edwini S. Pendletoi^ owned any share in the 
vessel or had any interest in the transaction except as agents, it was coneeded 
by the libelant at the close of the trial, that recovery could be had only against 
the respondent Fields S. Pendleton, ; who was the managing owner of the ves- 
sel, and who hereafter will be referred to as the respondent. 

For opinion below, see 210 Fed. 67. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for appellant. 

Henry W. Goodrich, of New York City, for appellee. 

Before COXE and ROGERS, Circuit Judges, and HAND, District 
Judge. 

ROGERS, Circuit Judge (after stating the facts as above). This 
libel is filed by the libelant as bailee of a cargo of gênerai merchan- 

•For other cases see same topic & § numbeb in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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dise laden on board the schooner Edith Olcott, which was lost at sea 
with her entire cargo on August 7, 1910. The value of the cargo 
amounted to $40,000, and to recover this sum the suit is brought. The 
theory of the suit is that the respondent failed to furnish a seaworthy 
vessel at the beginning of the voyage. The respondent denied the 
allégations as to the unseaworthiness of the schooner and alleged that 
due diligence was exercised to make the vessel in ail respects seaworthy 
and properly manned, equipped, and supplied. And further answer- 
ing the respondent stated that if it in any way appeared that the ves- 
sel was not seaworthy at the commencement of the voyage or there- 
after that such unseaworthiness was without his privity or knowledge 
and under the laws of the United States relating to limitation of lia 
bility on the part of vessel owners he is relieved of ail liability grow- 
ing out of the loss of said schooner, "and if any liability on the par: 
of this respondent does exist, it is limited to his proportionate part of 
said schooner as hereinbefore stated." 

[1] It was urged in the argument that libelant has no capacity te 
sue as a bailee for the loss of the goods. The contention was that the 
shipowner was the bailee of the cargo and not the libelant. The libel 
ant held itself out to the public as a common carrier ; it advertised foi 
and solicited cargoes ; it provided a dock to which the cargo was de • 
livered ; it chartered the vessel by which the cargo was to be carried . 
and employed the stevedores who put the cargo on board the ship ; it 
fixed the freight rates and received the freight upon the shipments : 
and it provided its own form of bill of lading, which was in its owti 
name, and not in the name of the ship, or in the name of the respond- 
ent, and it was signed at its office by the master or agents of the ves- 
sel. There is nothing out of the ordinary in that it was signed by the 
master of the vessel, that being the iisual practice. No goods could be 
put on board the vessel except by virtue of a prior contract of at- 
freightment with the libelant. The shippers knew only the Benner 
Line and contracted with the Benner Line, which took ail the profits 
of the enterprise. The shippers or owners of the merchandise took 
no part in the sélection of the ship by which the goods were carried. 
It is impossible to say under the circumstances of the case that the 
ship rather than the libelant was the carrier and that the libelant is 
without right to sue as bailee of the cargo. If the libelant was the 
carrier, and of that we hâve no doubt, then there can be no question 
but that the action can be maintained. In The Beaconsfield, 158 U. 
S. 303, 307, 15 Sup. Ct. 860, 861, 39 L. Ed. 993 (1895), the Suprême 
Court, speaking through Mr. Justice Brovvn said: 

"It is perfectly well settled that the carrier is so far the représentative 
of the owner that he may sue in his own name, elther at common law or in 
fidmiralty, for a trespass upon or injury to the property carried." 

And see The New York (D. C.) 93 Fed, 495 (1899). In that case 
the charterer used the barge for the transportation of goods for thirci 
persons between New York and New London. The cargo was injured 
by water which reached it by leaking through the upper seams of the 
vessel. The court held that the charterer as carrier was so far the. 
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représentative of the owner of the cargo that he was entitled to sue 
in his own name for the injury done the cargo. 

Of'course no question can be raised as to the right of a bailee to 
maintain any proper action to recover for a breach of contract in con- 
nection with the bailed property during the existence of the bailment. 

[2] There can be no question but that it is the duty of the shipowner 
to provide a ship which is fit and compétent for the cargo and particular 
service for which she is engaged. The carrier either expressly or im- 
phedly warrants the seaworthiness of the vessel at the commencement 
of the voyage. The Carib Prince, 170 U. S. 655, 18 Sup. Ct. 753, 
42 L. Ed. 1181. And this warranty that the vessel is fit at the be- 
ginning of the voyage is an absohite undertaking, which is not dépend- 
ent on the owner's knowledge or ignorance that the ship is in fit con- 
dition to undergo the périls of the sea. The Caledonia, 157 U. S. 124, 
15 Sup. Ct. 53'7, 39 L. Ed. 644. The warranty covers latent defects, 
not ordinarily susceptible of détection, as well as those which are 
known or discoverable by inspection. In The Edwin I. Morrison, 153 
U. S. 199, 210, 14 Sup. Ct. 823, 825, 38 L. Ed. 688 (1894), the Su- 
prême Court adopted the language used by Mr. Justice Gray in the 
Circuit Court in which he said : 

"In every contract for the carriage of goods by sea, unless otherwise ex- 
pressly stipulated, there is a warranty on the part of the shipowner that the 
ship is seaworthy at the time of beginning her voyage, and not merely that 
he does not know her to be unseaworthy. * • * The warranty is absolute 
that the ship is, or shall be, in fact seaworthy at that time, and does not dé- 
pend on hîs knowledge or ignorance, his care or négligence." 

And in The Caledonia, 157 U. S. 124, 130, 15 Sup. Ct. 537, 540, 39 
L. Ed. 644 (1895), the above doctrine is reaffirmed and Mr. Chief Jus- 
tice Fuller said : 

"The proposition that the warranty of seaworthiness exista by implication 
In ail contracts for sea carriage, we do not understand to be denied ; but it is 
insisted that the warranty Is not absolute, and does not cover latent defects 
not ordinarily susceptible of détection. If this were so, the obligation rest- 
Ing on the shipowner would be, not that the ship should be fit, but that he 
had honestly done his best to make her so. We cannot concur in this view. 
In our opinion the shipowner's undertaking is not merely that he will do and 
bas done his best to make the ship fit, but that the ship is really fit to undergo 
the périls of the sea and other incidental risks to which she must be exposed 
in the course of the voyage; and, this being so, that undertaking is not dis- 
charged because the want of fitness is the resuit of latent defects." 

It may be conceded in the case at bar that the respondent thought 
that the Edith Olcott was in a seaworthy condition at the time she 
started on her voyage to Porto Rico. The respondent, before the ves- 
sel started on her voyage, instructed the most compétent captain in 
his employ to put the boat in dry dock and hâve her put in seaworthy 
condition to go in the Gulf of Mexico to stay for 8 or 10 months. 
The man had been employed by the respondent's concern for more than 
40 years, and the matter was turned over to him because, as respond- 
ent testified, there was no man in the country in his opinion who was 
more compétent. "He is the only master," he testified, "that never 
cost us a dollar ; he is the only man I know of that has had that suc- 
cess." That this man was a thoroughîy compétent man seems to be 
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admitted. But neither the good intentions of the respondent nor the 
competency of this captain can save the respondent from liability if 
notwithstanding what was done the vessel was not in reality in a sea- 
worthy condition vvhen this voyage was commenced. 

To constitute seaworthiness the hull must be so tight, staunch, and 
strong as to be compétent to resist ail ordinary action of the sea and 
to prosecute and complète the voyage without damage to the cargo. 

[3] The Edith Olcott was a four-masted wooden schooner of some 
985 tons burden. She was 192.4 f eet in length, 42.4 f eet in breadth, and 
18.4 feet in depth below the main deck. She was about 20 years old, 
having been built in 1890. The vessel was considered in insurance cir- 
cles as good a risk as the usual vessel of her âge. One of the experts 
who examined her before she started on this voyage reported that she 
was in "the pink of condition." Witnesses who inspected her testified 
that they found her seams and butts in first-class order, as were her 
rigging, decks, waterways, and chain plates, and that she was "in 
fîrst-class condition," "one of the finest vessels" the witness had ever 
seen, and "fit to go around Cape Horn in." 

The superintendent of the Dry Dock Company testified as to repairs 
made on the vessel in July and December, 1909, and in January and 
July, 1910. It appears that she was on the dock in July, 1910, and an 
an examination was made of her bottom and seams. The witness 
was asked whether at that time she was tight, staunch, and strong, and 
he answered, "I should say she was," but admitted he was testifying 
from a more or less gênerai impression. The inspector of the Amer- 
ican Bureau of Shipping, whose business it was to inspect vessels for 
the purpose of underwriting, testified that the vessel was "first-class," 
and that she was thoroughly examined for reclassification in 1905 and 
was given an A-1 rating for six years — a rating which would hâve 
expired in June, 1911, one year after the loss of the vessel occurred. 
He stated that the Edith Olcott was "exceptionally well built, excep- 
tionally well cared for, and an exceptionally good vessel at the time 
she was lost," and that she was incapable of receiving any higher 
classification than was given her in his bureau. The évidence given by 
other inspectors was of similar import. 

Now we pass to inquire what happened. She left New York for 
Porto Rico on Sunday, July 31, 1910. Ail went well until Wednes- 
day, when it was discovered she had about 4 feet of water in the hold. 
The amount of water gradually increased until Saturday, when it 
had increased to 13 feet and she had to be abandoned with her cargo 
and became a total loss. 

By way of explanation of the cause of the leak, the suggestion has 
been made that the vessel must hâve struck some submerged object 
on the night between August 2d and 3d. No suggestion to this efïect 
was made until nearly three years after the disaster. The engineer 
of the Olcott testified that he felt some sort of a slight shock about 
12 o'clock on Tuesday night, August 2d; that he did not think any- 
thing had happened, and that he turned in to bed ; that he never men- 
tioned it to any one, except that when the mate came around he said 
to him, "What struck her?" and got the reply, "Nothing as I know 
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of ." It could not have been much of a shock, for neither the captain, 
nor mate, nor any one else on the vessel noticed it. No mention of 
any shock is found in the protest drawn up in the respondent's office 
and verified by the officers and crew of the Edith Olcott, and the an- 
swer contains no allusion to it. 

When the testimony was taken a witness of wide expérience at sea 
was asked whether in his opinion it was possible that a vessel could 
hit an obstruction with force enough to damage her, assuming that 
she is a seaworthy vessel, and cause her to leak, without its being 
noticed by persons on board who were awake. He answered that it 
was not. This testimony seems to us most crédible. It is true that 
one of the respondent's witnesses, also a man of expérience and char- 
acter, testified that he thought the vessel must have struck a sub- 
merged wreck or something of that kind. He stated he had been on a 
vessel which struck a concealed obstruction which caused the vessel 
to leak, and that he had no knowledge at the time that the ship had 
struck it. But in that case the fact that the vessel had struck the ob- 
struction was not discovered until the vessel had arrived at her des- 
tination and been discharged of her cargo. It is quite crédible that 
a vessel might strike an obstruction and cause a slight leak without 
attracting attention at the time. But it is difficult to believe that a 
staunch and seaworthy vessel could meet with an obstruction serions 
enough to send her to the bottom without its being noticed by those 
whose business it is to keep watch over ail that happens. 

There is, too, another reason for thinking that the trouble was not 
occasioned by an obstruction striking the bottom of the ship. In this 
case the schooner started to leak, and when the weather got worse 
the leak got worse, and when the weather got better the leak also got 
better. A collision striking a vessel below the water line would not 
produce results of that kind. On the contrary, a leak so produced 
would be continuous, or else grow worse ail the time. The account 
the witnesses give of this leak is the story of a vessel whose seams 
have opened, and not of one having a hole opened in her bottom. The 
protest filed on August lOth stated that on August 3d the leak was 
discovered, and : 

"After working pumps one hour, sounded again, and found leak increasing. 
Latter part, wind and sea still increasing In force." 

And on August 4th: 

"8 A. M. Wind and sea the same. Vessel laborlng and strainlng and ship- 
ping considérable water. Leak still beyond control of the pumps. Sounded 
pumps, and found eight feet of water in hold. Steam pumps kept golng con- 
tinually. Noon. Wind and sea moderating somewhat. Steam pumps holding 
water in control at eight feet for the remainder of this day." 

And on August 5th : 

"Wind and sea more moderate. Runnlng before the wind and sea. Sound- 
ing pumps every hour, finding water still at eight feet. Steam pumps contln- 
ually working. 8 P. M. Heavy squall from southwest, causing sea to rise rap- 
idly. Vessel laboring heavily and shipping immense quantities of water. Leak 
increasing ou pumps." 
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And on August 6th : 

"10 p. M. A'essel plunging into head sea, shipping large quantities of vva- 
ter, and settling forward. Steain pumps goiiig constautly. Sounded, and 
found water gaining. Midnight. Wind and sea still increasing. Souiided, 
and found ten feet of water in vessel. Vessel would not answer helm, was 
continua lly under water, and settling. Engine room and cabin flooded." 

And on August 7th the vveather was "serious" and the amount of 
water was "thirieen and one-half feet," and the vessel was abandoned. 

While it may be possible that this vessel struck a submerged object 
without the knowledge of those on board, and that such a collision oc- 
casioned a loss, we think the possibility of such an occurrence is ^po re- 
mote to be made the basis of a judicial finding. The vessel had been 
on a voyage from Baltimore to Jacksonville, Fia., with a cargo of rail- 
road iron, which is considered one of the hardest, if not the hardest, 
cargo than can be put into a vessel. She brought back a cargo of yel- 
low pine ties. The voyage on which she carried the railroad iron was 
the last preceding the one on which she was lost. It was not unlikely 
that that voyage seriously weakened her and strained her seams, so 
that the heavy weather she encountered caused the seams to open and 
the ship to leak. While the weather was heavy, there was nothing so 
extraordinary about it that a ship in a seaworthy condition should not 
hâve been able to stand the strain. The f act that the vessel sprang so 
bad a leak, and that no satisfactory explanation of the fact bas been 
made, indicates to us, as it did to the court below, that the vessel was 
not seaworthy as to her hull at the beginning of the voyage. 

This brings us to a considération of the vessel's pumping equipment. 
The testimony shows that she was provided with more pumps than 
most vessels. There were two large steam pumps and two hand pumps. 
One of the steam pumps — a six or seven inch wrecking pump — was 
in the engine room in the well deck forward, and was operated by a 
cogwheel on the shaft of the winch. The other steam pump, known 
as the "messenger pump," was situated on the main deck aft of the en- 
gine room, and was operated by a messenger chain, which ran from the 
shaft of the winch out through the side of the engine room. The mes- 
senger pump was a double pump, and had a capacity about equal to 
that of the wrecking pump. There was a fifth pump, but it was not 
designed for taking water out of the hold. It was a small circulating 
pump designed for running water through the condenser and for wash- 
ing down decks, and is not to be regarded as part of the vessel's regular 
equipment for pumping water out of the ship. It is undisputed that 
within an hour after the wrecking pump was started some of the cogs 
were stripped from the wheel, irendering it thereafter impossible to 
make use of it. The port hand pump was tried, but with a resuit so un- 
satisfactory that it was decided to try the starboard hand pump. But 
after using it an hour and a half the men were unable to move it. Or- 
ders were given to hoist it out, and after this was donc it was lashed 
down on the deck and never used again ; the reason assigned for so do- 
ing being that it had been bent while being hauled out. Then the port 
hand pump was used again for something over an hour, when it had 
to be abandoned, and no effort was made again to use either of the 
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hand pumps. Thete was testimony tending to show that wlien the star- 
board hand pump was hauled out the suction pipe was found to hâve 
been rusted through. While the messenger pump was used, the testi- 
mony shows it did not work at anything like its full capacity. It was 
evidently in poor condition ; one witness stating that, when he observed 
it, it was discharging "a mère dribble of water." The statement of some 
of the witnesses was to the effect that, had even one pump, either hand 
or steam, been in an efficient condition, the schodner could hâve made 
port without any assistance whatever. 

There was testimony to show that the pumps were in good order be- 
fore the vessel sailed. But over against this testimony stands the f act 
that three of thèse pumps broke down one after the other when an at- 
tempt was made to use them for the very purpose for which they were 
provided, and that the fourth pump did not respond effectually when 
it was put into opération. The court below thought the inf erence was 
irrésistible that the pumps which failed were not fit to use when the 
ship began its voyage. That inf erence seems justified, and, if justified, 
the conclusion is unavoidable that the ship was not seaworthy in this 
respect, also, when she started on the voyage. One of the witnesses, a 
seaman on the King Edgar, which took the Olcott in tow, testifîed 
that he made an examination of the pumps and found them "in a rusty 
condition ; the pipes were corroded, and if you put your hand against 
them they were liable to fall away and break." That refers to the hand 
pumps. The steam pumps "were in a condition that they would not 
suck; one which was working was in a bad condition, owing to the 
gipsy chain having no Connecting links, and it was in a very poor state ; 
it would not hâve lasted if we had tried to tow her back to New York." 
He also said : 

"I saw one pump working; the others would not work at ail, owing to the 
pipes having holes in them. They would not suck. The pumps had been out 
of condition, for a good time, a very long tlme, I should say ; they were cor- 
roded with rust." 

Much of the testimony concerning the condition of the pumps is 
unworthy of credence, as coming from persons characterized very 
properly by the court below as "obviously a vénal and dishonest lot," 
who ofïered their testimony against the respondent after they had offer- 
ed their testimony in his favor for money and been refused. But it 
may be said of the pumps, irrespective of ail such testimony, res ipsa 
loquitur — the thing speaks for itself. The pumps were not in condition 
to be used. Three of the pumps broke down, as soon as the emergency 
arose when they were needed, and there is no satisf actory explanation 
forthcoming telling why they broke down. We are forced to the con- 
clusion, therefore, that as respects both her huU and her pumps the 
vessel was not seaworthy when she began her voyage. 

[4] This being the case, the question arises whether the respondent, 
being liable upon the principles of the maritime law, can claim the bene- 
fit of the Harter Act. The Congress of the United States has passed 
from time to time varions statutes limiting in greater or less degree 
the absolute liability of carriers by water. The most important of ail 
thèse statutes is the act of February 13, 1893 (27 U. S. St. at L. 445, 
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c. 105, U. S. Comp. St. 1901, p. 2946), which is known as the Harter 

Act. That act in section 3 provides as f ollows : 

"That if the owner of any vessel transporting merchandise or property to 
or from any port In the United States of America shall exercise due diligence 
to make the said vessel in ail respects seaworthy and properly manned, equip- 
ped, and supplied, neither the vessel, her owner or owners, agent, or charter- 
ers shall become or be held responsible for damage or loss resulting from 
faults or errors in navigation or in the management of said vessel nor shall 
the vessel, her owner or owners, charterers, agent, or master be held liable 
for losses arislng from dangers of the sea or other navigable waters, acts of 
Gk)d, or public enemies, or the inhérent defect, quality, or vice of the thing 
carried, or from insufflcieney of package, or seizure under légal process, or 
for loss resulting from any act or omission of the shlpper or owner of the 
goods, liis agent or représentative, or from saving or attempting to save life, 
or property at sea, or from any déviation in rendering such service." 

This act has no application to the facts of this case. The Edith Ol- 
cott was not lost because of any fault in navigation or from dangers 
of the sea within the meaning of that expression in maritime law. 
There is no évidence tending to show any neghgence, fault, or error on 
the part of the ship's officers or crew after the voyage began. The 
fault was not a "fault or error in navigation or management of the 
vessel." 

The Harter Act in the section cited above does not relieve the own- 
er from the duty of furnishing a seaworthy vessel at the beginning of 
the voyage, or affect his liability for the loss of the cargo arising from 
unseaworthiness. The trend of judicial décision has been to construe 
the Harter Act strictly. The law on this subject has been correctly 
stated as f ollows : 

"The greatest amount of litigatlon under the act has centered around the 
third section. This section does not release the owner from the duty of fur- 
nishing a seaworthy vessel at the beginning of the voyage or affect his lia- 
bility for damages to the cargo arising from unseaworthiness, but only ex- 
empts him from liability for damage arising from the risks therein designated 
when due diligence has been used to make the vessel seaworthy." 36 Cyc. 282. 

[5] Congress has also passed acts limiting a shipowner's liability to 
the value of the vessel and the f reight earned. The most important- of 
thèse statutes was passed March 3, 1851, and which has been amended 
from time to time ; the most important of the amendments being those 
of June 26, 1884, and June 19, 1886. The act of Congress provides 
for limiting the liability of the owner of the vessel for the loss of 
goods shipped, so that it shall not exceed the amount or value of the 
interest of such owner in such vessel and her freight then pending. 
Revised Statutes (2d Ed.) 1878, § 4283; 23 U. S. St. at L. 57. c. 121, 
§ 18 (U. S. Comp. St. 1901, p. 2945) ; 24 U. S. St. at L. 80, c. 421, § ^ 
(U. S. Comp. St. 1901, p. 2945). 

The act of March, 1851, enacted: 

"That liability of the owner of any vessel, for any embezzlement, loss, o 
destruction, by any person, of any property, goods, or merchandise, shipped 
or put on board of such vessel, or for any loss, damage, or injury by collision, 
or for any act, matter, or thing lost, damage, or forfeiture, done, occasioned, 
or incurred, without the privity, or knowledge of such owner or owners, shall 
in no case exceed the amount or value of the interest of such owner in such 
vessel, and her freight then pending." 
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And the act oî June 26, 1884, enacted that : 

"ïhe Individual llability of a shipowner, shall be Umlted to the proportion 
of any or ail debts and liabilities that hls individual share of the vessel bears 
to the whole ; and the aggregate liabilities of aU the owners of a vessel on 
account of the same shall not exceed the value of such vessels and freight 
pending: Provided, that thls provision shall not affiect the liability of any 
owner incurred previous to the passage of thls act, nor prevent any claimant 
from joining ail the ovfners In one action ; nor shall the same apply to wages 
due to persons employed by said shipowners." 

The two acts hâve been regarded as being in pari materia and there- 
fore hâve been construed as parts of one entire scheme. 

The respondent insists that, if he is liable for the loss of the cargo 
on the Edith Olcott, he is entitled to limit his liabihty under this légis- 
lation; the loss having been incurred without his '"privity or knowi- 
edge." But the libelant daims that the respondent cannot hâve the 
benefit of the act as it was not intended to apply to personal contracts. 

This court decided in The Loyal, 204 Fed. 930, 123 C. C. A. 252 
(1913), that a shipowner is not entitled to a limitation of liability for a 
breach of his personal contract. We held in that case that where a 
lighterage company contracted to do ail the lighterage for an importer 
for a fixed term, which contract carried by implication a warranty that 
the lighters furnished should be seaworthy but because of the un- 
seaworthiness of one salvage services were incurred to save the cargo, 
the company v/as not entitled to limit its liability for such expense. 
In announcing the principle we did in the above case we followed the 
décision made by the Sixth Circuit in Great Lakes Towing Co. v. Mill 
Transfer Co., 155 Fed. 11, 16. 83 C. C. A. 607, 612, 22 L. R. A. (N. 
S.) 769 (1907). In that case the court said: 

"ïhe purpose of Cîongress was, as we think, to relieve the shipowner from 
the conséquences of those extraordinary rlsks whIch were Imposed without 
limitation by the law of the admlralty as that law had been interpreted in 
this country. And by extraordinary rlsks we mean tbose risks arising from 
the conduct of, and contracts made by, those who are beyond the personal 
supervision and control of the owher and yet hâve légal authority to bind 
him to answer for their conduct or contracts ; or, to express the thought iu 
another way, that the liabilities intended by this législation were those pe- 
culiar to him as a shipowner and had been imputed to him because of hls 
relation to the ship, and not those liabilities, whether for torts or from con- 
tracts, which spring from his own Personal conduct or stipulation. It seems 
to us altogether unlikely that Congress Intended to qualify the power of an 
owner to make contracts In relation to his ship which by the universal law 
would be valid if made about anjthlng else and would be enforced in the 
courts in cormnon-law actions. It would be an anomaly that a party com- 
pétent to do business should be unable to make a valid contract about his 
own afCairs or be given such an immunity as to make hls stipulations of un- 
certain value." 

The question therefore arises whether the contract of the respondent 
is a Personal contract. The court below thought that it was not. 
The District Judge said : 

"The charter party signed by Pendleton Bros, was a charter party of the 
particular schooner Edith Olcott. Pendleton Bros., in signing that chartpr 
party, aeted as the agents of the owners. The agreement was the owners' 
agreement charterlng the schooner, and was an agreement made In the con- 
duct of £he schooner. Under such circumstances, iu my opinion, the charter 
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party cannot be regarded as the mère Personal contract of Pendleton Bros. 
It was tàe ordinary case of a charter party binding the vessel." 

The learned District Judge thought the case at bar distinguishable 
from the case of The Loyal and from the Great Lakes Towing Co 
Case, in that in those cases the contracts did net specify any particuiar 
vessel, by which in the one case the lightering was to be done and in 
the other by which the towing was to be done. We find no such dis- 
tinction laid down in any of the authorities. It seems to us that the dis- 
tinction which the courts hâve drawn relates to the manner in which 
the contract is made, rather than to the character of the contract itself . 
The rule which has been established is that the shipowner may limit 
his liability as to contracts or obligations entered into by others on his 
behalf, or imputed to him by law ; but he may not limit his liability 
upon contracts which he personally makes or upon obligations which 
he personally assumes. If the particuiar contract is made by the ship- 
owner in person, it is a matter of no conséquence, so far as the ques- 
tion now under considération is concerned, whether it relates to and 
binds a particuiar vessel or not. 

[6] By a "personal contract" we understand to be meant a contract 
made by the person or corporation to be bound as distinguished from 
one imputed to such person or corporation. In Great Lakes Towing 
Co. V. Mill Transportation Co., supra, the court said : 

"The contracts of the manager are the actual contracts of the owner, and 
are not of the same character as the contracts of the master made on a voy- 
age or in foreign ports, and which are imputed to the owner from the neces- 
sàties of commerce. The acts of the managing agent within the sphère of 
authorlty are as much the acts of the owner as if done by the owner hlmself. 
Only upon this theory could a corporation make what, for the purpose of mak- 
ing a distinction, is called a Personal contract ; that is to say, one which the 
owner himself or itself has made." 

The argument has been advanced that the contract herein involved 
is in no way the personal contract of the respondent, and that no acci- 
dent of signature either to the charter party or the bill of lading can 
make it a personal contract. It is said that it is such a contract as is 
incident to the ownership of vessels. But this is a case where the 
managing owner of a vessel personally negotiated and signed the con- 
tract, charter party, which contained a provision that the vessel should 
be "tight, staunch, strong, and in every way fitted" for the voyage. 
It purported to be made between the libelants and Pendleton Bros., 
agents of the schooner Edith Olcott, and was signed, "Pendleton 
Brothers, Benner Line." As the respondent, the principal owner of the 
vessel, personally signed it as his own agent, he bound himself. The 
fact that it was the ordinary case of a charter party binding the ship 
does not prevent its being the personal contract of Pendleton Bros. 

The decree of the court below limiting the liability of the respondent 
Fields S. Pendleton to his interest in the schooner Edith Olcott and her 
freight pending for the voyage mentioned in the pleadings, and sep- 
arately dismissing the libel as against the said Fields S. Pendleton, must 
to that extent be reversed, with costs. The amount due on the claim 
of the appellant will be ascertained, and such further proceedings had 
as the rules and practice of the court require. 
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SPENCER T. READ et al. 
(Circuit Court of Appeals, Bighth Circuit Septembcr 7, 1914.) 

No. 4100. 

1. Evidence (§ 253*) — Admissions of Conspibatobs — Statements Made af- 

TEK End of Conspieaot. 

Where a conspiracy is charged, acts of one of the alleged conspirators, 
done whlle the conspiracy Is pendlng, and in furtherance of its object, 
are deemed the acts of ail, and may be shown in évidence against ail, but 
after the conspiracy has corne to an end, elther through success or fall- 
ure, admissions of one conspirator, by way of narration of past facts, 
are not admissible against others. 

[Ed. Note.— Por other cases, see Evidence, Cent. Dlg. §§ 994-1002 ; Dec. 
Dig. § 253.*] 

2. Appeal and Eeeor (§ 970*) — Trial (§ 60*) — Review — Discbktion of 

CouKT — Obdeb of Proof. 

Déclarations of alleged conspirators may be admltted before the con- 
spiracy is sufficiently shown, the plaintifiC undertaking to lumish such 
proof later, but thls rests in the discrétion of the trial court, and its rul- 
ing in admittlng or excludlng such testimony will not ordinarily be dis- 
turbed by an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3849- 
3851; Dec. Dig. § 970;* Trial, Cent. Dig. §§ 141-145; Dec. Dig. § 60.* J 

3. Evidence (§ 220*) — Admissions — Failuee to Dent Statements Made in 

Newspapee Article. 

A newspaper article eontainlng statements concerning the acts of a 
party is not admissible in évidence against hlm merely because, when 
called to bis attention, be did not deny the statements. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 771-785; Dec. 
Dig. § 220.*] 

In Error to the District Court of the United States for the Southern 
District of lowa; Smith McPher^on, Judge. 

Action at law by E. R. Spencer, as trustée in bankruptcy of the 
Swanson Manufacturing Company, against Elbert A. Read, E. H. 
Mitchell, and Earl Sheets. Judgment for défendants, and plaintiff 
brings error. Affirmed. 

This action was commenced December 29, 1911, in the United States 
District Court for the Southern District of lowa, by the plaintiff, a 
citizen of Illinois, as trustée in bankruptcy of the Swanson Manufac- 
turing Company, an Illinois corporation, against the défendants, Elbert 
A. Read, E. H. Mitchell, and Earl Sheets, citizens of the state of lowa, 
to recover of said défendants $72,346.68, as the value of certain prop- 
erty alleged to hâve been wrongfully and fraudulently taken by them 
from the assets of said corporation in January, 1911. The trial resulted 
in a directed verdict and judgment for the défendants at the close of 
plaintiff's testimony, and the plaintiff brings error. The parties will be 
referred to as they were designated in the court below, the plaintiff in 
error as plaintiff, and the défendants in error as défendants. 

•For other cases see same topic & i numbsb in De«. & Am. Cigs. 1907 to date, & Bep'r I&dexea 
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D. W. Higbee, of Creston, lowa (Lester H. Strawn, of Ottowa, 111., 
on the brief), for plaintiff in error. 

W. E. Mitchell, of Sidney, lowa (Tinley, Mitchell & Pryor, of Coun- 
cil Bluffs, lowa, and Ferguson & Barnes, of Shenandoah, on the brief), 
for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

REED, District Judge (after stating the facts as above). The peti 
tion is quite lengthy, but allèges in substance that the plaintiff is the 
duly appointed trustée in bankruptcy of the Swanson Manufacturing 
Company, a corporation organized in November, 1910, under the laws 
of Illinois, for the manufacture of farm implements, located at the 
city of Marseilles, in that state, which corporation was adjudged bank- 
rupt by the United States District Court for the Northern District of 
Illinois July 25, 1911, and the plaintiff duly appointed by that court as 
trustée in bankruptcy of its estate, and authorized to prosecute this ac- 
tion ; that Herman S. Swanson (who is named in the pétition as one 
of the défendants, but has not been served with summons and has not 
appeared in the action) was the principal owner of the stock of that cor- 
poration, owning $244,470 of its capital stock of $250,000 ; that Swan- 
son, prior to the organization of said corporation, was the principal 
owner of the stock, and manager of the Swanson Manufacturing Com- 
pany, a corporation organized under the laws of lowa for the manufac- 
ture of farm implements, and located at Shenandoah, in Page county, 
that State (thèse corporations, being of the same name, will for con- 
venience be referred to as the lowa corporation and the Illinois corpo- 
ration, respectively) ; that the lowa corporation had become largely in- 
debted to various parties in or near Shenandoah, lowa, including the 
défendants Elbert A. Read, E. H. Mitchell, and Earl Sheets ; that many 
citizens of the city of Marseilles, 111., and others were desirous that the 
Illinois corporation should be permanently located at that city, and, for 
the purpose of encouraging such location, agreed to take at their face 
value a large amount of the bonds of said corporation, provided it 
should hâve, in addition to its property in Marseilles, $50,000 in cash, 
paid in as part of its capital stock ; that the officers of said corporation 
had represented to said citizens that one John Hoss, a résident of Mo- 
line, 111., was about to take stock in said corporation and to pay in 
cash the sum of $50,000 theref or, to be and remain a part of the cap- 
ital stock of such corporation; that some time in January, 1911, said 
citizens of Marseilles and others had coUected and paid into the First 
National Bank of that city about $40,000, to be used in paying for bonds 
to be issued by the Illinois corporation to be secured by a trust deed 
upon its property; that said John Hoss failed to pay in said sum of 
$50,000 for stock of said corporation, and for that reason the citizens 
of Marseilles and others declined to accept and pay for the bonds of 
said corporation ; that the défendants, well knowing the premises, coni- 
bined together to defraud and injure the said citizens of Marseilles and 
other creditors of said Illinois corporation, and agreed that they would 
obtain the said investment in the bonds of said corporation by citizens 
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of Marseilles and others, and thereafter wrongfully and unlawfully 
deprive said corporation of its capital and property and cause said cor- 
poration to become bankrupt ; that, in pursuance of said conspiracy, the 
directors of said corporation secretly, fraudulently, and without notice 
to their creditors passed a resolution that said Illinois corporation 
should assume the indebtedness of the lowa corporation, which said 
assumption of indebtedness was wholly without considération and made 
solely for the purpose of robbing, cheating, and defrauding the cred- 
itors of the said Illinois corporation ; that the défendants, in f urther 
pursuance of said conspiracy, deposited money to the amount of $25,- 
000 to the crédit of said Illinois corporation, falsely pretending that 
the same was paid in by said John Hoss according to the original rep- 
résentations made by the officers and directors of said corporation ; that 
thereupon the said citizens of Marseilles and other creditors of said 
Illinois corporation purchased the bonds of said company and paid 
into said company the sum of $54,500, believing that said money would 
be used in the gênerai business of said Illinois corporation ; that said 
John Hoss wholly failed to pay in said sum of $50,000 for stock in said 
corporation, and the défendants then and there falsely misrepresented 
to the creditors of said corporation that he had so paid in said sum ; 
that the défendant Elbert A. Read, in pursuance of said conspiracy, 
paid in the sum of $25,000, falsely pretending that the same came from 
the said John Hoss, and so informed the said citizens of Marseilles and 
other creditors, for the purpose of inducing them to buy said bonds, 
for the purpose of wrongfully obtaining money for the purchase of the 
bonds of said Illinois corporation ; that the said Elbert A. Read and 
other défendants, with the consent and connivance of said Herman S. 
Swanson, and in pursuance of the conspiracy aforesaid, immediately 
and wrongfully took away said sum of $25,000 on January 27, 1911, 
and said sum was not in fact added to the capital and property of said 
corporation, but was wrongfully and fraudulently withdrawn from the 
capital and assets of said corporation by the défendants on said Janu- 
ary 27, 1911, in pursuance of said conspiracy; that on the same day 
the défendants fraudulently took from the capital and assets of said 
corporation the further sum of $41,610.49 out of the moneys paid in 
for the bonds of said corporation, in pursuance of said conspiracy, for 
the pretended purpose of paying debts of the lowa corporation, in 
which the défendants were personally interested; that afterwards, on 
January 31, 1911, said défendants, in pursuance of said conspiracy, 
wrongfully and fraudulently withdrew from the capital of the Illinois 
corporation the further sum of $5,736.19; that, by reason of and in 
pursuance of said conspiracy, said défendants hâve wrongfully, unlaw- 
fully, secretly, and without considération taken from the capital and 
assets of said Illinois corporation the total sum of $72,346.68, for which 
sum judgment is asked agamst the défendants. 

The answer of the défendants Elbert A. Read, E. H. Mitchell, and 
Earl Sheets is also quite lengthy. It will be best understood by stating 
iriefly the ultimate facts alleged, without following the order thereof . 
As amended, it admits that the Swanson Manufacturing Company of 
Illinois was organized under the laws of that state in November, 1910, 
by Herman S. Swanson and certain citizens of Illinois ; that it was ad- 
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judged bankrupt and the plaihtiff duly appointed its trustée in bank- 
ruptcy in July, 1911, as alleged in the pétition; that said Hernian S. 
Swanson was, prior to its organization, a stockholder in and manager 
of the Swanson Manufacturing Company, a corporation organized un- 
der the laws of lowa, and located at Shenandoah, in that state ; and 
allèges that it was engaged in the manufacture and sale of farm im- 
plements and other implements and machinery at that place; that its 
capital stock was $65,000, $35,000 of which was preferred and $30,000 
common stock; that the défendant Sheets owned 2 shares of the pre- 
ferred stock, and the défendant Mitchell 40 shares, and the défendant 
Read held 5 shares of the preferred stock for another party ; that other 
than this they had no interest in said corporation and were not and are 
not creditors thereof ; that said Herman S. Swanson was président and 
manager of said corporation, and some time in the fall of 1910, at a 
meeting of its board of directors, informed said corporation that he 
desired to change its location to Marseilles, 111., if an adjustment of its 
affairs at Shenandoah could be satisfactorily arrangea; that subse- 
quently the said Swanson, together with citizens of Marseilles, 111., or- 
ganized the Illinois corporation under the laws of that state ; that at a 
légal meeting of the stockholders of the lowa corporation, consisting 
of more than a majority thereof, thèse défendants were appointed by 
its stockholders a committee to adjust its affairs with the Illinois corpo- 
ration ; that, prior and subséquent to the organization of the Illinois 
corporation, it was contemplated that that corporation vvould purchase 
the property, real and personal, of the lowa corporation ; that af ter its 
organization, and for the purpose of accomplishing that purpose, the 
stockholders and directors of the Illinois corporation authorized and 
empowered said Herman S. Swanson (who was one of said officers) to 
negotiate for and purchase from the lowa corporation ail of its said 
property for the Illinois corporation ; that thereafter, and on Decem- 
ber 15, 1910, said Swanson, acting for and on behalf of the Illinois 
corporation, entered into a written agreement with thèse défendants, 
acting for and on behalf of the lowa corporation, whereby the Illinois 
corporation agreed to purchase, and thèse défendants, acting for and 
on behalf of the lowa corporation, agreed to sell, to the Illinois corpo- 
ration ail of its property, real and personal, at and for the sum of 
$47,392.68 (and certain debts of the lowa corporation), to be settled and 
paid for on or before January 5, 1911 ; that said agreement was duly 
approved by both corporations, and said amounts were in fact paid to 
thèse défendants January 28, 1911, for the property of the lowa cor- 
poration and for the benefit of its stockholders, which property had 
been previously conveyed to the Illinois corporation, and such convey- 
ance placed in escrow with the First National Bank of Marseilles, 111., 
until the purchase price was paid, a copy of which contract is attached 
to the answer as Exhibit A and made part thereof. The défendants 
deny ail allégations of fraud, conspiracy, or other wrongdoings upon 
their part alleged in the pétition, and deny ail matters not specifically 
admitted. Many other matters are alleged, but they are mainly matters 
of évidence only and need not now be more specifically stated. 

There was no reply by the plaintifï to this answer. 

The plaintiff's testimony tends to show that in November, 1910, 
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there was a public meeting of citizens of Marseilles, 111., held in that 
city, at which a committee of three of its citizens was appointed to 
solicit funds to induce the Swanson Manufacturing Company to locate 
in Marseilles ; that members of this committee, together with Herman 
S. Swanson, called upon people they thought would subscribe or con- 
tribute to this purpose, and a subscription blank was circulated by 
them, a condition of which is: 

"This subscription is contingent upon flfty thousand ($50,000.00) dollars 
in cash being added and paid into said company, in addition to the présent 
property and assets of the said Swanson Manufacturing Company." 

Mr. Tummel, of the soliciting committee, testified that Mr. Herman 
S. Swanson went around with the committee soliciting subscriptions, 
and said that they would employ about 125 men to start out; that 
they had plenty of capital; that Mr. Hoss was to put in $50,000 in 
cash and establish a crédit of $100,000, which would give them plenty 
of money to do business with; that the committee was called to the 
First National Bank of Marseilles to meet Mr. Swanson and John 
Hoss. Hoss and Swanson both stated to us there what they intended 
to do. Hoss said he was going to put in $50,000 of his own money 
and establish a crédit of $100,000. He was going to finance it, and 
he knew it was going to be a good thing. Mr. Swanson made similar 
statements when he was with the committee soliciting signatures to 
the subscription agreement. The testimony of the other committee* 
men is substantially the same. 

The testimony further tends to show that a number. of persons sub- 
scribed and paid for bonds of the Illinois corporation upon the strength 
of thèse statements and the condition of the subscription blank; but 
there is no évidence that either of the défendants, Read, Sheets, or 
Mitchell, participated in the solicitation of subscriptions or had any- 
thing to do with the organization of the Illinois corporation or its 
location at Marseilles, or made any statements as to what Hoss was 
to do, other than the alleged déclarations of Swanson, hereinafter men- 
tioned. 

There was also testimony that a committee of citizens of Marseilles 
was appointed in November, 1910, to go to Shenandoah and investigate 
the lowa corporation and the value of its property ; that this commit- 
tee reported in substance, among other things, that it found the Swan- 
son Manufacturing Company was an active concern, needing more 
capital, a better location, and better financial f acilities, hence the neces- 
sity for removal from Shenandoah; that the company stood well at 
home, and its product and business were well spoken of elsewhere 
by people well posted on business of the kind transacted; that the 
value of the personal property at Shenandoah was : 

Machinery to be removed to Marseilles .$18,000 00 

Shenandoah plant, whloh is a sood property and said to be worth. . .'ÎO.OOO 00 

Patterns, office furnlture, and flxtures to be removed 1.5,033 81 

Itaw material 35,000 00 

Mrs. Flora Bender, a witncss on behalf of plaintiff, testified : That 
she worked for the Swanson Manufacturing Company of Shenandoah 
as stenographer and for H. S. Swanson from November, 1908. until 
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they moved to Marseilles in January, 1911; that she did a little work 
for the Swanson Manufacturing Company of Illinois under the direc- 
tion of C. A. Brown, the auditor ; that she left Marseilles July 8, 1911 ; 
that Mr. Swanson had private files aside from the files of the Com- 
pany. After identifying some correspondence that she wrote for Swan- 
son while acting as stenographer, she testified : 

"I remember the lovva commlttee composed of Messrs. Read, Sheets, and 
Mitchell coming to Marseilles in the latter part of January, 1911. As I un- 
derstood it, they made settlement with the Swanson Manufacturing Company 
for the stockholders of the lowa corporation. I think they, or some of them, 
had been at Marseilles a day or two before that. I remember of Elbert Bead 
coming back. I learned from the talk in the office at that time that they had 
been to Moline. When they returned, a settlement was made. There was 
présent Read, Mitchell, Sheets, and, I belleve, Pulton, of Marysville, Kan., 
and also Swanson. They were In the office of the company, most of the time 
in Swanson's room. I wrote the reeeipt that the committee signed. Bxhibit 
C is the reeeipt, which reads as foUows: 

"Marseilles, Illinois, January 27, 1911. 
"We, the undersigned committee, representing the preferred stockholders 
of the Swanson Manufacturing Company of Shenandoah, lowa, hereby ac- 

46,610.49 
knowledge reeeipt of one check for $;iiTSlO.-iî> and one check of $20,000.00 to 
apply as foUows: 

Preferred stock $18,943 50 

First Nat. Bank, Shenandoah, lowa 12,500 00 

Green Bay Lbr. Co., " " 978 74 

Hanson Lbr. Co., " " . . , 952 36 

First Nat. Bank, Council Bluflfs, lowa 9,881 39 

To cover Interest 300 00 

Total $43,555 99 

"[Signed] E. H. Mitchell. 

"Earl Sheets. 
"E. A. Read, 
"By Earl Sheets." 

She then identified checks of the Swanson Manufacturing Company 
of Marseilles, in the handwriting of Mr. Bender (her husband), signed 
in the name of the company, by H. S. Swanson, as président, in favor 
of E. A. Read, Earl Sheets, and E. H. Mitchell, as follows: 

Bxhibit D, check dated January 27, 1911, amount $46,610 49 

Exhibit E, check dated January 27, 1911, amount 20,000 00 

"There was no check that I know of for $21,610.49, as stated in the reeeipt 
origlnally." 

Exhibit F is check dated January 31, 1911, in favor of First Na- 
tional Bank of Council Bluffs, lowa, for $1,873.75. 

Ail of the foregoing checks were drawn on the First National Bank 
of Marseilles, 111., and were paid to the payées. The witness con- 
tinued : 

"I am pretty sure Mr. Read was famillar with the flnancial condition of the 
Swanson Manufacturing Company of Shenandoah the latter part of 1910. 
He always seemed to be very anxious to hâve their note taken care of. As I 
remember, he used to bave Swanson sign his own name on the back of the 
notes. Q. Did H. S. Swanson explain to you and Mr. A. C. Bender the dls- 
crepancy of $25,000 between the reeeipt that has been ofCered in évidence hère 
and the checks? (Objected to by the défendants.) By the Court: ïou know, 

217 F.— 33 
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and I know, and every Tawyer knows, ttat déclarations such as this are not 
compétent, but courts wUl admit them, because, regardless of that, tlie pro- 
fessional statement of counsel is that they will conneet up. Do you make this 
statement that you willï Mr. Strawn: I think we hâve done so already. The 
Court: Oh, well, If you do not, you are wasting your time, and I will liave to 
take It ail away from the jury. (Objection overruled. Défendants except.) 
A. We had a conversation witn Mr. Swarison one day, about noon, in the of- 
fice regarding the discrepancy of $25,000 on the bocks whlch Mr. Brown, the 
auditor, did not know to what aceount we must charge it. Mr. Swanson said 
he guessed • • * he might just as well tell Mr. Bender what he knew 
about it, because Mr. Brown was a man that would flnd it out anyway. And 
he told us that this money (this ?25,000) was a, plan suggested by Elbert Read ; 
that he loaned Mr. Hoss this |25,000 to be deposited in the First National 
Bank of MarselUes, 111., until the news went out that John Hoss had put up 
the $50,000, and that the bondholders in MarselUes would then pay in thelr 
money, as they refused to pay it in until John Hoss had put up the $50,000, 
and that this money was left in the bank but a few hours, and the news went 
out, and then they began to pay in their money. I said to Mr. Swanson, 'Do 
you think that was exactly fair to the MarselUes people?' or somethlng of 
that kind. And he says: 'Well, that Is not the question, whether it Is fair 
or not. That was the only thing to do, and they saw, unless the money wa.s 
fortheoming in some manner, the deal would fall through with. So he had to 
put it up in some way.' " Mr. Mitchell: I move to strike that out. The «Joint: 
It will remain in on this statement of counsel that they will conneet thèse 
three défendants with that. (Overruled.) The Court: Mr. Strawn, let us 
end this once and for ail. When do you say that thèse défendants brought 
that money baek hère to lowa? Mr. Stravvn: They brought it back in three 
bunches at three différent times. The Court: When? Mr. Strawn: Jaiuiary 
31st. The Court: Xow, I understand that the last money was brought baek to 
lowa on January SI, 1911. (The Court now rules that anything said either 
orally or in writing subséquent to January 31, 1911, by any person other than 
one of thèse three défendants is excluded from the case and will be excluded 
as ofCered hereafter.)" 

A. C. Bender (husband of Mrs. Bender) testified: 

"I went with the Swanson Manufacturing Company in the latter part of 
1910. I was gênerai office nian. I could not say in round numbers liow much 
they were owing. I went to Marseilles with the company. My work was on 
the books. I left Marseilles about the middle of July. The Mr. Brown !<poken 
of in the évidence was an auditor In the employ of the New York Audit Com- 
pany of Chicago. I remember B. A. Read, Earl Sheèts, and E. H. Mitchell 
coming to Marseilles in January, 1911. 1 do not remember how long they 
were there. They came, went away, and came back agaln. I remember the 
day that they had some sort of settlement in the office. Swanson told me to 
draw thèse checks Exhlbits D and E, one for $46,610.49 and the other for 
$20,000. When Mr. Brown and I were working on the books, we could not 
make the entry properly. When crediting the Elrst National Bank of Mar- 
seilles with the $25,000, we could not find what aceount to charge it to. We 
debited it to John Hoss. Just why we did it I cannot explain. When thèse 
checks were given, the three committeemen, Read, Mitchell, and Sheets, were 
présent. When the receipt was given, Sheets and Mitchell were présent, but 
Read had left." 

There is some further testimony as to the contents of the books. 
Mrs. Bender was recalled for further cross-examination and testi- 
fied as f ollows : 

"By the Court: Mrs. Bender, I want to ask a question or two before you 
proceed: ïou testified yesterday afternoon to a conversation with Mr. Swan- 
son in the présence of your husband, as to what Mr. Swanson said ; a part of 
the testimony being: 'He said, "Well, I might as well tell you, because Mr. 
Brown is a man that will flnd this out." ' When did this conversation take 
place? A. I would not be safe in saying, but it was shortly after the settle- 
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ment and when Mr. Brown was there trying to make the entry on the books. 
It was after the cheeks were issued. ïhe Court: That is ail." 

There is some other évidence not necessary to be noticed in the view 
we take of the case. 

At the close of the plaintiff's testimony the défendants moved for 
a directed verdict in tkeir favor upon the iÉollowing grounds: (1) That 
the pétition does not state a cause of action. (2) That the allégations 
of the pétition are not supported by any évidence. (3) That the évi- 
dence shows that the pétition was insufficient for the reason that it 
seeks to recover certain moneys which it is alleged were paid to the 
Swanson Manufacturing Company of Shenandoah, lowa, and pre- 
ferred stockholders of said company, and certain creditors of said 
Company, and that it does not tender back to thèse défendants any of 
the property which the Swanson Manufacturing Company of Mar- 
seilles, 111., received from the Swanson Manufacturing Company of 
Shenandoah, lowa, and that the plaintiff, as trustée, stands in the shoes 
of the Swanson Manufacturing Company of Illinois. (4) That the 
Illinois Company has appropriated to its own use a large amount of 
property received from the Shenandoah corporation and ail of the as- 
sets of said corporation, and has failed and neglected to surrender 
back or tender back any of the assets of said corporation, which they 
received as a considération for parting with the money now sought to 
be recovered. (5) That the évidence fails to show any fraud, misrep- 
resentations, or conspiracy upon the part of thèse défendants, or any 
of them, in procuring a contract of settlement between thèse two com- 
panies. 

This motion was sustained, and judgment entered for the défend- 
ants, to which the plaintiff excepted and assigns as error that the court 
erred: (1) In sustaining the objections of the défendants to the ques- 
tions propounded to the witness by plaintiff as to the actions and con- 
duct of Herman S. Swanson in regard to the alleged conspiracy done 
and performed after January 31, 1911. (2) In permitting défendants 
to introduce évidence tending to show that the Swanson Manufactur- 
ing Company of Illinois had received notes of John Hoss to the amount 
of $40,000. (3) In taking from the considération of the jury the tes- 
timony of Mrs. Bender with référence to conversations, which she 
either took part in or heard between H. S. Swanson and her husband 
with référence to what Mr. Swanson said by way of explanation, 
wherein Swanson said that he might as well tell that Mr. Brown would 
get onto it anyway; the same being with référence to the conduct of 
the défendants Read, Mitchell, and Sheets in obtaining money from 
the Swanson Manufacturing Company of Illinois on and prior to Jan- 
uary 31, 1911. (4) In sustaining the objection of défendants to the 
introduction of Exhibit K, being a newspaper called the Morris Herald, 
and particularly the article therein contained headed "Get Rich Quick," 
etc. ; the same forming the subject of conversation between the wit- 
ness Mr. Fishbaugh and the défendant E. H. Mitchell. (5) In sus- 
taining the motion to direct a verdict for the défendants. (6) In hold- 
ing that the plaintiff, as trustée in bankruptcy of the Illinois corpora- 
tion, only stands in the shoes of that corporation. 
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[1] The first and third assignments of error challenge the correct- 
ness of the ruling of the court in excluding the testimony of the wit- 
nesses Flora Bender and her husband, A. C. Bender, as to the décla- 
rations of Herman S. Swanson, made some time after the issuance of 
the checks by him as président of the Illinois corporation to the de- 
fendants. The plaintiff's cause of action, as alleged in the pétition, is 
grounded upon an alleged conspiracy between the défendants, Read, 
Sheets, and Mitchell, and Herman S. Swanson, to fraudulently induce 
citizens of Marseilles (not named in the pétition) to pay their several 
subscriptions for bonds of the IlHnois corporation, to the end that 
the défendants, with the connivance and consent of Swanson, might 
wrongfully and fraudulently withdraw from the treasury of the Illi- 
nois corporation the money, or a part of it, paid by such citizens for 
the bonds subscribed by them to pay for the property and certain 
debts of the lowa corporation. 

It is undoubtedly true that, in ail cases where a conspiracy is shown, 
the act of one conspirator in the prosecution of the enterprise is con- 
sidered the act of ail, and may be shown in évidence against ail. But 
only those acts and déclarations are admissible under this rule which 
are done and made while the conspiracy is pending, and in further- 
ance of its object. After the conspiracy has come to an end, either 
by success or by failure of the enterprise, the admissions of one con- 
spirator by way of narration of past facts are not admissible in évi- 
dence against the others. 1 Greenl. Ev. § 184a (16th Ed.) ; Logan 
V. United States, 144 U. S. 263, 309, 12 Sup. Ct. 617, 36 E. Ed. 429; 
Brown v. United States, 150 U. S. 93, 98, 14 Sup. Ct. 37, 37 L. Ed. 
1010; Kansas City Star v. Carlisle, 108 Fed. 344, 361, 47 C. C. A. 
384. 

There is no substantial évidence, either direct or circumstantial, of 
any agreement or arrangement whatever between Swanson and the 
défendants, or either of them, to obtain money or property fraudu- 
lently from the Illinois corporation. The most that can be said of 
the évidence is that there are some circumstances tending to show 
that the défendants, or some of them, loaned to Hoss $25,000, upon 
his note for that amount to enable him to pay in part his subscription 
to the capital stock of the Illinois corporation, which sum was shortly 
after withdrawn upon the transfer of such note to the corporation. In 
the absence of direct évidence of an unlawful conspiracy, a wide lati- 
tude is allowed in admitting circumstantial évidence to prove its ex- 
istence, and that was permitted by the trial court in this case. 

[2] Déclarations of the alleged conspirators may be admitted before 
the conspiracy is sufficiently shown, the plaintiff undertaking to fur- 
nish such proof later; but this rests in the discrétion of the trial 
court, and its ruling in admitting or excluding such testimony will not 
ordinarily be disturbed by an appellate court. Kansas City Star v. 
Carlisle, 108 Fed. 344, 361, 47 C. C. A. 384, above. Swanson for some 
reason was not served with summons in this case, though named in 
the pétition as a défendant,, and is not therefore a party to the suit, 
nor was he called as a witness. The déclarations of Swanson, testi- 
fied to by Mrs. Bender, were made some time after the alleged con- 
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spiracy had corne to an end by the receipt of thèse checks from the 
Illinois corporation. There was no error, therefore, in excluding the 
testimony of Mrs. Bender and her husband as to the alleged déclara- 
tions of Swanson. If a conspiracy was to be proven against thèse 
défendants, it must be by testimony introduced in the usual way, so 
as to afford them an opportunity to cross-examine the witness or wit- 
nesses by whom such conspiracy is sought to be established. It could 
not rightly be established by statements of others directly admitting 
such conspiracy, or from which it might be inferred after it had 
ended. 

The second assignment of error challenges the correctness of the 
ruling admitting testimony tending to show that the Illinois corpora- 
tion had received notes of $40,000, or some other amount, from John 
Hoss. This testimony was developed upon cross-examination of plain- 
tiff's witness as to the contents or entries upon the books of the Illinois 
corporation. There was no réversible error in permitting such cross- 
examination. 

[3] Complaint is next made of the exclusion of an article published 
in the Morris Herald of August 11, 1911 (a newspaper published at 
Morris, III.). To understand the merits of this complaint, it is neces- 
sary to state, in addition to the testimony already stated, that there 
was offered in évidence by the plaintiff a clipping from this issue of 
the newspaper mentioned, entitled "Get Rich Quick Deal, Marseilles 
People Stung by High Finance, Swanson Deal." This clipping is an 
attempt at "a humorous write-up" of what purports to be the efforts 
of citizens of Marseilles to secure the location at that place of the 
Swanson Manufacturing Company in lieu of some manufacturing plant 
recently removed from Marseilles to Moline, 111., and the subséquent 
bankruptcy of the Swanson concern, and the resulting loss to the Mar- 
seilles citizens. A witness testified that he had a copy of this paper 
of August llth at his place of business in Shenandoah some time in 
the fall of 1911, and, as the défendant Mitchell was passing one day, 
called to him and said, "I did not know you were such a scoundrel or 
bad man as this," and showed him the article; that Mitchell read it 
aloud in his présence and the présence of some others and laughed and 
said, "That is about the way we got the money ; that he had had many 
difficult transactions in which it was difficult to get money ; that this 
was difficult, and that the crédit belonged, not to him, but to Read ; 
that without Read's method they would never hâve succeeded in get- 
ting this money." He did not deny in my présence any of thèse state- 
ments in the transactions. At best this clipping would be admissible 
against Mitchell only as an admission of the truth of the facts stated 
therein, because he did not, upon reading the article, deny them ; but 
he says the crédit for securing the money belonged to Read, not to 
him, and surely the clipping is not admissible against Read. Nor 
is it admissible as against Mitchell, for one is not called upon to deny 
the truth of matters appearing in the public press concerning him, to 
which his attention may be called, under the circumstances shown in 
this case, to avoid personal responsibility for such matters. There is 
no merit in this assignment of error. 
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It is also urged that the court erred in holding that the plaintiff, as 
trustée in bankruptcy of the Illinois corporation, stands in the shoes 
of that corporation and succeeded only to its rights as against thèse 
défendants ; the contention being that the trustée, under section 70e 
of the Bankruptcy Act (Comp. St. 1913, § 9654), succeeds to the rights 
of any creditor of the corporation, and may recover against the de- 
fendants to the same extent that any creditor of the corporation might 
hâve recovered against them. Admitting, without deciding, this to 
be so, it suffices to say that, under the testimony adduced by the plain- 
tiff, no creditor of the bankrupt corporation could hâve recovered 
against thèse défendants upon the grounds alleged in the plaintifï's 
pétition. 

Finally it is urged that there was error in directing the verdict for 
the défendants. It must sufifice to say of this assignment that we 
hâve carefully considered the entire évidence in behalf of the plain- 
tiff, and are of the opinion that, if a verdict v/as returned thereon for 
the plaintiff, it would hâve been the duty of the court to set it aside 
for want of sufficient support in the évidence. It was therefore the 
duty of the court to direct a verdict for the défendants and to render 
judgnient thereon for costs against the plaintiff. 

The judgment is affirmed. 



SPOKANE & I. E. R. CO. v. CAMPBEIX. 

(Circuit Court of Appeals, Ninth Circuit. October 19, 1914.) 

No. 2366. 

1. JIastkr and Servant (§ 111*) — Injuries to Servant — Railkoads — EeCxU- 

i,ATioN — Safett Appliance Act — "LOCOMOTIVE Engine" — "Bngineek." 
Safety Appliance Act (Act Cong. Marcli 2, 1893, e. 196, § 1, 27 Stat. 531 [U. 
S. Comp. St. 1913, §§ 8605-8612]), requires common carriers engaged in In- 
terstate commerce by railroad to equip their "locomotive en^'ines" witli 
Power driving-wheel bralies, so tïiat tlie "cngineer" may control tlie speed 
without reqnirlng brakemen to use tlie band brakes for that purpose. By 
Act March 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St. 1913, §§ 8613-8615), 
sucli requirement was extended to ail trains, locomotives, tenders, cars, 
and similar vehicles on any railroad engaged in Interstate commerce. 
HcM, tliat while tbe words "locomotive engines" and "engineer" as used 
in suoh act were prlmarily intended to refer to a steam-propelled engine. 
and to the operator thereof, respectively, such words were suffieiently 
broad to include an electric motor and the motorman, and that the act 
was therefore applicable to electric motors used to haul trains engaged 
in Interstate commerce. 

(Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 215- 
217, 255 ; Dec. Dig. § 111.» 

For other définitions, see Words and Phrases, First and Second Séries, 
Engineer, Locomotive.] 

2. Teial (§ 359*) — Spécial Verdict — Bequisites. 

Where tlie entire controversy is dépendent on a spécial verdict, it will 
prevail only when It finds ail the facts essential to a détermination of 
every material issue in the case. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 857-860, 875, 877, 
878 ; Dec. Dig. § 359.*] 

«Foi oaier cases soe same topic & § numbeb iu Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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3. Courts (§ 352*) — Fedeeal Courts — Rules or Décision — Local Law — 

Spécial Verdict. 

Since the local law with référence to submlttlng spécial findings with 
a gênerai verdict does not control the fédéral courts with respect to the 
mode in which causes are required to be submitted to a jury, such courts 
are not bound by the rules obtaining In the local courts for Interpreting 
such verdict ; the gênerai rule being that the court, In deteriuinlng what 
judgment shall be entered on a spécial verdict, will not look to the évi- 
dence, nor beyond the pleadings and the judge's record. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. 
Dig. § 352.* 

Conformity of practice In common-Iaw actions to that of state court, 
see notes to O'Connell v. Reed, 5 O. C. A. 594 ; Nederland Life Ins. Co. v. 
Hall, 27 C. C. A. 392.] 

4. Mastee and Servant (§ 297*) — Injuries to Servant — Actions — Gen^bal 

AND Spécial Verdict — Construction — Effect. 

In an action for injuries to an interurban motorman, engagea in Inter- 
state commerce, in a collision between his train and a regular train mov- 
ing in the opposite direction, on a single track, the jury found a gênerai 
verdict for plaintifif, a spécial verdict that plaintiff before starting on his 
run received a written train order directing liim to meet a "spécial" mov- 
ing in the opposite direction at A., and spécial findings that the air brakes 
on plaintifl's train failed immediately before the collision, and that plain- 
tifC left his starting point in violation of orders, before tUe regular train 
arrived, which was the proximate cause of the accident. Held, that such 
latter finding was a mère conclusion of law and not a finding of fact, and 
since the élément of proximate cau?e, where concuri'ent acts of the em- 
ployer and employé contribute to cfiuse the injury, is eliminated bv the 
Employers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. 
Comp. St. 1913, §§ 8657-8665]), and especially where the eontributing act 
of the employer is in dérogation of a duty iraposed by the Safety Appli- 
anee Act, défendant was not entitled to a judgment on the spécial verdict. 

fEd. Note.-— For other cases, see Master and Servant, Cent. Dig. §§ 1195- 
1198 ; Dec. Dig. § 297.*] 

5. Appeal and Ebror (§ 977*) — New Trial (§ 6*) — Questions Beviewable 

— Discrétion of Court. 

The grant or refusai of a new trial in the fédéral courts rests in the 
sound discrétion of the trial court, and the resuit cannot be made the 
subject of reversai on a writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3800- 
3865; Dec. Dig. § 977;* New Trial, Cent. Dig. §§ 9, 10; Dec. Dig. § 6.*] 

In Error to the District Court of tlie United States for the North- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Action by Edgar E. Campbell against the Spokane & Inland Empire 
Railroad Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

See, also, 188 Fed. 516. 

On the afternoon of the 31st day of July, 1909, at about 4:30 o'clock, the 
défendant in error, plaintiff below, he being the motorman, started with his 
train of three cars — the motor car and two trailers — out of Cœur d'Alêne over 
the electric Une for Spokane. When he had proceeded a short distance from 
Cœur d'Alêne, a mile and a half or two miles, he ran into another train com- 
ing in the opposite direction, whereby he was Injured, and a number of pas- 
sengers on his train lost their lives, while others were more or less injured. 
The train he was running was a spécial, knovra as No. 5, and he testifles that 

•For other cases see same topic & I number in Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
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he received written orders for running it, also oral orders from the con- 
ductor, and that lie moved eut on the Une In pursuance ot such orders ; that 
wheu lie had gotten out on the road some diistance and observed the approach- 
ing train, he set the air brakes, whlch held for a short time only, then let 
go, supposedly by the eseape of the air, and he thereby lost control of his 
train, and was unable to stop it or further check its speed. As a consequenc* 
he ran into the train coming from the other way, the latter train, however, 
having been brought to a stop before the collision. In this testimony plaintiâ 
bas corroboratiou. 

According to the rules of the Company, which were in évidence, a spécial 
train is expected to keep out of the way of the regular trains ; that is to say, 
the spécial must take note of the schedule running time of ail regular trains, 
and be on sidings at the stations where and when the regulars will pass, so 
as to allow a free traek to the regulars. Specials are run on orders from the 
dispatcher with référence to another spécial, and the motorman is expected 
to make the passing stations as directed. 

The defendant's testimony tends to show: That plaintifE, together with the 
conductor, was given and received a running order for No. 5 before leaving 
Cœur d'Alêne station, directing No. 5 to meet No. 4 at Alan station, which 
order was In the following language: "Motor 5 will run &pl CD Alêne to 
Spokane meet Spl 4 East at Alan." And, further, that the train was equlpped 
with air brakes and other equipment for controUing and stopplng the train, 
and that thèse had been properly and recently tested for determining their 
efficiency, and found to be In good order. 

The cause ha>vlng been tried before a jury, the following spécial and gên- 
erai verdicts were returned: 

"Verdict. 

"We, the jury in the above-entitled cause, flnd for the plaintlfC, and flx the 
amount of hls damages at the sum of $7,500.00 (seventy-five hundred dollars) ." 

"Spécial Verdict. 

"Did the plalntifC Campbell receive, before leaving Cœur d'Alêne, train or- 
der No. 53, reading as follows: 'Train Order No. 53. From Spokane 7 — 31 — 
1909. To Motor 5 at C. I>. Alêne Station: Motor 5 wlU run Spl. C. D. Alêne 
to Spokane meet spécial 4 east at Alan.' Tes." 

"Spécial Flnding I. 

"Q. Were the air brakes on Campbell's train Immedlately before the colli- 
sion insufflclent to enable Campbell to control the speed of the traluî A. Yes." 

"Spécial Finding II. 

"If you flnd that plalntiff lef t Cœur d'Alêne in violation of his orders, then 
answer this question: Was that leaving in violation of his orders the pro xi- 
mate cause of the accident? Yes." 

Motion was Interposed for judgment In favor of défendant on the spécial 
flndings, notwithstanding the gênerai verdict, which was denied. Later a pé- 
tition for a new trial was also denied, and judgment rendered for plaintilï. 
Errer is prosecuted from this judgment. 

Graves, Kizer & Graves, of Spokane, Wash., for plaintiff in error. 

Belden & Ivosey, of Spokane, Wash., and H. Lowndes Maury, of 
Butte, Mont. (Henry R. Newton, of Spokane, Wash., of counsel), for 
défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Three questions are urged upon our attention: First, whether the 
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Safety Appliance Act of Congress has application to interstate electric 
railroads, it being contended that the défendant was not bound to 
equip its motors with air brakes; second, whether the trial court 
should hâve allowed the motion for judgment non obstante ; and, 
third, whether the motion for new trial should hâve been granted. 

[1] Section 1 of the Safety Appliance Act of Congress, March 2, 
1893, requires common carriers engaged in interstate commerce by 
railroad to equip their locomotive engines with power driving-wheel 
brakes and appliances for operating the train-brake System, and to 
equip a sufficient number of cars in the train with power or train 
brakes so that the engineer on the locomotive drawing such train can 
control its speed without requiring brakemen to use the common hand 
brake for the purpose. 27 Stat. 531. By an amendment of this stat- 
ute (Act March 2, 1903, 32 Stat. 943) the provisions and requirements 
thereof relating to train brakes, automatic couplers, etc., are made to 
apply to ail trains, locomotives, tenders, cars, and similar vehicles used 
on any railroad engaged in interstate commerce, and to ail other loco- 
motives, tenders, cars, and similar vehicles. 

There can be no doubt that when the primary act was passed, elec- 
trically propelled trains were not within the législative mind, and 
where "locomotive engine" occurs référence was had to a steam-pro- 
pelled engine. And likewise when "engineer" is spoken of, it had 
relation to a person in charge of a steam-propelled locomotive. But 
this does not signify that other locomotive or motor engines, and that 
persons driving other motor cars, may not come within the scope and 
intendment of the act. The purpose of the Législature was to provide, 
among other things, for a more efficient and effective way of handling 
trains in interstate commerce, so that the speed and movement of the 
train might be regulated and controlled, and, when desired and in cases 
of emergency, readily brought to a stop, ail from the engine and by the 
one person in charge of it, thereby to lessen the danger to employés 
and the public incident to the opération of railroads. 

The electric railroad has since come into very gênerai use, with its 
driving engines called motors, and its employés in charge of the en- 
gines are called motormen or enginemen. Thèse railroads, notwith- 
standing, are common carriers of property and persons, the same as 
steam railroads, and hâve employés and come into relation with the 
public in the same way, the only essential différence being that elec- 
tricity has taken the place of steam as a propelling agency or force, 
with differently contrived engines, suited to the harnessing of the pro- 
pelling agency to the use desired, so that the broad purpose of the 
Législature applies as completely to the one kind of railroad as to the 
other. In a narrower sensé, a locomotive engine is spoken of as an 
engine propelled by steam; but when the statute, as the amendment 
does, extends the provisions of the act to apply to ail trains, locomo- 
tives, tenders, cars, and similar vehicles used on any railroad engaged 
in interstate commerce, and to ail other locomotives, tenders, cars, and 
similar vehicles, it broadens the significance so as, without question, 
to include motors electrically propelled, used upon railroads engaged 
in interstate commerce. So, also, the original act, with its amend- 
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ment, includes the operators of such engines, whether called engineers 
or motormen. We think the statute is broad enough to require that 
electrically propelled engines and trains engaged in interstate com- 
merce, as well as steam-propelled engines and trains, shall be equipped 
with air brakes for their efficient opération and control. 

The next question may be more clearly resolved by understanding 
what were the issues presented to the jury for their verdict. The com- 
plaint, so far as it is pertinent to the inquiry, allèges : 

"(4) That plaintiff on said date aforesald was directed by the agents, offi- 
cers, and employés of said défendant to take his sald train No. 5, and to pro- 
ceed from said town of Cœur d'Alêne to the city of Spokane, and that plaln- 
titf was glven orders, directing hlm to meet and pass regular train No. 20 
at the town of Alan ; that when rounding a curve and nearing the station of 
Gibbs, State of Idaho, which is a point between Cœur d'Alêne City, Idaho, 
and the town of Alan, this plalntlff saw a train coming from the opposite 
direction and running on the saine track upon which said plalntiff's train 
was running, which said train plaintiiï is now informed and believe.s was 
Reguiar Train No. 20. 

"(5) That upon the coming into view of said train No. 20, plaiutiff used ail 
due diligence to bring hls motor upon said train No. 5 to a stop and stand- 
stlU ; that he dnly applied the air brakes upon said motor, but, owing to the 
détective condition of said air brakes, which said condition was wholly un- 
known to plaintiff, sald brakes wholly failed and refused to act, and plaln- 
tiff's said train continued to rush forward at a tremendous rate of speed and 
a collision occurred, plaintiff's said train coUiding with said train No. 20, 
and which said collision caused the injuries hereinafter complained of. 

"(6) That said accident and collision was directly due to the wrongful and 
négligent acts of the plaintifC's said superiors in the giving of sald wrongful 
orders, and In their failure to furnish this plaintifC with a motor and train 
supplied with proper air brakes in working condition. 

"(7) That this plaintiff, after observing said train No. 20 upon the track, 
had plenty of tlme to hâve stopped his sald train and prevented said collision 
if said air brakes had been In good condition and in proper working order." 

Thèse allégations were denied, and the défendant for further an- 
.=wer allèges: 

'"That on said July 31st plaintiff was acting as motorman upon a spécial 
train referred to and descrlbed In the orders of défendant as motor 5. That 
under the rules and régulations of such company such spécial train had no 
rights over the regular trains operating under the time-table of détendant, and 
was obliged to keep out of the way of such regular trains ; that such spécial 
train had no right to go out upon the road when a regular train was due, 
uniess it had télégraphie orders from defendant's train dispatcher in Spokane 
ordering it to do so; that upon said date plaintiff, in charge as motorman of 
the spécial train aforesald, was standing in defendant's yards at Cœur 
d'Alêne ready to start upon a run to Spokane as soon as there should arrive 
at Cœur d'Alêne one of defendant's regular trains, known on Its time-table 
as No. 20, which was then due; that défendant, knowîug that No. 20 was then 
due, and that he had no right to leave Cœur d'Alêne until it had corne in, 
received télégraphie orders from the dispatcher at Spokane to meet another 
spécial train at the town of Alan, and that when handing him such orders 
the conductor of plaintiff's train told him he might run farther down in the 
yards and wait there until No. 20 came in; that plaintiff started his train 
under such orders, but Instead of stopping at the point in the yards where 
lie had been directed to stop, continued on his way towards Spokane, passing 
out of the Cœur d'Alêne yards and out on the Une to Spokane, and at the 
station of Gibbs, a distance of about 1% miles from Cœur d'Alêne, his train 
came in collision with No. 20 on a straight track; that No. 20 was in full 
riew of plalntiff's train for a distance of more than 800 feet before the col- 
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lision occurred, and the motorman of No. 20, seeing plaintiffs train approach- 
ing, came to a full stop; that plalntlff could, if he had seen No. 20, hâve 
brought his train to a stop within a distance of 150 to 200 feet, and tliat the 
collision between the two trains was caused solely and entlrely by plaintitf's 
disobedience of the rules, régulations, and orders of the Company, and by hls 
reckless eonduct in failing to pay heed to his surroundings, and to Iceep a 
lookout upon the track ahead of him so as to observe No. 20 and bring his 
train to a stop, as he might hâve done had he hâve looked ahead of him at ail." 

The issues thus présentée! were whether the plaintiff was directed 
by défendant to proceed with train No. 5, which was spécial, out of 
Cœur d'Alêne, and to meet regular train No. 20 at the town of Alan ; 
whether the défendant failed to furnish the plaintiff with a motor and 
train supplied with proper air brakes in working condition; whether 
plaintiff used due diligence to bring his motor upon train No. 5 to a 
stop by application of the air brakes upon the motor ; and whether, 
by reason of the defective condition of said air brakes, plaintiiï was 
unable to stop his train in time to prevent collision. And, as presented 
by the answer, whether, under the rules and régulations of the de- 
fendant company in the opération of its train, the plaintiff operating 
a spécial was required to keep out of the way of regular trains ; wheth- 
er plaintiff received orders from défendant to meet another spécial 
rrain at Alan, and was directed by the conductor to run farther out 
in the yards, and there to wait until train No. 20 arrived in; and 
whether, in disobedience to thèse orders, he continued on his way, 
ihus bringing on the collision. 

[2] A spécial verdict, where the entire controversy is dépendent 
upon it, should necessarily find ail the facts essential to a détermina- 
tion of the issues of the case. In those jurisdictions where both a spé- 
cial and gênerai verdict may be taken, the spécial verdict will prevail 
over the gênerai, and this is perhaps the gênerai rule. But this can 
only be so where the spécial verdict has been found respecting every 
material issue; otherwise the court could not be in a position to de- 
duce the conclusions of law necessary to a décision of the case. 

[3] It is strongly urged that the fédéral courts will adopt the local 
practice with respect to the taking of spécial and gênerai verdicts 
and the local rules and procédure for construing the same in deter- 
mining their potency and effect. It has been distinctly held that the 
local law with respect to submitting spécial findings along with a gên- 
erai verdict does not control the fédéral courts in respect to the mode 
in which causes shall be submitted to the jury. Indianapolis, etc., R. 
R. Co. v. Horst, 93 U. S. 291, 23 L. Ed. 898; Mutual Accident As- 
sociation V. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60; Toledo, 
St. L. & W. R. Co. V. Reardon, 159 Fed. 366, 86 C. C. A. 366. This 
being so, it is a logical conséquence that the fédéral courts will not 
be bound by the rules obtaining in local courts for interpreting such 
verdicts. The gênerai rule with respect to this subject is that the 
court, in determining wbat judgment shall be entered upon a spécial 
verdict, will not look to the évidence nor beyond the pleadings and the 
judge's record. Mayor, etc., of Borough of Seabright v. New Jersey 
Cent., 72 N. J. Law, 8, 60 Atl. 64. As said in Daube v. Philadelphia 
& R. Coal & Iron Co.. 11 Fed. 713, 715, 23 C. C. A. 420, 422 ; 
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"In dctermlning the force of a spécial verdict or flnding, only the facts 
found, unmodified by the statements o£ counsel or by référence to the évi- 
dence, can be considered." 

The rule covering almost the exact controversy hère is very well 
stated in Conwell v. Tri-City Ry. Co., 135 lowa, 190, 191 (112 N. W. 
546, 547), a code state, as'follows: 

"On a motion for judgment as against a gênerai verdict based on spécial 
findings, every issue ralsed by the pleadings and not eliminated by the instruc- 
tions wlll be presumed to hâve been found for the party In whose favor the 
gênerai verdict is returned, and it will be presumed that such findings are 
supported by suflicient évidence; but the spécial findings cannot be added to 
or supported by the évidence, and must be given effect only so far as they 
necessarily négative the findings which might othervvise be assumed in sup- 
port of the gênerai verdict" 

See, also, Farmers' Sav. Bank v. Forbes, 151 lowa, 627, 132 N. W. 
59; Drake v. Justice Gold Min. Co., 32 Colo. 259, 75 Pac. 912. 

[4] With this understanding of the law, we are to détermine, with- 
out référence to the testimony in the case, whether from the spécial 
findings the court is able, as a matter of law, to conclude how the 
case should be decided, notwith standing the gênerai verdict. In this 
relation, we are also to consider the effect of the Employers' Liability 
Act upon the issues tendered for solution at the trial. This act pro- 
vides, among other things, that in case of injury or death to an em- 
ployé, contributing neghgence on the part of the employé shall not 
bar a recovery, but that the damages shall be diminished in propor- 
tion to the amount of négligence attributable to such employé, and, 
further, that no such employé shall be held to hâve been guilty of 
contributory négligence in any case where the violation by such com- 
mon carrier of any statute enacted for the safety of the employés 
contributed to the injury or death of such employé. 35 Stat. 66. The 
effect of this statute is to eliminate \he élément of proximate cause, 
where concurring acts of the employer and employé contribute as a 
cause for the injury or death of the employé, especially where the 
contributing act of the employer was in dérogation of a duty imposed 
under the act for the safety of the employé. This is judicially de- 
clared in Grand Trunk Western Ry. Co. v. Lindsay, 201 Fed. 836, 844, 

120 C. C. A. 166, 174, where the court said: 

"If, under the Employers' Liability Act, plaintifC's négligence, contributing 
with defendant's négligence to the production of the injury, does not defeat 
the cause of action, but only lessens the damages, and if the cause of action 
is established by showlng that the injury resulted 'in whole or in part' from 
defendant's négligence, the statute would be nullifled by calling plaintiff's 
act the proximate cause, and then defeating him, when he could not be de- 
feated by calling his act contributory négligence. For bis act was the same 
act, by whatever name it be called. It is only when plaintifC's act is the sole 
cause — when defendant's act is no part of the causation — that défendant is 
free from liability under the act." 

To the same effect is Louisville & N. R. Co. v. Wene, 202 Fed. 887, 

121 C. C. A. 245. 

Now, turning to the spécial findings, the jury first found that the 
plaintiff received the train order No. 53. Then they found that the 
air brakes on plaintiff's train immediately before the collision were in- 
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sufRcient to enable him to control the speed of the train. Thèse find- 
ings, construed in the light of the pleadings, show that both the plain- 
tiff and défendant were euilty of négligence, and the acts were con- 
curring, leading to the plaintiff's injury. But this does not relieve the 
défendant, for, under the liability statute, the défendant acted in déro- 
gation of a statute enacted for the safety of the employé. In view 
of this condition, the holding of the trial court is especially pertinent 
as follows: 

"A collision does not of necessity resuit from disobedience of orders on the 
part of an employé, and if the employé who bas heen guilty of such disobedi- 
ence is unable to avoid an impending collision because of defective equipment 
furnlshed by the master, it surely cannot be said that the defective equipment 
in no wlse contributed to the accident. If it did contribute, a liability exists 
under the act in question" (the Employers' Liability Act). 

The third spécial finding that the plaintifï's leaving Cœur d'Alêne 
in violation of his orders was the proximate cause of the accident was 
a mère conclusion of law, and not a finding of fact. The purpose of a 
spécial finding is to find the fact, so that the court may deduce the 
légal conclusions and thus détermine the controversy. 

Further than this, the jury did not specially find as to ail the ma- 
terial issues pertinent to the inquiry under the pleadings. 

We think there can be no question that the gênerai verdict should 
prevail. 

[5] As it relates to the motion for a new trial and the action of the 
trial court respecting the same, it is the established rule in courts 
of the United States that to grant or refuse a new trial rests in thf 
Sound discrétion of the court, and the resuit cannot be made the sub- 
iect of reversai upon a writ of error. Newcomb v. Wood, 97 U 
S. 581, 583, 24 L. Ed. 1085; Copper River & N. W. Ry. Co. v 
Reeder, 211 Fed. 280, 127 C. C. A. 648. 

The judgment will be afifirmed 
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(Circuit Court of Appeals, Eighth Circuit October 12, 1914.) 

No. 4098. 

(Sj/Ho&MS W the Court.) 

X. Appeal and Eerok (§§ 1031, 1062*) — Pbejudicial Ebbor — Refusai, to 
WiTiiDRAW Charge — Presxjmption of Préjudice. 

A refusai by the court to grant a spécifie request to withdraw from the 
jury at the close of the trial one of several charges of négligence on whîch 
the plaintiff is seeking to recover is fatal error, if there Is no substantia! 
évidence to sustain that charge, although there may be évidence to sus- 
tain ûthers, because the presumption is that error produces préjudice, 
and the appellate court cannot know that it vras not upon that baseless 
charge that the jury founded its verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 40,'}S- 
4046, 4212-4218; Dec. Dig. §§ 1031, 1062.*] 

•For other cases see same topic & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Trial (§ 145*) — Dieection of Verdict— Evidence. 

It Is the duty of the trial court at the close of the évidence, at tlie re- 
quest of counsel, to direct the flnding of the jurj' upon eaeh issue of fact 
upon which the évidence is undlsputed, or so clearly prépondérant, or of 
such a conclnsive character that the court would be bound in the exercise 
of a Sound judiclal discrétion to set aslde a contrary flnding. 

ma. Note.— For other cases, see Trial, Cent. Dig. i§ 328, 341; Dec. 
Dig. § 145.*] 

3. Eaileoads {§ 383*) — Railboad Yards — Dutt of Pedesteian. 

"No one, whether passenger, licensee, or trespasser, can fréquent or 
walli over a private railroad yard covered by many traeks employed coii- 
stantly for a variety of purposes like through travel, switching, breaking 
up, and making up trains, without scrupulously » * * exercisiug the 
utmost * * • vigilance in lookiug out for approaching engines aod 
trains." Hart v. Northern Pacific Ry. Co., 196 Fed. 180, 185, 116 C. C. A. 
12, 17. It is hls duty to look and listen. If he cannot see or hear that 
no englues or cars are approaching, it is his duty to stop until he cim. 
If smoke or steam obscure hls vision, or noise his hearing, it is his duty 
to keep ofE the track until they so disappear that he can be sure that he 
will incur no danger by entering upon or crossing it. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. f§ 1305-1310; 
Dec. Dig. § 383.*] 

4 Masteb and Servant (§ 137*) — Injuey to Railboad Employé — Raileoad 

YAED NEGLIGENCE. 

It is not a lack of ordinary care for a railroad company to fail, in its 
private railroad yard in constant and active use, over which its employés 
bave been and are in the habit of crossing to and from their work, not 
in crowds, but thinly scattered, to place or maintain a man for the pur- 
pose of vvarnlng employés of its approach, notifying the engineer of their 
proximity, and turning an angle cock to stop it, «pon a switch engine 
which is working in the yard, vvith its bell ringing, its headlight burning, 
and its engineer .and lireman watching for the employés and handïing the 
engine as the rule of the company requires theœ to do. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 269,- 
270, 273, 274, 277, 278 ; Dec. Dig. §■ 137.*] 

In Error to the District Court of the United States for the North- 
ern District of lowa ; JH^enry T. Reed, Judge. 

Action by Maurice Kroloff, administrator of the estate of Josepli 
Brotsky, deceased, against the Chicago, St. Paul, Minneapohs & Omaha 
Raiiway Company. Judgraent for plaintifï, and défendant brings 
error. Reversed and remanded for new trial. 

George W. Peterson, of St. Paul, Minn. (Sargent, Strong & Struble, 
of Sioux City, lowa, on the brief), for plaintiff in error. 

Arnold L. Fribourg, of Sioux City, lowa (Henderson & Fribourg, of 
Sioux City, lowa, on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. A judgment for $6,000 for alleged 
négligence causing death is assailed hère. The railroad company, tlie 
défendant below, complains that the trial court did not withdraw 
from the jury the charges of the defendant's négligence and that ir 
did not instruct the jury that the évidence conclusively proved tl;;.; 
Joseph Brotsky contributed to his own injury. Thèse facts were 
admitted or conclusively proved: Brotsky was killed by his collision 

'For other cai^es see same toplc & i nvmbbb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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with a switch engine of the défendant, which was backing north on 
the def endant's north-bound main track in its yards at Sionx City 
at about 6 a. m., on October 16, 1912. At the place of the accident the 
track was free from obstructions to the vision, other than smoke and 
steam from the angines, for more than 1,000 feet to the south. There 
was a headlight on thenorth end of the switch engine, which was burn- 
ing, and the bell of the engine was ringing. The railroad yards of the 
défendant extend north and south at Sioux City for 2 or 3 miles, and 
it was in a busy part of thèse yards, and within 4 or 5 blocks south 
of its roundhouse, oilhouse, and coal chute that this accident happened. 
The north-bound main track of the défendant extends through thèse 
yards from south of Seventh street to Twenty-Second street. Adjoin- 
ing this track on the west lies- the def endant's south-bound main track, 
and east of its north-bound main track and nearly parallel to it ex- 
tends the main track of the Illinois Central Railroad Company. There 
are public crossings of thèse tracks at Seventh street, Eleventh street, 
and Nineteenth street, but none between thèse streets. The accident 
occurred between Thirteenth street and Fourteenth street, where there 
was no public crossing, but many of the employés of the défendant, 
and among them Mr. Brotsky, who worked for the défendant on the 
west, and lived on the east, side of thèse tracks, had been accustomed 
to cross them near the place of the accident in going to and from their 
work. Brotsky was going to his work. He was last seen alive walk- 
ing north in the railroad yard between Eleventh and Fourteenth streets. 
At the time and place where the accident occurred the hostler was back- 
ing an engine down the south-bound main track of the défendant, 
and with it was pulling another engine. The more southerly engine 
had its cylinder cocks open and was blowing steam, and it passed the 
north-bound switch engine at about the time and place of the accident. 
The only light on the south end of the south-bound engine was a red 
light in a lantern. It had a headlight shining north. The engineer of 
the switch engine was on the west side of his engine, with his head and 
shoulders out the window; the fireman was on the east side of the 
engine looking north ; the hostler, driving the south-bound engine, was 
on the east side of his engine, watching the tracks to the south of him. 
They were ail watching for pedestrians and obstructions, but none of 
them saw Mr. Brotsky. After the accident some of his remains and 
his lunch were found along and near the west rail of the north-bound 
track at the place where the engines passed each other, and some of 
them were found on the west front and rear drivers and on the brake 
rigging of the north-bound engine, but none on the trucks of the tender 
which preceded it, or on the north footboard, strongly indicating that 
he coUided with the engine on its west side at the time the south-bound 
engine passed it blowing steam from its cylinder cocks. The crew of 
the switch or north-bound engine consisted of the engineer, the fireman, 
the foreman, and two helpers. It was the duty of the engineer and 
fireman to look out for pedestrians and to use reasonable care to avoid 
collision with them. There was no évidence that this was the duty ci 
the other three members' of the crew, when, as in the case in hand, the 
engine was making a long movement, a mile or a mile and a half in 
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length, from one yard or part of a yard to another. Their duties 
were to turn switches, make couplings, and handle cars, and at the 
time of the accident thèse three men were riding on the south foot- 
board. 

[1] The charges of négligence which the court submitted to the jury 
were : (1) Omission to ring the bell ; (2) omission to somid the whistle ; 
(3) omission to maintain a sufficient headlight; (4) omission to hâve 
the foreman or one of his helpers on the north footboard to look out 
for and warn pedestrians, and to turn the angle cock and stop the 
angine. The défendant not only requested the court below to instruct 
the jury to return a verdict for the défendant on the ground that 
none of thèse charges was sustained by substantial évidence, but it 
made spécifie requests that the court witbdraw each of thèse charges, 
and excepted to its refusai of each request, so that, if there was no 
substantial évidence to sustain any one of thèse charges, the judgment 
must be reversed, because, although there was sufficient évidence 
to sustain other charges, it may be that it was on that very charge that 
the jury based its verdict. A refusai by the court to grant a spécifie 
request to withdraw from the jury one of several spécifie charges of 
négligence on which the plaintiff is seeking to recover is fatal error, 
if there is no substantial évidence to sustain that charge, although there 
may be évidence to sustain others, because the presumption is that 
error produces préjudice, and the appellate court cannot know that 
it was not upon that baseless charge that the jury founded its verdict. 
Wilmington Mining Co. v. Fulton, 205 U. S. 60, 79, 27 Sup. Ct. 412, 
51 L. Ed. 708; Deserant v. Cerillos Coal R. R. Co., 178 U. S. 409, 
20 Sup. Ct. 967, 44 L. Ed. 1127; Bank of Havelock v. Western Union 
Telegraph Co., 141 Fed. 522, 526, 72 C. C. A. 580, 584, 4 L. R. A. 
(N. S.) 181, 5 Ann. Cas. 515; Armour & Co. v. Russell, 144 Fed. 614, 
615, 75 C. C. A. 416, 417, 6 L. R. A. (N. S.) 602; Stevens v. Citizens' 
Gas & Electric Co., 132 lowa, 597, 109 N. W. 1090. 

[3, 4] It may be well to recall certain incontrovertible physical facts 
and established rules of law before entering upon the discussion of the 
évidence. This accident happened as the day was dawning, when it 
was neither dark night nor bright day. An artificial light in darkness 
or half darkness is visible at a long distance by one far from it, when 
one behind or near it can see a dark object by means of its rays but 
a short distance ; and this is as true of a small or low artificial light as 
of a brilliant one. The light of a lantern as well as that of an auto- 
mobile may be seen by one miles from it, while those behind or near it 
can see dark objects by means of its rays but a few feet. Again, an 
artificial light in steam and smoke illumines the steam and smoke, so 
that one can see and know that there is a light, when one at or behind 
the light cannot see through the steam or smoke and distinguish objects 
much nearer; so that the opportunity of Brotsky to see the head- 
light, and know it was approaching, was much better than the oppor- 
tunity of the engineer or fireman to see him. It was the duty of the 
engineer and fireman to use reasonable care to see and to prevent 
injury to pedestrians that might be in the yards of the company, in 
the light of their knowledge that the workmen were accustomed to 
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pass through them to and from their labor. But it was not their duty 
to insiire tlieir safety, or in case the steam or smoke became so dense 
that they could not see whether or not there was any one on or neai 
the track to stop their engine, or to go or send forward to ascertain 
the fact. The yard was the private property of the railroad company, 
and it had the right to operate it with reasonable care. On the other 
hand, the exercise of a greater vigilance to watch for and protect him- 
self is the duty of one who enters or crosses the private yard of a 
railroad company, which has the right of way over and through it for 
its powerful locomotives and heavy trains. As Judge Adams said in 
Hart V. Northern Pacific Ry. Co., 196 Fed. 180, 185, 116 C. C. A. 
12, 17, thèse are among propositions of well established law : 

" (a) That a railroad track in active use is per se a warning of danger, and 
that any one is thereby admonished that a train is liable to pass over it any 
time. (b) That no one, whether passenger, licensee, or trespasser, can ap- 
proach a railroad track so néar as to be hit by a passing train without first 
both looking and listening to ascertain whether a train is approaching which 
might injure him. And a fortiori (c) that no one, whether passenger, li- 
censee, or trespasser, can fréquent or walk over a private railroad yard cov- 
ered by many tracks, employed constantly for a variety of purposes, like 
through travel, switching, breaklng up and making up trains, without scru- 
pulously observlng the précaution just alluded to, and otherwise exerdsing 
the utmost degree of vigilance in looking out for approaching engines and 
trains. Kansas City, Ft S. & M. R. Co. v. Cook, 66 Fed. 115, 13 C. C. A. 364 
[28 L. R. A. 181] ; Garlich v. Northern Pacifie Ry. Co., 131 Fed. 837, 67 C. C. 
A. 237 ; Chicago, Rock Island & Pac. Ry. Co. v. Baldwin, 164 Fed. 826, 90 C. 
C. A. 630. Great is his péril, and proportionately great should be his effort 
to protect himself therefrom. Patton v. Texas & Pacific Ry. Co., 179 U. S. 
658 [21 Sup. et. 275, 45 L. Ed. 361]." 

If at the time Mr. Brotsky approached the track his vision was 
obscured by steam or smoke, or his hearing by the noise of the south- 
bound engines, so that he could not see or hear whether or not an 
engine was approaching from the south, it was his duty to keep off 
the track until the steam, smoke, and noise, which were but tempo- 
rary. disappeared, so that he could be sure none was coming upon him. 
Chicago & Northwestern Ry. Co. v. Andrews, 130 Fed. 65, 73, 64 C. 
C. A. 399, and cases there cited. Thus it appears that the primary and 
greater duty was on the deceased to watch for the danger and protect 
himself against it, and not on the railway company; and the law is 
indisputable that if his failure to discharge that duty contributed to 
his injury the administrator of his estate cannot recover. 

[2] And it was the duty of the trial court at the close of the évi- 
dence, at the request of counsel, to direct the finding by the jury upon 
each issue of fact upon which the évidence was undisputed, or so 
clearly prépondérant, or of such a conclusive character, that thecourt 
would be bound, in the exercise of a sound judicial discrétion, to set 
aside a contrary finding. Canadian Northern Ry. Co. v. Senske, 201 
Fed. 637, 644, 120 C. C. A. 65, 72 ; Southern Pacific Co. v. Pool, 160 
U. S. 438, 440, 16 Sup. Ct. 338, 40 L. Ed. 485 ; Union Pacific R. R. 
Co. V. McDonald, 152 U. S. 262, 283, 14 Sup. Ct. 619, 38 L. Ed. 434; 
Delaware, Lackawanna & Western R. R. Co. v. Converse, 139 U. S. 
469, 11 Sup. Ct. 569, 35 L. Ed. 213. 
217 P.— 34 
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Let us now examine the testimony in the light of thèse facts and 
ruies of law. Kohen, a workman, testified that he met Brotsky in ihe 
yard on the morning of the accident at or near Eleventh street and 
saw the north-bound engine, that he was near enough to hear the bell 
if it was ringing, that if it was ringing he did not hear it, and that 
he did not remember whether it was ringing or not. Monroe, the fire- 
man, testified that he rang the bell when he went north over Eleventh 
Street, that he thought he continued to ring it ail the time until he 
passed Fourteenth street, that he put in a fire before he reached 
Eleventh street, and, after he crossed it, he put on the injector, that 
when he was putting in two or three scoops of coal the bell would 
not ring, that the bell would not stop more than an instant at a time 
any way. Donaldson, one of the switchmen on the south end of the 
switch engine, a witness for the plaintiff, testified that the bell was 
ringing at Eleventh street, and that he did not remember whether or 
not it was ringing north of that point. Brannaman, the engineer on 
the switch engine, testified that the bell was ringing at and north of 
Eleventh street. Schroeder, the foreman, who was on the south foot- 
board of the switch engine, testified that the bell was ringing; and 
Mummert, the hostler, who was sitting in the cab on the east side of 
the south-bound engine as it passed the switch engine, testified that its 
bell was ringing and that he saw it moving. This was ail the material 
évidence on this subject. The légal presumption was that the fireman 
did his duty and rang the bell. The testimony of two witnesses, who 
had no duty regarding the ringing and no occasion to note it, that 
they did not remember whether it was ringing or not, furnishes no 
substantial évidence to sustain a finding that it was not rung, in the 
tace of the légal presumption and the positive testimony of four wit- 
nesses, whose duties required them to know the fact, that it was rung, 
and the charge of négligence in failing to ring the bell should hâve 
been withdrawn from the jury. There was no substantial évidence 
to sustain it. 

The statutes of lowa require the whistle to be sounded 60 rods 
before a road crossing is reached, but provide that the sounding of the 
whistle may be omitted at street crossings within the limits of cities 
or towns, unless required by ordinance or resolution of the council 
thereof. Code lowa 1897, § 2072. The place of the accident was 
within the limits of a city, the record contains no proof of any ordi- 
nance or resolution, the bell was rung, there was tlo duty to sound 
the whistle, and the failure to sound it was not actionable négligence. 

The plaintiff alleged that it had long been the practice and custom 
of the défendant, in moving its switch engines in its yards and over 
the place where it struck Mr. Brotsky, to place a man or men on 
the approaching end of such engines to keep a lookout for and to warn 
him and other employés of the approach of such engines, and to warn 
those operating such engines of the proximity of persons on the tracks' 
and that the défendant failed to do so. No witness came to say that 
there had ever been any custom or practice to place a man or men 
on the approaching end of the switch engines at the place of the acci- 
dent, or elsewhere in the yards, to keep a lookout for and warn cm- 
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ployés of the approach of the engines, or to notify engineers of the 
proximity of persons in the yards. On the other hand, there was 
positive and uncontradicted testimony that there was no such custom. 
The évidence, in the most favorable view of it for the plaintifï, went 
no farther than to tend to show that the f oreman and the two switch- 
men, when actively engaged in turning switches and handHng cars 
during short movements, ordinarily rode on the footboard of the en- 
gine, from which it was most convenient for them to do their work, 
whether this was the footboard on the advancing or on the retreating 
end of the engine, that they had often ridden on the footboard of the 
advancing end at the place of the accident, that either footboard was a 
proper place for them, but that in long movements — and the movement 
the engine was making at the time of the accident was a long move- 
ment — they usually rode on the retreating end of the engine. There 
was also évidence that there was an angle cock wfthin reach of a man 
on the north footboard of the engine and tender, by turning which the 
air could be so manipulated as to stop the engine, and the plaintifï in- 
sisted that it was négligence not to hâve a man on that footboard to 
turn this angle cock. 

But the limit of the plaintiff's duty was to exercise ordinary care in 
moving its switch engine through its yards, and the burden was on 
the plaintifï to prove that it failed to use that degree of care. The 
best test of ordinary care is that care that ordinarily prudent and care- 
ful railroad operators commonly use under similar circumstances, and 
in the absence of évidence of that care it is such care as ordinarily pru- 
dent and careful persons would use under like circumstances. More- 
over, the légal presumption is, in the absence of countervailing évi- 
dence, or of indisputable négligence, that the degree of care the de- 
fendant exercised was such as a prudent and careful person would ex- 
ercise under like circumstances. No witness came to say that prudent 
railroad companies ordinarily placed a man on the advancing ends of 
their switch engines to look out for and warn pedestrians passing 
through their yards under such circumstances as this case discloses, 
or that prudent operators would do so. There was no testimony that 
prudent operators would, or that operators ever had, in like circum- 
stances, placed a man on the approaching end of a switch engine to 
turn the angle cock and stop the engine, or to notify the engineer of 
the proximity of persons on the track. And the failure to do thèse 
things certainly was not clear or indisputable négligence. The em- 
ployés who passed through the yard at the place of the accident did 
not come in crowds, but thinly scattered, and the primary duty was on 
them to protect themselves. The évidence on this question goes no 
farther than to tend to show that a man on the approaching end of 
the footboard could hâve seen a pedestrian on the tracks better than 
the engineer, and could by turning the angle cock hâve stopped the 
engine quicker, and this évidence was squarely contradicted. Ad- 
mitting it to be true, however, it only proves that there was an extraor- 
dinary and unusual degree of care, that the company could hâve exer- 
cised, which might hâve prevented the accident. There is no proof , and 
no évidence from which a lawful inference may be deduced, that the 
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placing of a man on the footboard of the approaching engine, under the 
circumstances of this case, to warn employés of its approach, to notify 
the engineer of its présence, or to turn the angle cock, fell within the 
limits of ordinary care. The testimony was that the purpose and use of 
the angle cock was to open the air to the car behind the engine when 
one was there, and again to shut it off. There was no évidence that 
it was placed there to stop the engine, or that it was ever used for that 
purpose, although it could be used to effect that resuit. 

The rule of the company placed the duty of looking out for pedes- 
trians, warning them, and stopping and handling the engine, on the 
engineer and the fireman, and imposed no duty of that kind on the 
foremen or switchmen, during such a movement as resulted in this 
accident. The engineer, the fireman, and other witnesses testified that 
the engineer and fireman faithfully discharged their duty, and there was 
no witness to the contrary. The bell was rung; the headlight was 
burning. This watchfulness and thèse warnings constituted the exer- 
cise of ordinary care, and there was no substantial évidence that the 
failure to keep a man on the footboard of the approaching engine to 
look out for pedestrians, to warn them, to signal the engineer of their 
présence, or to stop the engine, constituted any failure of that degree 
of care, and for that reason thèse charges should hâve been withdrawn 
from the jury. 

It was alleged and denied that the headlight was burning low, and 
that the failure to maintain a more brilliant light was négligence, which 
caused the accident; and it is specified as error that this issue was 
submitted to the jury. Donaldson, the switchman called by the plain- 
tiff, testified that the atmosphère was steamy ; that in the condition at 
the time of the accident the headlight of the north-bound engine would 
light 12 or 15 feet ahead of the tender, but that it could be seen farther 
by a man on the track ; that the headlights were low ; and as f ollows : 
"Q. What do you mean by that Mr. Donaldson? A. Well, the oil 
generally burns low at that time, and the wicks are short, as a gên- 
erai rule;" and on cross-examination that during the course of the 
night the oil in the headlight would be consumed to some extent, that 
he did not know the amount of oil in the lamp of the headlight at the 
time of the accident, nor the amount in it when it was lighted the 
evening before, that his duties as switchman did not require him to 
inspect the light or give any attention to it, that he did not at the time 
of the accident, or within a few minutes after, inspect the headlight, 
and that he was not able to state of his own knowledge its condition at 
the time of the accident. The only effect of this testimony was that 
headlights generally consume oil during the night and burn low in the 
morning ; but he did not know the condition of the headlight in question 
at the time of the accident, and this testimony may be laid aside as 
immaterial, and yet it was ail the évidence that the headlight was not 
maintained with ordinary care. On the other hand, Enochsen testified 
that the object of a headlight on the tender was as a monitor for the 
men working in the yards, that as ordinarily burning it would light 
track 60 feet, that the engineer could see farther with a high light than 
with a low light, but that the latter would be visible to one in the yards 
about as far as the former. Brannaman, the engineer, who used and 
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was interested in the light, testified that it was particularly good, but 
that it would not penetrate steam. Monroe, the fireman, testified that 
he always took particular pains with the headlights on this engine, and 
that there was no better headlight in the yards than the one on its 
tender. Schroeder, the foreman, testified that he noticed the headhght 
after the accident, and it was burniiig good ; and Mummert, the hostler, 
testified that when he was at the oilhouse, which is several hundred 
feet north of the place of the accidçnt, and the switch engine was at or 
below Eleventh street, he saw this headlight as the engine was coming 
north. There was no substantial évidence hère that the défendant was 
guilty of any lack of ordinary care in the maintenance of this headlight, 
and the jury should hâve been instructed to return a verdict for the 
défendant. 

Let the judgment be reversed, and the case be remanded to the 
court below, with instructions to grant a new trial. 



WESTERN UNION TELEGRAPH CO. et al. v. POSTAL TELEGRAPH CO. 

(Circuit Court of Appeals, Ninth Circuit. October 5, 1914.) 

No. 2399. 

1. CONTBACTS (§ 116*) — COMBINATIONS PbOHIBITED — CONTKACT GRAXTIXG KX- 

CLTJSIVE Use of Bight of Way to Tb^legbaph Company — Validity. 

A contract by a railroad Company, giving a telegraph company the ex- 
clusive right to maintaln a telegraph line upon its rlght of way, is con- 
trary to public policy and void. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 542-552 ; Dec. 
Dig. § 116.*] 

2. Injunction (s 5*) — Natuke and Form of Eemedy — Mandatoby Injunc- 

TION. 

An "injunction" is a writ framed according to tlie circumstances of 
tlie case, and a court of equity is not always limited to the restralnt of 
a contemplated or threatened action, but may require affirmative action, 
where the circumstances of the case demand it. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 4; Dec. Dig. 
I 5.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Injunction.] 

3. Injunction (§ 57*) — Natube and Fôbm of Remedy — Mandatoby Injunc- 

tion. 

Where a railroad company and a telegraph company had agreed on a 
contract giving the latter the right to construct and maintain its line on 
the railroad company's right of way, and its exécution was prevented only 
by the objection of another telegraph company, which claimed exclusive 
use of the right of way under an illégal contract, It was within the power 
of a court of equity to require the exécution of such contract by a man- 
datory Injunction. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 111-113, 130; 
Dec. Dig. § 57.*] 

Appeal f rom the District Court of the United States for the District 
of Oregon ; Chas. E. Wolverton, Judge. 

•For other cases see same toplc & S numbbb in Dec. A Ara. Dlgs. VM! to date, & Rep'r Indexes 
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Suit in equity by the Postal Telegraph Company against the West- 
ern Union Telegraph Company and the Southern Pacific Company. 
Decree for complainant, and défendants appeal. Affirmed. 

ïhe case Is fairly stated by counsel for the appellants. The original bilî 
vvas filed August 25, 1911, and alleged, among other things, that the défendant 
Southern Pacific Company owns a leasehold interest in the railroad right of 
way of the Oregon & Oallfornia Railroad Company from Eugène, in Lane 
county, Or., to New Era, in Olackamas county, a distance of 103 miles, upon 
part of which right of way the complainant maintains its telegraph Une ; that 
the Pacific Postal Telegraph-Cable Company, the predecessor in interest of 
the complainant, and which corporation had fully accepted the provisions of 
the Post Roads Act of Congress (Act July 24, 1866, c. 230, 14 Stat. 221 [Comp. 
St. 1913, § 10072]), eonstructed a telegraph Une along said right of way more 
than 24 years prier to the commencement of the suit ; that between New Era 
and Eugène tlie greater number of pôles of the said telegraph Une are iiot 
upon the railroad right of way, but upon adjoining land, and in some places 
where the pôles are upon land adjoining the eross-arms and wires overhang 
the railroad right of way ; that the eomplainant's predecessor in interest, the 
Pacific Postal Ïelegraph-Cable Company, ereeted the said pôles and strung 
the wires thereon without permission or license from the Southern Pacifie 
Company or the Oregon & California Railroad Company, and for more than 
24 years malntained open, notorious, peaceable, adverse, continuous, and un- 
interrupted possession thereof ; that the défendant Southern Pacific Company 
leased the said right of way from the Oregon & California Railroad Company, 
subject to the rights of the complainant and the burden of its telegraph îine 
upon the said right of way ; that the Oregon & California Railroad Company 
was one of the land grant railroad companies ; that the eomplainant's tele- 
graph Une does not interfère with the opération of the railroad, and that the 
part of the right of way occupied by the complainant is not needed for railroad 
purposes, and that the complainant will not attach its wires or flxtures to the 
défendant Southern Pacific Oompany's bridges, trestles, buildings, or struc- 
tures ; that the c«mplainant bas accepted the provisions of the act of Oon- 
fçress of July 24, 1866, authorizing it to eonstruct its Une of telegraph over 
and along the niilitary and post roads of the United States, and therefore bas 
the right to maintain its telegraph Une on the right of way of the défendant 
railroad company; that owlng to the wear and tear of the éléments, and in 
order to properly handle the business intrusted to the complainant by the 
public and the United States government, It is imperative that the eomplain- 
ant's telegraph Une be at once repaired and reconstructed ; that although the 
défendant railroad company's assistant gênerai manager has informed the 
eomplainant's agent that it would prevent complainant, by force and violence, 
If need be, from repairing and reconstructing the said telegraph Une, never- 
theless the complainant, on or about July 25, 1911, eommenced the repairing 
and reconstructing of the said Une in a careful manner, and so as not to in- 
terfère with the opération of the railroad, plantlng new pôles In identically 
the same portions of ground occupied by the old and worn pôles, but that the 
défendant, on ,Iuly 28, 1911, sawed ofC 90 of tlie new cross-anos and greatly 
damaged eomplainant's Unes, and threatens to prevent any further repairing 
or reconstruction of its said Une, with force and violence — the prayer of the 
MU being for an injunction restraining the défendant railroad from interfer- 
ing with the repair, reconstruction, and maintenance of the eomplainant's tele- 
graph Unes ou the railroad right of way between New Era and Eugène. 

ïhe défendant railroad company by its answer denied the alleged open, no- 
torious, peaceable, adverse, continuous, and uninterrupted possession by the 
complainant of its telegraph Une, and denied that the latter does not inter- 
fère with the opération of thë defendant's railroad. As an affirmative dé- 
fense the railroad company alleged that In November, 1886, while its predeces- 
sor, the Oregon & California Railroad Company, was in the hands of a re- 
ceiver of the United States Circuit Court, the Pacific Postal Telegraph-Cable 
Company, the eomplainant's predecessor in interest, presented a pétition to that • 
court asking that it be allowed to place its pôles, cross-arms, and wires upon 
the right of way of the said railroad, upon condition that It should altow 
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the Rame to reniain upon said railroad right of way for sucli time as the) 
receiver sliould be in possession of the said road, and tliat an order -^-as ruade 
by the court graiiting the prayer of that pétition on the ISth day of Septeni- 
ber, ISSG, copies of which pétition and order are set forth in tlie auswer ; that 
such occupancy as the eomplainant and its prertecessor hâve and hâve had on 
said riglit of way was talcen under the permission se granted, and that at 
the close of the receivership the pôles and overhanglng cross-arms of the com- 
plainant's predecessor were allowed to reniain by permission and sufferance 
«f the défendant railroad Company on the right of way betvveen New Era and 
Eugène ; that in the five years then last past the use of the entire right of 
way of the défendant railroad company for railroad purposes has become 
necessary, partieularly oti account of the installation of a block signal Sys- 
tem, and for that reason it has become necessary to revote the permission 
granted to complalnant's predecessor. 

For a second affirmative défense the défendant railroad set up the pro- 
ceedings in a suit commenced in the year 1907 by the Pacific Postal Tele-' 
graph-Cable Company against the Oregon & California Railroad Company and 
the Southern Pacific Company, its tenant, for the purpose of appropriating 
the right of way of those companies from the city of Portland, Or., to the 
State Une between the states of California and Oregon, for a telegraph Une 
to be eonstructed and maintained by the eomplainant, the complaint in that 
suit alleglng that the damages to be sustained by the défendants by reason 
of such appropriation would be !i;2,100, but on a trial being had the Jury as- 
sessed such damages at ,$66,000, which sum the telegraph company refused 
to pay ; and it is alleged as a part of the second affirmative défense set up 
in the answer in the présent suit that the judgment in that suit constituted 
an adjudication of ail the matters and things at issue in the case at bar. 

The case being at issue, the taidng of testimony was commenced, pendlng 
which negotlations were entered into by the respective parties looking to an 
amieable settiement of their différences, to which end a contract was prepared 
on behalf of the Southern Pacific Company and submitted to the Postal Com- 
pany, which latter company suggested certain modifications, resulting in an 
agreement between the two companies. The contract, however, was never 
signed, because of the fact that the défendant Western Union Telegraph Com- 
pany decUned to give its assent to the exécution thereof by the Southern Pa- 
cific Company, and subsequently the Western Union Company took over the 
défense of the suit. Thereupon the eomplainant filed a supplemental bill, in 
which were recited the facts of the flling of the original blll and answer there- 
to and the unsuccessful attempt of the eomplainant and the Southern Pacific 
Company to adjust their différences, annexing to the supplemental bill a copy 
of the said alleged agreement unexecuted. 

The supplemental blll alleged the existence of a contract between the South- 
ern Pacific Company and the Western Union Telegraph Company, by the 
terms of which the latter company claimed the right to prevent the settiement 
of thls suit, a copy of which thè eomplainant has been unable to obtain, and 
alleged, upon its information and bellef, that the same is in violation of a 
certain act of Congress of August 7, 1888 (25 Stat. 382, c. 772 [Comp. St. 1913, 
§ lOOSO]). The supplemental bill further alleged that. In addition to own- 
ing and maintaining a telegraph Une between Eugène and New Era, in Ore- 
gon, the eomplainant had also for more than 20 years maintained a telegraph 
Une along the railroad company's right of way between Portland and Myrtle 
Oreek, and between Myrtle Creek and Ashland, in that state, and that the 
right to maintain ail of this was included in the negotlations referred to, and 
by its prayer the eomplainant asked that the Western Union Telegraph Com- 
pany be required to set forth its contract with the Southern Pacific Company, 
and that the contract between the eomplainant and the said Southern Pacific 
Company be made the basis of a decree to be entered, adjudicating the rights 
of ail of the parties to the suit 

Both the Southern Pacifie Company and the Western Union Telegraph Com- 
pany demurred to the supplemental bill, which demurrer being overruled, the 
Western Union Telegraph Company filed an answer thereto, in which, among 
other things, it admitted that there is a contract between the Southern Pacific 
Company and the Western Union Telegraph Company by and through which 
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the Western Union Company "claims certain rlghts and privilèges regarding 
the use of the rlght of way of the rallway of the Southern Pacific Company 
in the supplemental bill set forth, but dénies that this défendant claims the 
right to prevent the settlement of this action, except so far as any proposed 
settlement may injuriously afCect any rights of this défendant ; that it claims 
the right to object to or prevent such or any settlement as will or may in- 
volve or interfère with or injuriously aftect its own rlghts. To any other 
settlement made betvi^een the Southern Pacific Company and the complainant 
this défendant claims no right to object, unless its approval of such proposed 
settlement is made a condition upon which the Southern Pacific Company un- 
dertakes to exécute such agreement, In which case this défendant claims that 
it may wlthhold its assent and thereby prevent the exécution of said agree- 
ment, whether this défendant bas any interest in or is to be affected by such 
agreement or not," and further that the proposed agreement was laid before 
the défendant Western Union Telegraph Company by the Southern Pacific 
Company for its considération, and that the Western Union Telegraph Com- 
pany exercising its option in the premises, declined to approve the proposed 
agreement, and took over the défense of the présent suit. 

As an affirmative défense the Western Union Telegraph Company set up 
the maklng of an agreement on the Ist day of April, 1S71, betrween it and 
the Oregon & Califomia Railroad Company, under the terms of which it 
agreed to construct, maintain, and operate the telegraph Une requlred by Act 
Gong. July 25, 1866, c. 242, 14 Stat. 239, and the construction and maintenance 
of such telegraph Une pursuant to the terms of that agreement are alleged ; 
that on October 1, 1901, the Southern Pacific Company, lessee of the Oregon 
& Californla Railroad Company, and the Western Union Telegraph Company, 
entered into an agreement virhich is set up in the answer, and which is the 
agreement sought to be disclosed by the supplemental bill, and under wblch it 
is alleged the Western Union Telegraph Company has continued to hold pos- 
session of the said right of way for telegraph purposes and has perforuied ail 
of the requirements of the act of Congress of July 25, 1866, and met ail de- 
mands of the railroad and of the United States. That contract provides for 
the ownership, construction, reconstruction, and maintenance of a telegraph 
Une by the Western Union Telegraph Company along the right of way of 
the Southern Pacific Company, for a stated compensation to be paid by the 
Western Union Company, and other considérations, and, among various other 
matters, contains this clause: 

"Section 9. Exclusive Right of Way. The Pacific Company, so far as it le- 
gally may, hereby grants and assures to the Telegraph Company the exclusive 
right of way along and under the Unes and lands and bridges of the railroads, 
and any branches or extensions thereof covered by this agreement, for the 
construction, maintenance, and opération of Unes of pôles and wires and un- 
derground or other Unes for commercial or public telegraph and public télé- 
phone uses or business, with the right to construct, at the Telegraph Com- 
pany's own cost and expense, from time to time, such additional wires and 
Unes of pôles and wires as the Telegraph Company may require ; the Unes to 
be located on the railroad rlght of way, lands, and bridges in such manner as 
the Pacific Company may designate. The Pacific Company agrées to elear 
and keep elear said right of way of ail trees, undergrowth, and other obstruc- 
tions which may interfère with the construction and maintenance of the Unes 
and wires provided for hereunder: Provlded always that, in protecting and 
defending the exclusive grant referred to In the foregoing paragraph hereof, 
the Telegraph Company may use and proceed in the name of the Pacific Com- 
pany, or of any other companies ownlng the railroads in respect to which this 
contract is made, but shall indemnify and save it and them harmless from 
any and ail damages, costs, charges, and légal expenses incurred thereln or 
thereby. And the Telegraph Company covenants and agrées to satisfy and 
compjy with any and ail judgments or decrees which may be obtained against 
the Railroad Company in respect to any of the matters in this section men- 
tioned." 

The complainant having flled Its replication, further testimony was taken, 
and, the cause being concluded and submltted to the court, a decree was en- 
tered, by the terms of which the contract between the Western Union Tel©- 
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graph Company and the Southern Pacific Company above referred to, "in so 
far as the said Western Union Telegraph Company is by said contract granted 
the exclusive right and privilège of occupying the right of way of the South- 
ern Pacific Company for maintaining telegraph Unes," Is declared to be con- 
trary to public policy, void, and of no efCect, and further decreeing that the 
Southern Pacific Company Is "authorized, permitted, directed, and commanded 
to conclude that certain agreement with the complainant, Postal Telegraph 
Company, mentioned in the pleadings in this case, vp^hich is in words and fig- 
ures as follows, to wit," setting forth the written agreement, and enjoining the 
Western Union Telegraph Company, its officers, servants, agents, employés, 
and eounsel, from interfering with the exécution of the said contract. 

The assignments of error are In effect that the trial court erred in over- 
ruling the demurrer of the Western Union Telegraph Company to the sup- 
plemental Mil, in declaring that the contract betveeen the Western Union Tele- 
graph Company and the Southern Pacific Company, mentioned in the supple- 
mental bill and set ont in the ansvirer thereto of the Western Union Telegraph 
Company, "in so far as the Western Union Telegraph Company is by said con- 
tract granted the exclusive right and privilège of occupying the right of way 
of the Southern Pacific Company for maintaining telegraph Unes, is contrary 
to public policy, nugatory, and void, and of no effect whatever," in "authoriz- 
ing, permitting, directing, and commanding the défendant Southern Pacific 
Company to conclude that certain agreement with the complainant Postal Tele- 
graph Company, attached to and made a part of the supplemental complalnt," 
in enjoining the Western Union Telegraph Company from interfering with the 
exécution of that contract, in not dismissing the supplemental bill on the 
ground that the court was without jurisdiction to compel the Western Union 
Telegraph Company to give its assent to the exécution of the contract between 
complainant and the Southern Pacific Company, and on the ground that the 
Southern Pacific Company had the right to make the exécution of its agree- 
ment with the Postal Telegraph Company dépendent upon the assent thereto 
of the Western Union Telegraph Company, and in not adjudging that the 
Southern Pacific Company had tlie right to make the exécution of Its contract 
with the Postal Telegraph Company dépendent upon the assent thereto of the 
Western Union Telegraph Company, and, such assent being shown to hâve 
been withheld, in not dismissing the supplemental bill. 

W. D. Fenton, James E. Fenton, Ben C. Dey, and Kenneth L. Fen- 
ton, ail of Portland, Or., for appellant Southern Pacific Co. 

Dolph, Mallory, Simon & Gearin and Hall S. Lusk, ail of Portland, 
Or., for appellant Western Union Tel. Co. 

F. V. Holman and A. A. Hampson, both of Portland, Or., for ap- 
pellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] We are 
of the opinion that the court below was clearly right in holding the 
attempted grant by the Southern Pacific Company to the Western Un- 
ion Telegraph Company of the exclusive right for the construction, 
maintenance, and opération of a telegraph line upon the railroad com- 
pany's right of way void and of no effect. A similar question came be- 
fore the Circuit Court for the Southern District of California in 1894, 
in the cases of Mercantile Trust Co. v. Atlantic & Pacific Railroad 
Co. (C. C.) 63 Fed. 513, and Mercantile Trust Co. v. Atlantic & Pacific 
Railroad Co. (C. C.) 63 Fed. 910. The railroad company there under- 
taking to make a like exclusive grant to the Western Union Telegraph 
Company was created under the act of Congress of July 27, 1866, en- 
titled "An act granting lands to aid in the construction of a railroad 
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and telegraph Une from the states of Missouri and Arkansas to the 
Pacific coast" (14 Stat. 292, c. 276), and in addition to contending that 
the attempted exclusive grant was valid, the Western Union Tele- 
graph Company further contended that the Atlantic & Pacific Railroad 
Company could lawfully withhold from the Postal Telegraph Cornpany 
ail facilities for the transportation of its pôles, wires, etc. In dispos- 
ing of those contentions the writer there said, among other things : 

"The Atlantic & Pacific Railroad Company was thus ereated, and nmde a 
great highway of communication, with the declared object of promoting the 
public interest and welf are. There Is not a syllable in the act indicating that 
it was intended by Congress to be used as an instrument for the building iip 
or fosterlng of any monopoly of any character, or that It should be permitted 
to do any act inconsistent with the objects for which it was created. If it 
may lawfully withhold facilities for the transportation of material and sup- 
pUes for the érection of a Une or Unes of telegraph which may corne into com- 
pétition with some other Une, no reason is perceived why It may not also with- 
hold facilities for the transportation of any other kind of freight in the in- 
terest of some one or more favored persons or corporations. The Atlantic 
& Pacific Railroad Company is a common carrier, and common carrlage must 
be kept open to ail alike, under like circumstances and conditions. What the 
considérations were that induced the Atlantic & Pacific Company to make the 
stipulation In question is immaterial. Its purpose plainly was to prevont 
compétition. In the présent âge of progress the telegraph is as essential to 
the needs and comforts of the public as the rallroads themselves. 'Tele- 
graphs,' said Mr. Wharton in a note to the case of W. U. Telegraph Co. v. 
Burlington & S. Ry. Co. [C. C] 11 Fed. 12, 'are now essential to business, and 
as such are to be kept open to compétition (unless the Législature should 
otherwise détermine), In the same way that common carriage is to be kept 
open to compétition. An agreenient to give a partieular Une of carriers mo- 
nopoly in a state would not (without législative ald) be enforced, nor should a 
contract to give a monopoly to a partieular telegraph cornpany.' The Atlantic 
& Pacific Railroad Company, being a common carrier, is bound to alïord every 
telegraph cornpany, as weil as every other cornpany or person, equal ti-aus- 
portation facilities under like circumstances and conditions; and its agree- 
ment to withhold from any other cornpany or person than the Western Union 
Telegraph Company such facilities is, in my opinion, at variance with the 
declared purposes for which that eompany was created, against pubUe pollcy, 
in restraint of trade, and void." 

To the same effect are Pensacola Telegraph Co. v. Western Union 
Telegraph Co., 96 U. S. 1, 24 L. Ed. 708, and United States v. Union 
Pacific Railroad Co., 160 U. S. 1, 16 Sup. Ct. 190, 40 L. Ed. 319. 

The attempted exclusive grant to the Western Union Company by 
the Southern Pacific Company of the right of way in question for tele- 
graph purposes being void, it was and is no legitimate concern of the 
former how many sirailar rights the Southern Pacific Company should 
grant to others, so long as the Western Union Company's right to the 
existence and maintenance of its own Hne is unaffected. In the absence 
of a valid exclusive grant to that cornpany, there is nothing in the 
record tending to show that its Une was or could be in any way af- 
fected by the agreement made between the Southern Pacific Railroad 
Company and the Postal Telegraph Company, with which agreement 
the Western Union Company therefore had nothing whatever to do. 

[2, 3] The willingness of the Southern Pacific Company, but for the 
objections interposed by the Western Union Telegraph Company, to 
exécute in writing the agreement made between it and the Postal Tele- 
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graph Company, sufficiently appears from the record, and we are of 
the opinion that the court below was not in errer in decreeing that 
the défendant railroad company exécute the contract. Jeremy, in his 
Equity Jurisdiction, says : 

"An injunetion is a writ framed accordinff to the aircumstances of the case, 
commandinij an act which the court regards as essential to justice, or restrain- 
ing an act which it considers contrary to equity and good conscience." 

The purpose of the case of In re Lennon, 166 U. S. 548, 17 Sup. 
Ct. 658, 41 L. Ed. 1110, was to compel certain railroad companies to 
afford reasonable and equal facilities for the interchange of traffic, 
where it was alleged that they and their employés — 

"hnd given eut and threatened that they would refuse to recelve from com- 
plainant cars billed over its road for transporta tlon by complalnant to their 
(îestination, for the reason that the complalnant had employed as locomotive 
engineers in its service men who were not members of the Brotherhood of Lio- 
couiotive Engineers, 'an Irresponsible voluntary association,' and that the 
locomotive engineers in the employ of the défendant companies had refused 
to handle cars to be interchanged with the complainant's road, notwithstand- 
ing that they continued to afford the other railroad companies full and free 
facilities for the interchange of traffic, vrhile refusing to transact such busi- 
ness with the complalnant, thereby illegally discriminating against it" 

In the course of its opinion the Suprême Court said, among other 

things : 

"Perhaps, to a certain extent, the injunetion may be termed mandatory, 
although its object was to continue the exlsting state of things, and to preveut 
an arbitrary breaking ofE of the current business connections between the 
road s. But it was clearly not beyond the power of a court of equity, vrhich 
is not alvvays limited to the restraint of a contemplated or threatened action, 
but may even require affirmative action, where the circumstances of the case 
demand it. Robinson v. Lord Byron, 1 Bro. C. C. 588; Hervey v. Smith, 1 
Kay & Johns. 389 ; Beadel v. Perry, L. R, 3 Bq. 465 ; Whltecar v. Michenor, 
37 N. J. Eq. C ; Broome v. New York & New Jersey Téléphone Co., 42 N. J. 
Eq. 141 [7 Atl. S51J." 

In the case of Pokegama Sugar-Pine Lumber Co. v. Klamath River 
Lumber & Improvement Co. (C. C.) 86 Fed. 528, Judge Morrow held, 
among other things, that where sufficient grounds exist a court of 
equity has the power to and will issue, on a preliminary exammation, 
a restraining order, though mandatory in eiifect and requiring affirma- 
tive action, saying, among other things, at page 533 : 

"It is contended that the injunetion, although préventive in form, was man- 
d.itory in effect ; its exécution resulting in a change in the status of the par- 
tie». This contention assumes that the court will recognize the respondent as 
asserting, at the time the bill was filed, a claim of possession to the property 
under a color of right to such possession, and that the effect of the order was 
to oust It from that possession. But equity will not permit a mère form to 
conceal the real position and substantlal rights of parties. Equity always 
attempts to get at the substance of things, and to ascertain, uphold, and en- 
force rights and duties which spring from the real relations of parties. It 
will never sufCer the mère appearance and external form to conceal the true 
purposes, objects, and conséquences of a transaction. Pom. Bq. Jur. (2d Ed.) 
S 378." 

The judgment is afiîrmed. 
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UNION PAC. R. CO. V. BOARD OF COM'RS OF WBLD COUNTT, 

COLO., et al. 

(Carcuit Court of Appeals, Eighth Circuit. October 12, 1914.) 

No. 4136. 

1. Taxation (§ 535*)— Refund of Illégal Tax — Consteuction or Statutb 

— "FOUND TO BE EeKONEOTJS OE ILLEGAL." 

Bev. St. Colo. § 5750, wMch provides that, "In ail cases where any per- 
son shall pay any tax • • » that sball thereafter be ïound to be er- 
roneous or illégal,' • * • the board of county eommlssioners shall re- 
fund the same without abatement or discount to the taxpayer," relates to 
a finding by a court in a judieial proeeedlng, and not to any action of ad- 
ministrative boards, and Is not repealed or alïected by Laws Colo. 1913, 
p. 528, § 5, providing that no abatement, rebate, or refund of taxes shall 
be allowed by the county commissioners until their recommendation there- 
for shall be submltted to and approvéd by the state tax commission, which 
statute relates only to action taken by the commissioners in their admin- 
istrative capacity. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 991-995, 1012, 
1015; Dec. Dig. § 535.»] 

2. Taxation (§ 545*) — Consteuction or Statutes — Prospective Opération 

OF Repealing Stattjtes. 

As a rule statutes relating to taxation should be given a prospective 
opération only, and unless otherwise expressly provided statutes in force 
at the time a tax Is levied continue In force for its collection, notwith- 
stahding their amendment or repeal. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 1018 ; Dec. Dig. 
S 545.*] 

3. Taxation (§ 608*) — Remedt fob Wbonqftjl Enpobcement of Tax — Equity 

JuKisDicTioN — Adéquate Remedy at Law. 

Rev. St. Colo. § 5750, giving an action at law against the county for the 
recovery of sums paid on account of invalid taxes, provides a plaln, 
speedy, and adéquate remedy, which in gênerai excludes the jurisdictlon 
of equity to enjoin collection of a tax. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241 ; Dea 
Dig. § 608.*] 

4. Taxation (§ 608*) — Remedy fob Wbongful Enfobcement — Equiït Jueis- 

DICTION. 

Fraud of taxing oiEcers in the assessment of property Is not alone 
grouud of équitable jurisdiction to restrain the collection of the tax, tt 
there is an adéquate remedy at law provided by statute. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1230-1241 ; Dec. 
Dig. § 608.*] 

5. Taxation (§ 608*) — Fedeeal Couets — Equity Jcbisdiction — Adéquate 

Remedy at Law. 

A fédéral court of equity, which by Rev. St § 723 (Comp. St. 1913, § 
1244), is denled jurisdiction where complainant bas a plain, adéquate, 
and complète remedy at law, is not given jurisdiction by the fact that com- 
plainant has without right instituted such a suit and proceeded until the 
court can give hlm a more speedy and complète remedy therein than he 
could obtain by resorting to a new action at law. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 1230-1241 ; Dec. 
Dig. § 608.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Robert E. Lewis, Judge. 

•For other cases see same toplc £ S humeeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Union Pacific Railroad Company against the 
Board of County Commissioners of the County of Weld, State of 
Colorado, and others. Decree for défendants, and complainant ap- 
peals. Affirmed. 

C. C. Dorsey, of Denver, Colo. (N. H. Loomis, of Omaha, Neb., and 
Gerald Hughes and E. I. Thayer, both of Denver, Colo., on the brief), 
for appellant. 

Charles F. Tew, of Greeley, Colo. (Walter E. Bliss, of Greeley, 
Colo., on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. This is a suit by the Union Pacific Rail- 
road Company against the commissioners of Weld county, Colo., and 
its tax-collecting officers, to restrain the collection of state, county, 
and municipal taxes levied for the year 1912. The complaint charges, 
in substance, that the property of the railroad company was assessed 
at one-third of its actual value, while ail other property was assessed 
at not to exceed one-fifth of its value. It is also charged that some 
classes of property which should properly hâve been assessed for pur- 
poses of taxation were wholly omitted by the assessors. Thèse dis- 
criminations are alleged to hâve been systematic and dehberate. Ap- 
plication was made to the trial court for a temporary injunction. This 
was heard upon bill, answer, and affidavits, and a large volume of oral 
testimony, and was denied. The présent appeal is brought to review 
that order. 

[1] The trial court based its décision upon section 5750 of the Re- 
vised Statutes of Colorado, which reads as follows: 

"In ail cases where any person shall pay any tax, interest or costs, or any 
portion thereof, that shall thereafter be found to be erroneous or illégal, 
whether the same be owing to erroneous assessment, to improper or irregular 
levying of the tax, to clérical or other errors or irregularities, the board of 
county commissioners shall refund the same without abatement or discount 
to the taxpayer." 

Following the décision of the Suprême Court in Singer Sewing Ma- 
chine Co. V. Benedict, 229 U. S. 481, 33 Sup. Ct. 942, 57 L. Ed. 1288, 
the trial court held that this statute affords a complète and exclusive 
remedy for the wrongs hère complained of. The appeal raises two 
questions : (I) Has the statute been repealed as to the tax levy of 
1912? (2) If the statute applies to the taxes of 1912, does it afford 
an adéquate remedy? 

Plaintiff claims that section 5750 above quoted was repealed by sec- 
tion 5 of chapter 134 of the Session Laws of 1913, which reads as fol- 
lows: 

"No abatement, rebate or refund of taxes shall be allowed by the county 
commissioners, unless a hearing shall be had thereon and a notice of such 
hearing and an opportunity to be présent being first given to the assessor; 
and in case any abatement, rebate or refund of taxes shall be reeonunended 
by said county commissioners, they shall certify to the Colorado tax commis- 
sion their findings, giving the amount of such abatement, rebate or refund, 
and their reasons therefor, and such abatement, rebate or refund, shall be- 
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corne effective upon the Indorsement thereon of the approval of thé Colorado 
tax commission ; and in case the said Colorado tax commission shall disap- 
prove the recommendations of the county commissioners, they shall indorse 
their disapproval thereon and return it to the county commissioners with a 
statement of their reasons therefor, and no abatement, rebate or refund of 
taxes shall be allowed by the said board of county commissioners if the appli- 
cation Is disapproved by the said Colorado tax commission." 

In our judgment this statute has nothing to do with the subject 
embraced in section 5750. It is confined wholly to the administra- 
tive functions of county commissioners. By numerous statutes of 
Colorado, those bodies are vested with power to revise tax proceed- 
ings, and, if assessments or taxes are found to be illégal, to abate or 
refund the same. See sections 5691 and 5641 of the Revised Stat- 
utes; section 13, subdivisions 1, 5, and 7, and section 14 of chapter 
216 of the Session Laws of 1911. It is also probable that county com- 
missioners, by virtue of their gênerai control over the fiscal afïairs of 
counties, would be vested with power to abate or refund taxes found 
by them to be illégal. There are numerous provisions in the statutes 
of the State which give coîor to such an authority. Section 5 of chap- 
ter 134 of the Laws of 1913, above quoted, is intended to place this 
power of county commissioners under the supervision of the Colorado 
tax commission. It simply forbids county commissioners to abate or 
refund taxes as the resuit of their own investigation and judgment 
without the consent of the state commission. It is not intended to 
take away their duty to pay any judgment recovered in court against 
the county under section 5750. The right created by that section is 
not dépendent upon any action of county commissioners or other tax- 
ing agencies. It is quite plain that such bodies, exercising their ad- 
ministrative power to reheve against erroneous or illégal taxes, would, 
if they found any tax to be erroneous or illégal, grant relief them- 
selves, and in such a case there would be no occasion to resort to the 
courts under section 5750. The phrase in that section, "shall there- 
after be found to be erroneous or illégal," relates to a finding by a 
court in a judicial proceeding, and not to the action of administrative 
boards. To be sure, a taxpayer feeling aggrieved by the assessment 
of his property, or the levying of a tax, would be bound to seek re- 
dress by application to administrative boards clothed with power to 
grant him relief, before resorting to the courts ; but the door to the 
court is not confined to an appeal from such administrative bodies. 
Any taxpayer aggrieved by taxing authorities, having exhausted the 
steps pointed out by statute to obtain relief from such bodies, may 
then pay the illégal exaction, and institute an independent action un- 
der section 5750 to recover any payment which he claims to be er- 
roneous or illégal within the provisions of that section. It seems to 
us plain, therefore, that section 5 above quoted was not intended as 
a repea! of section 5750. 

[2] But if such had been its purpose it would not afïect the tax 
levy for 1912. By section 5666 of the Revised Statutes of Colorado, 
the tax list and warrant for its collection must be delivered to the 
county treasurer not later than January Ist foUowing the year for 
which the tax is levied. By section 5675 no demand by the treasurer 
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is necessary, but it is made the duty of every person against whom a 
tax is levied to pay one-half of the same on or before the last day of 
February, and the remaining half on or before the last day of July of 
the year following the one in which the tax is levied. Under thèse 
statutes the tax for 1912 was complète on the Ist day of January, 
1913. The rights and duties of the public and of taxpayers were 
fixed at that time. This being the case, the remédies which the law 
then afforded ought to follow the tax until it is collected. The stat- 
ute of which section 5 above quoted is a part was not approved until 
May 1, 1913, five months after the tax of 1912 became complète. It 
should be given a prospective opération only. That is the cardinal 
rule of construction, which cannot be departed from except in obédi- 
ence to the express language of the statute. Union Pacific R. R. Co. 
V. Laramie Stock Ce, 231 U. S. 190, 34 Sup. Ct. 101, 58 L. Ed. 179. 
The statute hère involved contains no language bf that import. As 
a rule, statutes relating to taxation are thus construed. Lewis' Suther- 
land on Statutory Construction, § 645; Matter of Miller, 110 N. Y. 
216 ;i American Investment Co. v. Thayer, 7 S. D. 72, 63 N. W. 233; 
Hall V. Perry, 72 Mich. 202, 40 N. W^ 324. Statutes in force at the 
time a tax is levied continue in force for its collection, notwithstand- 
ing their amendment or repeal. City of Indianapolis v. Morris, 25 
Ind. App. 409, 58 N. E. 510; Léonard v. Indianapolis, 9 Ind. App. 
262, 36 N. E. 725 ; Oakland v. Whipple, 44 Cal. 303 ; Smith v. Kelly, 
24 Or. 464, 33 Pac. 642; Smith v. Humphrey, 20 Mich. 398; Blake- 
more v. Cooper, 15 N. D. 5, 106 N. W. 566, 4 L. R. A. (N. S.) 1074, 
125 Am. St. Rep. 574; Cooley on Taxation (3d Ed.) p. 499. Section 
6298 of the Colorado Statutes supports this view. It provides that 
the repeal, revision, or amendment of any statute shall not hâve the 
effect to release, extinguish, or modify, in whole or in part, any pen- 
alty, forfeiture or liability, civil or criminal, which shall hâve been in- 
curred under such statute. The liability of the county to refund any 
tax found to be illégal was a part of the levy of 1912. It was a right 
which the taxpayer had with respect to the tax, as well as a liability 
of the county, and was not taken away or impaired by the subséquent 
revision contained in the act of 1913. In our judgnient, therefore, 
the remedy granted by section 5750 was open to the plaintiff, 

[3] Is the remedy given by section 5750 adéquate? It is difficult to 
follow the reasoning which would hold that it is not adéquate. The 
evil caused by suits in equity to restrain the collection of taxes is grave, 
and has often been set forth by courts. Dows v. Chicago, 11 Wall. 108, 
112, 20 L. Ed. 65 ; State Railroad Tax Cases, 92 U. S. 575, 23 L. Ed. 
663; Indiana Mfg. Co. v. Koehne, 188 U. S. 681, 23 Sup. Ct. 452, 47 
L. Ed. 651 ; Boise Artesian Water Co. v. Boise City, 213 U. S. 276. 
29 Sup. Ct. 426, 53 L- Ed. 796. To correct this evil, statutes of similar 
import to section 5750 hâve been passed in many of the states of the 
Union. The highest court of Colorado has frequently declared the 
correction of this evil to hâve been the object of its statute. Board of 
Commissioners of Bent Co. v. Atchison, T. & S. F. Ry. Co., 52 Colo. 
609, 125 Pac. 528. The statute is not attacked upon the ground that it 
is unconstitutional, nor could such an attack, if made, be sustained. 

«18 N. B. 139. 
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The law îs, therefore, valid législation. It was not intended to be 
cumulative. Its object was to give an action at law for the recovery 
of sums paid on account of invalid taxes in place of a suit in equity 
to restrain their collection. Under such circumstances, does it lie with 
the courts to say that the reniedy which the Législature has provided 
is inadéquate, and that the remedy which it has condemned shall there- 
fore be continued ? This would be to make the law of no efïect through 
the traditions of equity. It would not only be judicial législation, but 
would nullify a statute which is conceded to be constitutional. It is a 
mistake to view this statute as relating to procédure only. It créâtes 
a right in favor of the aggrieved taxpayer, and, from considérations of 
the highest public policy, abolishes the right to stay the collection of 
public revenues by injunction. The courts may not rightfully nullify 
it upon the ground that the remedy which it gives is less adéquate than 
the one which it takes away. The statute being constitutional, the 
judgment of the Législature on that subject must control. Such stat- 
utes hâve been frequently before the Suprême Court, and hâve been 
unif ormly held to afford a plain, speedy, and adéquate remedy such 
as excludes the right to resort to equity. Tennessee v. Sneed, 96 U. 
S. 69, 24 L. Ed. 610; Shelton v. Platt, 139 U. S. 597, 11 Sup. Ct. 646, 
35 L. Ed. 273; Allen v. Pullman Co., 139 U. S. 658, 11 Sup. Ct. 682, 
35 L. Ed. 303; Indiana Mfg. Co. v. Koehne, 188 U. S. 681, 23 Sup. 
Ct. 452, 47 L. Ed. 651 ; Singer Sewing Mach. Co. v. Benedict, 229 U. 
S. 481, 33 Sup. Ct. 942, 57 L. Ed. 1288. Counsel for plaintifï insists 
that Raymond v. Traction Co., 207 U. S. 20, 28 Sup. Ct. 7, 52 L. Ed. 
78, 12 Ann. Cas. 757, is an exception. We do not so regard it. The 
opinion is expressly based on the ground that there was no statute in 
Illinois authorizing a single action for the recovery of money paid in 
discharge of an illégal tax ; that the only remedy was the common-law 
remedy to pay under protest, to enforce which a multiplicity of actions 
was necessary. 207 U. S. 39 and 40, 28 Sup. Ct. 7, 52 L. Ed. 78, 12 
Ann. Cas. 757. 

Counsel urges as an "équitable circumstance" that the tax will cast 
a cloud upon the title to the company's real property. The remedy 
which the statute prescribes, however, will dissipate any such cloud. 
Those cases which hold that a cloud upon the title to real property af- 
fords a ground for équitable relief are not applicable, when the tax- 
payer is given the remedy of paying his taxes and recovering back any 
sum which the courts shall hold to hâve been illegally exacted. 

[4] Counsel also urges that the taxing officers were guilty of fraud 
in the assessment of plaintiff's property, and that fraud is a ground of 
équitable jurisdiction. But it is by no means true that wherever fraud 
exists equity may be resorted to for redress. That is not the case when 
a légal remedy has been substituted by statute for the remedy in equity. 
We are not concerned with the cause of the invalidity of the tax. It 
may be due to illegality, unconstitutionality, or fraud. Whatever the 
cause, it can do no more than make the tax invalid, and that alone is 
not a ground of équitable jurisdiction. In rare cases it may happen 
that the fraud of taxing officers will create a condition which statutes 
like section 5750 will not enable courts to redress. Cummings v. Na- 
tional Bank, 101 U. S. 153, 25 L. Ed. 903, is mentioned in Bent County 
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V. Santa Fé R. R. Co., 52 Colo. 609, 125 Pac. 528, as an example of this 
kind, though in the state of Ohio, where that case arose, there was an 
express statute authorizing a resort to equity, and the Suprême Court 
of the United States has since held that Cummings v. National Bank 
rests upon that statute. Shelton v. Platt, 139 U. S. 591, 599, 11 Sup. 
Ct. 646, 35 L. Ed. 273. The inability of courts to assess property for 
purposes of taxation may also cause the remedy at law to be inadéquate. 
Auditor General v. Pioneer Iron Co., 123 Mich. 521, 82 N. W. 260. In 
our judgment the présent case contains no exceptional featufes of the 
kind to which we hâve adverted. 

Again, we are told that the remedy given by the statute will lead to 
multiplicity of suits. The county treasurer is, under the statutes of 
Colorado, the coHector of ail taxes, state, county, school and municipal. 
In the acounting System, which the law provides, he is required to pay 
over the taxes to the state, city, school, and town authorities as the same 
are collected. It is therefore urged that, if the plaintiff should pay the 
taxes hère complained of, they would be promptiy distributed to the 
several public treasuries on whose behalf they were levied, and that 
plaintiff would be compelled to resort to a separate suit against each 
of thèse in order to recover the money paid. Thèse difficulties are ail 
of counsel's own creating. They do not exist in the statute. Its lan- 
guage is plain and comprehensive. It provides that : 

"In ail cases where any person shall pay any tax, interests or costs, or any 
portion thereof, that shall be found to be erroneous or illégal * * * the 
board of county commissioners shall refnnd the same, wlthout abatemeut or 
discount, to the taxpayer." 

As to state taxes, there is an express provision giving to the county 
crédit in its accounting with the state for any taxes that hâve been re- 
funded. We hâve no doubt that the same remedy would apply as to 
municipalities, and that the county treasurer could take crédit in his 
settlements made from time to time with them for their proportion of 
any sum which the county was compelled to pay as a refund. Be this 
as it may, the language of the statute is plain. It has existed for more 
than 40 years. It has been repeatedly held by the highest court of the 
state to aiïord the taxpayer a plain, speedy, and adéquate remedy. We 
cannot, from spéculative reasoning as to difficulties of accounting, hold 
that the aggrieved taxpayer will not receive, in a single suit against the 
county, the full compensation which the law provides. Ail thèse dan- 
gers as to multiplicity of suits were présent in the case of Singer Sew- 
ing Machine Co. v. Benedict, 229 U. S. 481, 33 Sup. Ct. 942, 57 L. Ed. 
1288, and in Indiana Mfg. Co. v. Koehne, 188 U. S. 681, 23 Sup. Ct. 
452, 47 L. Ed. 651 ; and still the remedy provided by the statute was 
held to be plain, adéquate, and complète, so as to exclude a resort to 
equity. 

[5] Finally it is urged that the évidence has been taken and shows 
the taxes to be illégal, and plaintiff is therefore entitled to keep its mon- 
ey ; that to compel it to pay the taxes, and then bring an action to re- 
cover its money under the statute, would not be as complète and speedy 
a remedy as a decree and injunction in this suit. Hence the plaintiff 
is entitled to relief in equity. But, if this reasoning is sound, the wrong- 
217 F.— 35 
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fui resort to equity becomes the very ground of équitable jurisdiction. 
It is true that an injunction could be issued in this case in a shorter time 
than would be necessary to pay the taxes and begin an action at law 
and prosecute it to judgment for the recovery of the money. That, 
however, is not the test. To détermine whether the remedy at law is 
as speedy and adéquate as that in equity, the court must place itself at 
the beginning before any litigation has been started. If the position of 
counsel were sound, every décision of the Suprême Court, reversing a 
decree in equity because the remedy at law was adéquate, would be 
wrong. Décisions of this kind are numerous, many of them occurring 
in suits to restrain the collection of taxes. As the Suprême Court has 
often said, section 723 of the Revised Statutes (Comp. St. 1913, § 1244) 
"means something," Buzard v. Houston, 119 U. S. 347, 351, 7 Sup. Ct. 
249, 30 L/. Ed. 451. It at least emphasizes the rule which it déclares. 
It can be given efïect in no other way than by dismissing suits brought 
in violation of its provisions. We décline, therefore, to express any 
opinion touching the validity of the taxes. That issue must be deter- 
mined in an action under the statute. 
The decree of the trial court is affirmed. 



In re LANE LUMBBR CO., Limited. 

HIRLINGER v. BOYD. 

(Circuit Court of Appeals, NInth Circuit. August 17, 1914) 

No. 2367. 

Bankruptcy (§ 440*) — Appellate Peoceedings — Mode of Review. 

By the filing of a pétition for the allowance of his claim as a secured 
debt, a créditer of a bankrupt Instltutes a bankruptcy proeeeding, and 
the order made thereon, If the claim Is .fSOO or over, Is reviewable bv ap- 
peal, under Bankr. Act July 1, 1S98, c. 541, § 25a (3), 30 Stat. 553 (U. 
S. Comp. St. 1901, p. 3432) , and not by pétition to revise under section 24b. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; De& 
Dig. § 440.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Upon Pétition for Révision from the District Court of the United 
States for the District of Idaho, Northern Division ; Frank S. Diet- 
rick, Judge. 

In the matter of the Lane Lumber Company, Limited, bankrupt, 
Samuel L. Boyd, trustée. Pétition by Johanna Hirlinger to revise an 
order denying her pétition for the allowance of her claim as a se- 
cured debt. Pétition dismissed. 

See, also, 207 Fed. 762, 213 Fed. 587, 217 Fed. 550, 555, 133 C. C. 
A. 402. 407. 

Frank Langley, of Cœur d'Alêne, Idaho, for petitioner. 
E. N. Laveine, of Cœur d'Alêne, Idaho, for respondent. 
John H. Wourms, of Wallace, Idaho, amicus curiœ. 

•For other casea see same toplc & § ncmeek in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge. The petitioner filed her proof of 
claim against the bankrupt estate for the balance remaining unpaid 
on the purchase price of certain lands sold to the bankrupt, in an 
amount exceeding $500, as an unsecured debt, and the claim was 
allowed ; thereafter she filed a pétition asking leave to withdraw the 
proof of the claim as an unsecured debt and to substitute therefor 
proof of the same as a debt secured by a vendor's lien on the land 
sold. The trustée objected to her right to make the substituted 
proof, but upon hearing the référée granted it, and thereupon the 
trustée took the matter before the court below for a revision of the 
order. The action of the référée was set aside by the court, and a 
judgment entered denying the right to make the substituted proof. 
This judgment is now brought hère upon a pétition by the claimant, 
prosecuted under the provisions of section 24 of the.Bankruptcy Act, 
to hâve it reviewed and set aside upon the assumption that the case 
is one falling within the provisions of that section as furnishing the 
remedy for her relief from the judgment complained of. This mode 
of proceeding gives rise at the threshold to a question as to our ju- 
risdiction in the premises, of which, although not challenged by the 
respondent, we are bound upon our own initiative to take cognizance, 
that the jurisdiction of the court may be protected against unau- 
thorized invasion. The question is whether the judgment is one 
which may be competently reviewed upon pétition for review or 
should be brought up by appeal. If appeal is the exclusive remedy, 
then we hâve no authority to review the judgment in this proceed- 
ing. The question turns upon the construction of sections 24 and 
25 of the Bankruptcy Act, prescribing the mode of reviewing the 
différent classes of orders and judgments obtained in bankruptcy 
courts. The provisions of those two sections, so far as pertinent to 
the question in hand, are as follows : , 

Section 24: 

"(a) The • • • Circuit Courts of Appeals of the United States 
* • * are hereby invested with apellate jurisdiction of controversies arls- 
ing in bankruptcy proceedings from the courts of bankruptcy from which they 
hâve appellate jurisdiction in other cases. 

" (b) The several Circuit Courts of Appeal shall hâve jurisdiction In equlty, 
elther interlocutory or final, to superlntend and revise In matter of law the 
proceedings of the several inferior courts of bankruptcy within their jurisdic- 
tion. Such Power shall be exercised on due notice and pétition by any party 
aggrieved." 

Section 25: 

"(a) Appeals, as In equlty cases, may be taben in bankruptcy proceedings 
from the courts of bankruptcy to the Circuit Court of Appeals of the United 
States * • • in the foUowIng cases, to wit: • • • 

"(3) From a judgment allowing or rejecting a debt or daim of flve hun- 
dred dollars or over. Such appeal shall be taken within ten days after the 
judgment appealed from has been rendered, and may be heard and deter- 
mined by the appellate court in term or vacation, as the case may be." 
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The construction of thèse provisions of the act has given rise to 
considérable diversity of décision in the fédéral courts; some hold- 
ing that the remédies afforded by them are cumulative, and others 
that they are exclusive as to the class of cases falling respectively 
within their provisions. We need not stop to review thèse cases 
from the lower courts since, in our judgment, the question is set at 
rest by two comparatively récent rulings of the Suprême Court. 

In Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 
Ann. Cas. 1008, involvingf, like the présent, a disputed daim of se- 
cured debt, the trustée, feeling aggrieved by the action of the bank- 
ruptcy court, and being in doubt as to the proper procédure, took 
the case to the Circuit Court of Appeals for the Eiglith Circuit both 
by pétition for review and by appeal. That court dismissed the pé- 
tition for review, and, after considering the appeal, afRrmed the 
judgment in substance, and an appeal was then taken by the trustée 
to the Suprême Court. In the latter court the appellee contended 
that neither that court nor the Court of Appeals had jurisdiction by 
appeal from the judgment, and in considering that question, after 
referring to the fact that "questions of the jurisdiction in bankruptcy, 
particularly of the appellate courts, hâve given rise to numerous 
and not altogether reconcilable décisions," the court proceeds to con- 
sider and construe sections 24 and 25 of the act, and it is said : 

"By paragrapîi (b) of section 24 the Circuit Courts of Appeals hâve juris- 
diction to superintend and revise in matters of law proceedings of the several 
inferior courts of banltruptcy within thelr jurisdiction. The proceeding "iiider 
this section is designed to enable the Circuit Court of Appeals to review ques- 
tions of law arising in bankruptcy proceedings, and is not intended as a sub- 
stitute for the right of appeal upon controverted questions of fact under tbe 
right of appeal given in controversles arising in bankruptcy proceedings (sec- 
tion 24), or the spécial appeal given in certain cases under section 25. 

"Section 25 of the act provides for appeals in bankruptcy proceedings. and 
in such proceedings appeals may be taken from the courts of bankjuptcy to 
the Circuit Courts of Appeals in three classes of cases. 

"We are concemed in this case with the third class, 'from a judgment allow- 
Ing or rejecting a debt or claim of flve hundred dollars or over.' ïhe appeal 
must be taken within 10 days after the judgment. 

"It is therefore apparent that the mode of appeal In a given case dépends 
upon the character of the proceeding. And the question to be solved in such 
cases is, Does the case présent a proceeding In bankruptcy or is it a contro- 
Ycrsy arising in bankruptcy proceedings?" 

The court then proceeds to consider its previous rulings bearing 
upon the subject, and say: 

"We are thus brought to the détermination of the question, Was the pro- 
ceeding instltuted by Arts a controversy arising in bankruptcy proceedings, or 
did he institute a bankruptcy proceeding, properly speaking? The auswer to 
this question dépends upon an examlnation of the manner in whlch the juris- 
diction of the bankruptcy court was Invoked for the détermination of the 
rights Involved." 

And after stating the facts as to the présentation and character of 
the claim it is said : 

"We are of opinion that he thus Instltuted a proceeding in bankruptcy as 
distingulshed from a controversy arising In the course of bankruptcy proceed- 
ings. ïhls being the character of the proceeding, its subséquent disposition 
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and the appropriate appellate jurisdiction are to be determined by the provi- 
sions of the bankruptcy aet governing bankruptcy proceedings." 

And after a full discussion of the conflicting contentions of the 
parties it is said: 

"We, tlierefore, reach the conclusion that the claim presented Instltuted a 
proceeding in bankruptcy, and, being for over $500, it was appealable to the 
Circuit Court of Appeals, bringing to that court the validity of the asserted 
lien," etc. 

It will be observed that while that case clearly détermines the right 
to review the judgment in such a case by appeal, there is nothing 
said as to the exclusive character of this remedy. The latter ques- 
tion, however, is concluded, we think, by the subséquent case of 
Matter of Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725. In 
that case, likewise arising on a daim of secured debt, the trustée, as 
hère, carried the case to the Circuit Court of Appeals (Sixth Circuit) 
by pétition for revision, and the latter court certified the question 
to the Suprême Court whether it had "jurisdiction to revise the or- 
der of the District Court upon the pétition for revision filed under 
section 24b of the Bankruptcy Act." The question was answered in 
the négative, the court, referring to its décision in Coder v. Arts, 
saying : 

"Under the décision of this court in that case there can be no doubt that 
the bank In this case instltuted a proceeding in bankruptcy, whlch was ap- 
pealable under section 25a to the Circuit Court of Appeals. The fact that 
after the adjudication of the claim the trustée made no objection to Its allow- 
anee as a valld daim, but intended only to contest Its validity as a lien upon 
the bankrupt's estate, made no différence as to the appellate character of the 
controversy. A bankruptcy proceeding was instltuted as to the claim and its 
alleged lien, as distingulshed from a controversy arising In a bankruptcy pro- 
ceeding, and the appeal was under section 25a to the Circuit Court of Ap- 
peals. Coder v. Arts, supra. 

"The question now propounded is: Was the trustée also entitled to a review 
In the Circuit Court of Appeals under section 24b by pétition for review? 
Under that section authority, either interlocutory or final, is given to the Cir- 
cuit Court of Appeals to superintend and revise in matters of law the pro- 
ceedings of the Inferior courts of bankruptcy within their jurisdiction. We 
think this subdivision was not intended to give an additional remedy to those 
whose rlghts could be protected by an appeal under section 25 of the act. 
That section provides a short method by whlch rejected clalms can be promptly 
revlewed by appeal in the Circuit Court of Appeals, and, in certain cases, in 
this court. The proceeding under section 24b, permltting a review of ques- 
tions of law arising in bankruptcy proceedings, was not intended as a substi- 
tute for the right of appeal under section 25. Coder v. Arts, supra, p. 233. 
Under section 24b a question of law only is taken to the Circuit Court of Ap- 
peals ; under the appeal section controversies of fact as well are taken to that 
court, with flndings of fact to be made therein if the case Is appealable to 
this court. We do not think it was Intended to give to persons who could 
avail themselves of the remedy by appeal under section 25 a review by péti- 
tion under section 24b. The object of section 24b is rather to give a review, 
as to matters of law, where the facts are not In controversy, of orders of 
courts of bankruptcy in the ordinary administration of the bankrupt's estate. 

"In our judgment the rule as well stated in Re Mueller, 135 Fed. 711, by Mr. 
Justice Lurton, then Circuit Judge (page 715) : 'The "proceedings" revlewable 
[under section 24b] are those administrative orders and decrees In the ordi- 
nary course of a bankruptcy, between the filing of the pétition and the flnal 
settlement of the estate, whlch are not made specially appealable under sec- 
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tion 25a. Thls would include questions betweeti the banknipt and hls cred- 
Itors of an administrative character, and exclude sueh matters as are ap- 
pealable under section 25a.' " 

Under the construction hère given the sections in question we are 
constrained to hold that the petilioner has mistaken her remedy, and 
that we hâve no jurisdiction to reviev; the présent judgment other- 
wise than upon appeal prosecuted under the provisions of section 25a 
of the act. 

It is not unlikely that the error of petitioner in determining upon 
the mode of review hère sought was based upon the theory that the 
case fell within section 24b by reason of the incidental fact that the 
record présents for considération only the question as to the suffi- 
ciency of the findings to support the judgment — purely a question 
of law — but, as we hâve seen, that is not the test in determining the 
appropriate remedy for the review of the action of the court below ; 
the test being, What was the "character of the proceeding" by which 
the jurisdiction of the bankruptcy court was invoked ? 

It results that the pétition for review must be dismissed; and it 
is so ordered. 



In re LANE T.UMBKR CO., Limited. 

BOYD V. WALL. 

(Circuit Court of Appeals, Nintli Circuit. August 17, 1914.) 

No. 2363. 

1. Bankktjptcy (§ 188») — Validity op Liens — Statutobt Vendob's Lien. 

Under Rev. Codes Idaho, §§ 3441, 3443, which glve a vendor a lien on 
real property sold "valid against every one olaiming under the debtor 
exeept a purchaser or incumbrancer in good faith and for value," such a 
lien is valid as against the trustée in bankruptcy of the purchaser. 

[Ed. Note. — For other cases, see Bankniptcy, Cent. Dig. §§ 270, 286- 
289, 291-295 ; Dec. Dig. § 188.*] 

2. Bankbxtptcy (§ 188*) — Validitt of Liens — Power of Tbustee to Contest. 

Tlie purpose of the amendaient of Bankr. Act, § 47a (Act July 1, 
1898, c. 541, 30 Stat. 557 [U. S. Comp. St. 1901, p. 3438]) by Act June 25, 
1910, c. 412, § 8, 36 Stat 840 (U. S. Coinp. St. Supp. 1911, p. 1500), by 
providing that as to ail property coming into the custody of the bank- 
ruptcy court the trustée shall be deemed vested with ail the rights, remé- 
dies, and powers of a credltor holding a lien by légal or équitable pro- 
ceedlDgs thereon, was to confer on the trustée the power to contest the 
sufflciency of any clalmed lien, pledge, or security that a lien créditer or 
judgment creditor might challenge had bankruptcy not Intervened, but it 
does not prescribe any rule by which the validity or priority of such liens 
is to be determined, and a lien which is valid under the state law as 
against the claims of such creditors is valid under the bankruptcy law 
against a trustée since the amendment as well as before. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

3. BANKnuPTCY (§ 189*) — Liens — Failube to Record. 

Bankr. Act .July 1, 1898, § 67a, c. 541, 30 Stat. 564 (U. S. Comp. St. 
1901, p. 8449), which provides that claims which for want of record or 

*For other cases see same (.opic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for other reasons would not hâve beeii valid liens as against the claims 
of creditors of the bankrupt shall not be liens against his estate, applies 
only to such liens as are required by the state law to be recorded. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 286-289, 201- 
295 ; Dec. Dig. § 189.*] 

4. Bankbuptcy (§ 188*) — Vendok's Lien — Validitt. 

ïhe fact that a vendor of land to a corporation was Its secretary, and 
that he dld not assert his right to a vendor's lien until after its bankr 
ruptcy, in the absence of évidence of fraud, held not to invalidate his lien. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286-289, 
291-295 ; Dec. Dig. § 188.*] 

Appeal f rom the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

In the matter of the Lane Lumber Company, Limited, bankrupt. 
Appeal by Samuel L. Boyd, trustée, from an order (210 Fed. 82), al- 
lowing the claim of M. K. Wall to a vendor's Uen. ÀfSrmed. 

See, also, 217 Fed. 546, 555,' 133 C. C. A. 398, 407. 

E. N. La Veine, of Cœur d'Alêne, Idaho, for appellant 
John H. Wourms, of Wallace, Idaho, amicus curicC. 
Frank Langley, of Cœur d'Alêne, Idaho, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge. On pétition for review the court 
below affirmed the ruling of the référée allowing the claim of the ap- 
pellee M. K. Wall against the estate and holding him entitled to a 
vendor' lien upon spécifie real estate in the hands of the trustée, and 
the latter appeals from the judgment, the question being whether the 
lien of the claimant prevails over the rights of the gênerai creditors 
in the property. 

[1] The material facts upon which the judgment rests, as found by 
the district judge, are that the land held subject to the lien was sold 
and conveyed by the claimant to the corporation bankrupt on March 
6, 1911, at an agreed considération of $5,000, the amount of the 
claim allowed, which remained at the date of allowance wholly un- 
paid and unsecured otherwise than by the personal obligation of the 
purchaser; that subsequently, on July 11, 1911, the corporation was 
adjudged an involuntary bankrupt and the appellant duly qualified as 
trustée ; that the title to the property of the bankrupt, including the 
land declared subject to the lien, passed to the trustée on September 
26, 1911; that claimant's proof of debt as a secured claim was duly 
filed on June 19, 1912, and, objection being made thereto by the trus- 
tée, the matter was heard by the référée, resulting in the order al- 
lowing the claim as valid and secured by a vendor's lien on the land 
sold. Upon thèse facts the court concluded as matter of law: 

"That the referee's order complained of by the trustée should be affirmed 
and said vendor's lien decreed on the property described therein under sec- 
tions 3441 and 3443, I. K. C, and under the Bankruptcy Act of 1898 and 
amendments." 

•For other cases see same topic & § ntjmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The sections of the Idaho Revised Codes referred to in the court's 
conclusion are thèse : 

"Sec. 3441. One who sells real property has a vendor's lien thereon, iiule- 
pendent of possession, for so mucli of the price as remains unpald and unse- 
eured otherwise tiian by the Personal obligation of the buyer." 

"Sec. 3443. The liens of vendors and purchasers of real property are valid 
against every one claimùig under the debtor, except a purchaser or incum- 
brancer in good faith and for value." 

[2] That the fédéral courts in bankruptcy will recognize and give 
effect to a vendors' lien provided for by the statutes of the state, in 
the absence of some act of the vendor or claimant inconsistent with 
the purpose of claiming a lien or with its continued existence, is well 
settled. "Such a lien is one which appeals strongly to the favorable 
considération of a court of equity." Slide & Spur Gold Mines v. 
Seymour, 153 U. S. 509, 14 Sup. Ct. 842, 38 L. Ed. 802; Chilton v. 
Lyons, 67 U. S. (2 Black) 458, 17 L. ^d. 304; Sturdivant Bank v. 
Schade, 195 Fed. 188, 115 C. C. A. 140. This is conceded by appe- 
lant to be the law unless found to be inconsistent with a récent amend- 
ment to the Bankruptcy Act, but his contention is that such efïect is 
to be deduced from the language of section 47a of that, act, as amend- 
ed in 1910, which provides that the trustée — 

"as to ail property in the custody or comlng into the custody of the Bank- 
ruptcy Court, shall be deenied vested with ail the rights, remédies, and pow- 
ers of a créditer holding a lien by légal or équitable proceedings thereon." 

It is claimed that the efïect of this amendment is to vest in the 
trustée, as against ail secret or unrecorded liens such as that involv- 
ed, a title and equity in the property, for the benefit of the creditors 
of the bankrupt, superior in character to that of the lien of the vexlor 
in ail instances where the latter has failed to disclose his claim of 
lien by some appropriate proceeding to enforce it prior to the vesting 
of the property of the estate in the hands of the trustée. But we 
think that this contention involves a misconception of the purpose 
and efïect of the amendment in question. Prior to its adoption the 
trustée was without power to question the vahdity of an asserted lien 
upon the property of the estate, however defective, if the defect were 
one which could not hâve been availed of by the bankrupt, the trustée 
being vested with no higher right as to the property than that pos- 
sessed by the bankrupt at the time of the dévolution of the title upon 
the trustée. York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782, and cases there cited. The amendment 
was obviously designed to cure what was deemed a defect in this re- 
gard, and to confer the power upon the trustée, in the interest of the 
gênerai creditors, to contest the sufïïciency of any claimed lien, pledge, 
or security that "a lien creditor or a judgment créditer might chal- 
lenge had bankruptcy not intervened." Loveland on Bankruptcy (4th 
Ed.) § 372. There is nothing in the amendment indicating that its 
purpose was to prescribe a rule by which the validity or priority of 
such liens is to be determined or enforced. In that respect the law 
is left untouched, and the validity and rank of the lien is now to be 
ascertained by the same apphcable principles as obtained prior to the 
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change ; and "a lien which is valid under the state law as against 
the daims of such creditors, is valid under the bankrupt law as against 
a trustée since the amendment as well as before it." Id. The amend- 
ment, in other words, was designed only to clothe the trustée with the 
right to question the validity of any lien claimed against the property 
of the estate which may be defective under the law creating it, not- 
withstanding the bankrupt might hâve been estopped to do so. Pacif- 
ic State Bank v. Coates, 205 Fed. 618, 123 C. C. A. 634, Ann. Cas. 
1913E, 846. It goes no further. It does ndt afïect the character of 
the trustee's title as such. That is defined in section 70 of the act, 
which clothes the trustée only "with the title of the bankrupt as of 
the date he was adjudged a bankrupt." 

[3] The question, therefore, is, Was the lien of the claimant for 
any reason defective under the law of the state as against "a créditer 
holding a lien by légal or équitable proceedings thereon"? If it was, 
then the trustée may question it ; otherwise not. The Bankruptcy Act 
(section 67a) provides that: 

"Claims which for want of record or for other reasons would not hâve been 
valid liens as against the claims of the creditors of the bankrupt shall not be 
liens against his estate." 

But this does not mean, as appellant apparently assumes, that no 
lien may be maintained against an estate unless or until it has been 
recorded. Section 67d expressly provides that : 

"Liens given or accepted in good faith and not in contemplation of or In 
fraud upon the act, and fov a présent considération, and which hâve been re- 
corded according to law, if record thereof was necessary in order to Impart 
notice, shall, to the estent of such présent considération only, not be affected 
by this act." 

The présent lien was clearly not invalidated for want of record, 
since, as we hâve seen, the statute of the state is wholly silent as to 
any such requirement. Nor is there any provision requiring suit to 
be brought within any given time to enforce it. As suggested by the 
court below, an action to foreclose is not material to its validity ; "the 
lien is established by opération of law and is quite as complète before 
as after the institution of proceedings to foreclose it." 

[4] Was the lien invalidated from any other reason? While good 
faith in the inception of the appellee's claim is not, as in the court 
below, conceded hère, no spécifie contention is advanced that there 
was any actual fraud in the transaction, but, based upon certain facts 
which the judge included in his findings at the appellant 's request, 
Ihe appellant now makes a somewhat gênerai and indefinite conten- 
tion that it would be inéquitable to allow claimant's lien to prevail 
over the gênerai creditors, and that he should be held estopi>ed to 
assert its priority. Thèse facts are, in substance, that "the claimant 
was secretary of the bankrupt with fuU knowledge of the embarrass- 
ed financial condition of the bankrupt at the time of said transfer," 
which was not ratified by the directors ; that "as an officer of the 
bankrupt" he permitted the land in question to remain on the records 
as unincumbered ; that the trustée had no notice of the vendor's lien 
until it was filed with the référée ; and that the appraised value of the 
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land is biit $919. Appellant urges in his brief that "it is very appar- 
ent from the vendor lien daims pending against this estate" that tlie 
claimant, "on behalf of the bankrupt, vvas extremely active and zeal- 
ous in obtaining titles to tracts of land by making small payments 
thereon and not protecting the vendors by collatéral security. He 
knew the financial condition of the company. It must hâve been his 
ambition to make millions. He knew when he transferred his land to 
the bankrupt that the crédit world had a right to and vvould assume 
that he had been paid ,in full for his land. His very relation with the 
company and to its creditors, on account of the fraud worked upon 
them, should estop him from claiming his vendor's lien and defeat his 
right thereto." Some of thèse suggestions fînd no basis in anything 
appearing in the record, the évidence not being returned, and must 
therefore be ignored, but so far as they are based upon the findings 
there is nothing to induce the conclusion that the court below was in 
error in treating the facts just stated as whoily immaterial in deter- 
mining the validity of the lien. None of them are of a nature neces- 
sarily tending to show fraud in the transaction, either actual or con- 
itructive, nor to estop the claimant from invoking his lien. That the 
land was sold to the corporation "for a présent considération" is nol 
questioned, and the mère disparity between the contract price and the 
présent appraised value is something which might arise from many 
causes not involving bad faith, and hence, standing alone, bas no 
tendency to show fraud. Nor did the fact that the claimant was an of- 
ficer of the bankrupt corporation p'reclude him from dealing with it 
in a proper case, and there is no showing that this was not such an 
mstance. The other considérations based upon the facts found are 
equally without nierit. 

The further contention that the claimant was guilty of culpable 
lâches in not earlier asserting his lien is not only answered by what 
has already been said as to the law, but is concluded by the express 
finding of the court that claimant "was not guilty of lâches for waiting 
until aîter filing of the pétition in bankruptcy before attempting to 
assert his vendor's lien." 

Our conclusion is that the judgment of the court below was right, 
and that the lien allowed must prevail over the rights of the gênerai 
creditors. A créditer "holding a lien by légal or équitable proceed- 
ings" is not "a purchaser or incumbrancer in good faith and for 
value" (Pacific State Bank v. Coates, supra ; Pomeroy's Equity Ju- 
risprudence [3d Ed.] § 721), and under the tenus of the Idaho stat- 
ute the lien there given must give way only as to one of the latter 
class. 

The judgment is afïirmed. 
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In re LANE LUMBER CO., Limited, 

BOYD V. WALL. 

(Circuit Court of Appeals, Ninth Circuit. August 17, 1914.) 

No. 2364. 

Appeal from the District Court of the United States for the District of 
Idabo, >,'orthern Division ; Franlv S. Dietricli, Judge. 

In the niatter of tlie Lane Lumber Company, Limited, bankrupt. Appea! by 
Samuel L. Boyd, trustée, from an order (210 Fed. 82), aliowing the claim of 
Mary Wall to a vendor's lien. Affirmed. 

See, also, 217 Fed. 546, 550, 133 C. C. A. 398, 402. 

E. N. La Veine, of Cœur d'Alêne, Idaho, for appellant 
John H. Wourms, of Wallace, Idaho, amicus curiae. 
Frank Langley, of Cœur d'Aiene, Idaho, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, District 

Judge. 

VAN FLEBT, District Judge. Thls, llke case No. 2363 (Boyd v. M. K. Wall, 
217 Fed. 550) just declded, is an appeal from a judgment affirmlng the order 
of the référée awarding a vendor's lien upon property of the bankrupt, and 
alises out of the same bankruptcy proceeding. Exceptlng only as to the tract 
of land invoived and the date of sale, the niateriai facts are not to be dis- 
tinguished in légal effect from those in the last-mentioned case ; and, as the 
appeal is submitted practlcally upon the briefs In that case and no new points 
are urged, no further discussion is required, but the judgment may be affirmed 
on the authorlty of the opinion filed in that case. 

It is so ordered. 



HARRTS et al. v. MARSH et al. 
(Circuit Court of Appeals, Eighth Circuit. September 7, 1914.) 

No. 3958. 

1. Evidence (§ 442*) — Weitten Conteact — Pakol Evidence. 

Alleged contracts to purchase jewelry were written orders constituting 
a mémorandum, made up of abbreviations, statements of quantifies, and 
a large number of figures, referrlng to styles in a catalogue. Neither the 
priées nor terms of sale were stated in the orders themselves, and with- 
out the catalogue, which was neither made a part of nor referred to in 
the orders, they were unintelliglble ; nor did they contain any référence 
to warranties. Held, that such orders did not constitute an entire writ- 
ten contract, so as to preclude paroi proof that the goods were sold under 
a warranty of quality and a breach thereof. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1874-1897; 
Dec. Dig. § 442.*] 

2. Sales (§ 288*) — Acceptancb — Wabbanty — Beeaoh. 

A bnyer may accept delivery of goods sold under a warranty of quaJity, 
notwithstanding their failure to comply with the warranty, and invoke 
the seller's breach of warranty by way of counterclaim in réduction of 
damages, when sued for the price. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. |§ 817-823 ; Dec. Dig. 
§ 288.*] 

3. Appeal and Ebbor (§ 274*) — Questions Raised at Tkial — Exceptions. 

Where, in a suit for the price of goods sold, the trial court exeluded 
évidence of breach of a paroi warranty, on the ground that the contract 



•Far other cases see same topic & i ndmbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of sale was In writing and contained no warranty, and défendants ex- 
cepted many times to the couit's ruling sustaining objections to ques- 
tions by whicti it was sought to prove the warranty and breacli, their 
right to review the court's ruling was not lost by reason of failure to ex- 
cept to the court's subséquent ruling directlng a verdict for plaintiff. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1591, 
1592, 1605, 1606, 1607, 1624, 1631-1645 ; Dec. Dig. § 274.*] 

In Error to the District Court of the United States for the Western 
District of Missouri ; Smith McPherson, Judge. 

Action by Charles A. Marsh and others against P. Stephen Harris 
and others. Judgment for plaintiffs, and défendants bring error. 
Reversed. 

Battle McCardle, of Kansas City, Mo., for plaintiffs in error. 
P. E. Reeder, of Kansas City, Mo. (New & Krauthoflf and M. H. 
Winger, ail of Kansas City, Mo., on the brief), for défendants in error. 

Before HOOK, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge. This suit was brought by défendants in 
error against plaintiffs in error to recover the purchase price of certain 
jewelry alleged to hâve been sold and delivered by the former to the 
latter. A lengthy itemized account, showing the articles sold, the 
dates of sales, and agreed price for each was filed with the pétition 
as an exhibit. Défendants answered, pleading first a failure of consid- 
ération, in this: That plaintiffs agreed to manufacture and deliver 
to défendants jewelry for a certain particular retail trade, and war- 
ranted that it should be of certain specified quality, material, and 
workmanship, and would prove satisfactory to that trade; but that 
the jewelry delivered did not respond to the warranty, could not be 
sold to the trade as required, and was substantially worthless. De- 
fendants also set up a counterclaim for damages sustained by them 
by reason of the breach of the warranty. At the inception of the 
trial the court ruled that the burden under the pleadings rested upon 
the défendants to prove the affirmative défenses pleaded by them. 

A witness was then called and his examination entered upon, where- 
upon plaintiffs' counsel objected to the introduction of any testimony 
in support of the défense or counterclaim. A colloquy ensued between 
the court and counsel for défendants, in which it was admitted : That 
the jewelry was received by the défendants, had not been returned, and 
had not been paid for. That it was purchased upon several written 
orders addressed to plaintiffs by défendants, of which the following 
is a fair sample: 

Order No Date 12— 29— 09. 

C. A. Marsh and Co. Attleboro, Mass. 

Ship to Harris-Croar Co. 
At 3rd floor Boley Bldg. K. Cy. Mo. 
How ship ex. When at once. 

Terms , 

1 doz. ea. v. chains 3003^:-8-ll-12-13-14-17-18. 8020-22-23-25-27-28- 
29-32-33-34-35-36-37-3038-3039-40-42. 

That the numbers so specified were found in a catalogue containing 
a gênerai description of goods for sale by plaintiffs, with a eut or 

•For other cases see same topio & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 
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illustration of such goods and a number set opposite each kind oi 
goods so described, and that each party had a copy of this catalogue. 
The sample order just copied, if translated in connection with the 
catalogue, would read thus : 

December 29, 1909. 
C. A. Marsh & Co., Attleboro, Mass. 

Ship to Harrls, Goar & Co., thinî floor Boley Bldg., Kansas City, Mo., at 
once by express, 1 dozen vest chalns o£ each of the following numbers, found 
in the catalogue of whieh you hâve a copy: 3003, 3004, 3008. 3011, 3012, 3013, 
3014, 3017, 3018, 3020. 3022, 3023, 3025, 3027, 3028, 3029, 3032, 3033, 3034, 3035, 
3036, 3037, 3038, 3039, 3040, 3042. 

It was further admitted that the jewelry received by défendants 
corresponded in quantities and styles to the goods ordered. It does 
not appear that the catalogue contained any warranties, représenta- 
tions, or statements concerning the things alleged in the answer to 
hâve been warranted. 

The défendants' counsel then propounded questions to the witness 
tending to prove the facts pleaded by them in their answer. To ail 
questions of this kind plaintifïs' counsel objected, on the ground that 
a written contract had been entered into between the plaintifïs and 
défendants, and that the questions propounded sought to vary the 
terms of that contract by paroi, and were for that reason incompétent. 
This objection was sustained by the court, défendants preserved prop- 
er exceptions to each and every such ruling, and error was properly 
assigned thereon. Not being permitted to introduce any évidence in 
support of their défenses, the défendants were compelled to rest, and 
the court, on motion of plaintifïs' counsel, instructed the jury to 
return a verdict for the plaintiffs for the full amount sued for. This 
was accordingly donc, judgment was rendered on the verdict, and 
défendants prosecute this writ of error. 

The alleged written contract, if any, is found in several written 
orders for the jewelry, a sample of which appears above. Référence 
to it discloses that it is a mémorandum made up of some abbrevia- 
tions (doubtless understood in the trade), statements of quantities, 
and a large number of figures admitted to hâve been found in the 
catalogue. Neither the priées nor terms of sale are stated in the 
orders themselves. Without the catalogue, which it is admitted dis- 
closed the priées, the written orders manifestly would hâve been unin- 
telligible. 

[ 1 ] Conceding that with the aid of the catalogue a contract of sale 
might be made to appear, yet as the contents of the catalogue are not 
brought to our attention in this record, we hâve to rely on the admis- 
sion of counsel that the priées of the jewelry appeared in the catalogue 
as our only information touching the terms of sale. In view of thèse 
facts, we think the written orders were not intended to constitute the 
entire contract. The catalogue, which was neither made part of the 
orders nor referred to in them, was absolutely essentiàl to the création 
of any contract of sale; but its connection with the orders as a part 
of them, as well as its contents, had to be established by paroi. 

Without the catalogue, and without oral testimony Connecting the 
catalogue with the orders, no légal obligation was created. Resort 
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to some oral proof was therefore necessary to establish such an obliga- 
tion. The written part of the contract made no référence to war- 
ranties whatsoever; accordingly the facts alleged to hâve been war- 
ranted are not inconsistent with any of the provisions of the writiiig. 
The warranty could hâve been made, and every part of the written 
portion of the contract remain the same. Such being the case, we 
think oral proof of the warranty sought to be made by the défendants 
was entirely compétent and should hâve been allowed. Seitz v. Brew- 
ers' Refrigerating Ce, 141 U. S. 510, 12 Sup. Ct. 46, 35 L. Ed. 837; 
Leavitt v. Fiberloid Co., 196 Mass. 440, 82 N. E. 682, 15 L. R. A. 
(N. S.) 855 ; Rollins v. Claybrook, 22 Mo. 405 ; Boulware v. Manu- 
facturing Co., 152 Mo. App. 567, 134 S. W. 7; Mercantile Co. v. 
Tate, 156 Mo. App. 236, 137 S. W. 619. In the Seitz Case the Su- 
prême Court of the United States laid down the rule thus : 

"Undoubtedly the existence of a separate oral agreement as to any niatter 
on which a written contract is silent, and which is not Inconsistent with its 
terms, may be proven by paroi, if under the circumstances of the particular 
case it may properly be Inferred tliat the parties did not Intend the written 
paper to be a complète and final statement of the whole transaction between 
them. * • * And when the writlng itself upon Its face is couched in such 
terms as Import a complète légal obligation, w^Ithout any uncertainty as to the 
objeet or extent of the engagement, it is conelusively presumed that the whole 
engagement of the parties, and the extent and manner of their undertaking, 
were reduced to writing." 

In the other cited cases the same doctrine is enunciated. 

[2] It is the settled law of this jurisdiction that in cases on con- 
tracta of sale involving a warranty the purchaser may accept delivery 
of the goods purchased by him, notwithstanding their failure to re- 
spond to the warranty of the seller, and invoke the breach of the war- 
ranty by wav of counterclaim in réduction of damages. Citv of St. 
Charles v. Stookey, 85 C. C. A. 494, 154 Fed. 772; Omaha Water Co. 
V. City of Omaha, 85 C. C. A. 54, 156 Fed. 922. 

The sta;tute of frauds is invoked by counsel for défendants in error 
in support of their contention, and to their extended argument in this 
regard caref ul attention has been given ; but we are unable to perceive 
its pertinency to the facts of this case. 

[3] An extended argument is made in the brief of plaintiffs' counsel 
to the effect that, as no exception was taken to the action of the court 
in directing a verdict for the plaintiffs, nothing is reviewable on this 
writ of error. There is no merit in this argument. The défendants 
made a most earncst and persistent effort to introduce proof tending 
to establish their défense and counterclaim. They asked many ques- 
tions to that end, objections to each and ail of which were sustained 
by the court, and due exceptions allowed. The direction to find a 
verdict for plaintiffs was an inévitable conséquence of prior rulings 
on the admission of évidence, and no further exception was necessary 
to "save the point." The only point in the case had already been 
saved 84 times by actual count. 

Objection is made by counsel for défendants in error that the 
brief of plaintiffs in error does not conform to the requirements of 
our rule 24 (198 Fed. xxiv, 115 C. C. A. xxiv), in the matter of specify- 
ing the part of the charge of the court complained of or quoting the 
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substance of the évidence improperly admitted or excluded , but, as 
the record contains neither charge nor évidence, it is difficult to see the 
appHcability of this rule to the présent case. 

The judgment is reversed, and the cause remanded to the District 
Court for a new trial. 



STEARNS SAIyT & LTJMBER CO. v. HAMMOND. 
(Circuit Court of Appeals, Sixth Circuit. November 4, 1014.) 

No. 2482. 

1. BaNKEUPTCT (§ 164*) — PREFERENCE PROCEEDS OF INSURANCE POLICIES. 

Wliere a mortgage obligated the mortgagor to insure the property for 
the benefit of the mortgage tnistee "as a further security," and authorizeci 
the trustée to effect the Insurance in case of the mortgagoij's default, the 
premium pald to be an additional lien, the nonpayment of which imme- 
diately authorized foreclosure, and, after the proceeds of certain polldes 
efïected "under the mortgage" had been paid, the mortgagee relinquished 
a portion of such proceeds to the mortgagor, who had become bankrupt, 
that It might be repaid and credited on an unsecured account due the 
mortgagee, such amount, when relinquished, became the mortgagor's prop- 
erty, and a payment thereof to the mortgagee for crédit on the unsecured 
debt constituted a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 267; Dec. 
Dig, § 164.*] 

2. Bankruptcy (§ 168*) — Préférences — Invalid Patment — Rescission. 

Where a mortgagee, on coUectlng certain Insurance on the mortgaged 
property, surrendered a portion thereof to the mortgagor, that it might 
be repaid to the mortgagee and credited on an unsecured indebtedness, 
such transaction was not such that, on the repayment being dedared a 
préférence, the mortgagee was entitled to rescind the same In toto and 
elaim the right then to crédit the money relinquished on the mortgage 
debt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 234; Dec. 
Dig. § 168.*] 

3. Bankruptcy (§ 168*) — Préférences — Riqht.s of Trustée. 

Where a bankrupt delivered certain Personal property to its créditer, 
receiviiig therefor crédit for a specified sum as the price of the property 
on the bankrupt's Indebtedness to the creditor, It appearing that the 
transfer constituted a voidable préférence, the objection, to an action in 
assuuipslt by the trustée to recover the amount, that the creditor had not 
received money or money's worth for the property, is not well taken. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 234; Dec. 
Dig. I 168.*] 

4. Bankruptcy (§ 341*) — Allowance or Disallowancb of Ci.aims — "Final 

Judgment." 

Action of a référée in liankruptcy allowing or dlsallowlng a claim is a 
final judgment in the absence of review. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 516, 528 ; 
Dec. Dig. § 341.* 

For other définitions, see Words and Phrases, F^rst and Second Séries, 
Final Decree or Judgment.] 

5. Bankruptcy (§ 341*) — Allowance of Claims — "Res Judicata." 

Slnce it is of the essence of the doctrine of res judicata that the prop- 
osition respecting which it Is invoked be adjudicated, either expressly or 
by nece-ssary Inference, the allowance of a claim in bankruptcy to a cred- 

*Fo!' other cases sea same topic & % numijee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Itor who had received a préférence, without any express adjudication 
that a préférence had not been created, was not res judicata of that fact, 
espedally where, 30 days after the order allowing the creditor's unsecured 
claim, an order was entered dlrectlng the trustée to sue to recover the 
préférence, and that the estate be kept open until the terminatiou of sucii 
litigation. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 516, 52S; 
Dec. Dig. § 341.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Res Adjudicata.] 

In Error to the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

Suit by William h. Hammond, as trustée in bankruptey of the Han- 
dy Things Company, against the Stearns Sait & Lumber Company. 
Judgment for plaintifif, and défendant brings error. Affirmed. 

Charles McPherson, of Grand Rapids, Mich., for plaintiff in error. 
H. T. Heald, of Grand Rapids, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This is a suit by the trustée in bank- 
ruptey of the Handy Things Company against the Stearns Sait & Lum- 
ber Company, under section 60b of the Bankruptey Act (Comp. St. 
1913, § 9644), to recover certain alleged preferential payments by the 
bankrupt. Plaintifï recovered verdict and judgment. The important 
f acts are thèse : 

On May 23, 1908, the Handy Things Company gave a trust mort- 
gage for $35,000 upon its manufacturing plant and substantially ail 
its property of every kind, to secure indebtedness to the Stearns Sait 
& Lumber Company (hereafter called the Lumber Company) and to a 
bank of which the mortgage trustée was cashier. One of the factories 
and part of the personal property was destroyed by fire on February 
23, 1911. The mortgage trustée collected, under fire insurance policies 
upon the property so destroyed, $34,359.04. At this time the Lumber 
Company held a large unsecured running account against the Handy 
Things Company, in addition to its mortgage claim. At its request, 
the Handy Things Company gave the Lumber Company an order on 
the mortgage trustée to turn over to the Lumber Company $15,000 of 
the insurance money to be applied upon the open unsecured account 
mentioned. This payment and application were so made March 23, 
1911. The remaining insurance money was applied upon the obliga- 
tion secured by the mortgage, less $345 premiums upon the insurance 
policies in question. The mortgage indebtedness was thus entirely 
paid except about $15,000 still owing the Lumber Company, and the 
mortgage was continued in force. Between March 15 and March 31, 
1911, which was in the month following that of the fire, the Handy 
Things Company turned over to the Lumber Company certain machin- 
ery, lumber, and other supplies, at a priée of $3,227.20, which was also 
applied upon the unsecured claim of the Lumber Company. On April 

•For other cases see same toplc & 5 numeke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4, 1911, the Handy Things Company was adjudicated bankrupt, upon 
involuntary pétition, the Lumber Company being the principal peti- 
tioning créditer, the mortgage trustée being appointed trustée in bank- 
1 uptcy, as well as receiver. The Lumber Company filed in the bank- 
1 uptcy proceedings an unsecured claim for $25,888.76, being the 
amount remaining after the application of the alleged pref erential pay- 
ments, viz., the $15,000 insurance money and the $3,227.20 referred to. 
The Lumber Company also made proof of claim under the mortgage. 
To both thèse claims objections were made on account of the alleged 
préférences, with request that the trustée be directed to bring suit 
for the recovery of the preferential payments. Both claims were al- 
lowed, and the suit ordered. The total remaining assets of the bank- 
rupt, after payment of expenses, were applied upon the Lumber Com- 
pany's secured claim, leaving, after the inclusion of interest, a déficit 
of $1,235.88, and of course leaving nothing (unless through the pro- 
ceeds of this litigation) for application upon the unsecured claim of 
the Lumber Company, or upon the claims of other creditors, amount- 
ing to upwards of $17,000. The alleged préférences were ail within 
20 days of bankruptcy. The verdict and judgment were for the full 
amount of the alleged préférences. 

At the close of the testimony, défendant moved for directed verdict 
on the ground that the $15,000 of insurance money never belonged 
to the bankrupt's estate, and is therefore not recoverable by the trus- 
tée. In this connection it is urged that the policies ran to the mort- 
gage trustée, and not to the mortgagor, a proposition we shall later 
ref er to. It is to be noted that the case présents no controversy re- 
specting the right of the trustée in bankruptcy to the proceeds of in- 
surance upon property conveyed fraudulently or preferentially, under 
the Bankruptcy Act or otherwise, as was the case in certain décisions 
relied upon by défendant, such as Forrester v. Gill, 11 Colo. App. 
410, 53 Pac. 230, and Insurance Co. v. Grocery Co., 113 Ga. 786, 39 

5. É. 483. The mortgage in question was free from taint of fraud or 
préférence. Nor is there hère any question of insurable interest on 
the part of the mortgagee, either on behalf of the insurance company 
or as between the mortgagor and the mortgage trustée. The insur- 
ance company has paid the loss. It must be conceded that, as between 
the mortgagor and mortgagee, the latter had the prior claim to the 
insurance money, to the extent necessary to satisfy the mortgage debt, 
and that it could properly receive the money directly from the insur- 
ance company. 

[1] The simple question is whether the insurance money to which 
the mortgagee voluntarily, and for its own supposed benefit, relinquish- 
ed ail claim under the mortgage became thereby, as between the mort- 
gagor and mortgagee, the property of the mortgagor, and so within 
section 60 of the Bankruptcy Act. The mortgage obligated the mort- 
gagor to insure the property for the benefit of the mortgage trustée, 
'as a further security" for the mortgage indebtedness, and, in case of 
the mortgagor's failure to so insure, authorized the trustée to effect in- 
surance, the premium paid to be an additional lien upon the mort- 
gaged property, whose nonpayment immediately authorized foreclo- 
21T F.— 36 
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sure. We find no évidence that the policies insured only the mort- 
gagee's interest, as distinguished from a policy insuring the mortgagor, 
with loss payable to the trustée as his interest might appear, unless 
coçtained in the testimony of the trustée that : 

"Under thls mortgage I caused insuranee policies to be talien out payable 
to me as trustée, and it was upon thèse insuranee policies tbat I coUected a 
little less than $35,000." 

In view of the provisions of the mortgage, we do not think the neces- 
sary inference from this testimony would be that the pohcies insured 
only the mortgagee's interest. In our opinion the natural inference 
would be that the usual practice in such cases was foUowed, viz., the 
issuance of the policies in the name of the mortgagor as the insured, 
with the well known standard-policy mortgage loss clause, making loss, 
if any, payable to the mortgagee (trustée) as its "interest may appear." 
The statement that the insuranee was efïected under the mortgage nat- 
urally, we think, so implies. It is noticeable that the testimony is not 
that the policies ran to the trustée, or that they insured only his interest, 
but that they were "payable" to him "as trustée." Under such a pol- 
icy the mortgagor, under familiar principles, would plainly be entitled 
to the insuranee, except so far as needed or desired by the mortgagee 
for the payment of his mortgage. But if the testimony is to be inter- 
preted as meaning that the policy actually ran to the trustée, and did 
not in terms secure the mortgagor's interest, yet, under the circum- 
stances stated, including the facts that the insuranee was taken by vir- 
tue of the mortgage provision and at the expense of the mortgagor, 
the latter was entitled to its benefit to the extent of having its proceeds 
applied pro tanto to the liquidation of the mortgage debt (Pendleton 
v. Elliott, 67 Mich. 496, 498, 35 N. W. 97), and equitably, at least, was 
entitled to whatever was collected beyond the amount necessary or de- 
sired to satisfy the claims of the mortgagee thereto. See Wheeler v. 
Insurance Co., 101 U. S. 439, at page 441, 25 L. Ed. 1055 ; and see 
Brown City Savings Bank v. Windsor (C. C. A. 6th Cir.) 198 Fed. 28, 
30, 117 C. C. A. 136, 41 L. R. A. (N. S.) 1012, and following, where 
the relative rights of mortgagor and mortgagee under the mortgage 
loss provisions in insuranee policies are discussed in an opinion by 
Judge Warrington. 

To say the least, it was entirely compétent for the Lumber Company 
to waive its claim to the insuranee money and to surrender it to the 
mortgagor, making it the latter's property ; and this we think it prac- 
tically and effectually did by the course taken, and as efïectively as if 
the money had first been paid over to the mortgagor and afterwards 
paid by it to the Lumber Company. Circuity of arrangement will not 
alter the force of a transaction preferential in fact. Newport Bank v. 
Herkimer Bank, 225 U. S. 178, 184, 32 Sup. Ct._633, 56 L. Ed. 1042. 
True, there can be no preferential transfer without a depletion of 
the bankrupt's estate; Continental Trust Co. v. Chicago Title Co. 
229 U. S. 435, 443, 33 Sup. Ct. 829, 57 L. Ed. 1268; In re Kerlin (C. 
C. A. 6th Cir.) 209 Fed. 42, 44, 126 C. C. A. 184. But, in any view which 
may be taken of this case, it is obvions that the transfer in question 
<iid necessarily operate to deplete the assets available to the gênerai and 
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unsecured creditors ; for hàd it not been made, the Lumber Company's 
secured daim would hâve been paid to the extent of $15,000, and the 
remaining mortgaged property would, to the like extent, hâve been f ree 
for application to the claims of gênerai creditors, instead of being ul- 
timately absorbed in payment of the Lumber Company's secured claim. 

[2] But it is urged that the alleged preferential transaction was a 
single one, consisting of the payment of the insurance money to de- 
fendant and its application upon the unsecured debt ; that if the trans- 
action was void, the insurance money is still in defendant's hands as 
insurance money, and free from any Hen or claim on the part of the 
bankrupt or its trustée; that by the course taken the trustée has suc- 
ceeded in taking the benefit of the transaction and in avoiding its bur- 
dens, in violation of the rule that one seeking to rescind must do so in 
toto. We think this argument involves the misconception that the 
bankrupt has no concern with the disposition of the insurance money. 
If, as we are not at ail sure, defendant's contention is that through the 
form of action adopted by the trustée it has lost the opportunity to now 
apply the insurance money upon the secured instead of the unsecured 
debt, we think there is no merit in it. Had the remaining mortgaged 
property realized enough to pay defendant's secured debt, it would 
gain nothing by now applying instead the repaid insurance money. It 
may be that as the estate has turned out, and in view of the trustee's 
recovery of judgment for the preferential payment, défendant would 
be better off by now making such change of application. This would, 
of course, release for unsecured creditors generally the bulk of the 
money applied under the bankruptcy proceedings upon defendant's 
secured debt. It may also be that, had restitution of the preferential 
payment been ofïered or assented to, défendant might hâve obtained 
such relief, if desired, either in the bankruptcy proceedings or by ap- 
propriate action otherwise. But this question does not require consid- 
ération, for not only has restitution never been offered or assented to,. 
but the proceeds of the remaining mortgaged property were, appar- 
ently at defendant's instance, applied, under the bankruptcy proceed- 
ings, upon its secured claim. If, as has been judicially determined, the 
transaction was preferential in character, the trustée had the right to 
sue at law to set it aside; and if the ultimate resuit is not so favorable 
to défendant as, under other circumstances, it might hâve been, de- 
fendant has not been legally prejudiced. We think the court did not 
err in refusing to direct verdict for défendant, or in permitting recov- 
ery on the theory that the bankrupt was concerned in the insurance. 

[3] It is objected that the common-lavv action of assumpsit cannol 
be maintained for the items amounting to $3,227.20, turned over to de- 
fendant, for the reason that it does not appear that the latter has re- 
ceived money or money's worth for the property, and that in the ab- 
sence of such showing trover is the appropriate remedy. It is the 
gênerai rule in Michigan that assumpsit cannot be maintained againsi 
a tort-feasor for the conversion of personal property to bis own use, 
unless he has converted it into money or money's worth. Grinnell v. 
Anderson, 122 Mich. 533, 537, 81 N. W. 329; Lyon v. Clark, 129 
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Mich. 381, 384, 88 N. W. 1046. The District Judge was of opinion that 
there was a conversion of the property into money by the very act o£ 
défendant in taking the property "and applying its value in payment of " 
its unsecured claim. The Suprême Court of Michigan, in Lyon v. 
Clark, supra, held that assumpsit would not lie under section 67e of 
the Bankruptcy Act (Comp. St. 1913, § 9651) for property fraudulently 
conveyed, unless converted into money or money's worth. The ques- 
tion would présent no difficulty if we were at liberty to consider as an 
admission the déposition of defendant's vice président, taken on its 
behalf in this case, though not introduced in évidence and not a part 
of the bill of exceptions, although sent up with the record, by stipula- 
tion of counsel, at plaintiiï's request; for that officer there says of 
the items in question that "we bought them and paid the purchase 
price for them and used them in other places." 

But disregarding this testimony, and assuming, for the purpose of 
this opinion, that we are bound by the rule respecting remedy which 
prevails in the state court, we think the District Judge did not err in 
the view taken. Lyon v. Clark was not an action to recover a prefer- 
ential payment, under section 60b, but to recover the value of property 
fraudulently conveyed. The action there was for the value of the prop- 
erty, and apparently without référence to what défendant paid for it. 
The action hère is not to recover on account of a tort, but merely the 
amount of a preferential payment, viz., the actual amount at which the 
défendant received and accepted the property as a payment upon its 
claim. The transaction, as affects this action, is not essentially différ- 
ent than if the property had been money. It was received at an agreed 
price, and was to ail intents and purposes an actual purchase at such 
price, the différence being that, instead of the price being paid to the 
bankrupt and then by it repaid to défendant for application upon the 
debt, the same resuit was accomplished by direct application. 

[4] Finally, it is contended that the allowance of defendant's claims 
by the référée is res judicata of the question of preferential payment 
and transfer. It is well settled that the action of a référée in bank- 
ruptcy allowing or disallowing a claim is a judgment, final in the ab- 
sence of review ; and Clendening v. National Bank, 12 N. D. 51, 94 
N. W. 901, is cited as holding that the order of a référée permitting a 
défendant to retain alleged préférences, and allowing its claim for the 
balance, is an adjudication that the claim so allowed to be retained did 
not constitute a préférence, and was not reviewable in the absence of 
appeal. 

[5] Assuming the correctness of that décision as applied to the 
facts of the case, we think it has no application to the case before us. 
It is of the essence of the doctrine of res judicata that the proposition 
respecting which it is invoked be adjudicated either expressly or by 
necessary inference. There was no express adjudication that a préf- 
érence was not created, and the record clearly repels ail implication of 
such détermination; for the order allowing defendant's unsecured 
claim was not made until 30 days af ter the order directing the trustée 
to sue, and on the day of its allowance an order was made that the 
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estate be kept open until the end of the litigation, presumably to pro- 
vide for the distribution of the recovery, if any. 

We find no error in the record, and the judgment of the District 
Court is affirmed, with costs. 



MUTUAL LIFE INS. CO. OF NEW YORK v. POWELL. 

(Circuit Court of Appeals, Fifth Circuit. October 5, 1914.) 

No. 2549. 

Insurance (§ 378*) — Life Insdeance — Waiveb APFECTiNa Riqht to Avoiu 

POLICÏ FOB FeATJD — COLLUSION OP AGENT. 

The insured in a life policy, in lier application, which was made a part 
Of the contract, with a provision that In the absence of fraud the state- 
ments therein should be deemed représentations, and not warranties. 
In answer to questions by the médical examiner, stated that she had 
been subject to no illness or disease since childhood and was in good 
health ; that she had consulted no physician within flve years, had under- 
gone no surgical opération, nor been treated in a hospital. AU of such 
statements were false, and known to be so by her and by the médical ex- 
aminer ; but such fact was not communicated or known to the Company. 
She was In fact afflicted at the time with a mortal disease, for which she 
had undergone a surgical opération In a hospital, and which caused her 
death within ten months after issuance of the pollcy. Such facts were 
undisputed. Held, that the fact that the médical examiner was the agent 
of the Company did not charge It with knowledge of the facts known to 
him and that the fraud avoided the pollcy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 968-997 ; Dec. 
Dig. § 378.*] 

In Error to the District Court of the United States for the Southern 
District of Georgia ; Emory Speer, Judge. 

Action at law by W. C. Powell, administrator of the estate of M. 
Emma Powell, deceased, against the Mutual Life Insurance Company 
of New York. Judgment for plaintifif, and défendant brings error. 
Reversed. 

James H. Gilbert, of Atlanta, Ga., and William H. Fleming, of Au- 
t; Lista, Ga., for plaintilï in error. 

James N. Talley, of Maçon, Ga., and John T. West, of Thomson, 
Ga., for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and FOSTER, 
District Judge. 

FOSTER, District Judge. This is an action on a policy of life in- 
surance, brought by W. C. Powell, as administrator of the estate of his 
deceased wife, M. Emma Powell.' The défendant admitted the issu- 
ance of the policy sued on and the receipt of the premium, return of 
which it tendered, but set up that the policy never took effect, as a con- 
tract binding upon the défendant, because at the time of the payment 
of the fîrst premium and the issuance of the policy the applicant was 
not in good health, but was afflicted with a disease which caused her 
death within less than seven months thereafter, to wit, carcinoma or 

•For other cases see same topic & § ndmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cancer of the breast, of which fact défendant was ignorant at the time 
of the payment of the premium and the issuance of the policy, and con- 
tinued ignorant until after the death of the appHcant, relying upon 
statements of the applicant which were false. The policy was issued 
February 9, 1910, and the insured died on December 6, 1910, of cancer, 
shorty after an opération by which her entire lef t breast was removed. 

At the close of the évidence défendant moved the court to direct a 
verdict in its favor, which was denied. This action of the court is one 
of the errors assigned. 

The policy contains the f ollowing clauses : 

"This policy and the application herefor, a copy of which Is indorsed here- 
on, or attached hereto, constitute the entire contraet between the parties 
hereto. Ail statements made by tlie insured shall, in the absence of fraud. 
be deemed représentations, and not warranties, and no such statement of the 
insured shall avoid, or be used in défense to, a claim under this policy, unless 
contained In the written application herefor, copy of which is indorsed hereou, 
or attached hereto." 

"Agents are not authorlzed to modlfy this policy or to extend the time for 
paylng a premium." 

The application, made part of the policy, contains the foUowing 
clause : 

"Ail the following statements and answers, and ail those that I make to 
the company's médical examiner, In continuation of this application, are 
true, and are offered to the company as an Inducement to issue the proposed 
policy, which shall not take effect unless and untU the first premium shall 
hâve been paid during my continuance in good health, and unless also the 
policy shall hâve been issued during my continuance in good health." 

The médical examiner's report, as set out in the policy, contains, 
aniong others, the following questions and answers (the answers are 
italicized) : 

"4. What illnesses, diseases, or accidents hâve you had slnce childhood? 
(The examiner should satisfy himself that the applicant gives fuU and care- 
ful answers to this question.) 

"Name of disease, etc.: None. Number of attacks: None. 

"5. Hâve you stated in answer to question 4 ail such illnesses, diseases, or 
nccldents? Yes. 

"6. State every physician who has prescrlbed for you or whom you hâve 
consulted in the past five years. 

"Name of physician: None. Address: Tfone. When consulted. GIve na- 
ture of complaint. Give full détails above under Q. 4. (A'o answer.) 

"7. (a) Are you now in good health? Yes. (b) if not, vt'hat is the Im- 
pairment? {No answer.) » • * 

"10. Hâve you undergone any surglcal opération? A'o. • • • 

"17. (a) Hâve you ever been under treatment at any asylum, cure, hospital 
or sanitarlum? No. (b) If so, when, how long, and for what cause? {Nu 
answer.) 

As to her said answers the insured signed the following certificate : 

"I certify that my answers to the foregoing questions are correctly reeorded 
by the médical examiner. 
"[Signature of the person examined.] M. Emma Powell." 

Ali the above answers were untrue. It is shown that in 1904 the in- 
sured consulted Dr. Groves, who was her family physician, and who 
also conducted the médical examination for the Insurance company, 
about a sore on her left breast, and he sent her to Dr. Culbertson, a 
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specialist in such matters, who treated her ; that in 1907 she again 
consultée Dr. Groves, who this time sent her to Dr. Oertel, also a 
specialist, and he in turn took her to a hospital, where she remained 
two days and underwent an opération by Dr. Crâne, by which her left 
nipple and some siirrounding tissue were excised. Défendant also 
ofïered évidence to the effect that the said ansvvers were material, and, 
had they been answered truthfully, the policy would not hâve issued. 
There was also some showing that other answers regarding family his- 
tory were materially false. Ail of the physicians testified in the case, 
except Dr. Groves, who was deceased. Dr. Culbertson testified that 
he diagnosed the sore on her breast as epithelioma, or skin cancer, and 
was under the impression that he had so informed her and her hus- 
band ; and Dr. Crâne testified that the disease for which he excised the 
nipple M'as Paget's disease, which he now considers always develops 
into cancef. 

Had the case ended hère, the défendant undoubtedly would hâve been 
entitled to a directed verdict, regardless of whether the statements to 
the médical examiner be considered as warranties, because of the ap- 
parent fraud, or merely as représentations, since they were untrue and 
material to the risk. 

But plaintifï seeks to avoid the efïect of the false answers on the 
theory that the insured was in good faith and made true answers to the 
questions propounded, but that they were incorrectly recorded by the 
médical examiner ; that the insured relied upon his advice in permitting 
the answers as written to stand ; that the said doctor was the agent of 
the insurer, and had full knowledge of the f acts, and the company is 
charged with his knowledge and bound by his acts. 

To support this theory the plaintiff was sworn as a witness in his 
own behalf , and testified that he was présent when his wife was exam- 
ined by Dr. Groves prior to her visit to Dr. Culbertson, and he was also 
présent when she was examined for the insurance policy. His testi- 
mony in part is as follows : 

"Q. Mr. Powell, when those questions were asked about the treatment, what 
treatment she had had, surgical opérations and thlngs of that kind, what 
answer did she make Dr. Groves? A. She says to Dr. Groves, 'Ton know 
niy condition ;' she says, 'Yon know I hâve been treated by you and Dr. Cul- 
bertson and Dr. Oertel ; what should my answer be In a case like that?' The 
doctor says, 'You are done and well now ; you hâve been well for four years ; 
you haven't felt any effects of this place,' he says; 'I would answer in the 
négative ; I would answer, "No" — that I was not in the hospital, and was not 
treated, aecordlng to the questions asked in the application.' Q. Who wrote 
those answers? A. Dr. Groves." 

And he testified to similar conversations regarding the other ques- 
tions, not necessary to set out more in détail. 

Plaintifif cites the case of Fidelity Mutual Life Association v. Jef- 
fords, 107 Fed. 402, 46 C. C. A. 377, 53 L. R. A. 193, decided by this 
court, and Continental Life Insurance Co. v. Chamberlain, 132 U. S. 
304, 10 Sup. Ct. 87, 33 L. Ed. 341, as controlling authority, and various 
other cases along the same line. We do not think the two cases above 
cited are analogous to the one at bar. 

In the Jeffords Case it was contended that, while the insured was af- 
flicted with incipient consumption, he did not know it; that he men- 
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tioned several doctors who had treated hîm, but had merely forgotten 
to mention others ; that under the Georgia Code, if in good faith, he 
could recover. The évidence was conflicting, and there was no mo- 
tion to direct a verdict. The ruling of the court was only as to tlie 
charges given and refused. Hère there is no conflict of évidence. Tlie 
insured knew the facts, had not forgotten them, and actually discussed 
them at the time of answering the questions. 

In the Chamberlain Case the false représentation was as to other 
insurance. The insured was a member of certain co-operative societies, 
and informed the agent of that fact, and after considérable discussion 
it was decided to answer the question as to other insurance in the nég- 
ative. There was no question as to the good faith of either the insured 
or the agent, and there was some latitude for différence of opinion. 

The conduct of the insured in this case is incompatible with good 
faith. It may be that neither she nor her husband knew that she was 
afflicted with cancer, as ail people are prone to deceive themselves with 
regard to lingering and fatal maladies ; but even as to this there is con- 
sidérable doubt. But it is unbelievable that she did not know that the 
trouble with her breast was serious, as otherwise her family physician 
would not hâve sent her to specialists. She could not help knowing 
that she had undergone a surgical opération, that she had been treated 
in a hospital, and that she had consulted physicians within five years 
before the application for the policy. As to her knowledge of thèse 
facts the testimony of her husband removes ail doubt. 

It would be fruitless to attempt to analyze and reconcile the many 
apparently conflicting décisions on this subject, though doubtless there 
are spécial facts in each case to distinguish it f rom the others, as in our 
opinion this case is controUed by the décisions in New York Life In- 
surance Co. V. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934, 
^tna Life Insurance Co. v. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 
L. Ed. 356, and Prudential Insurance Co. v. Moore, 231 U. S. 560, 34 
Sup. Ct. 191, 58 L. Ed. 367. In this case it is apparent that a gross 
fraud was perpetrated on the insurer, which would hâve been impos- 
sible without the active participation of the insured. The médical ex- 
aminer was not the agent of the company for the purpose of def raud- 
ing it. It had the right to rely on the statements of the insured that 
her answers were true and had been correctly recorded by the doctor, 
and it is not estopped to set up their f alsity. 

In the Fletcher Case, supra, the facts and contentions were prac- 
tically the same as hère, and the court, through Mr. Justice Field, quot- 
ing with approval the language of the Suprême Court of Connecticut, 
said: 

"But It cannot be supposed that thèse défendants Intended to clothe this 
agent with authorlty to perpetrate a fraud upon themselves. That he de- 
liberately Intended to defraud them is manifest. He well knew that, if cor- 
rect answers were given, no policy would issue. Prompted by some motive, he 
sought to obtain a policy by, means of false answers. Hls duty requlred hlm 
not only to wrlte the answers truly as given by the applicant, but also to 
communicate to his principal any other fact material to the risk whlch might 
corne to his knowledge from any other source. His conduct in this case was 
a gross violation of duty, in fraud of hls principal, and in the interest of the 
other party. To hold the principal responsible for his acts, and assist in the 
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consummatlon of the fraud, would be monstrous injustice. • • • The 
fraud could not be perpetrated by the agent alone. The aid of the plaintiff 
or insured, either as an accompllce or as an instrument, was essential. If 
she was an accompliee, then she participated in the fraud, and the case falls 
within the principle of Lewis v. Phœnix Mutual life Insurance Ce, 39 Conn. 
100. If she was an instrument, she was so beeause of her own négligence, 
and that is equally a bar to her rlght to recover." 

In the two Moore Cases cited above the provisions of the Georgia 
Code were considered by the Suprême Court, and the décisions are 
clearly to the effect that where the statements in the application and 
answers to the médical examiner were false and material, if undisputed, 
the question of good faith was not one for the jury. It is true that 
the policies in the said two cases contained clauses to the effect that no 
statement or déclaration made to any agent or examiner or other per- 
son not contained in the application could be taken or construed as 
having been made to or brought to the notice and knowledge of the 
Company. While the language of the policy under considération as 
contained in the clauses above quoted is somewhat différent, its effect 
is the same. But this is immaterial, as on the undisputed facts the 
fraud was apparent. 

In this case the défendant was entitled to a directed verdict. The 
overruling of the motion to that effect was error, and the judgment 
must be reversed. As the same questions are not likely to arise on the 
next trial of the case, it is unnecessary to consider the other assign- 
ments of error. 

Reversed and remanded. 



PRUDENCE COAL CO. v. PERKINS. 
(Circuit Court of Appeals, Fourth Circuit. September 8, 1914.) 

No. 1,250. 

1. Mines and Minerals (§ 70*) — Constbuction of Coal Lease — Practical. 

Construction by Parties. 

Where a lessee of coal lands pald royalties for ten years, three of which 
were after the death of the lessor, on a certain construction of the terms 
of the lease, which were somewhat amblguous, it will be taken as the true 
construction as against the lessee. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dig. §§ 192- 
197 ; Dec. Dig. $ 70.*] 

2. Mines and Minerals (§ 70*) — Action for Royalties undeb Deed of 

Lease — Pleading. 

A lessor of coal lands may recover royalties due under the lease on 
coal previously mlned and sold by the lessee under the common counts in 
assumpsit in West Virginia, where by statute assumpsit may be main- 
tained on a sealed contraet. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent Dig. |§ 
192-197 ; Dec. Dig. § 70.*] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action at law by Annette S. Perkins against the Prudence Coal 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

W. G. Mathews, Malcolm Jackson, Mollohan, McClintic & Mathews^ 
and Brown, Jackson & Knight, ail of Charleston, W. Va., for plain- 
tiff in error. 

Geo. E. Price, of Charleston, W. Va., for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and McDOW- 
ELL, District Judge. 

McDOWELL, District Judge. This is an action of assumpsit in- 
stituted August 30, 1912, by the défendant in error, the legatee of J. 
A. McGuffin, who will be hereafter referred to as the plaintiff, against 
the plaintiff in error, a corporation, which will be hereafter called the 
défendant. The déclaration contains only the common counts. With 
it was filed a bill of particulars, which fully détails the nature and 
items of plaintiff's claim. The défendant pleaded non assumpsit and 
offsets, and filed with the latter an account of offsets. The case was 
tried before a jury, and resulted in a directed verdict and judgment for 
the plaintiff. 

On May 1, 1900, Mrs. Sarah Lyman and her husband made to J. 
A. McGuffin a coal mining lease of a tract of 138 acres. The lease 
was to run until ail the workable and merchantable coal should hâve 
been mîned from the leased tract and from other tracts operated in 
connection therewith, but not to exceed 30 years. The royalty agreed 
upon was 6 cents per ton of 2,240 pounds of coal mined from the 
leased premises. The following is the stipulation as to minimum : 

"If the sald royalty In any year or years after the perlod of one year from 
the date of this lease, and before ail the coal is mined from said land as here- 
Inafter provided, shall not under the provisions above set out amount to the 
sum of five hundred dollars ($500.00), then the lessee shall pay said sum of 
flve hundred dollars ($500.00) to the said Sarah B. Lyman, her heirs and 
assigns, as a minimum rental for that year, but the excess of sald five hun- 
dred dollars ($500.00) so paid over the amount of coal mined in that year at 
six (6) cents per ton of twd thousand two hundred and forty (2,240) pounds, 
shall be credited on the excess of royalty over and above the flve hundred 
($500.00) dollars in the next succeeding year, provided the same is done within 
one (1) year from the end of the year in which the said sum of flve hundred 
dollars ($500.00) rental becomes due and payable." 

In this lease McGuffin was given the right to assign the lease to a 
corporation already chartered or to be chartered, and it is provided 
that the coal on the leased premises is to be mined "in connection with 
mines upon lands leased from Morris Harvey or any other person or 
persons." Under this lease the royalties are payable in quarterly in- 
stallments on the Ist days of January, April, July, and October of each 
year. 

On April 18, 1900, the said McGuffin secured another coal lease from 
C. T. Jones and others, for a term of 40 years, at a royalty of 51/2 
cents per ton of 2,240 pounds. The agreement as to minimum hère 
f ollows : 
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"If the sala royalty In any year or years after the year 1902, and during the 
term of this lease, shall not under the provisions above set ont amount to the 
sum of four thousand dollars, then the lessee shall pay sald amount of ?4,000 
as a minimum royalty for that year, but the excess of said 34,000 so pald over 
the amount of coal mined in that year at flve and one-half cents per ton of 
2,210 pounds, shall be credited on the excess of royalty over and above the 
four thousand dollars in the next succeeding year, provided the same is done 
within tvro years from the end of the year in which the said sum of $4,000 
royalty becomes due and payable." 

The royalty payments became due in quarterly installments on the 
same days as under the Lyman lease. 

On November 28, 1900, McGuffin secured another coal lease from 
Morris Harvey. The royalty was 6 cents per ton» of 2,240 pounds, 
payable quarterly, commencing April 1, 1902. No minimum is re- 
quired. 

On December 19, 1900, H. E. Firmstone and J. E. Johnson made a 
lease to McGuffin, which, as subsequently modified, provided for a 
royalty of 6 cents per long ton, payable quarterly on the same days 
as under the foregoing leases. The modified provision as to minimum 
royalty is as follows: 

"If the said royalty, in any year or years, after the year 1902, and during 
the term of this lease, shall not, under the provisions above set out, amount to 
the sum of $2,000, then the lessee shall pay said amount of $2,000 as a mini- 
mum royalty for that year. But, should the actual royalty at 6 cents per 
ton, of 2,240 pounds, and 75 cents per 1,000 tons, as above provided, not equal 
the sald sum of .^2,000 in any year, the said lessee shall hâve the right to re- 
imburse it.self, without interest, by mining sufficient coal at the rate of roy- 
alty aforesaid, in excess of $2,000 per annum, at any tlme and in any year 
or years during the term of this lease." 

This lease also provides for assignment to a corporation already 
chartered or to be chartered, and provides that the mining on the 
leased premises is to be carried on in connection with the mining of 
the Harvey land, the Jones land, and other lands. 

On January 1, 1901, McGuffin executed a contract under seal to the 
Prudence Coal Company. After a récital that McGuffin owns leases 
from C. T. Jones et al., Mrs. Lyman, Morris Harvey, and from Firm- 
stone and Johnson, this document, inter alla, provides : 

"That the sald party of the second part shall assume, observe, perform, 
and comply with each and ail the obligations, covenants, provisions, and con- 
ditions contained in said several leases which the said party of the flrst part 
is obliged thereby to observe, perform, and comply with, and especially shall 
pay to the said several lessors therein named, or their assigns, the rents and 
royalties and ail sums of money therein requlred to be paid to them by said 
party of the flrst part, and shall protect and save harmless the said party of 
the flrst part, from ail claims of the said lessors or their t^ssigns for sald 
rents, royalties, and sums of money. 

"That the said party of the second part, in addition to the rents and roy- 
alties to be paid by it to the sald lessors as hereinbefore provided, shall pay 
to the said J. S. McGufiin, party of the first part, his Personal représentatives 
or assigns, such further rent or royalty as, with the rent and royalty provided 
for in said respective leases, will make ten cents rent or royalty for each and 
every ton of coal mined or dug by It from said respective leasehold propertles 
upon which royalty is to be paid under sald leases. The said additlonal rent 
or royalty to be paid to the said party of the flrst part by the sald party of 
the second part at the same time or times that the original rents or royalties 
raentioned in said leases are payable, respectively, to the several lessors 
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therein named. And the tonnage upon which such additlonal rents or royal- 
ties are to be pald to the sald party of the flrst part, so as to make up said 
10 cents per ton, shall be determined in the same manner as the tonnage is 
determined for the rents and royalties to be pald to the said lessors ; it being 
the intention of the parties hereto that the said party of the second part shall 
pay altogether the royalty of 10 cents per ton for ail the coal mined from sald 
leasehold premises upon which royalty is payable under said leases, and that 
it shall pay to the several lessors the rents and royalties provided for in their 
several leases, respectively, and then pay to the said J. A. McGiiffin, party of 
the flrst part, his Personal representaitives or assigns, the balance of said 10 
cents over and above what Is paid to the said lessors. 

"The said party of the second part shall stand in ail other respects in the 
place of the said party of the flrst part under the sald several leases herein- 
before transferred and assigned to it 

"And in considération of the premises and the assignment to It of the leases 
and leasehold estâtes aforesaid, the said Prudence Coal Company, party of 
the second part, hereby covenants and agrées with the sald party of the flrst 
part that it will observe, perform, and comply with ail the obligations, cov- 
enants, stipulations, and conditions contained in the several leases herein- 
before assigned to it, and that it will pay to the several lessors therein named 
ail the rents, royalties, and sums of money therein provided to be pald by the 
sald J. A. McGuflin, and will protect and save the said McGuffln harmless 
from ail claims on the part of said lessors for such rents, royalties, and sums 
of money, and that it will pay to the said party of the flrst part, his Personal 
représentatives or assigns, the additlonal rents and royalties provided for in 
said several leases, so as to make the rent or royalty of 10 cents per ton upon 
each and every ton of coal mined and upon which royalty is payable under 
said leases, as hereinbefore fully set forth." 

The following were agreed facts: 

"Flrst. That prior to the exécution of the lease from H. Firmstone and J. 
E. Johnson and wife to J. A. McGuffln, and prior to the assignment thereof, 
along with other leases, by the said McGuffin to the Prudence Coal Company 
by the deed of January 1, 1901, said Firmstone and Johnson had beini long 
and close business associâtes In other coal properties with the said McGuffin, 
and Personal friends, and that prier to the exécution of both said lease and 
said assignment it was agreed and understood between said Firmstone and 
Johnson, on the one hand, and said McGuffln, on the other hand, tliat if said 
lease was made to said McGuffln that it, together with the other leases taken 
by said McGuflin, were to be assigned by him to a corporation to be formed, 
and that said Firmstone and Johnson were to purchase, take and own a con- 
troUing stock interest iu said corporation, to wit, 60 per cent, of said stock, 
and said McGuffln and other associâtes the residue, to wit, 40 per cent, and 
that the entire management and fuU control of said properties was to be given 
the said McGuffin, who was to be elected président of said corporation, and 
that this agreement constituted one of the considérations of said lease from 
Firmstone and Johnson to said McGuffin, and was subsequently fully carrled 
out by the assignment of said leases to the Prudence Coal Company, the pur- 
chase of stock therein, the élection of sald McGuffin as président, and the 
adoption of resolutions vesting him with full control and management of said 
properties for said corporation, and the assumption and discharge by him 
of such duties, until he sold his stock in said company on the Ist day of May, 
1906. 

"Second. That sald lands so leased by said Firmstone and Johnson were 
essential to the economical minlng of the other lands leased by said McGuffln 
and assigned to said company, and lay between said other lands and the 
Chesapeake & Ohio Railway and Kanawha river. 

"Third. That for the year 1902 ail of the rents and royalties due under 
sald leases were pald by the défendant by check to sald McGuffln, who was 
left to settle with his lessors, and thereafter until sald McGuffln sold his stock 
and retired as président, on the Ist day of May, 1906, he caused himself to be 
paid by said company under his management a royalty of 4 cents per ton on 
each ton of coal actually mined and dug from the Lyman lease, the Firmstone 
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and Johnson lease, and the Harvey lease.and 4% cents per ton for the Jones 
lease, without regard to the minimum royalty exceeding, equallng, or being 
less than the actual tonnage royalty due in each year under said leases, re- 
spectively, to the lessors therein which minimum royalty was paid said lessors 
during each year, anà that after the death of said John A. McChiffln until the 
third quarter of 1911 said like royalty was paid to the estate of John A. Mo- 
Ouffln, and that after said sale of stock ly said McOuffln and until his death 
like royalties were paid him ty said Company. 

"Fourth. That the minute books of said company do not show that the 
propriety and amounts of royalties payable to said McGuffin, or his assigne, 
under said assignment of January 1, 1901, was brought before the stock- 
holders or directors, or was at any time the subject of corporate action by 
either. 

"Fifth. That the following Is the number of tons actually mined and dug 
f rom ail of said leased premises during the following quarters, respeetively : 



For the quar- 
ters ending 



Sept. 30, 1911. . 
Dec. 31, 1911.. 
March 31, 1912. 
June .30, 1912.. 



a 

a 

a 



2,639 
3,657 
1,669 
2,156 



ai 1^ 

o C 
+j o 

S s 



21,185 

18,308 
18,882 
20,815 



os 






1,882 
1,388 
1,462 
2,267 



11,683 
10,796 
12,484 
14,653 



o 



155,397 
141,633 
144,229 

166,889 



"Sixth. That the usual and ordinary royalty under mining leases in the 
New River district at the time of the exécution of the leases and assignment 
aforesaid was 10 cents per ton royalty on coal actually mined. 

"Seventh. That said défendant took possession of said leases and leaseholds 
ehortly after January 1, 1901, and bas since continuously mined coal tbere- 
from to the présent time. That J. A. McGuffin died on the 8th day of Feb- 
ruary, 1908, leaving a légal will, which bas been duly probated in Kanawha 
county, by which will, after certain spécifie devises and bequests, he devised 
and bequeathed ail of the rest and residue of his estate to his widow, Annette 
S. McGufBn, who afterwards married Frank Perkins, and that ail of the in- 
terest of said John A. McGuffin in and under said assignment of January 1, 
1901, constitutes a part of said rest and residue of said estate. AU of the 
debts of said John A. McGuffin hâve been paid, and that if any royalties are 
due under said assignment of January 1, 1901, for the quarters ending Sep- 
tember 30, 1911, December 31, 1911, March 31, 1912, and June 30, 1912, the 
plaintiff is entitled thereto. 

"Eighth. That the Prudence Coal Company was chartered and organized at 
the instance of John A. McGuffin and solely by his attorneys, and the prési- 
dent and board of directors of such company, were such attorneys, and the 
assignment of January 1, 1901, from said McGuffin to said company, was 
drafted by his said attorneys and submitted to and aecepted by said com- 
pany, by its directors, whlle the directorate consisted of said attorneys only, 
and before any stock other than that of the original incorporators, who were 
said attorneys, was issued. 

"Ninth. It is further agreed that the plaintiff, Annette S. Perkins, is a 
citizen and a résident of the state of Ohio, and that the défendant, Prudence 
Coal Company, is a corporation organized and existing under the laws of the 
State of West Virginia, and a citizen of such state, and is doing business in 
Fayette county, West Virginia, in the Southern district of West Virginia." 

Upon the introduction of the foregoing documents and the agreed 
facts the plaintiflf rested. 

The defendant's contention was that the total cost of coal to the 
coal company was not to exceed 10 cents per ton and that losses by 
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reason of payments of minimum were recoverable from the plaintiff. 
In its account of offsets it daims to hâve paid more than 10 cents 
per ton on coal mined from the Jones property as f oUows : 

1907 $ 964 76 

1908 847 17 

1909 122 01 

1910 88 21 

1911 678 98 

?2,701 13 

Evidence supporting this account was oflfered by the défendant, but 
the court, construing the contract as giving the plaintifï a right to 4% 
cents per ton on coal mined from the Jones tract and to 4 cents per 
ton on the coal mined from the other tracts, regardless of the increase 
of cost to the défendant growing out of its failure to mine as much 
as the minimum, declined to allow the évidence to come in. 

The Jones lease provided for a royalty of 51/^ cents per ton, and 
the other leases for a royalty of 6 cents per ton. If ail the leases had 
provided for a royalty of 6 cents per ton, the contract between Mc- 
Gufïîn and the coal company in ail reasonable probability would sim- 
ply hâve provided for the payment to McGuffin of 4 cents per ton 
on each ton mined, and in such event the claim of the défendant would 
hâve had no foundation. The confused language adopted by the 
draftsman was doubtless to be explained by the fact above mentioned. 
There was, however, a way open to the coal company by which it 
could pay to McGuffin 4% cents per ton on ail coal mined from the 
Jones îand and 4 cents per ton on the remaining coal actually mined, 
and still pay not exceeding 10 cents per ton on the coal actually mined. 
The coal company had merely to exercise the foresight and the dili- 
gence n^cessary to mine at least the minimum provided for by the 
Lyman, Jones, and Firmstone & Johnson leases within the time of 
grâce provided for. 

[1] We find it unnecessary to construe the contract between Mc- 
Guffin and the coal company from the mère face of the paper. The 
provision for payments to McGuffin "at the same time or times that the 
original rents or royalties mentioned in said leases, are payable, re- 
spectively, to the several lessors therein named," and the total failure 
to provid-î for the contingency that has arisen, at least tend to sup- 
port the conclusion of the court below. But, in any event, the parties 
hâve themselves construed the contract in accordance with the plain- 
tiff's contention. Granting that from 1902 to May 1, 1906 (while Mc- 
Guffin was in charge of the company), the acts of the parties may 
perhaps not be satisfactorily regarded as a construction of the con- 
tract by both sides, their acts from May 1, 1906, until McGuffin's 
death in 1908 and thereafter until July 1, 1911, must be regarded as 
a sufficient reason for holding that both parties to the contract hâve 
construed it according to the contention of the plaintiff. 9 Cyc. 588; 
Chicago V. Sheldon, 9 Wall. 50, 54, 19 L. Ed. 594; Insurance Co. v. 
Dutcher, 95 U. S. 269, 273, 24 L. Ed. 410; Topliff v. Topliff, 122 
U. S. 121, 131, 7 Sup. Ct. 1057, 30 L. Ed. 1110; District of Colum- 
bia V. Gallaher, 124 U. S. 505, 510, 8 Sup. Ct. 585, 31 L. Ed. 526. It 
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follows that we find no error in the construction put upon the con- 
tract by the trial court. 

[2] On the ground that there is no count in the déclaration to cover 
the plaintiff's claim, or on which the bill of particulars could be found- 
ed, the défendant moved the trial court to strike out the évidence in- 
troduced by the plaintiflf and to direct a verdict for the défendant. 
By statute assumpsit may be maintained on a sealed contract in West 
Virginia. The contract hère had been executed prier to suit by plain- 
tiff's testator, the event on which the payment sued for became due 
had happened, and as to such claims nothing remained to be donc but 
payment by the défendant. Perkins v. Hart, 11 Wheat. 237, 251, 6 
L. Ed. 463; Railroad Co. v. Lafferty, 2 W. Va. 104, 116; Moore v. 
Wetzell, 18 W. Va. 630, 640; Jackson v. Hough, 38 W. Va. 236, 18 
S. E. 575, 576; Empire Co. v. Hull Co., 51 W. Va. 481, 41 S. E. 
917, 920; Lord v. McCracken, 65 W. Va. 321, 64 S. E. 134, 135; Ship- 
man, C. L,. PI. (2d Ed.) 22 ; 3 Standard Proc. 196. It is not an un- 
reasonable inference from the agreed facts that the défendant had, 
prior to the suit, sold and been paid for the coal mined by it prier 
to June 30, 1912. The plaintiff's construction of the contract of Jan- 
uary 1, 1901, being correct, we do no violence to the language of the 
fifth count of the déclaration in holding that it adequately describes 
plaintiff's cause of action. To the extent of plaintiff's royalties the 
défendant had "had and received money for the use of" the plaintiff. 
Again, the ultimate object of the parties to the contract was that plain- 
tiff's testator should be paid money for coal after it was mined. In 
this aspect the count for goods sold and delivered is sufficiently de- 
scriptive of the cause of action. However, we need not rest our 
décision hère. There could hâve been no préjudice to the défendant 
from the trial court's ruling, unless the défendant was surprised. Not 
only did the bill of particulars filed with the déclaration apprise the 
défendant of the exact nature of plaintiff's claim, but the account 
filed with the defendant's plea of offsets shows that défendant fully 
understood the plaintiff's case as it was subsequently set up by the évi- 
dence. We hâve no hésitation in affirming the action of the trial court 
hère complained of. 

The judgment below will be affirmed, at the cost of the plaintiff in 
error. 

Afiàrmed, 
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TUCKER r. BRYAN et al. 

In re EAST COAST LUMBER CK>. 

(Circuit Court of Appeals, Fourth Circuit February 4, 1913.) 

No. loas. 

1. Liens (§ 16*) — Common-Law Lien — Waiveb bt Claiminq Statdtobt 

Lien. 

By instituting proceedlngs to claim and perfect a lien given by stat- 
ute, the claimant waives the right to claim a common-law lien. 

[Ed. Note.— For other cases, see Liens, Cent. Dig. §§ 7-16; Dec DIg. 
§16.*] 

2. LoGS and Logging (§ 26*) — Statdtobt Liens — "Labobeb." 

Persons contractlng to log and eut certain timber for a stated prlce per 
thousand feet for the lumber produeed Jield not "laborers," wlthin the 
meaning of Code Va. 1904, § 2485, and not entitled to a lien on the lum- 
ber thereunder. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dlg. §§ 60-66 ; 
Dec. Dig. § 26.» 

For other définitions, see Words and Phrases, First and Second Séries, 
Laborer. 

Who are entitled to liens or préférences as laborers or employés, see 
note to Latta t. Lonsdale, 47 C. G. A. 2.] 

On Pétition to Superintend and Revise, in Matter of Law, Proceed- 
ings of the District Court of the United States for the Eastern Dis- 
trict of Virginia, at Richmond, in Bankruptcy; Edmund Waddill, Jr., 
Judge. 

In the matter of the East Coast Lumber Company, bankrupt. On 
pétition of L. L. Tucker, as surviving partner of W. L. & L. L. Tucker, 
against George Bryan, trustée, and John A. Lamb and P. H. C. Cabell, 
receivers, ot -aid bankrupt, to review and revise an order of the Dis- 
trict Court denying petitioners' right to a lien. Affirmed. 

■ The following is the opinion of Snead, Référée : 

Pursuant to an order entered in the above-entitled matter upon the 12th 
day of November, 1910, referrlng the pétition of W. L. & L. L. Tucker to hlm 
to consider, your référée in bankruptcy begs to certlfy: 

That upon the 15th day of December, 1910, ail parties Interested herein 
appeared before your référée, either in person or by counsel, for the purpose 
of taking up the que.stion raised in said pétition, and, upon tiie motion of the 
receivers and trustée, by counsel, to reject said pétition, and after hearing 
argument upon said motion, he entered an order, a copy of which is annexed 
to the pétition hereinafter referred to, refuslng said petitioners the right to 
file their said pétition. That thereupon, on the 9th day of January, 1911, 
said petitioners presented a further pétition for a review of said order, which 
was granted. That the question presented on this review is whether or not 
petitioners' flrst pétition presented such a cause of action as would entitle 
them to hâve the same filed. That petitioners Insisted upon taking dépositions 
to show that they wcre entitled to hâve their pétition filed, but your référée 
was of opinion that the same showed upon its face that it did not présent a 
good cause of action, and that, therefore, it was not necessary to take any 
testimony to détermine this question. 

Said i)etitlon sets forth that upon the 23d day of July, 1906, petitioners en- 
tered into a contract with the South Atlantic Lumber Company, Incorporated, 
the name of which company was afterwards changea to that of the East 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexea 
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Coast Lumber Corporation, by whleh they agreed to move their sawmill upon 
tàe property of the South Atlantic Lumber Company, Incorporated, and to 
there log, mlU out, and rack certain lumber for the sum of $5.50 per thou- 
sand ; that they did so log, mill out, and rack 417,800 feet, for which they 
claim they are due the sum of $2,193.51, with interest from October 4, 1907; 
that petitloners are entitled to a eommon-law lien for this amount, and that 
they are also entitled to, and hâve perfected, a statutory lien for same, as pro- 
vided by section 2485 of the Code of Virginia. That it fuUy appears, from the 
record in this matter, that petitloners hâve, as set forth in their said péti- 
tion, perfected their statutory lien in accordance with sections 2485 and 2486 
of the Code of Virginia ; but it is contended by counsel for the recelvers and 
trustée, and your référée is of opinion, that petitloners are not entitled to a 
lien under section 2485 of the Code of Virginia, and that by resorting to this 
method of collecting their money they hâve waived their eommon-law lien, 
if they ever had one. For autbority for the proposition that petitloners hâve 
waived their eommon-law lien, as aforesald, see Amer. & Bng. Ency. of Law 
(2d Ed.) p. 32. 

Your référée Is of opinion that petitloners are not entitled to a statutory 
lien under section 2485 of the Code of Virginia, because their pétition sets 
forth and shows that they are coutractors and not laborers, and laborers and 
not contractors are the class intended to be protected by this statute. Peti- 
tloners contend that they are laborers withln the nieaning and intent of this 
statute, but from a careful considération of the cases construing this and 
similar statutes your référée Is of opinion that they are not. See Vane v. 
Newcomb, 132 U. S. 220, 10 Sup. Ct. 60, 33 L. Ed. 310, and Frick Co. v. Nor- 
folk & O. V. R. Co. et al., 86 Ped. 725, .^2 C. C. A. 31 ; the latter case con- 
struing the statute in question and citing the former, in which was construed 
a similar statute, which used the word "employé," and In which case the 
facts were practically the same as those in the Frick Case, as well as those 
in the one under considération. 

I hand up herewith the pétition I refused to allow to be flled, as well as 
ail other papers that bave been flled In this matter incident to petitloners' 
claim. Ail of which Is respectfully submltted for review by the District 
Court 

The following- is the opinion of Waddill, District Judge: 

The conclusion reached by the court is that the action of the référée, in de- 
clding adversely to the claim of the petitloners of their right to assert at this 
time a lien against the fund under the control of the court, either under the 
statute or at common law, for the amount sought to be recovered by them, 
as set up in their said pétition, Is correct, and should be approved. 

John A. Coke, Jr., of Richmond, Va. (W. E. Homes, of Boydton, 
Va., and Coke & Pickrell, of Richmond, Va., on the brief), for peti- 
tioner. 

John A. Lamb and Henry C. Riely, both of Richmond, Va., for re- 
spondents. 

Before GOFF and PRITCHARD, Circuit Judges, and McDOW- 
EIvL, District Judge. 

PER CURIAM. Affirmed. 
217 F.— 37 
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MERRELIr^SOULE CO. v. NATTJRAT. DRY MILK CO. 

(District Court, N. D. New Torls. October 22, 1914.) 

Patents (§ 328*) — Validity and Infeinoement — Pbocess or Desiccating 

MiLK. 

The Stauf patent, No. 666,711, for a method of desiccating blood, milk, 
etc., is for the same invention described and claimed in tlic original ap- 
plication, was not anticipated, and discloses patentable invention ; also 
held infringed. 

In Equity. Suit by the Merrell-Soule Company against the Natural 
Dry Milk Company. On motion by complainant for preHminary in- 
junction, and by défendant to dismiss. Injunction granted, and motion 
to dismiss denied. 

Motion by the complainant for an injunction pendente lite in a suit 
to restrain alleged infringement of the Stauf and other patents. Mo- 
tion by the défendant to dismiss as to the Stauf patent, No. 666,711, 
dated January 29, 1901, appUcation filed October 3, 1900. 

Howard P. Denison and Eugène A. Thompson, both of Syracuse, N. 
Y., and Livingston Gifford, of New York City, for complainant. 

Paul Carpenter, of Chicago, 111., and Melville Church, of Washing- 
ton, D. C, for défendant. 

RAY, District Judge. The Stauf patent, on which the complainant 
mainly relied on the argument (patent to Stauf, No. 666,711, of January 
29, 1901, for method of desiccating blood, etc.), has been the subject 
of judicial examination and détermination in Merrell-Soule Co. v. 
Powdered Milk Co. of America (D. C.) 215 Fed. 922, Hazel, District 
Judge, who arrived at the conclusion that the patent is valid and had 
been infringed by the défendant there. That case is now on appeal, 
and, as there was a supersedeas, no injunction is now in force. I would 
content myself with a référence to and an approval of that décision, 
but for the fact that the défendant now brings forward and urges the 
patent to Williams (British), No. 22,655, applied for December 29, 
1891, and issued October 29, 1892, as a complète anticipation, or as 
demonstrating that, in view of the prior art, the Stauf patent shows 
no invention and is void. Stauf, in his patent says : 

"I * * • hâve invented certain new and useful improvements in meth- 
ods of obtalning the solid eonstltuents contained in liquid — such as blood, 
milk, and the like — ^in the form of dry powdcr." 

His process in substance is to eject the milk through very fine spray 
nozzles upwardly and laterally into a chamber (and the milk may be 
made quite warm before being sprayed, but must not be cooked in the 
slightest degree then or thereaf ter while undergoing the process) having 
and maintaining a predetermined température, "because if the proper 
température should be exceeded the dried powder might readily be de- 
composed," says the patent. Hère comes in one of defendant's crit- 
icisms. It urges that the patent f ails to disclose the proper température, 
or any température, to which the milk may or should be subjected in 

•For other cases see same topic & § numees In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe? 
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bringing about the desired resuit without decomposing the solids of the 
milk or changing their chemical properties, and that, therefore, no dis- 
closure is made which will enable a person reasonably skilled in the art 
to practice the invention. But I think it is expressed and understood 
that the beat must be such, and Icept under sucb control, that the milk 
will not be scalded or cooked in the slightest dcgree, and that this tem- 
pérature is easily deterrained or well known. 

At the bottom of this chamber into which the milk is ejected in this 
fine spray is a heating device, and its draught may be regulated by the 
admission of more or less air as desired. Hot air rises, but this rising 
of the heated air into which the milk is sprayed or thrown is made more 
acute or forcible by means of a pipe which supplies air under pressure 
to the spray nozzles carrying and ejecting the milk. It follows that the 
milk in the form of fine spray cornes in contact and mixes with the ris- 
ing heated air and is carried upwardly, and if the contact is long enough 
and the beat sufficient it will continue to rise and spread, if facilities 
for its spread be provided, and provision is made for the escape of the 
air at the top. At the top of this chamber or tower is another cham- 
ber of much greater latéral dimensions, and by suitable means this cur- 
rent of hot air is divided or diverted outwardly away from the mouth 
of the first chamber mentioned, and over a pit or pits which receives 
the dried milk or solids of the milk as it falls. The moisture passes 
out of this upper chamber into the outside world through a sort of web, 
such as cheese cloth or the like, which retains any particles of the solids 
still floating and causes them to drop into the pits. 

We hâve a new structure for carrying out this process, but I see noth- 
ing patentable in the structure itself as a mère structure. But the pro- 
cess itself was new and novel and usef ul. Cooked milk, or partly cooked 
milk — scalded milk — with the solids partly or wholly chemically chang- 
ed, and with the water evaporated, was old. For the first time in this 
art Stauf separated the solids contained in fresh or new milk from the 
water and retained the solids in such form (a powder) and in such un- 
changed condition that on mixing this powdered milk (so called) with 
water he had again fresh, sweet milk, with the same properties as bef ore 
it underwent the process. His means for carrying out the process were 
new in combination and in application.- There was no new élément, ex- 
cept, perhaps, in mère shapes and forms, but his combination of thèse 
éléments was new. Stauf, therefore, invented a new and a useful pro- 
cess of great value to mankind, and he also provided means for carrying 
it out, and taught the world how to use it, unless Williams (British pat- 
ent, No. 22,655, of 1891) was ahead. 

It will be noted and remembered that Stauf's process provides beat 
for heating the air, mainly ail, if not ail, supplied at the bottom of the 
drying chamber, and it is forced, and partly, perhaps, drawn upward. 
In its upward course it overtakes and comes into contact and mingles 
with the fine sprays of milk, also having a tendency to rise, and which 
is ejected upwardly from the spray nozzles, and mixed with air intro- 
duced from nozzles at the same time at the same place upwardly. Thus 
we bave two ascending currents, one of air and sprayed milk mixed, 
and another of hot air coming from below, but ail commingling in tHe 
upper part of the chamber. The arrangement and draught and process 
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is such that the dried particles do not drop down on the heating appara- 
tus, and the beat is so controlled and graduated that there is no scald- 
ing or burning of the milk wben in vapor form or in the form of dried 
particles — powdered milk. 

Now, turning to the Williams patent, we find that bis is a process 
and an apparatus for "recovering sait from brine." His daims read 
as follows: 

"1. Xs means for the recovery of sait from brine, or alkall, alum, or otlier 
salts from liquids, the employment of towers or upright hollow shafts into 
the upper end of which the brine or liquid is forced and sprayed, either with 
or without the aid of an air blast, the said falling spray being met by a cur- 
rent or eurrents of hot air introduced at the foot of the tower or shaft, and 
of a température sufficiently high to evaporate the brine or Uquid, and sepa- 
rate the contained sait or matter, substantially by the means and in the man- 
ner hereinbefore described and shown. 

"2. ïhe arrangement, construction, and combination of parts comprising my 
improved apparatus or means for recovering salts from brine solutions or 
liquids arranged and operating substantially as hereinbefore described and 
illustrated." 

The mode of opération is thus described : 

"The mode of operating my invention is as follows: The alr-heatlng por- 
tions of the apparatus havlng been brought to the requlred température, the 
exhauster in connection with the conduit e is set la motion, so as to draw 
hot air through the tower and thoroughly beat it. I then admit the brine 
current leading to the pipes / and at the same time turn on the eold air blast 
delivered by the blast pipes h. ïhe cold air blows the brine in a fine spray 
from the delivery nozzles of the pipes /, and thls spray showerlng down In 
the towers meets the ascending eurrents of highly heated air. The air is so 
hot that it completely évaporâtes the spray before It can reach the bottom of 
the towers, and thus séparâtes the contained salts or other reeoverable mat- 
ters in the brine, the said separated salts or matters falling to the bottom of 
the towers and being ejected by the revolving valves r r which direct it to the 
pit s, from which it Is removed in any eonvenient manner. The steam and 
vapors evolved by the evaporation of the brine are drawn away from the 
top of the tower by the exhauster as already described." 

He bas a tower or towers, heating apparatus, and pipes and openings 
for conducting the hot air at the foot on the sides of the tower into 
the tower, and means for forcing it upwardly. He bas pipes with spray 
nozzles at the very top of the tower, through which the brine under 
pressure is forced into the tower downwardly through spraying noz- 
zles. The descending brine in the form of spray is thus forced into the 
ascending current of very hot air, and the great heat évaporâtes the 
water, and the sait drops directly down to the bottom of the tower, and 
the water in the form of steam rises and escapes through suitable open- 
ings and a conduit. It is évident that Williams had no conception of 
a process for making dry or powdered milk by commingling ascending 
bot air with ascending milk spray and air under pressure, with the heat 
so regulated and controlled that the solids of the milk would not be at 
ail changed, and would be left in a form which, on their being mixed 
with water, would reproduce pure sweet milk having ail the properties 
it had before being subjected to the process. 

It is self-evident that the process which Williams described for sep- 
arating sait from brine, or extracting the sait from brine, will not pro- 
duce the dried or powdered milk of the Stauf patent. Williams lays 
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great stress on the air being "heated to a very high température," and 
"the air becomes very highly heated." The real merit of his process 
was to drop brine in the form of spray into an ascending continuons 
current of very hot air, the hotter the better, so as to evaporate ail the 
water contained in the brine before the sait contained therein reached 
the bottom of the tower. It is undoubtedly true that, should you sub- 
stitute mille for brine in Williams' tower, and subject it to this great 
heat, you would get some dried or powdered milk. The water would be 
evaporated if the heat was great enough, but it does not follow that you 
would hâve powdered milk of any value for commercial purposes as 
dried milk, or which would produce milk having ail the constituents of 
milk on being mixed with water. There is more to the Stauf process 
than merely injecting milk under pressure through spraying nozzles, 
or milk and air commingled into a tank or tower or réceptacle having 
a strong current of hot air, with which it commingles, which réceptacle 
has apertures for the escape of the hot air and vapor. The principle 
of the two processes, the opération and the resuit, are différent. True, 
they hâve one thought in common, and that is separating the solids 
contained in a fluid f rom the water by means of a current of hot air un- 
der pressure into which the fluid is sprayed. 

Coming to the question of infringement, I think this very plain. The 
défendant has adopted every step and feature of the Stauf process. 
It has hot air, regulated as to heat, introduced at the bottom sides of 
the tank (or call it tower), means for diverting the current to one side 
and allowing it to escape with the steam after the drying process has 
taken place, and the milk is introduced laterally under pressure with 
air through spraying nozzles, or it may be one nozzle on one side, or 
on the sides of the tank (not from the top downwardly) ; and the cur- 
rent of heated air is such as to carry the hot air commingled with the 
sprayed milk upwardly and along over réceptacles for the solids of 
the milk as they drop down, the steam passing out through suitable ré- 
ceptacles. There is no doubt 'that the complainant uses the Stauf 
process. I hâve no doubt the défendant uses the same process, and in 
so doing infringes. It is true that the structure in which the process 
is carried on by complainant differs from that shown in the Stauf pat- 
ent; but the process used remains the same. The defendant's struc- 
ture is somewhat différent from both, but not so as to change the pro- 
cess or resuit. 

It will be noted and remembered that the Stauf process, as illus- 
trated in the drawings, provides for heating the air so as to render it 
moisture absorbing ; but it is immaterial how this is accomplished, pro- 
vided it is made sufficiently moisture absorbing, and it is immaterial 
from what source it is produced, or at what point it enters the cham- 
ber, provided it does not seriously interfère with the spraying and 
vaporizing process. The daim is satisfied, irrespective of its source or 
point of entry, or the direction which it takes after entry. 

The milk is sprayed into the chamber at any suitable or convenient 
point, by any suitable means, and the claim is satisfied, irrespective of 
by what means the spraying is donc, or what direction the spray takes 
after its entry into the chamber, provided the air absorbs the moisture 
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contents of the liquid and then passes off, allowing the solids of the 
liquid to drop down, so as to be out of the active sphère of influence 
of the air current, or so as to be conveyed to any othersuitable col- 
lecting space. 

The claim of the Stauf patent reads as follows : 

"The process of obtainlng the solld constituents of liquids, siich as blood, 
inilk, and the like, în the form of powder, said process consistlng In con- 
verting the liquid into a fine spray, bringiiig such spray or atomized liquid 
into a regulated current of heated air, so that the liquid constituents are 
completely vaporized, conveying the dry powder into a suitable coUecting 
space away from the air current, and discharging the air aad vapor sepa- 
rately from the dry powder." 

The drawings show means for carrying out the process, but the pat- 
entée is not confined to the means shown. Other means may be used. 
It is not necessarjr that the heated air come in at the bottom, or that the 
mille be sprayed m upwardly. The essentials are: (1) Converting the 
milk into a fine spray ; (2) bringing this spray or atomized milk into a 
regulated current of heated or moisture alisorbing air, so that the liq- 
uid is completely vaporized ; (3) conveying the dry powder to a suit- 
able place for settling or deposit ; and (4) procuring means or a place 
for the escape of the air and vapor separated from the powder or dried- 
out solids. 

The Williams patent relates to a remote art, and is not, therefore, a 
pertinent référence to the claim of the Stauf patent. 

I think the motion for a preliminary injunction should be granted. 

On Motion to Dismiss. 

I see no ground whatever for the motion to dismiss as to the Stauf 
patent. It is, of course, true that the patent granted must be for the 
same invention originally described and claimed. But the farmer with 
little éducation, who invents a new and a useful electrical device and 
applies for a patent, is entitled thereto, provided he describes it and 
claims it in terms which can be understood, even if his description and 
claim be in uncouth and ungrammatical language, and every rule of 
correct English be more or less violated. It is not necessary that he 
be a Chesterfield, an Edison, a Murray, a Webster, a Brown, or a 
Clark. When he gets into the Patent OfÉce, the question is: Has he 
described his invention, and has he claimed it? If so, both the spéc- 
ification and claims may be made over, redrawn, and put in proper 
form and language, and one claim divided into two or more. In at- 
tempts to be too ornate, many an inventor has failed to properly de- 
scribe his invention, or properly claim that which he did describe. 

In my judgment there was no mater ial departure in the patent grant- 
ed Stauf from the invention first described and claimed by him. 

The motion to dismiss is denied, and the motion for a preliminary 
injunction is granted. 

In any event, I will suspend the issuing of such injunction for a pe- 
riod of 30 days. If in the meantime the appeal referred to is heard 
and argued, the issue of such injunction will be suspended until a dé- 
cision is given by the Circuit Court of Appeals. The papers in this 
case so fuUy and elaboratelv présent the questions arising on the Wil- 
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liams patent, and the new question (if it be new) on the validity of the 
Stauf patent, that an appea! from this order, taken and heard with 
that on the appeal from the décision of Judge Hazel, will fuUy présent 
the whole controversy and bring about a speedy détermination. How- 
ever, this court has no right or power to détermine the course the par- 
ties shall pursue. Undoubtedly the Circuit Court of Appeals, on ap- 
plication, would advance the case now on appeal from the décision of 
Judge Hazel, and this as well. 



SUNDH ELEOTBIC CO. v. GENERAL ELECTRIC CO. 
(District Court, N. D. New ïork. November 2, 1914.) 

1. Patents (§ 326*) — Suit foe Infkingement — Pbocbdure — New Iiïteinge- 

MENTS. 

Where, after an interlocutory decree adjudging the validity of a pat- 
ent and enjoining its infrlngement, défendant commences tlie manufac- 
ture and sale of new devlces, also claimed to infringe, it Is correct prac- 
tice for complainant to move for a supplementary decree bringing sucli 
de vices withln the opération of the injunction, instead of resorting to a 
motion to punish for contempt. 

[Ed. Note.— For other cases, see Patents, Cent Dig. |§ 613-619; Dec. 
Dig. § 326.*] 

2. Patents (§ 328*) — Validity and Infkingement — Aitebnating Curkent 

Magnet. 

The Lindquist patents, Nos. 744,773 and 764,608, for an alternating 
current magnet, held not antieipated, valid, and infringed. 

In Equity. Suit by the Sundh Electric Company against the Gen- 
eral Electric Company. On motion for supplementary injunction. 
Granted. 

Emerson R. Newell and Alfred Wilkinson, of New York City, for 
complainant. 

Charles Neave, of New York City, for défendant, 

RAY, District Judge. This court passed on the validity of the 
patents (Lindquist, Nos. 744,773 and 764,608) in Sundh Electric Co. 
V. General Electric Co., 198 Fed. 116, affirmed by the Circuit Court 
of Appeals 204 Fed. 277, 122 C. C. A. 475, and also on the question 
of infringement, a certain structure then before the court. The in- 
f ringing device there is known on this motion as "defendant's inf ring- 
ing switch in suit." See Exhibit H. No final decree has been entered, 
as the accounting is now in progress. 

[1] The défendant is putting out devices which complainant claims 
are plain infringements, and instead of resorting to a motion to pun- 
ish for contempt the complainant brings this motion for a supplemen- 
tary decree bringing within the opération of the injunction granted the 
devices so put out by défendant. I think this practice correct. Crown 
Cork & Seal Co. v. American, 211 Fed. 653, 128 C. C. A. 154. I 
understand the practice prevails in the First circuit. 

•For other cases see same topic & i numbbk In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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[2] The défendant not only dénies infringement, but challenges, on 
this motion, the validity of the patents in suit, as well as infringement, 
and brings in for considération alleged prior art not before consid- 
ered. Instead of compelling the complainant to resort to a new suit, 
this court entertained this motion, listened to extended and elaborate 
arguments, and has reconsidered the whole question as to the con- 
struction, etc., .of such patents in view of ail the prior art now pre- 
sented by défendant, as in no other way could this court intelligently 
and satisfactorily détermine whether or not the new devices infringe. 
This has involved the examination of a number of patents, ail the 
prior art, and many devices. From the strenuousness and pertinacity 
shown by défendant up to this date, this court is of the opinion that 
the Circuit Court of Appeals, in any event, will be called upon to give 
its décision on the new questions presented, and I will therefore con- 
tent myself with giving conclusions. 

There seems to hâve prevailed with the défendant, and some of the 
witnesses called by it, the idea that this court held or intended to hold 
that Lindquist calls for and demands geometrical symmetry between 
the main coil and the shading coil. This court did not so hold. It 
may be that the Lindquist patents show circularly arranged cores sym- 
metrical with respect to the geometrical center of the whole magnet, 
but it is far from correct that this is of the essence of the claims. The 
main thing is not geometrical symmetry, but magnetic symmetry. 
What this court said and held was, and this was the holding of the 
Circuit Court of Appeals also: 

"I do not think the geometrical arrangement of the magnet colis about the 
axis of much importance. ♦ • * That degree of symmetry and géométrie 
arrangement was necessary whlch would secure a substantial degree of uni- 
f ormity in the direction and magnitude of electro-magnetlc attraction upon the 
armature under the conjoint action of out-o£-phase electrlc currents." 

Thèse were described. And, as to the use of the words, "constant 
and uniform pull on the armature," it was not intended to intimate 
that such a pull was absolutely or perfectly "steady," as such a pull 
could not be secured in an "alternating current magnet." This, it 
seems to me, is obvions. After going over the whole question and 
the new matter, and giving the subject careful considération, I am of 
the opinion that Lindquist was the first to disclose how to produce a 
commercially successful alternating current polyphasé magnet, and one 
which was opérable from a single-phase two-line wire current. He 
materially reduced the cost of installation. This was new in the art 
and useful, and it is what défendant uses, and the various devices 
sought to be covered by extending the opération of the injunction are 
infringements. 

The motion must be granted. 
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WOOD V. CONCRETE FIBRE 00. 

(Blstrict Court, E. D. Pennsylvanla. November 4, 1914.) 

No. 3216. 

1. Pleading (§ 348*) — Affidavit of Défense — Sufficienct. 

Where a contract employing plaintifE's décèdent to assist défendant in 
the manufacture of fiber provided that décèdent should hâve stock in de- 
fendant Company of the par value of $50,000, a judgment could not be 
entered on the pleadings for sueh sum; plalntlff's right to recover being 
predlcated on défendants breach of the contract, and the affidavit of 
défense having denied the breach, and alleged that décèdent hlmself failed 
from want of ablllty or refused to perform on hls part, and voluntarily 
lef t def endant's employ, and that he was not to receive any comi)ensa- 
tion beyond a cash payment untll he had demonstrated to défendant 
Company that he could and aetually had made marketable fiber by his 
process, which he failed to do. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1065, 1066; 
Dec. DIg. § 348.*] 

2. Pleading (§ 348*) — Judgment on Pleading — Affidavit of Défense — 

sufficiency. 

In an action for breach of a contract to employ décèdent, an affidavit 
of défense, alleglng that décèdent voluntarily left defendant's employ, 
held sufficient to prevent judgment. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. |§ 1065, 1066; 
Dec. Dig. § 348.*] 

3. Pleading (§ 343*) — ^Affidavit of Défense — Judgment. 

Where plaintifE, for alleged breach of a contract of employment, sought 
to recover $1,500 alleged unpaid wages, but the averments of plaintifE's 
statement shov^ed $400 pald on account of such item, a judgment for $1,- 
500 on the pleadings could not be granted. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1048-1051; 
Dec. Dig. § 343.*] 

At Law. Action by Georgeanne Wood, as executrix of Jérôme I. 
Wood, deceased, against the Concrète Fibre Company. On rule for 
judgment on the pleadings. Denied. 

George P. Rich, of Philadelphia, Pa., for plaintiff. 
Nicholas H. Larzelere, of Norristown, Pa., for défendant. 

DICKINSON, District Judge. The question involved in this case 
must be ruled upon the facts to be gathered from the affidavit of dé- 
fense, read in the Hght shed by the averments in the statement of 
daim. 

Jérôme I. Wood, the plaintiflf's décèdent, before his connection with 
the défendant company, had discovered and controlled certain secret 
processes for the manufacture of fiber from paper stock. The défend- 
ant company was organized for the purpose of manufacturing fiber by 
the Wood processes. The value of the combination inhered in the 
ability and willingness of the défendant to supply the financial and 
material means for producing fiber and in the skill and knowledge of 
Wood and the merit of his processes. Although the processes them- 
selves were deemed to hâve passed the expérimental stage, it was with- 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indeies. 
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in the purview of thé thought of the parties that the practical com- 
mercial results were more or les s spéculative. 

The parties thus situated entered into a contract, a copy of which 
is amiexed to the statement of claim. The claim of the plaintifï is that 
by this agreement Wood was to give the défendant the whole benefit 
of his proceSses and was to serve the company for one year as man- 
ager of its plant, in considération of which he was to receive $500 
cash down (on which he had been paid only $100), was to receive 
$1,500 for his year's services (on which he had received only $400), 
and was to get shares of stock of the défendant company of the par 
value of $50,000, and a further sum of $4,500, making a total claim 
of $56,000, with interest from May 20, 1909. This claim is based 
upon the averments that Wood complied fuUy with the agreement on 
his part, so far as he was permitted by the défendant to do. Further 
compliance with the agreement by him was prevented by the act of 
the défendant in discharging him without cause from its employ and 
in committing a breach of its contract. Wood thereupon tendered per- 
formance on his part of the agreement, which being rçfused by the 
défendant, this suit has been brought by his légal représentative for 
the breach. 

This statement was met by an affidavit of défense, and the afïidavit 
was followed by a rule for judgment. The parties radically differ 
over the proper construction of the contract in several respects. As 
in the view we hâve taken the judgment asked for cannot in the prés- 
ent State of the record be entered, we do not feel called upon to con- 
strue the contract, except in those features necessary to the décision 
now made. The contract will doubtless be made the subject of future 
controversy. The reasons for the conclusions reached are indicated 
in connection with the statement of them respectively. 

1. Judgment cannot now be rendered for the $500, for the reason 
that the affidavit of défense fîatly avers the payment of this money 
in full. This is conceded by counsel for the plaintiff, who has not 
asked for judgment for this part of plaintifif's claim. 

2. Judgment cannot be entered for the $4,500, part of plaintifï's 
claim, for the reason stated below, and also because the agreement 
provides that this shall not become payable until after the défendant 
company has paid a 10 per cent, dividend upon its stock, and the affi- 
davit avers that no such dividend has been earned, declared, or paid. 
This latter view is also acquiesced in by counsel for plaintiff, and no 
judgment is asked for this part of the claim. 

[ 1 ] 3. Judgment cannot be entered for the sum of $50,000, because 
plaintiff s right to recover is predicated upon the breach of the con- 
tract by the défendant, and the affidavit of défense contains the posi- 
tive déniai of the breach alleged and the averment that the plaintifif's 
décèdent himself failed from want of ability, or refused, to carry out 
the agreement on his part, and voluntarily left defendant's employ. 
The further défense is interposed that the contract provides that Wood 
was not to receive any compensation beyond the $500 cash payment 
until he, in the language of the agreement, "had demonstrated to the 
satisfaction of the company. through its board of directors," that he 
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could and until he actually had made marketable fiber by his process, 
and that he had not in fact, after five months of costly efforts, pro- 
duccd a single pound of marketable fiber, and was not able to do so. 

[2, 3] 4. Judgment cannot be entered for the daim for wages, for the 
reason already stated. The affidavit of défense allèges that Wood vol- 
untarily left defendant's employ. There are, moreover, technical diffi- 
culties in the way of the entry of a judgment for $1,500, as asked. 
The judgment must be based on the averments of the statement. The 
statement avers a payment of $400 on account of this item of daim. 
How, then, could a judgment for $1,500 be justified, and what is there 
to support it? 

The contract must be construed at the trial. We therefore hâve 
avoided commenting on the meaning given the agreement by the plain- 
tiff, that Wood was to hâve one year in which to experiment with his 
process, and the meaning given it by the défendant, that the contract 
of employment began when fiber was commercially produced. 

The rule for judgment is discharged. 



NEW YORK SLATE WORKS et al. v. H. KRANTZ MFG. CO. 
(District Court, E. D. New York. October 5, 1914.) 

1. Mechanics' Liens (§ 271*) — Proceeding to Enfobce — Pleading. 

A pétition to establish a mechanic's lien on property in the hands of a 
receiver held insufficieiit in failing to sliow how much work was done or 
to be done out of the total contract priée. 

[Ed. Note. — For other cases, see Mechanlcs' Liens, Cent Dig. §§ 494- 
513; Dec. Dig. § 271.*] 

2. Mechanics' Liens (§ 132*) — Completion of Woek — Defects. 

Subséquent making good of a defect then appearing in the work wUl 
not reopen the tiœe of actual completion, from which the 90-day period 
starts. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. §§ 190, 
192-207 ; Dec. Dig. § 132.*] 

In Equity. Suit by the New York Slate Works and the Western 
Electric Company against the H. Krantz Manufacturing Company. 
On pétition of the Estey Bros. Company for a lien. Lien denied. 

Dorman & Dana, of New York City (Charles Bâtes Dana, of New 
York City, of counsel), for petitioner. 

Sullivan & Cromwell, of New York City (John Poster Dulles, of 
New York City, of counsel), for receiver. 

CHATFIELD, District Judge. [ 1 ] The filing of a lien after ap- 
pointment of a receiver is not proper cause for treating the lien as in- 
valid ; but this lien does not seem to hâve been filed in 90 days, nor does 
it State in any way how much work has been done. It states that the 
total work of the contract is worth $200, and that nothing has been 
paid ; but, aside from the dates between which certain work was done, 
it nowhere states that iny pay has been earned. Bossert v. Fox, 89 

•For other cases see same topie & S humbee in Dec. & Am. Digs. 1907 to date, & Rep'r ladexea 
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App. Div. 7. 85 N. Y. Supp. 308, affirmed in 180 N. Y. 546, 73 N. E. 
1120. 

[2] The work was completed anH accepted, if it was, in fact, com- 
pleted, when turned over to the contracting party, and the subséquent 
demand to make good some shortcoming cannot (in the absence of 
proof that the work was incomplète until inspection and açceptance) 
extend the date f rom which the statute runs, The claim will be treated 
as a gênerai claim against the estate. 



FIDELITY TRUST CO. V. WASHINGTON-OREGON CORPORATION et aL 
(KIEBNAN et al., Interveners). 

(District Court, W. D. Washington, S. D. October 29, 1914.) 

No. 15. 

1. COEPOEATIONS (§ 661*) — SEBVICB OF PEOCESS DESIGNATION OF AGENT. 

Where a trust deed was executed in 1911, apiwinting a Pennsylvania 
corporation trustée for bondliolders, the trustée was not dlsqualifled to 
malntain a suit to foreclose the mortgage because of Its failure to appoint 
an agent In Oregon, where property covered was located, as required by 
Laws Or. 1913, p. 730, § 24 ; there being nothing in the act indlcatiug lég- 
islative intention that it should be rétroactive. 

[Ed. Note. — For other cases, see Corporations. Cent. Dlg. §§ 25?S. 2'>?>0, 
2542, 2543, 2544, 2546, 2563-2567 ; Dec. Dig. § 661.*] 

2. COBPORATiONfl (§ 643*) — FoBEiGN CoKPOEATioNS — Tkust Companies — De- 

POSITS. 

Laws Or. 1913, p. 730, | 24, provides that in case any foreign corpora- 
tion whose name contains the word "trust," or whose articles of incor- 
poration empower it to do a trust business, désires to engage in the busi- 
ness of loanlng money on mortgage security in the state, it shall file, lu 
addition to its articles of incorporation or association, a resolution of Its 
governlng board stating that it will not receive deposits in Oregon or ae- 
cept from cltizens property or money in trust for investment. Held, 
that a foreign trust company named as trustée in a deed of trust on prop- 
erty in Oregon was not dlsqualifled to act by a failure to comply wlth 
such act, in the absence of any claim that it had accepted deposits or 
received from cltizens or résidents of Oregon property or money in trust 
for deposit or Investment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2510, 2511, 
2536, 2538, 2539, 2541, 2543, 2545, 2546 ; Dec. Dig. § 643.*] 

3. Corporations (§ 482*) — Trust Deeds — Foeeclosuee. 

A trust company, appolnted as trustée under a deed of trust securing 
bonds, providing that a majority in interest of the outstanding bondhold- 
ers In case of default were entitled to déclare the whole amount due and 
direct foreclosure, was not dlsqualifled to act as trustée because it was 
named and consented to act wlth certain bondholders representing a large 
majority of the outstanding bonds in foreclosure proceedings and contem- 
plating reorganlzatlon pursuant to a bondholders' agreement, which pro- 
vided for the deposit of bonds with the trustée for a greater convenience 
In conducting the proceedings ; the terms of the agreement not being 
such as to conflict wlth the duties the trustée owed to the bondholders 
as such. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888 ; Dec. Dig. § 482.*] 

•For other cjuses see same topic & 5 numebb in Dec. & Am. Digs. 1907 to date. & Rep'r I&dexes 
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4. COSPOBATIONS (§ 479*) — ^MORTGAGES BONDHOLDERS' AGREEÎIENT CON- 
STRUCTION. 

A bondholders' agreement for reorganization, providing that a deposi- 
tary shall be bound to exercise only reasonable care in the safe-keeping of 
the deposited bonds, etc., dld not touch the depositary's duties to tUe bond- 
holders as trustée under the deed of trust. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1869, 1872- 
1874 ; Dec. Dlg. § 479.»] 

6. Corporations (§ 479*) — Deed of Trust — Fobeclosure — Bondholdees' 
Agkeement. 

A provision of a bondholders' agreement that the committee appointed 
to arrange foreclosure and reorganization assumed no obligation to any 
bondholder who should not withln the perlod limited deposit his bonds 
thereunder, or to any other person except holders of certiflcates of de- 
posit issued in accordance with the terms of the agreement, contemplated 
only that by the bondholders' agreement no new obligations were assumed 
or cast on the men composing the committee to any bondholders not de- 
positing their bonds, but dld not free the committee of the depositing 
bondholders, nor the trust company as trustée, of any obligation under 
the deed of trust, or growing out of It. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874 ; Dec. Dig. § 479.»] 

6. Corporations (§ 479*) — Trust Deed — Trustée — Délégation or Duties. 

The mie forbiddlng délégation of authority by a trustée does not for- 
bid the majority of corporate bondholders from delegating to a committee 
the povver to give necessary instructions to the trustée as to the fore- 
closure of the deed of trust securing the bonds. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1869, 1872- 
1874 ; Dec. Dig. § 479.*] 

7. Corporations (§ 479*) — Deed of Trust — ^Fobeclosure — Bondholders' 

Agreement. 

A bondholders' agreement preliminary to the foreclosure of a corpora- 
tlon's deed of trust authorized the committee to consent to the payment 
of interest on any bonds, securitles, or other obligations against the cor- 
poration, and to instruet the trustée or trustées under any agreement un- 
der whlch any of the bonds may hâve been issued from time to time to 
sell or refrain from selling any of the projierty covered by any such mort- 
gages. Held, that such provision constituted a délégation to the commit- 
tee by the depositing bondholders of the power to consent and instruet 
for them, and did not bind the trustée, by its consent to act as depositary, 
to submit to the direction of the committee as to the sale of the property 
covered by the agreement, or to follow the committee's instructions. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874 ; Dec. Dig. § 479.*] 

8. Corporations (§ 478*) — Deed of Trust — Sale of Propertt — Condemna- 

TioN — Application of Proceeds. 

A deed of trust executed by a corporation to secure a bond issue pro- 
vided that the company, in the absence of default, should be entitled to 
convey, freed from the deed, ail or any of its real estate vyhich should no 
longer be useful or necessary to its business, the net proceeds to be pald 
to the trustée and applied, at the élection, of the corporation, either to 
the beneflt or extension of the corporation's plants or to the purchase "in 
the open market" of bonds secured by the deed. The follov^ing clause de- 
clared that the corporation should hâve the further right at ail tlmes, in 
the absence of default, to convey, free from the deed, any of its plants or 
Systems, or any property so sold or assigned, in the same manner as set 
out in the preceding provision, the proceeds to be applied "only to the 
rédemption and cancellation of outstanding bonds." Held, that the first 
provision should be construed as relating to sales of mlnor portions of the 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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corporatlon's property, and dld not relate to the taking by a clty In the 
exercise of its power of eminent domain of an entire water plant or Sys- 
tem belonging to the company, which was covered by the second subdivi- 
sion. 

[Ed. Note. — For other cases, see Corporations, Cent. DIg. § 1S71; Dec. 
Dig. § 478.*] 

9. CoRPOBATiONS (§ 479*) — Deed of Trust — Sale of Pbopebtt — Acts of 

Trustée. 

Where property of a corporation covered by a" trust deed was taken by 
a City in the exercise of Its right of eminent domain, and it was doubtful 
which provision of the trust deed covered the disposition of the proceeds, 
the trustée would not be held disqualified for a mistake, which was not 
gross, in determining such question, in the absence of fraud, especially 
where it acted under the provision affording the bondholders the greatest 
protection. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874 ; Dec. Dig. § 479.*] 

10. Corporations (§ 479*) — Deed of Trust — Misconduct of Trustée. 

An allégation that a trustée under a corporate deed of trust securing 
bonds used the proceeds of a taking of certain of the corporation'» prop- 
erty to purchase bonds from the corporatlon's trustées, instead of in the 
open market, or for betterments or extensions as provided in the deed, 
did not show dlsqualifylng misconduct, in the absence of an allégation 
that the bonds could hâve been obtained in the open market, that an ex- 
cessive price was paid for those purchased, or that any request had been 
made to the trustée for the proceeds by the mortgagor to be used In bet- 
terments or extensions. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874 ; Dec. Dig. § 479.*] 

11. Corporations (§ 479*) — Trust Deed — Foreclosube — Bondholders' 

Agreement — Deposit--Certificate. 

Where a trust company, which was trustée under a corporatlon's trust 
deed securing a bond issue, was also depositary under a bondholders' 
agreement looking to foreclosure, a certificate issued by it, certifylng that 
the holder was bound by the terms of the agreement and entitled to the 
advantages accruing to the depositors of bonds thereunder, was not an 
undertaklng by the trust company that the certificate holder should re- 
celve the benefits of the bondholders' agreement beyond safe-keeping by 
the trustée of the deposited bonds and the dealing with them, while so 
kept, as directed by the bondholders' commlttee under the agreement. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874 ; Dec. Dig. § 479.*] 

12. Corporations (§ 479*) — Deed of Tbust — Foreclosure — Bondholders' 

CoMMiTTEE — Depositary. 

Where a bondholders' agreement, looking to the foreclosure of a cor- 
poratlon's deed of trust securing bonds, provided for the deposlt of the 
bonds with the trustée as a depositary, and that the title to the bonds 
on deposit should pass to the bondholders' committee, the deïwsitary was 
only bound to use ordlnary care to keep the bonds and deal with them 
as the committee directed. 

[Ed. Note.— -For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874 ; Dec. Dig. § 479.*] 

13. Corporations (§ 479*) — Mobtgages — Deed of Trust — Bondholders' 

Agreement. 
A bondholders' agreement that a trust company, which was trustée un- 
der the corporatlon's deed of trust securing the bonds, should act as de- 
positary in proceedings looking to foreclosure of the deed, and should deal 
with the bonds in accordance with the directions of the bondholders' com- 

•For other cases see same topic & § numbrk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mittee, ciid iiot contemplate any broadening of the duties of the trust 
Company under the deed of trust. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 1869, 1872- 
1874 ; Dec. Dlg. § 479.*] 

14. Corporations (§ 473*) — Deed of Trust — Foreclosuee — Bondholdebs' 

Commutée. 

That bondholders were also holders of unpaid stock in the mortgagor 
corporation dld not authorize the setting ofC of the amounts due on such 
stock against the bonds held by such delinquent bondholders, on fore- 
closure of a trust deed securing the bonds. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1842-1853, 
1S55 ; Dec. Dlg. § 473.*] 

15. Corporations (§ 247*) — Dbkd or Trust — Provision — Security — ^Unpaid 

Stock. 

A trust deed securing corporate bonds provided that no recourse should 
be had for the payment of principal and interest of the bonds to the stock- 
holders, ofEcers, or tru.?tees of the corporation by virtue of any statute, 
or by enforcement of any assessment or otherwise, and any and ail Per- 
sonal llability of stockholders in respect to the bonds was waived and 
released by every holder thereof. It also provided that for the debt and 
bonds secured the corporation was liable in personam, and any deficlency 
after exhausting the mortgage security might be enforced against the cor- 
poration, but not against its officers, trustées, or stockholders indlvidually. 
Held, that by such provisions the bondholders waived their right to hâve 
recourse to the stockholders on account of their llability for unpaid stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 983-997; 
Dec. Dig. § 247.*] 

16. Corporations (§ 482*) — Deed of Trust — Bonds — Validitt — Foreclo- 

SURE Peoceedings. 

An averment of an Intervener's bill, in a suit to foreclose a corporate 
deed of trust, that bonds held by members of a bondholders' commlttee 
and other majority bondholders were issued' without considération and 
were invalld, was insufficient to warrant the stay of foreclosure proceed- 
ings until the amount and validity of the outstanding bonds had been de- 
termined. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1870, 1877- 
1888 ; Dec. Dig. § 482.*] 

17. Corporations (§ 482*) — Deed or Trust — Trustée — Disqualification. 

A bill of intervention, to disqualify the trustée under a corporate deed 
of trust securing bonds to proceed with foreclosure proceedings, alleging 
that the trustee's soliciter also represented the mortgagor, one of the 
members of the bondholders' committee under a second mortgage, the 
trustée under the second mortgage, a committee of Consolidated bondhold- 
ers under the first mortgage, holders of stock in the mortgagor company, 
the committee of second mortgaged bondholders, and certain gênerai cred- 
itors of the mortgagor, merely showed that the trustée was acting in 
conjunction with other interested parties, and dld not indicate disquall- 
fying mlsconduct. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888 ; Dec. Dig. § 482.*] 

18. Corporations (§ 482*)— Deed oï Trust— Foreclosure — Oonspieact — 
Keeping Books Outside State. 

An allégation that the books of a corporation hâve been and were kept 
outside the state, in violation of statute, dld not support an averment 
that the trustées of the mortgagor company and others, Including certain 
of the bondholders, had conspired to cause the mortgage property to be 
sold, free from the claims of intervening bondholders and other creditors, 
for a sum much less than its actual value, and insutticient to pay in full 

♦For other cases see same topic & § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the clalms of the Intervenlng bondholders, and Insufflcient to pay any sum 
to gênerai creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888 ; Dec. Dig. § 482,.*] 

Suit by the Fidelity Trust Company, as trustée, against the Wash- 
ington-Oregon Corporation and others, with John Kiernan and others 
as interveners. On complainant's motion to dismiss the complaint in 
intervention, or, in the alternative, to strike certain portions of the 
intervening complaint. Motion to strike granted in part. 

Maurice A. Langhorne and F. D. Metzger, both of Tacoma, Wash., 
and Randolph W. Childs, of New York City, for complainant. 

Charles H. Carey and James B. Kerr, both of Portland, Or., for 
interveners. 

CUSHMAN, District Judge. This suit is one to foreclose a mort- 
gage, and the matter is now before the court upon complainant's mo- 
tion to dismiss the complaint in intervention of certain bondholders 
under the mortgage. In the alternative, motion is made to strike certain 
portions of the complaint in intervention. Objection is also made to 
the interrogatories filed by the interveners. 

The défendant Washington-Oregon Corporation, mortgagor, is a 
Washington corporation owning and heretofore operating certain elec- 
tric, gas, and water plants in Washington and Oregon. Complainant 
is a Pennsylvania corporation. The mortgage was given to secure $5,- 
000,000, par value, of bonds, $1,700,000 of which hâve been certified 
by the trust company, to the Washington-Oregon Corporation, ail of 
which hâve been negotiated, save $5,500, face value, and of those 
negotiated $131,000, face value, hâve been retired, leaving outstanding 
$1,563,500, face value. 

Certain property has been acquired by the Washington-Oregon Cor- 
poration, since the exécution of the mortgage, which is claimed to be 
covered by it, and certain other property has been sold by the mort- 
gagor and released from the mortgage. The mortgagor defaulted in 
the payment of interest on the bonds secured by the mortgage April 1, 
1914. A majority of the bondholders elected to consider the whole 
debt due, and requested complainant to begin foreclosure of the mort- 
gage. Suit for that purpose was begun July 31, 1914, and a receiver 
appointed for the property. 

The bill in intervention asks the removal of complainant, as trustée 
under the mortgage, alleging unfitness upon its part to further act as 
such, and sets forth grounds claimed to entitle the intervening bond- 
holders to spécial relief against certain majority bondholders, at 
whose request the trustée began foreclosure proceedings. 

[1] The bill in intervention charges that the trustée is disqualified 
because it has failed to appoint an agent for the service of process, as 
required by chapter 354, Laws of Oregon for 1913. The mortgage 
herein sought to be foreclosed was executed in 1911. The Oregon act 
referred to provides : 

"No foreign copartnershlp, firm, joint-stock company, association or corpo- 
ration shall hold real or Personal property In trust in this state, nor act In 

*For other cases see same topic & i numbbb In Dec. & Am. Digs. 1907 to dïJte, & Rep'r ladexea 
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!iny trust or fiduciary capacity therein, unless It shall hâve complled with ail 
the provisions of this act: Provided, that a corporation qualifled to act as a 
trust Company in the state of its domicile may act as trustée for an issue of 
bonds, debentures or notes issued under the terms of a mortgage or deed of 
trust duly recorded in some county in this state; and provided further, that 
such foreign trust eompany shall hâve appolnted and shall maintain an agent 
or attorney in this state, upon whom or upon which légal notice or process 
may be served; and provided further, that this act shall not apply to any 
foreign copartnership, firm, joint stock eompany, association or corporation 
engagea in the business of loaning money on mortgage security, which does 
not accept deposits or receive from citizens or résidents of the state of Oregon 
property or money in trust, or deposit, or for Investment. In case any for- 
eign copartnership, flrm, joint stock eompany, association or corporation 
whose name contains the word 'trust,' or whose articles of incorporation em- 
power it to do a trust business, desires to engage In the business of loaning 
money on mortgage security in this state, It shall file in addition to its arti- 
cles of incorporation or association, a resolution of its governing board, duly 
attested by its président and secretary, expressly stating that it will not re- 
ceive deposits in the state of Oregon, or accept from citizens or résidents of 
the state of Oregon, property or money, in trust for investment" General 
Laws of Oregon, c. 354, § 24, p. 730. 

Nothing appears in the act to show an intention that it should be 
rétroactive, and, in the absence of such a purpose clearly shown, it will 
be held prospective only. Chicago Title & Trust Co. v. Bashford, 120 
Wis. 281, 97 N. W. 940; Richardson v. U. S. Mtg. & T. Co., 194 111. 
259, 62 N. E. 606; Keystone Mtg. Co. v. Howe, 89 Minn. 256, 94 N. 
W. 723 ; Commonwealth v. Danville, 207 Pa. 302, 56 Atl. 873 ; 13 Am. 
& Eng. Encyc. Law, 881, § 14. In the case of Farmers' Loan & Trust 
Co. V. Lake Street Elevated Railway Co., 173 111. 439, 51 N. E. 55, 
the trustée was held not eligible and subject to removal when, subsé- 
quent to the passage of an Illinois statute providing for the deposit of 
bonds to a certain amount to the state, it accepted a deed of trust to 
property in that state without complying with such act. 

[2] It is not alleged that the complainant has accepted deposits or 
received, from citizens or résidents of the state of Oregon, property 
or money in trust, or deposit, or for investment, without which condi- 
tions the act, by its terms, would be inapplicable. 

[3] It is contended that the trustée is disqualified by reason of the 
fact that it has consented to act with certain bondholders, conceded 
to represent over $1,000,000, par value, of the outstanding bonds, in 
the foreclosure proceedings and contemplated reorganization of the 
mortgagor and its property. The bill allèges that a bondholders' com- 
mittee has been selected by such majority, composed of four men, two 
of whom are trustées of the mortgagor and stockholders therein. The 
bondholders' agreement contains, among others, the foUowing provi- 
sions : 

"The eompany has made default In the payment of the Interest on the bonds. 
The depositors are accordingly désirons of co-operatlng for mutual protection. 
This can most efifectually be done by so depositing their bonds with the com- 
mittee that the title thereto shall pass to the committee as trustées for the 
depositors, with the powers and subject to the restrictions hereinafter stated. 

"The depositors, each for himself, but not for others, or any of them, agrée 
with each other and with the committee as follows: • * * 

"The committee may limit the time within which, and fix the conditions up- 
on which, deposits may be made hereunder, and may extend the time so lim- 
ited, and modify the conditions so flxed, and, either generally or In spécial 
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instiincès, may, In its discrétion and upon such conditions as It may prescribe, 
aecept deposlts after ttie time limited for tlie deposit of bonds lias expired. 

"For each such deposit there shall be Issued by or on behalf of the de- 
positary to eacti depositor a certificate of deposit representing tlie bonds and 
coupons so deposited. The form of sald certifleates shall be substantially as 
is set forth In Schedule A. The deposit of bonds and the acceptance of a 
certificate of deposit therefor shall hâve the same force and effiect as though 
the depositor had in faet subserlbed his name to this agreement. Pending the 
préparation of forms of certifleates of deposit, temporary certifleates of de- 
posit may be issued in such form as the committee may approve. Every cer- 
tificate of deposit shall show whether or not the coupon or coupons maturing 
April 1, 1914, were deposited wlth the bond or bonds for whlch It was Issued. 
* • * 

"Second. The committee, by vlrtue of the deposit of any bond under the 
terms hereof, shall be Irrevocably Invested as trustées with the légal title 
thereto. The powers of the committee as such trustées shall include ail the 
powers of owners, subject to the restrictions herein expressed. An enumera- 
tion of spécifie powers is contained in a schedule hereto annexed, made a part 
of this agreement, and marbed 'Schedule B.' Such enumeration of speciflc 
powers shall not be deemed to limit the generality of the powers hereinbefore 
granted." 

"The committee shall' hâve authority to Instruct the trustée or trustées un- 
der any mortgage under which any such bonds hâve been Issued, from time 
to time, to sell, or refrain from selllng, any of the property covered by any of 
such mortgages; * * * to glve such directions to trustées or others, exé- 
cute such papers, and do such acts, whether under the mortgage or any other 
instrument, or otherwlse, as the committee may deem advisable In order most 
effectually to secure or promote the beneflt of, or conserve the security for the 
payment of , the bonds, or to collect and enforce the payment of principal and 
interest of the deposited bonds. * * • 

"The committee assumes no obligation, légal or équitable, expressed or Im- 
plled, to any holder of bonds who shall not, within the periods llmited by the 
committee, deposit his bonds hereunder, or to any other person whomsoever 
than the holders of certifleates of deposit issued in accordance wlth the terms 
of this agreement." 

"The depositary shall be bound to exercise only reasonable care in the safe- 
keeping of the deposited bonds or other securities or property deposited with 
it hereunder, and to deal therewlth in accordance wlth the directions of the 
committee ; and the directions of the committee shall be a complète justifica- 
tion of any action or omission to act of the depositary." 

The form of certificate agreed to contained the following provision : 

"The holder herèof assents to and Is bound by the provisions of sald agree- 
ment by receiving this certificate, and is entitled to reçoive ail the securities, 
beneflts, and advantages to which the depositor of such bond is or may become 
entitled pursuant to the provisions of sald agreement." 

The interveners complain that complainant, by accepting the deposits 
of bonds and issuing the certifleates provided for in the bondholders' 
agreement to the depositing bondholders, has disqualified itself as 
trustée under the mortgage ; that thereby it has assumed duties incon- 
sistent with those obligations which it undertook to ail of the bond- 
holders under the mortgage. The mortgage itself provides : 

Article VII: "♦ • * In case such default shall continue for three (3) 
months, then and In any such case, If the holders of a majority in value of 
the outstanding bonds hereby secured shall so elect and notlfy m writing 
Washington-Oregon Corporation, Its successors or assigna, and trustée, the 
whole principal of ail the bonds hereby secured shall thereupon be declared 
in writing by trustée to be, and shall immediately become, due and payable, 
and it shall be the duty of trustée, upon request in writing, sigued by the 
holders of a majority In value of sald bonds then outstanding, and upon being 
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Indemnified to Its satisfaction, to Instltute proper proceedings at law or In 
equity to enforce the lien hereby created. 

"The principal of the bonds secured hereby havlng become due at maturity, 
or as In thls article provlded, It shall be lawful for trustée, after entry as in 
article V above provided, or wlthout entry, to proceed to sell at public aue- 
tlon unto the hlghest bldder ail and singular the property and franchises here- 
by mortgaged that shall then be subject to the lien, opération, and effeet of 
thls Indenture, with the appurtenances, and ail benéflt and equity of rédemp- 
tion of Washington-Oregon Corporation, its successors or assigns, therein. 
♦ * * " 

Article VIII: "• • * And it is expressly understood and agreed that 
every right of action, whether at law or in equity, upon the said bonds or 
coupons thereto attached, as well as under thls mortgage, shall be vested ex- 
clusively In trustée, and that no suit or proceedlng for the foreclosure of thi» 
mortgage shall be instituted or prosecuted by the holder or holders of any 
bonds or coupons of the issue secured liereby untll after trustée shall hâve 
been requested in wrlting by the holders of a majority of said bonds then out- 
standing to take such action and an ofifer of reasonable Indemnity shall hâve 
been made to trustée, and It shall hâve refused or falled to comply with such 
request withln thirty (30) days after the same shall hâve been made, nor 
shall any action of trustée, or of the bondholders hereunder, or both, in waiv- 
ing any default, extend to or be taUen to affect any subséquent default or to 
impair any rlghts arlsing thereunder, as herein provided." 

Article IX: "At any sale or sales of the aforesald property hereby mort- 
gaged, or any part thereof, whether made by virtue of any power herein 
granted or by Judiclal authority, trustée may, and upon a written request 
from the holders of a majority of the bonds hereby secured and then out- 
standing trustée shall, bld for and purchase, or cause to be bid for and pur- 
chased, the same for and in behalf of ail the holders of the bonds hereibyi 
secured and then outstanding. In the proportion of the respective interests of 
such bondholders, at a priée not exceeding the whole amount then secured by 
said mortgage and the expenses of such sale or sales." 

It is not made to appear that the trustée, by so becoming the de- 
positary of bonds of those entering into the bondholders' agreement, 
has any further surrendered itself and the control of its discrétion ta 
the majority bondholders than it had already donc under the mort- 
gage. It does not appear that the trustée has been guilty of, or is 
threatening, any breach of duty owed by it to the bondholders. 

[4,5] The provision that the depositary, under the bondholders' 
agreement, "shall be boiind to exercise only reasonable care in the safe- 
keeping of the deposited bonds" does not touch the trustée în any of 
its duties under the mortgage. The provision : 

"The committee assumes no obligation, légal or équitable, expressed or Im- 
plled, to any holder of bonds who shall not, withln the periods limited by the 
committee, deposlt his bonds hereunder, or to any other person whomsoever 
than the holders of certiflcates of deposlt issued in accordance with the term.s 
of thls agreement" 

— contemplâtes only that, by the bondholders' agreement no new obliga- 
tions were "assumed" or cast upon the men composing the committee 
to any bondholders not depositing their bonds. It cannot be said that, 
by this provision, it was meant to free the members of the committee 
of tlie bond depositors, or the trust company, of any obligation under 
the mortgage, or growing out of it. 

[6] Concerning the power given the committee to instruct the trustée 
by the provisions of the bondholders' agreement quoted above, when. 
it is considered how unwieldly would be a body composed of a majoritv 
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of the bondholders under such a mortgage, how unsatisfactory and 
prolonged would be the transaction of any business, the separate steps 
of which must be submitted to and approved by the individuals of such 
majority, it is clear that the rule forbidding the délégation of authority 
by a trustée, who is, at least in part, selected on account of the greater 
facility to be accompHshed in the dispatch of any business, should not 
be extended to forbid the majority of bondholders delegating to a com- 
mittee the power to give necessary instructions to the trustée. To 
warrant such a holding, it would hâve to be made to appear that such 
was the intention, by unequivocal, positive, and convincing terms, and 
not by implication. 

By the bondholders' agreement, title to the bonds was vested in the 
committee. The committee became the bondholders, and so far as the 
bondholders not parties to that agreement are concerned it is doubtful 
whether it can properly be called a délégation of power. It is not con- 
tended that, by merely becoming a depositary of the bonds, the trustée 
would be disqualified ; yet it is not clear how f ewer obligations could 
hâve been imposed upon the trustée than by this agreement. The 
bondholders' agreement is simply a plan by which the majority bond- 
holders propose to carry through the foreclosure of the mortgage and 
effect a reorganization of the company. 

[7] In the enumeration of the powers conferred upon the commit- 
tee, in the bondholders' agreement, the following are included : 

"To consent to the paytuent of interest upon any bonds, notes, securitiea, or 
other obligations of, or daims against, the company, or of or against auy al- 
lied corporation ; to instruct the trustée or trustées under any mortgage un- 
der which any such bonds hâve been issued, from time to tiuie, to sell or re- 
frain from selling any of the property eovered by any of such mortgages." 

It is contended that, by consenting to act as depositary and giving 
the certificates provided for to the depositors of bonds, the trust com- 
pany consented to submit to the direction of the committee as to the 
sale of the property eovered by the mortgage, and thereby disqualified 
itself. This is not the effect of the foregoing provision. The bond- 
holders' agreement provided for many things besides the deposit of 
the bonds, and the foregoing provision does not touch the trust com- 
pany in a duty devolving upon it as a depositary under the agreement, 
but is rather the délégation to the committee by the depositing bond- 
holders of the povi^er to consent and instruct for them. 

There is nothing to justify the contention that, in so far as instruc- 
tions to sell the property eovered by the mortgage are concerned, the 
trustée was obligating itself to follow such instructions. Rather is 
such a construction negatived by the provision in the agreement that 
the depositary should be bound only to reasonable care in safe-keeping 
the deposited bonds and to dealing therewith in accordance with the 
directions of the committee. The sale of the property cannot fairly 
be said to be included in any dealings, as depositary, with the deposited 
bonds. 

[ 8 ] It is averred by the bill in intervention that, under the mortgage, 
the proceeds of any property sold by the Washington-Oregon Corpo- 
ration should be applied, by the trustée, in the betterment or extension 
of the plant and property, or else applied towards the purchase, in 
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the open market, of the bonds secured by the mortgage ; that the trustée 
under the mortgage, instead of paying over the proceeds of the sale 
of certain property covered by the mortgage to the Washington-Oregon 
Corporation for betterments or extensions, or else in the purchase of 
bonds in the open market, induced by the trustées of the Washington- 
Oregon Corporation and others, used such proceeds in the purchase, 
not in the open market, of bonds held by the trustées of the company 
ahd others associated wîth them. 

, If the duty of the trustée under the mortgage was clearly such as 
is claimed by interveners, and the trustée used such proceeds in the 
purchase of bonds from trustées of the mortgagor, at a price sub- 
stantially in advance of the market price, there would be a grave 
question but that the complainant had not made such a gross mistake 
as to show its unfitness. The provisions of the mortgage covering the 
disposition of the proceeds realized from the property covered by the 
mortgage are: 

"2. Washington-Oregon Corporation shall liave the further right at ail times, 
provided no default has been made as aforesaid, to convey or exchange freed 
from the incumbrances and trusts hereof ail or any of tne real estate now 
held, or which shall hereafter be acquired, by it, which shall no longer be 
either useful or necessary in the proper and judicious management and main- 
tenance of its business or of the property hereby conveyed, or shall no longer 
be necessary or expédient to be retained In connection with the business of 
Washington-Oregon Corporation (except such as is set out in subdivision 3 
hereof). » » * But any property so taken in exchange, if such there be, 
shall forthwlth become and be liable under this mortgage as if the same had 
been originally included herein ; and the net proceeds of such real estate so 
released (if sold) shall be paid over and assigned by Washington-Oregon Cor- 
poration to trustée, and shall be applied by trustée wlth ail convenient speed 
at the élection of Washington-Oregon Corporation, as foliows: Such proceçds 
(except the proceeds of sale of such property as is hereinafter designated in 
subdivision 3 hereof) and the proceeds of ail property subject to this inden- 
ture taken by the exercise of the power of eminent domain, shall either (a) 
be turned over to Washington-Oregon Corporation, for application by it to 
the betterment or extension of the plants and property owned by it, upon 
présentation by Washington-Oregon Corporation of a copy of a resolution by 
its board of trustées, duly certified by its secretary, requesting the payment 
to it of such proceeds and specifying the nature of the betterments or exten- 
sions of the plants and property above mentioned, and certifying that the 
value of such betterments or extensions is or will be more than the amount 
of such proceeds, so that the seeurity of this mortgage shall not thereby be 
diminished ; or else (b) shall be applied by trustée towards the purchase in 
open market, from time to time, and at such priées as trustée shall deem 
proper, and as shall be approved by Washington-Oregon Corporation of one 
or more of the bonds hereby secured ; and ail bonds so purchased and the 
coupons thereto appertaining shall be immediately canceled, and shall cease 
to be entitled to the benefit of the seeurity hereby provided. It shall be no 
part of the duty of trustée to see to the application by Washington-Oregon 
Corporation of the proceeds of any property released by trustée as herein 
provided, or to détermine whether the title to any property taken by Wash- 
ington-Oregon Corporation in exchange for property released from the lien 
of this mortgage is a good title, or to détermine whether the said property 
is subject to any liens, incumbrances, or other charges prior to this mortgage. 

"3. Washington-Oregon Corporation shall bave the further right at ail 
times, provided no default has been made, as aforesaid, to convey, freed from 
the incumbrances and trusts hereof, any of its plants or Systems for the gén- 
ération of gas or electricity, and the distributing System appurtenant thereto, 
or any of its plants or systems for the supply and distribution of water, or 
any of its urban or interurban railway Systems, and to assign the franchises 
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appertalning thereto, and the trustée is hereby expressly authorized to re- 
lease, under Its seal, from the opération and effect of this mortgafre any 
property so sold or assigned in the same manner as set ont in subdivision 2 
of this article. The proeeeds of such sale shall be applied only to the pur- 
chase or rédemption and cancellation of outstanding bonds secured hereby: 
Provided, however, that there shall be purchased or redeemed and canceled 
at least such proi)ortion of the outstanding bonds secured hereby as the net 
earnings from opération of such plant and System so sold for the fiscal year 
preeedlng such sale shall bear to the total net earnings from the opération of 
satd Washlngton-Oregon Corporation for such year: Provided, however, trus- 
tée may require, before executing such release, the eertiflcate of a chartered 
accountant to be selected by trustée, exhibiting and certifying as correct the 
net earnings of the plant or System, the sale wliereof is contemplated, and 
the net earnings of Washington-Oregon Corporation for such fiscal year: 
Provided, also, that before executing such release trustée may require the eer- 
tiflcate of a compétent engineer to be selected by trustée, showing that the 
price for whlch It is purposed to sell such plant or System is fair and adé- 
quate." 

The money invested by the trustée in the bonds was realized from the 
sale of a water plant at Centralia and a gas plant at Vancouver. The 
investment of the proeeeds from such sales would, therefore, rather 
be controlled by section 3 than section 2, above quoted, which latter 
(section 2) contains the provision claimed by interveners to hâve been 
violated by the trustée. 

Though it is conceded that this would, ordinarily, be true, yet it is 
contended that section 2, despite the character of the property, applies, 
so far as the sale of the water plant at Centralia is concerned, because 
that sale grew out of condemnation proceedings in the exercise of the 
power of eminent domain by the city of Centralia, for its acquisition. 
Section 2, describing such proeeeds as are covered by its provisions, 
reads : 

"And the proeeeds of ail property subject to this Indenture taken by the 
exercise of the power of eminent domain." 

And it excepts from its application property described in section 
3. It is true that, after the express récital of such exception, the 
provision for the disposai of the proeeeds of the property taken in the 
exercise of the power of eminent domain is inserted ; but this fact alone, 
in the absence of any apparent or suggcsted reason to deny the effect 
of the exception in the latter class of property, will not justify a holding 
that the exception was not meant to apply to ail property enumerated 
in section 2. 

No reason appears for making a différent disposition of the pro- 
eeeds realized from the Centralia water plant, if it was sold to the city 
as the resuit, simply, of negotiations, than where such proeeeds were 
obtained by reason of the plant being "taken" by the city in the exercise 
of its power of eminent domain. It rather appears, as the eminent 
domain provision is associated with those proeeeds derived from the 
sale of real estate "which shall no longer be either useful or necessary 
in the proper and judicious management and maintenance of its busi- 
ness or of the property hereby conveyed, or shall no longer be neces- 
sary or expédient to be retained in connection with the business of 
Washington-Oregon Corporation," that some minor taking of property 
— the taking of some part of a plant, or System, as might often occur — 
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rather was in contemplation than the taking of an entire water plant or 
System. ' 

[9] In this manner can both provisions be given harmonious and 
reasonable effect. Even were this net the correct construction of the 
contract, in view of the fact that, at most, it is doubtful which provi- 
sion would be applicable, the trustée will not be held to be disqualified 
for such mistake — not gross, and where fraud is not shown — especially 
where, as hère, the trustée acted under the section apparently affording 
the bondholders the greatest protection, in that it provides that: 

"There shall be purchased or redeemed and canceled at least such propor- 
tion of the outstanding bonds secured hereby as the net earnings from opéra- 
tion of such plant and System so sold for the fiscal year preceding such sale 
shall bear to the total net earnings from the opération of said Washlngton- 
Oregon Corporation for such year." 

[10] The bill in intervention has not alleged that such bonds could 
hâve been obtained upon the open market, or that an excessive price 
was paid for them, or that any request was made to the trustée for the 
proceeds by the mortgagor, to be used in betterments or extensions. 

[11] By the certifîcate provided for, the trust company certifies that 
the certifîcate holder is the individual, bound by the terms of, and en- 
titled to the advantages accruing to, the depositors of certain described 
bonds under the agreement. It is, in efïect, an identification of the in- 
dividual afïected by the agreement, and not an undertaking that such 
individual shall receive the benefits of that agreement beyond the 
safe-keeping by the trustée of the deposited bonds and the deaHng with 
them, while so kept by it, as directed by the bondholders' committee, 
under the terms of the agreement. 

The main and controlling purpose of the bondholders' agreement is 
to confer such power upon the committee by the bondholders as to au- 
thorize it to act efïectually and to protect the committee and those 
dealing with it against the claims of bondholders signing the agree- 
ment. To that end it is provided that the direction of the committee 
to act shall be complète justification. 

[12] The légal title to the bonds had passed to the Committee. 
As long as the depositary used ordinary care to keep the bonds and deal 
with them as the committee — the légal owner — directed, it was not 
liable. 

[13] The agreement that the trust company should deal with the 
deposited bonds in accordance with the directions of the committee 
cannot be said to fairly contemplate any broadening of the duties of 
the depositary trust company. This agreement provides for a regis- 
tration of the certificates to be issued by the trust company to the de- 
positing bondholders, in order to facilitate the transfer of such cer- 
tificates, subject to terms of the bondholders' agreement, and necessa- 
rily implies, by such deposit, the ultimate surrender of the bonds and 
their production when necessary. 

This provision of the agreement, fairly construed, only contemplâtes 
that, in dealing as such depositary, if the trust company deals accord- 
ing to the direction of the committee, its duty is performed, and not 
<^hat it is bound to make such use of thèse bonds as the committee di- 
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rects, without regard to the duties specifically devolving on it, as de- 
positary, under the bondholders' agreement, and in violation of its 
duties as trustée under the mortgage. 

Trusts are always capable of being fraudulently exercised; but, by 
reason of that fact alone, fraud will not be presumed in the exercise 
of trust powers. Fraud is not to be inferred in the discharge of the 
trust under the bondholders' agreement any sooner than in the exercise 
of the trust powers under the mortgage. No analogy exists between 
such a situation as the foregoing and that found in any of the cases 
cited by interveners. 

In Savage v. Gould, 60 How. Frac. (N. Y.) 234, the trustée had 
delegated the management of the trust estate to his law partner, who 
manipulated it for his own benefit. A number of cases are cited where 
the trustée under one mortgage is held to be disqualified by accepting 
duties as trustée under a second mortgage. In Investment Registry 
V. Chicago & M. Elec. R. Co. (D. C.) 213 Fed. 492, a mortgage trustée 
also held a number of bonds secured by the mortgage, as security for 
collatéral notes. In American Tube & Iron Co. v. Kentucky Southern 
Oil & Cas Co. (C. C.) 51 Fed. 826, the mortgage trustée accepted a deed 
of gênerai assignment of the mortgagor's property for the benefit of 
ail of his creditors, which included the mortgaged property. 

In such cases as the foregoing the duties devolving upon the trustée 
were inconsistent, and were not in contemplation at the time the trust 
was created. But in the instant case the prédominance of the majority 
of the bondholders was provided for in the mortgage itself , and, be- 
yond such powers given to the majority, their interest and that of the 
minority are the same. 

No sufficient showing has been made to warrant the removal of the 
trustée or a stay of f oreclosure proceedings while the interveners prose- 
cute an independent suit seeking the removal of the trustée. Land 
Title & Trust Co. v. Asphalt Co. of America, 127 Fed. 1, 62 C. C. A, 
23; Continental & Commercial T. & S. Bank v. AUis-Chalmers Co 
(D. C.) 200 Fed. 600; Bowling Green Trust Co. v. Virginia P. & P. 
Co. (C. C.) 132 Fed. 921 ; McPherson v. Cox, 96 U. S. 404, 24 L. Ed. 
746; Central Trust Co. v. Cincinnati, H. & D. Co. (C. C.) 169 Fed 
466, 471; March v. Romare, 116 Fed. 355, 53 C. C. A. 575; Land 
Title & Trust Co. v. Tatnall, 132 Fed. 305, 65 C. C. A. 671 ; Trust 
Co. V. Norfolk, etc. (C. C.) 174 Fed. 269. 

In the situations that hereafter arise in the course of this proceed- 
ing — many of which may not now be foreseen — if it becomes apparent 
that the trustée has assumed obligations growing out of the bond- 
holders' agreement, inconsistent with those devolving upon it under the 
mortgage, or that it is making fraudulent use of the powers intrusted 
to it, it will then be time to consider whether this proceeding is one 
in which to détermine whether the trustée should be removed, or 
whether those complaining of the trustée will be relegated to an inde- 
pendent suit. 

[14] The interveners' bill allèges that members of the bondholders' 
committee and depositing bondholders are holders of unpaid stock in 
the mortgagor company. A prayer is made that the amounts so due 
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for unpaid stock be set ofï against the bonds held by such delinquent 
holders of stock. It was held by this court in Mississippi Valley Trust 
Co. V. Washington N. R. Co. (D. C.) 212 Fed. 776, that: 

"Where the proceeds of corporate mortgage bonds were misappropriated or 
wrongfuUy diverted, a subséquent mortgagee could not rely on the misap- 
propriation or wrongful diversion as a payment (or offset), unless the mort- 
gagors had asked that the diversion or misappropriation should be applied as 
a payment." 

The same gênerai principle is applicable in the présent case. If 
there is a liability, as alleged, for unpaid stock, the Washington-Oregon 
Corporation, mortgagor, is the party interested who is entitled to re- 
cover it. The gênerai creditors are likewise interested in the applica- 
tion of any amounts recovered on such account. One bondholder will 
not be allowed, in this way, to better the security for his claim, already 
preferred, over the gênerai creditors. Land Title & Trust Co. v. As- 
phalt Co. of America, 127 Fed. 1, 13, 62 C. C. A. 23 ; Land Title & Trust 
Co. V. Tatnall, 132 Fed. 305, 65 C. C. A. 671 ; Continental & Commer- 
cial T. & S. Bank v. AUis-Chalmers Co. (D. C.) 200 Fed. 600; Cook 
on Corporations (6th Ed.) § 848 et seq. 

[15] The following provisions are found in the mortgage: 

"No recourse shall be had for the payaient of the principal or Interest of 
this bond to stockholders, officers, or trustées of said Washington-Oregon Cor- 
poration, either directly or indirectly, by virtue of any statute or by enforce- 
ment of any assessment or otherwise, and any and ail Personal liability of 
the stockholders, officers, or trustées of said Washington-Oregon Corporation 
iu respett to said bonds is hereby expressly waived and released by every 
holder hereof." 

"For the debt and bonds secured hereby Washington-Oregon Corporation Is 
llable in personam, and any deflciency, after exhaustlng the mortgage se- 
curity, may be enforced against Washington-Oregon Corporation, but not 
against its officers, trustées, or stockholders Indlvidually ; and it is expressly 
agreed between the parties hereto, and by every person who shall take or hold 
any bond or bonds issued hereunder, that no persons who are now, or who 
may hereaf ter become officers, trustées, or stockholders of Washington-Oregon 
Corporation, shall in any wise be held liable for the payment of either the 
principal or interest of the bonds secured hereby." 

By the foregoing provisions, the right of the bondholders to hâve re- 
course to the stockholders, on account of their liability for unpaid 
stock, was waived. Grady v. Graham, 64 Wash. 436, 116 Pac. 1098, 
36 L. R. A. (N. S.) 177; U. S. v. Stanford, 70 Fed. 346, 17 C. C. A. 
143 ; Brown v. Eastern Slate Co., 134 Mass. 590. While the Wash- 
ington décision might not be controlling as to rights to property in 
Oregon, yet the reasoning of thèse authorities alone warrants the 
holding. 

The laws of Oregon provide : 

"AU sales of stock, whether voluntary or otherwise, transfer to the pur- 
chaser ail rights of the original holder or person from whom the same is pur- 
chased, and subject such purchaser to the payment of any unpaid balance due, 
or to become due, on such stock." Lord's Oregon Laws, § 6696. 

And its Constitution provides : 

"The stockholders of ail corporations and Joint-stock companles shall be 
llable for the indebtedness of said corporation to the amount of their stock 
subscribed and unpaid, and no more." Const. art. 11, § 3. 
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It is not apparent that thèse provisions would in any way affect a 
waiver by contract of the bondholders' right to resort to such stock lia- 
bility. 

[18] The interveners' bill avers that bonds held by members of the 
bondholders' committee and other majority bondholders were issued 
without considération and are invalid. The interveners contend: 

"The authorities whlch hâve already been cited hold, among other things, 
that although, because of the rule of convenience, bondholders will be con- 
sidered to be represented by a trustée when thelr interests are common, yet 
when a eontroversy exista between the bondholders, thls rule of convenieuce 
must give way, and the real parties In interest must be admltted to wage 
their eontroversy before the court." 

Such allégations are not sufficient to warrant the staying of fore- 
closure proceedings until the amount and validity of the outstanding 
bonds hâve been determined. Land Title & Trust Ce. v. Tatnall, 132 
Fed. 305, 65 C. C. A. 671 ; Merc. Trust Co. v. U. S. Shipbuilding Co. 
et al. (C. C.) 130 Fed. 725 ; Central Trust Co. v. Cincinnati, etc., Rv. 
Co. (C. C.) 169 Fed. 466; Trust Co. v. Norfolk, etc., R. R. Co., 174 
Fed. 269; Central Trust Co. v. C, H. & D. Ry. Co. (C. C.) 169 Fed. 
470. In Central Trust Co. of New York v. California, etc., R. R. (C. 
C.) 110 Fed. 70, at page 76, opinion by Judge Morrow — in which 
case intervention was allowed — it is said : 

"ïhis need not, however, delay the entering of a decree of foreclosure. 
It Is not necessary at thls stage of the proceedings to détermine as a finality 
the ownership of the bonds in question. It is only necessary that there shall 
appear that there has been a default in thelr payment, and the amount of that 
default," 

In the last case referred to, and in Farmers' Loan & Trust Co. v. 
San Diego Street Car Co. (C. C.) 45 Fed. 518, opinion by Judge Ross, 
also in Richardson's Exécuter v. Green, 133 U. S. 30, 33 L. Ed. 516,^ 
intervention appears to hâve been permitted prior to decree, but it does 
not appear to hâve been opposed. 

The mortgage contains the following provisions: 

The property shall be held in trust "for the equal pro rata benefit and se- 
curity of each and every the persons or corporations who may be or become 
the holders of said bonds, without préférence, priority, or distinction, as to 
lien or otherwise, of any over or from the other, so that each and ail of 
said bonds issued or to be issued in accordance with the terms hereof shall 
hâve the same right, lien, and privilèges under this Indenture of Mortgage, 
and shall be equally secured hereby, with the same effect as if the same liad 
ail been made, issued, and uegotiated simultaneously on the date hereof." 

Flaving concluded that the question of the right of interveners to 
litigate the question of the invalidity of certain bonds secured should 
not be allowed prior to the decree of foreclosure, it is not now neces- 
sary to détermine whether the interveners are barred by the foregoing 
provisions of the mortgage from asserting such claim. 

[17] The bill in intervention avers that the solicitor for the com- 
plainant, upon whose application a receiver was appointed, was not 
merely the représentative of complainant, but also undertook to rep- 
resent, and held written authority to represent, the mortgagor, a co- 
partnership, one of whose members was a member of a committee of 
bondholders under a second mortgage ; also authority to represent the 

•10 Sup. et. 280. 
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trustée under the second mortgage and the committee of consolidated 
morlgage bondholders under the first mortgage, and of holders of 
stock in the mortgagor, and the committee of second mortgage bond- 
holders and of certain gênerai creditors of the mortgagor. Thèse 
allégations merely show that the trustée is acting in conjunction with 
other interested parties, and it does not show that the object of such 
concerted action is the injury of the interveners. In the absence of 
acts hostile to interveners, it is more reasonable to présume that the- 
saving of expense in Htigation and prévention of détérioration of the 
property, conséquent upon an extended controversy in the courts, was 
alone the object sought. 

[18] The bill in intervention allèges that the trustées of the mort- 
gagor and others, including members of a partnership to which certain 
of the majority bondholders belong, hâve conspired to cause the mort- 
gaged property to be sold, free and clear of the claims of the interven- 
ing bondholders and other creditors, for a sum much less than its 
actual value, and for a sum insufficient to pay in full the claims of 
the intervening bondholders, and insufficient to pay any sum whatever 
on the claims of gênerai creditors. In support of this allégation, it is 
averred that the books of the Washington-Oregon Corporation, in vio- 
lation of the State statute, hâve been and are kept outside of the state. 

While this might be a sufficient allégation to warrant a stay of pro- 
ceedings until such time as the books are returned to the state, or until 
interveners had an opportunity to advise themselves of the exact na- 
ture of the dealings had between the trustée, majority bondholders, 
and the mortgagor, as disclosed by such books, yet the allégations as 
to fraud and conspiracy are toc vague, gênerai, and indefinite to war- 
rant intervention on behalf of thèse bondholders. 

As the terms of sale and distribution of the fund realized are, in 
practice, fixed by the foreclosure decree, and the interveners hâve, 
subject to the foregoing réservation, the ultimate right, before distribu- 
tion, to attack the validity of such bonds as they assert were issued 
without considération, it is held that the bill in intervention be not dis- 
niissed, but that it be considered in support of interveners' right to 
be heard at the time of the settlement of the decree. 

In the case of Mercantile Trust Co. v. United States Shipbuilding 
Co. (C. C.) 130 Fed. 725, where intervention was denied — relying on 
Dickerman v. Northern Trust Co., 176 U. S. 181, 20 Sup. Ct. 311, 44 
L. Ed. 423 — a différent situation appeared than in the présent case. In 
denying the intervention, the court said : 

"The foreclosure case bas progressed to the point where, in the usual 
course of procédure, a decree for the sale of the mortgaged premlses should 
be made. A draft of such decree was submltted to the court with the péti- 
tion. • • • xhe decree of sale now presented to the court has been care- 
t'ully framed so as to secure to lier the fuUest opportunity to contest, at the 
proper time, the rights of any other bondholder. This Is not the proper time 
for instituting such a contesta and the pétition must be denied." 130 Fed. at 
pages 725, 726. 

AU of the prayer to the complaint of the intervening bondholders 
will be stricken, except the first unnumbered paragraph. Ail of the 
interrogatories are likewise stricken. 
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THE VIRGINIAN. 

(District Court, W. D. Washington, S. D. October 10, 1914.) 

Nos. 1036, 1052. 

1. Collision (§ 102*) — Steam Vessels Mbetinq— Oommon Faults. 

The steamships Strathalbyn and Virginian, meeting nearly head on, 
came Into collision at night in Puget Sound. The nlght was dark and 
cloudy, but there was no fog. When less than a mile apart, and about 
three minutes prior to the collision, the Strathalbyn signaled for passing 
port to port, and afterwards repeated the signal twice, and then blew an 
alarm signal. The passing signais were heard on the Virginian, but, be- 
Ing unable to see any lights or to make out the approaching vessel, they 
were not answered; but the englnes of the Virginian were stopped ou 
the first signal, and the alarm signal was answered by a signal that she 
was golng full speed astern. The Strathalbyn had just left Tacoma wltli 
a cargo of lumber, and, her electrlc llght apparatus being out of repair, 
had Installed oil lamps. The testlmony tended to show that she carrled 
a masthead llght and side lights, but that they were not bright. and also 
that the side lights were obscured by rows of stanchions whlch were 
placed along the sldes of the deck load. HeM, that she was In fault for 
not having proper lights; that the Virginian, whlle not requlred to an- 
swer the passing signais, was In fault for not givlng an alarm signal on 
hearlng them, as requlred by article 18, rule 3, of the Inland Rules (Act 
June 7, 1897, c. 4, § 1, 30 Stat. 100 [Comp. St. 1913, § 7892]) , which pro- 
vides that such signai shall be given If either of two approaching ves- 
sels "falls to understand the course or Intention of the other." 

[Ed. Noté. — For other cases, see Collision, Dec. Dlg. § 102.*] 

2. Evidence (§ 586*) — Négative EIvidence — Weight of Testimont. 

On an Issue as to whether or not a steamshlp, just prior to a collision 
at nlght, was showlng proper lights, the testlmony of those In charge of 
the navigation of meeting vessels, whose attention was necessarlly called 
to the subject, though négative, Is entltled to more weight than that of 
persons who had no spécial occasion to observe such lights. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 2432-2435; 
Dec. Dlg. § 586.*] 

In Admiralty. Suit for collision by the Strathalbyn Steamship Com- 
pany, Limited, as owner of the steamship Strathalbyn, against the 
steamship Virginian, American-Hawaiian Steamship Company, claim- 
ant, and cross-libelant ; also suit by the same libelant as bailee of cargo 
against the same respondent, with the steamship Strathalbyn inter- 
pleaded. Cases consolidated. Decree against both vessels. 

Huffer & Hayden, of Tacoma, Wash., for libelant. 

Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for Strath- 
albyn S. S. Co., Ltd. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for respondent 
American-Hawaiian S. S. Co. 

CUSHMAN, District Judge. On the night of January 12, 1912, be- 
tween the hours of 7 :30 and 8 o'clock, the British tramp steamer 
Strathalbyn, owned by the Strathalbyn Steamship Company, a corpora- 
tion, and the American freight steamer Virginian, owned by the Amer- 
ican-Hawaiian Steamship Company, were in collision on the waters 
of Puget Sound, at a point somewhere between Pully Point and Rob- 

*For otber ca^es see same topic & § nuubeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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inson Point, as a resuit of which both vessels and a portion of the lum- 
ber cargo aboard the Strathalbyn sustained damage. 

The above consolidated causes arise from the said collision, and 
were brought by the above parties for the purpose of recovering dam- 
ages sustained as the resuit of said collision. The causes come before 
the court at this time upon the libel of the Strathalbyn Steamship Com- 
pany, as owner of the steamship Strathalbyn, and the answer and cross- 
libel of the American-Hawaiian Steamship Company, as claimant and 
owner of the steamship Virginian, and the answer of the Strathalbyn 
Steamship Company, Limited, as owner and claimant of the steamship 
Strathalbyn, to the cross-libel of the American-Hawaiian Steamship 
Company. 

Subséquent to the filing of the above-named libel, cross-libel, and 
answers, the Strathalbyn Steamship Company, Limited, as bailee cf 
cargo aboard the steamship Strathalbyn at the time of the collision, 
filed its libel against the steamship Virginian on account of damage 
sustained by the said cargo, to which said libel the American-Hawaiian 
Steamship Company, as owner of the steamship Virginian, filed its 
answer and petitioned the court under Suprême Court admiralty rule 
59, alleging that the said collision and conséquent damage were caused 
solely by the fault of the steamship Strathalbyn, and asking that the 
said steamship Strathalbyn be seized to answer for the said damages, 
or that her owners be brought in as parties respondent to the said libel 
to answer for said damages, which pétition was granted, and the Strath- 
albyn Steamship Company, Limited, as owner of the steamship Strath- 
albyn, filed its bond to answer for said damages, and filed its answer in 
the suit. 

The parties hereto hâve stipulated that the consolidated causes should 
be submitted to this court for final détermination upon the question of 
liability for the said collision, and should then be referred to a com- 
missioner for the purpose of taking testimony as to damages, in ac- 
cordance with this court's décision upon the question of liability. 

As recovery is sought on behalf of each vessel for damage alleged 
to hâve been caused by the other, the facts must be determined with- 
out the usual aid from any rule as to the burden of proof . 

Libelant contends the cause of collision was the fault of the Virginian 
in not keeping a proper lookout, and errors in navigation in not port- 
ing her helm when signaled to do so by the Strathalbyn, in not stop- 
ping and reversing her engines sooner, and in not giving a danger sig- 
nal, if unable to see the lights of the Strathalbyn, after hearing the lat- 
ter's passing signal. 

The Virginian contends that the cause of collision was fault upon 
the part of the Strathalbyn, in that her lights were too dim to be seen, 
that her side lights were obstructed, so as not to be seen from ahead, 
that she had no range light, that she failed to stop and reverse her en- 
gines promptly upon receiving no answer from the Virginian to her 
passing signais. 

A comprehensive statement or analysis of the mass of testimony 
taken will not be undertaken. The conclusion as to the.efïect of the 
testimony is deemed sufificient. 
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[ 1 ] The Strathalbyn was a tramp steamer 387 f eet long, with a 52- 
foot beam, having a full cargo of lumber, bound from Tacoma for 
Sydney, Australia. The Virginian was a f reight steamer 492 feet long, 
with a capacity of 12,000 tons, carrying about 2,000 tons, on her way 
to Tacoma from Seattle to finish loading. 

The point of collision was not over a mile and a half southerly from 
Pully Point, ofï which point the Flyer overhauled, signaled, and passed 
the Virginian to starboard, keeping off about 200 yards. This signal 
was answered by the Virginian, both of which signais were heard by 
the Strathalbyn, then approaching the Flyer and Virginian, having 
passed Robinson Point and being on a course opposite to that of the 
Virginian. The Flyer was making 14 knots an hour, the Virginian 
11, and the Strathalbyn 6, or a little more. 

A few minutes after this passing of the Virginian, probably not over 
five minutes, the Strathalbyn blew one whistle to the Flyer, requesting 
a passing port to port ; the Flyer and Strathalbyn being not more than 
a mile apart. The captain of the Flyer, seeing two white lights on her 
and concluding that they were range lights, accepted the signal, an- 
swering with one whistle. Both of thèse whistles were heard by those 
then navigating the Virginian, but they testify they saw no lights on the 
Strathalbyn. 

When the Strathalbyn was on the bow, or abeam, of the Flyer, she 
blew one whistle to the Virginian, which then must hâve been consid- 
erably less than a mile away, as it would take the Flyer 20 minutes to 
get a mile ahead of the Virginian. It was 3 minutes or more from this 
first whistle to the Virginian until the colHsion occurred. 

The pilot and third mate of the Virginian, on the bridge, and the 
lookout, properly stationed, heard this whistle. The pilot realized — 
as, under the circumstances, he could not well help — that the whistle 
was from ahead and intended for the Virginian. None of thèse men 
were able to see any light, or make out the approaching Strathalbyn. 
It is testified that the Virginian's pilot then signaled for the stopping of 
the engines, hearing which signal, the captain of the Virginian, then 
below, came on the bridge, and was immediately informed of the rea- 
son for stopping the engines. A second single blast of the whistle was 
then heard from the Strathalbyn ahead. Still no lights or vessel being 
seen by any of those watching from the Virginian, it is testiiîed, the 
engines were reversed, and, a minute or over after reversing, a danger 
signal — four blasts — was heard from ahead. Still seeing nothing 
ahead, the captain of the Virginian gave three whistles to signify that 
his vessel was going full speed astern. 

Within less than a minute, the boats came into collision, immediately 
prior to which the lookout and third officer on the Virginian saw a 
white light on the Strathalbyn. The Virginian immediately disengaged 
herself from the Strathalbyn, and, as they backed away, the port light 
of the Strathalbyn was seen aboard the Virginian. From the time of 
hearing the Strathalbyn's first whistle, those on the Virginian testify 
that her course was not changée, and that, not being able to make out 
the Strathalbyn or her lights, her whistles were not answered. 

Those in charge of the navigation of the Strathalbyn testify that. 
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when the Strathalbyn gave her first signal, a single blast, to the Vir- 
ginian, the red and green lights of the Virginian were plainly visible, 
indicating that she was coming directly head on ; that, as this signal 
was given, the helm of the Strathalbyn was ported a point or more; 
that, after waiting a minute and receiving no answer from the Vir- 
ginian, her red and green lights being still visible, another single blast 
was blown, the helm again ported, and the engine stopped ; that, as this 
signal was given, the red light of the Virginian began to shut out and 
her green light to open, indicating that, instead of going to starboard, 
as signaled, she was directed across the Strathalbyn's bow ; that, after 
waiting a minute, the Virginian not answering and her red light still 
being hidden, the Strathalbyn blew another single blast, and a minute 
and a half later reversed her engines. The Virginian still coming on, 
giving no signal, no change in her course being observable, and colli- 
sion being imminent, the Strathalbyn gave the danger signal, which was 
immediately answered by three whistles from the Virginian. 

In spite of a discrepancy in the testimony as to the number of pass- 
ing signais blown by the Strathalbyn before the danger signal — two, as 
testified on behalf of the Virginian, and three, as averred by those on 
the Strathalbyn — it is clear that three were given. 

The faults alleged as to the lights of the Strathalbyn will be first con- 
sidered, as first in point of time, and so affecting that which foUowed. 
The night was dark and cloudy, a good night for seeing lights. The 
wind was southerly, an advantage to the Virginian in hearing the 
whistles of the Strathalbyn. There was, at the place of the collision, 
plenty of room for, and no embarrassing élément to, the navigation of 
either vessel, other than that produced by the conduct of the other. 

The Strathalbyn was equipped with electric signal lights, but sev- 
eral days before she was ready for sea the dynamo was found out 
of commission and was not repaired prior to her departure. She 
was supplied with standard oil lamps and oil. The lamps were new 
two years before, when brought aboard, but there had never been oc- 
casion before to use them. The oil had been secured six months be- 
fore. Several hours before leaving Tacoma, Quartermaster Taylor, as 
he testifies, carefully prepared and tested thèse lamps, put in new 
wicks and oil fresh from the tank, lighted them, and trimmed the 
wicks. This witness' testimony, if true, could hâve been corroborated 
in certain particulars, where it has not been done. 

Prior to reaching the point of collision, the Strathalbyn met and 
passed, on her starboard, near Brown's Point, the steamers Indian- 
apolis and Daring. The Indianapolis later overtook and passed to 
starboard of the Strathalbyn at Robinson Point, a few minutes be- 
fore the collision. The Strathalbyn met and passed port to port the 
steamer Flyer immediately before the collision. After the collision, 
the Salmora, a 30-ton gasoline tug, passed between the Virginian and 
Strathalbyn — about 150 yards away from the Strathalbyn and a little 
nearer the Virginian. 

The effect of the évidence of those in charge of the navigation of 
the différent vessels passing the Strathalbyn on the night in question 
is that her lights were not ordinarily bright, that they had difficulty 
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in seeing them, that they were not visible as far as they should hâve 
been, and that the lights could not be seen from points ahead where 
they should hâve been. The stern light upon the Strathalbyn wrent 
out before Robinson Point was reached. The starboard side light 
was trimmed and relit immediately after the collision — whether find- 
ing it to be out or very dim was the occasion is not clear from the 
testimony. The masthead light was taken down after the collision 
and examined. When it was again raised, the cap on the top of the 
lamp was left up to give ventilation. It is not clear whether it was 
not closed when it was taken down for examination. 

The officers of the Strathalbyn appear to hâve looked at the lights 
often during and before the signaling to the Virginian. While vig- 
ilance in this regard is to be expected of men experienced in naviga- 
tion, there appears to hâve been overanxiety on this night about the 
lights, which tends to show that it was realized that they were not 
satisfactory. A circumstance occurring an hour or more before the 
collision, when the Strathalbyn, near Brown's Point, met the Daring, 
probably called the attention of those on the Strathalbyn to the condi- 
tion of the lights. The mate on the Daring, who was at the wheel, tes- 
tifies : 

"A. Well, flrst I heard two whlstles, and then the next was I dlscovered a 
dark object ahead, and about that tlme the eaptain stepped out from his room 
and asked why I didn't answer the two whistles. [Interrupted.] Q. Did you 
answer the two whistles? A. Eventually; yes, sir. Q. Dld you at the time 
when you flrst heard them? A. No, sir. Q. Why didn't you? A. Because I 
didn't reeognlze where they came from. • • ♦ Q. Could you see the ves- 
sel that gave thèse whistles? A. Well, I wlU hâve to say no, under the cir- 
cumstances, wlthout explainlng. Q. What was the flrst thing that you did 
see of the vessel, and whereabouts did you see her, if you saw her? A. Well, 
she was pointed out, and at about the same time it was apparent to me that 
the dark object was opening out lights, and I was convinced, then, that It was 
a vessel. Q. Did you see any lights on her? A. I saw two. Q. Where were 
they, and what kind of lights? A. They proved to be on the forward part of 
the vessel, white lights ; and about the time I answered, or eventually answer- 
ed, the two whistles, the one light — lower light — dlsappeared, and I concluded it 
was a lantem over the side where they had been clearing their anchors, or 
Bomething of that kind." 

The failure of the Daring to promptly answer the signal of the 
Strathalbyn, probably, suggested to the latter's officers a defect in her 
lights. The regular electric side lights of the Strathalbyn were placed 
on the upper bridge. The oil lights, being used upon the night of 
the collision, were not in the screens upon the upper bridge, but in 
those on the lower bridge, or chart room deck, which was 15 feet 4 
inches above the cargo deck below. No defect has been shown in those 
screens, which were 8 inches above the chart room deck. 

The cargo forward on the deck below was piled about 14 feet high 
• — that is, approximately as high as the lower bridge — so that men 
moving about could step from the top of the lumber upon the lower 
bridge. This lumber was laid, or piled, lengthwise of the ship be- 
tween stanchions placed on end, or standing up inside and against 
the rail on either side of the deck forward. The stanchions extended 
some distance above the lumber piled between them, some being as 
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high as 20 feet above the deck. Ail of the stanchions extended higher 
than the lights, and would obscure them from ahead, if not kept in- 
board from the blocks in the front of each light screen, placed there to 
keep the lights from shining across the bow. Inland Rules, art. 2 (d), 
2 Fed. Stat. Ann. 174, 30 Stat. 97 (Comp. St. 1913, § 7876). 

Thèse stanchions were about 7 in number, upon either side, placed 
at irregular distances apart, the average being about 12 feet. They 
were 6 by 10 inches each, according to the testimony for the Strathal- 
byn, placed with the broad face to the rail, though it is shown to be 
usual to place the narrow face to the rail for greater strength in 
holding the cargo. 

The outboard side of the blocks in the front end of the light screens 
were 47 feet 7 inches apart. The lights in the screens, back of the 
blocks, were the same distance apart. The first stanchion upon the 
port side was about 8 feet forward of the front of the lower bridge. 
At this point, from the inside of the bulb, or top of the rail on the 
port side, to a like point on the starboard side, was 48 feet 7 (or ly^i 
inches. about by^ inches further outboard on each side than the side 
lights. It therefore follows that, unless this first stanchion on the 
port side leaned inboard at least 6i/^ or 7 inches at a point level with 
the lamps used, it would obstruct this light forward. 

Much testimony bas been taken as to the position, in this respect, 
of this and the stanchions forward of it, prior to and after the col- 
lision, as well as that of like stanchions used with later cargoes on 
the same ship, together with the question of whether such stanchions 
generally tend outboard or otherwise. The height of the rail above 
the deck, against which the stanchions were placed, was about 4 feet. . 
The lumber cargo, therefore, extended 10 feet above the rail between 
the stanchions. The stanchions, after the cargo was on, were drawn 
together by lines passing across the deck over the lumber, the winch 
being used to draw them up. 

Under thèse circumstances, it is reasonable to conclude that the 
stanchions would lean outward slightly. By the force of gravity, as 
the loading progressed, the tendency would be for the lumber to 
spread and shuffle outward, and ail the effect of this would not be 
overcome by drawing the stanchions inboard afterwards. Such re- 
suit with pôles or lumber on railroad cars, or cordwood upon a wagon, 
between stanchions, are matters of common observation. 

In one slight particular there was a différence between the stanchions 
on either side. Upon the port side, underneath and on the inside of 
the rail top, running lengthwise of the rail, was an iron pipe, which ex- 
tended an inch further inboard than the innermost part of the rail 
top. To protect this pipe, an inch pièce of board was placed between 
the stanchions and the rail. While this might tend to lessen, to a 
slight degree, the obstruction to the light shining forward, by the 
stanchions on the port side over the starboard, it would not cure it. 
The pilot of the Strathalbyn testified to seeing the port light shining 
on the stanchions, as follows: 

"Q. Dld you observe the rays of the red light upon the stanchions? A. In- 
deed, sir ; several tlmes. Q. State how they appeared. A. They ranged right 

217 P. —39 
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forward, find touched three or four stanchions, I notlced. Q. On what side? 
A. Port slde; the red llght Q. I mean Inside or outside the stanchions? 
A. The outside stanchions, sir. Q. It showed full on the first stanchlon, did 
itî A. Yes, sir. Q. And ranged along se that you could see — A. I could 
see the reflection of the light on three or four stanchions. Q. Ahead .of the 
first stanchlon? A. Yes; baclc to the foremast rlgging." 

Thé captain of the Strathalbyn testifies to seeing the light shining on 
the stanchions: 

"Q. Did you observe the rays of light upon thèse stanchions? A. Yes; I 
did. Q. How did It appearî A. They would shine on the outside of the 
stanchions." 

As also does the first mate : 

"Q. Did you notice whether or not the red rays of the port llght shone ou 
the outside of any of thèse stanchions forward of the light? A. I could see 
the reflection on both sides, the green and red one, on the after stanchions. 
Q. Did you notice it ahead on any other stanchions, ahead of the after stan- 
chions? A. No; I don't think I saw it on any of the rest of thein. I don't 
think so." 

The condition described could only resuit in hiding the liglit from 
ahead. The only question would be the extent, or zone over which it 
would be hidden. 

[2] Much testimony has been introduced on libelant's part to show 
that the lights of the Strathalbyn were bright and visible from ahead ; 
but it is overborne by that which has been indicated. Passengers upon 
the Flyer were among the witnesses of libelant. While they were 
doubtless as honest and disinterested as the witnesses for the Virginian, 
those on the Flyer, Indianapolis, Daring and Salmora, actually engaged 
in navigating them with référence to the Strathalbyn, as witnesses, 
while possessing the advantage of having as great or better opportu- 
nity, knowledge, skill, and lack of interest in making thèse observations 
of the Strathalbyn and her lights, as had libelant's witnesses, also had 
an added advantage in the necessity and incentive, in navigating their 
respective vessels, with référence to the Strathalbyn, to observe her 
and her lights closely. 

This one advantage on their part, though they gave négative testi- 
mony — that they did not see the lights upon the Strathalbyn, or see 
them as soon as they should hâve been seen — more than compensâtes 
for the advantage of those witnesses who had no particular reason to 
observe, who testify that they recall seeing the lights in question. This 
does not apply to a number of witnesses for libelant, who, after word 
had reached Tacoma of the collision, set out in a small boat to meet the 
Strathalbyn upon her return to Tacoma. They testify that, as the 
Strathalbyn came towards them, they could see both of her side lights 
at the same time. Owing to the évident interest of thèse witnesses, the 
inconsistencies in their testimony and the fact that their observations 
were made several hours after the collision, their évidence is consider- 
ed of less value than that of those navigating the other boats. 

The Virginian, by not answering the passing signais of the Strathal- 
byn, and the Daring, by not promptly answering her signal, acted in 
accordance with what those navigating the Virginian and Daring now 
testify was the condition of the Strathalbyn at that time, in not hav- 
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ing lights that could be seen. Thèse facts give added force to their 
testimony. The Amboy (D. C.) 22 Fed. 555; The Westfield (D. C.) 38 
Fed. 366; The General (D. C.) 82 Fed. 830; The Pierre Corneille (D. 
C.) 133 Fed. 604. 

In a sensé the same may be said of the Indianapolis, for her captain 
and quartermaster say that, having passed the Flyer and Virginian a 
few minutes before the collision, and having noted the poor condition 
of the Strathalbyn's lights upon the two occasions of meeting and 
overhauling her, the captain of the Indianapolis was apprehensive that 
there might be trouble in the Virginian and Flyer meeting the Strath- 
albyn, and, for that reason, he did not change his course immediately 
upon passing PuUy Point as usual — which would hâve shut ofï his 
view of ail thèse vessels, but kept on his course for a time watching 
them. 

The greater value of the testimony regarding the lights on the 
Strathalbyn of those navigating the Flyer over that of her passengers 
would be greatly lessened as the Strathalbyn drew abeam and passed 
the Flyer, for, as soon as the Flyer was well clear of the Strathalbyn, 
the motive of the former's officers to closely observe the Strathalbyn 
would hâve ceased, and their attention be concentrated along the course 
of their vessel, while the passengers, without such responsibility, might 
then well observe the Strathalbyn and her lights more closely than the 
officers of the boat. It is therefore probable that thèse passengers 
did observe the port light of the Strathalbyn when she was abeara the 
Flyer, though the officers did not. 

None of libelant's witnesses is more positive in testifying that both 
side lights were visible from a point ahead than Strand, a man taking 
care of the boats at the Tacoma Yacht Club, who testifies that, af ter 
putting the lights out on the yachts, he went ashore to the wharf, 
where he met a longshoreman, to whom he talked as he looked out 
over the Sound. His testimony regarding the lights on the Strathal- 
byn, as she lay at anchor shortly before going to sea, is as follows : 

"A. And I seen both slde lights at the same tlme. Boat was swinging once 
In a while, and mostly I seen the green light, and they appeared to me to be 
ordlnary good side lights. Q. How did the masthead light appear to you? 
A. Just as good as the rest of them — side lights. Q. How far away would 
you say the Strathalbyn was from the Commercial bridge where you were 
standing? A. Oh, about a llttle bit more probably than a quarter of a mile. 
* * ♦ Q. Now, captain, will you describe how the vessel was swinging, 
If she was swinging at ail? Just describe that. A. Yes ; she was swinging 
more or less, just as the wlnd appeared ; sometlmes a little bit stronger, you 
see, and sometimes dying down agaln. Q. And her bow was polnting whIch 
way? A. Her bow was polnting directly on the place where I was standing, 
most of the time. Q. How would you say the side lights appeared to be 
burning, compared with the ordlnary lights of vessels? A. I could not see 
any différence from an ordlnary good light — good side lights and her side 
lights. Q. And the same question with respect to her masthead light? A. 
Yes. Tes, sir ; ail the lights. Q. How long were you standing on the Commer- 
cial Street bridge observing thèse lights and the vessel? A. I was standing 
there for about a half an hour. Q. And how did It happen you were standing 
there for a half an hour? A. I was talking with a longshoreman and looklng 
at the boats passing around there, and looking after the -yachts, because it 
was blowing more or less, and that Is why I happened to stay there and watch 
the harbor. Q. Did you see thèse lights more than once while you were 
standing there? A. Oh, yes ; on and ott, ail the time." 



612 217 FEDERAL REPORTER 

The side lights are running lights, and only in place when the ves- 
sel is under way. Taylor, the quartermaster on the Strathalbyn, who 
had charge of and placed the lights in the screens, testifies: 

"Q. What time did you light themî A. I had flnislied my tea, and they 
sang out, 'Lights out!' and they started to heave away the anchor. Q. Who 
told you to light the lights when they started out? * * • A. It was my 
place. Q. Is that your regular duty on the ship? A. It was that day. Q. Did 
anybody order you that evening to Ught the lights, and, If so, who was if? A. 
I heard the order corne down f rom the deck, 'Lights out !' and it was my place 
to light them, and I went and lit them." 

Mr. Strand was doubtless mistaken. A number of the crew of the 
Strathalbyn, in the forecastle at the time of the collision, who clambered 
back over the lumber along the port side, testified to seeing the Strath- 
albyn's port light. Some of them say they saw it inside, some outside, 
of the stanchions, and some arc not clear how they saw it. The col- 
lision left the Strathalbyn with a bad list to starboard, taking her star- 
board side light nearly to the water. If any of the crew saw the port 
light inside the stanchions, there must bave been a very considérable 
obstruction to the light forward and off the port bow. 

Considering that the ship narrowed forward of the bridge from 
about 48 feet to about 44 feet (or 4 feet) in a distance of 80 feet, 
there would be 2 feet narrowing upon the port side ; that seven stan- 
chions were arranged in this distance along the rail, each exposing a 6- 
inch surface, a total exposed surface of 3i/2 feet, it is clear that, from 
any point forward of the stanchions, there would be such an overlap- 
ping of stanchions as to prevent a man seeing the side light between 
the stanchions. It is probable, on account of the list of the vessel to 
starboard, that, as the men came along the port stanchions, got near 
the light, and straightened upright between the last stanchions, ail of 
which would be canted with the ship to starboard, they were able to 
look down over the outside of the last stanchion into the port light 
screen, the inside board of which would be also canted to starboard. 
This is to be inferred from the testimony of thèse witnesses. 

One of the crew testifies that, after the colHsion, his knee was hurt, 
and he crawled on his hands and knees to the port side ; then crawled 
along, leaning on the railing, walking along stanchion by stanchion, 
dragging himself along as best he could ; after he got to the port side 
he stood up and went af t ; that he saw the port light when he was 
going aft on the port side; that he could look straight back at it, 
and that he was about 10 feet in front of it when he first saw it. An- 
other testifies that he did not see the port light until he got up on the 
port side. The vessel was heeling over, and he made for the high side 
of the boat. He did not look over the stanchions to see the side light. 
He could see through the stanchions and see the port light, because the 
stanchions were far apart. He saw the side light as soon as he came 
up on the port side. He walked up to the port side at right angles from 
where he came out. He was more than 15 or 20 feet from the light 
when he first saw it, and was standing inside the stanchions when he 
saw it. A third testifies "she [the Strathalbyn] had listed over ail the 
time, * * * " and that, after the collision "she had listed bad 
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enough that I had to hold to those scantlings (stanchions) that was 
keeping the cargo tight, catch hold and walk around the port side." 

On behalf of the Strathalbyn, it is contended that, even if it were 
conceded that the port light was, to some extent, obscured ahead, yet 
the angle of approach of the Virginian was so great that the light 
should hâve been seen, notwithstanding it was hidden f rom ahead. It is 
clear that the vessels, on opposite courses, came into practically a head- 
on collision. Probably the courses were not over a point ofï of being 
directly opposite. This conclusion is at variance with much testimony 
as to the repeated porting of the helm of the Strathalbyn, the change 
in the Virginian's course to port, and other testimony, expert and oth- 
erwise; but ail of this is overborne by the évidence of contact left 
upon the vessels after the collision. 

The Strathalbyn, at the time of the collision, had a six degree list 
to starboard. The Virginian had no list. The stem of the Virginian 
struck across the stem of the Strathalbyn at the 29-foot mark. Above 
that point, the stem of the Virginian entered the port bow of the Strath- 
albyn. Below that point, the stem did not enter the hull of the Strath- 
albyn ; but the starboard bow of the Virginian moved, in contact, af t 
along the starboard bow of the Strathalbyn, the forefoot of each ves- 
sel passing by that of the other. 

The lower structure of the Strathalbyn being stronger than the upper 
and able to fend ofï to starboard the Virginian, whose stem and bow 
remained rigid throughout, the stem of the Virginian above the 29- 
foot mark, as it entered the upper part of the Strathalbyn, instead of 
following a prolongation of the line of approach and contact, was de- 
flected through to the starboard bow of the Strathalbyn, along a line 
corresponding to that of the latter's starboard bow, below the 29-foot 
mark. The stem of each vessel is practically perpendicular fore and 
aft — that is, with no overhang f orward — so that there could hâve been 
no contact with the Strathalbyn's port bow above the 29-foot mark 
before that had with the starboard bow below. It is therefore con- 
cluded that the side lights of the Strathalbyn were hidden to the Vir- 
ginian as she approached, and that this was a proximate cause of the 
collision. It is not clear whether, but for the obstruction, they could 
hâve been seen in time to prevent the collision. 

It is contended upon the part of the Strathalbyn that, conceding her 
side lights were hidden f rom ahead, still the Virginian should hâve seen 
the masthead light of the Strathalbyn in time to answer her passing 
signal and avoid a collision. The failure on the Strathalbyn's part to 
properly position satisfactory side lights cannot be so excused. The 
failure of those on the Virginian to see the masthead light of the 
Strathalbyn, it is contended, is évidence of want of a proper lookout — 
enough of itself to explain the failure to see the port side light. 

It is true the captain of the Flyer made out two white lights on the 
Strathalbyn, which he concluded were her range lights. One of 
those was probably her masthead light; but, as she had no aft range 
light, the other was probably a lantern forward about the forecastle. 
If it had been a port, hole light, necessarily* on the port side, what 
the captain took for the range lights would not hâve opened so as 
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to satisfy him with a passage port to port. This lantern upon the 
deck would probably be hidden to the Virginian, then directly ahead, 
by the rise forward of the rail of the Strathalbyn, as the vessels were 
approaching head on, the masthead light would appear stationary, and, 
under the circumstances, a failure to distinguish it from shore lights 
upon Vashon Island will not be held a fauk. 

In the case of The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. 
Ed. 943, the court found the failure on the part of the Oregon to rec- 
ognize the Clan Mackenzie's anchor light to be a fault, but further 
found the government light, with which it was claimed the anchor 
light was confused, to bave been plainly visible, and that it should 
hâve been seen, thus preventing any confusion. 

Having reached this conclusion, the questions of whether the Strath- 
albyn should hâve carried an aft range light, or whether there was 
other fault in her navigation, will not be considered. 

The question of fault upon the part of the Virginian remains to be 
considered. The collision did not occur for three or four minutes 
after the first whistle of the Strathalbyn to the Virginian, during 
which time the Strathalbyn blew two passing and a danger signal. 
On account of the gênerai route of vessels at the point of collision, 
the signais exchanged between the Strathalbyn and the Flyer, indicat- 
ing a passage port to port, and the signais given to the Virginian by 
the Strathalbyn, the Virginian must bave known, approximately, the 
général position and course of the Strathalbyn, and when those aboard 
her could not make out the Strathalbyn or see her lights, they should 
hâve reversed her engines not later than the second whistle. That she 
did so is testified to by witnesses for the Virginian with some détail. 

The bell book in the engine room of the Virginian contains the fol- 
lowing entries : 

Starboard Port 

O 7i5î O 7:57 

MM .58 MM .58 

O .5» O .59 

V 8:09 V 8:09 

Indicatlng: (O) "stop," 7:57; (MM) "full speed astem," 7:58; (O) "stop" 
(reversing), 7:59; (V) "slow ahead," 8:09. 

The engine room log book of the Virginian contains the f ollowing : 

"Stop, 7:57; full astern, 7:58, stop, 7:59, ahead slow, 8:09. In collision 
with S. S. Strathalbyn at 7:58 p. m." 

Article 28 of the Inland Water Rules provides: 

"When vessels are In sight of one another a steam vessel under way whose 
eriEîlnes are going at full speed astern shall indlcate that fact by three short 
blasts on the whistle." 30 Stat. 102 (Comp. St. 1913, § 7902). 

The three whistles of the Virginian were not given until after the 
Strathalbyn's danger signal, less than a minute before the collision. 
Captain Beecher, pilot of the Strathalbyn, testifîes: 

"Q. When the Virginian and Strathalbyn came Into collision, did you- no- 
tice whether or not the Virginian was backing? A. When he blew hls three 
whistles in answer to my danger signal, I looked along the huU which was 
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very plaîn, and I called attention that she was Just beglnnlng to back ; the 
backwater was just getting back under bis starboard quarter." 

Captain Crerar of the Strathalbyn also testifies: 

"Q. Dld you observe wbether or not the Virginian was backing at the time 
you came into collision? A. Just before sbe struck us, Captain Beecher di- 
rected my attention to the wash of ber water comlng up. Q. Where did that 
appear to be? A. Around her stem. Q. How far forward? A. It dld not get 
forward at ail, but was just beglnnlng to corne up. Captain Beecher remarUed, 
'He is just golng astern now.' " 

It is therefore concluded that the engines of the Virginian were 
not reversed until less than a minute before the collision, and that 
she was clearly in fault for not reversing her engines sooner. 

Rule 1, article 18, of the Régulations for Inland Waters for steam 
craft, provides for passing signais for vessels approaching nearly head 
on. Rule 3 of this article provides : 

"If, when steam vessels are approaching each other, elther vessel fails to 
understand the course or intention of the other, from any cause, the vessel so 
in doubt shall immediately signify the same by giving several short and 
rapid blasts, not less than four, of the steam whistle." 30 Stat. 100, 2 Fed. 
Stat. Ann. 179. 

Rule 5 makes provision for signais by vessels nearing river or 
channel bends, where approaching vessels from the opposite direction 
cannot be seen, and for signais by vessels moving from their docks, 
when other boats are liable to be moving towards them. Rule 8 pro- 
vides for the signais to be used when vessels are running in the same 
direction and the rear one desires to pass the one ahead. Rule 9 pro- 
vides: 

"The whistle signais provided In the rules under this article, for steam 
vessels meeting, passing, or overtaking, are never to be used except when 
steamers are in sight of each other, and the courge and position of each can 
fie deiermîned In the daytime by a slght of the vessel Itself, or by nlght by 
seeing Its signal llghts. In fog, mist, falliiig snow or heavy rainstorms, when 
vessels cannot so see each other, fog signais only must be glven." 30 Stat. 
101, 2 Fed. Stat Ann. 179. 

Article 28, set out above, provides for a signal where a steam ves- 
sel is going full speed astern and is in sight of another vessel. 

Rule 3 of the Pilot Rules of July 25, 1911, made pursuant to article 
30, c. 802, Act Aug. 19, 1890, 26 Stat. 328 (Comp. St. 1913, § 7869), 
provides : 

"The signais for passing, by the blowing of the whistle, shall be glven and 
answered by pllots, in compliance wlth thèse rules, not only when meeting 
head and head, or nearly so, but at ail times. When the steam vessels are 
In sight of each other when passing or meeting at a distance within half a 
mile of each other, and wbether passing to the starboard or port The whistle 
signais provided in the rules for steam vessels meeting, passing, or overtaking 
are never to be used except when steamers are In sight of each other and the 
course and position of each can be determined in the daytime by a sight of 
tbe vessel itself or by night by seeing its signal llghts. In fog, mist, storms, 
when vessels cannot so see each other, fog signais only must be glven." 

Under thèse rules, it is the contention of the Virginian that she was 
excused from giving the danger signal required by rule 3, article 18, 
because she could neither see the Strathalbyn or her lights, and that. 
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under such conditions, ruie 9 forbids the giving of any whistle signal ; 
that, by her silence, the Virginian signaled that the Strathalbyn and 
her lights could not be seen. 

By rule 3, the danger signal is required when "from any cause" 
either approaching vessel "fails to understand the course or intention 
of the other." Rule 9 forbids whistle signais, unless "the course and 
position of each [vessel] can be determined," by seeing the vessel in 
the daytime, or its lights by night. (The italics are tlie court's.) It 
is shown that those navigating the Virginian knew a vessel was "ap- 
proaching" from ahead ; that they knew the vessel's "intention," from 
her whistle, was to pass the Virginian port to port, but, not being 
able to either see the "approaching" vessel or her lights, they could not 
understand her "course." It was, therefore, the duty of the Virginian 
"immediately," and certainly not later than the second whistle of the 
Strathalbyn, to give the danger signal, as required by rule 3. 

Article 28 positively directs three whistles by a steam vessel under 
way whose engines are going full speed astern, when the vessels are 
in sight of each other. It does not forbid such signais under ail cir- 
cumstances, unless the vessels are in sight of each other. Rule 9, 
forbidding the use of signal whistles provided in the ruies under arti- 
cle 18, is limited to those signais provided for "steam vessels meeting, 
passing or overtaking." This quoted expression — if standing alone — 
it might plausibly be argued contemplâtes and includes any situation 
in which vessels are approaching each other; but an examination of 
the other rules of article 18 shows clearly that its appHcation is not 
so broad. 

Rule 1 covers steam vessels "approaching each other head and head," 
in which case they shall pass port to port, and the proper signal may 
be given by either for such passing; "but, if the courses are so far 
on the starboard of each other as not to be considered as meeting head 
and head," each shall pass on the starboard of the other, and either 
may give the signal therefor. Rule 8 provides for the passing of 
vessels running in the same direction, and provides for the signais 
for passage of the vessel astern to port and starboard of the vessel 
ahead. In this rule the following expressions are used: 

"The vessel which Is astern shall désire to pass on the right, • • * or if 
she shall désire to pass on the left, ♦ * * or if the vessel ahead does not 
think it safe for the vessel astern * • * to pass, * » * and under no 
circumstances shall the vessel astern attempt to pass" the other. 

The word "overtake" or "overtaking" is not used in rule 8; but 
when the word "passing" is used in rule 9, which rule is only applica- 
ble to "steam vessels meeting, passing or overtaking" — it, being sep- 
arated from the context of rule 8, becomes too vague, and therefore 
it is clear that the word "overtaking" was added as a synonym, or ex- 
planatory of the sensé in which the word "passing" was used. 

The signais forbidden by rule 9 are clearly those provided for in 
rules 3 and 8 only. It is not meant to décide that the duty to give 
the spécial danger signal provided for in rule 8, where the vessel ahead 
does not think it safe for the vessel astern to attempt to pass, dé- 
pends upon whether the course and position of each can be determined 
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by seeing the other or her lights. If the prohibition of rule 9 extends 
to the danger signal, provided for by rule 3, then the danger signal 
could never be used, except when the vessels were in sight of each 
other and the "course and position of each could be determined," while 
rule 3 makes the failure to understand the "course" of the other ves- 
sel a prerequisite to using the danger signal. If the construction of 
rule 9 contended for was adopted, no room would be left for the op- 
ération of rule 3, which dépends upon the failure to "understand the 
course and intention of the other" vessel, while rule 9 forbids signais, 
except when the course and position of each can be determined. 

Doubtless, the inability of compétent and vigilant men on the look- 
out on the Virginian to make out either the Strathalbyn or her lights 
excused the Virginian for not accepting and answering the port to 
port passing signal of the Strathalbyn, provided for by rule 1 ; but 
it did not relieve her of the duty of "immediately" — being unable to 
understand the course of the Strathajbyn — sounding the danger signal 
and reversing. If this signal had been given promptly, the Strathalbyn 
would, doubtless, hâve reversed her engine a minute or two sooner, 
and the collision hâve been averted. 

It is concluded that the Virginian was clearly in fault for failure 
to give the danger signal. It is therefore unnecessary to consider fur- 
ther the question of other faults charged against the Virginian. The 
New York. 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126; Duluth 
S. S. Co. V. Pittsburg S. S. Co., 180 Fed. 656, 103 C. C. A. 622. 

Both vessels are therefore found to be at fault, and the damage will 
therefore be divided. 



THE DREDGE A. 

(District Court, E. D.' North Carolina. October 5, 1914.) 

Nos. 44-53. 

1 JuDGMENT (§ 717*) — Res Judicata — Inteblocutoet Decbee bt Consent. 
In a Consolidated suit by a number of libelants and interveners to es- 
tabllsh and enforce liens on a dredge, an interlocutory decree was entered 
by stipulation of ail parties, including the owner of the dredge, finding 
that ail the material allégations of the libels were tnie and that the li- 
belants severally were entitled to recover the sums set out. It also or- 
dered the dredge sold and the net proceeds paid Into court to awalt its 
fnrther orders, and decreed that, if insufBcient to pay ail of the claims 
In full, it should be dlstributed "pro rata in aecordance wlth the sums 
and amount of claims of equal dignity herein adjudged to be due and 
payable." Held, that while, by such decree, the aœounts and dates of the 
claims of the several libelants and interveners, and the considérations 
on whleh they were based, became res judicata as between the claimants 
named, the decree was not conclusive as to conclusions of law stated in 
the libels, and that the questions whether any claim constituted a mari- 
time lien, and, if so, to what extent and of what dignity, were open for 
détermination by the court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. | 1248; Dec. 
Dig. § 717.*] 

*F»r ether cases se* aaœe topic & S nvubsb In Dec. & Am. Dlss. 1907 to date, & Rep'r Indexes 
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2. Admiraltt (i 93*) — Heabing — Review of Peiok Interlocutory Ordess. 

In admiralty, as in equity, on final hearlng, ail interlocutory orders 
relating to the merlts are open to revision and under the control of the 
court. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 674-679 ; Dec. 
Dig. § 93.*] 

3. Maritime Liens (§ 25*) — Repaies and Supplies — Construction of Stat- 

uts. 

Aet June 23, 1010, c. 373, § 1, 36 Stat. 604 (U. S. Comp. St. 1913, § 7783), 
giving a lien for repairs, supplies, or other necessaries furnished to a 
vessel on order of the owner or a person authorized by him, does not 
create a new class of liens, and applies only to claims and contracts pre- 
viously reeognlzed as maritime and cognizable in admiralty. 

fEd. Note. — For other cases, see Maritime Liens, Cent. Dlg. §§ 20, 31- 
36 ; Dec. Dig. § 25.*] 

4. Maritime Liens (§ 25*) — Claims Entitled to Lien — Contracts for Con- 

struction AND EQUIPMENT OF DRBDGE "MARITIME CONTRACTS." 

Respondent, having taken a government coutract for dredging, liought 
an old hul) and dellvered the same to a contractlug and constructing en- 
glneer to be used in the construction of a hydraulic dredge. Held that, 
until the dredge was completed and equlpped for the use for which it was 
intended, it did not become a maritime entity vvithln the admiralty ju- 
risdiction, and that the contract for building the same, and contracts for 
materials, œachinery, and equipnient necessary for such' completlon were 
not "maritime contracts," and could not be the basis for liens on the ves- 
sel, under Act June 23, 1910. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. |§ 20, 31- 
36 ! Dec. Dig. § 25.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Maritime Contract.] 

5. Maritime Liens (§§ 10, 11, 12*) — Claims Entitled to Lien — Repaies and 

Supplies Furnished to Deedqb. 

Creditors for repairs, supplies, pontoons, and other equipment fur- 
nished to a hydrauUe dredge while engaged In work, vsrhich were neces- 
sary to her contlnued opération and furnished on the crédit of the ves- 
sel, held entitled to maritime liens therqfor. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. §§ 14, 15, 
16 ; Dec. Dig. §§ 10, 11, 12.*] 

6. Maritime Liens (§ 10*) — Claims Entitled to Lien — Equipment for 

Deedqe. 

While a hydraulic dredge was being built, llbelant furnished on order 
of the ovyner rubber sleeves for use in Connecting the pipes through which 
the materlal taken out by the dredge was carried and discharged. The 
sleeves were not unpacked nor used until the dredge had been completed 
and eommenced work, and were necessary to its opération. Held, that 
they were a part of the original construction or equipment, without which 
the dredge was incomplète, and not repairs or supplies, and that Ubelant 
was not entitled to a maritime lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. | 14 ; Dec. 
Dig. § 10.*] 
T. Maritime Liens (§ 38*) — Repaies and Supplies — Construction of Stat- 
ute. 

Act June 23, 1910, c. 373, § 1, gives a lien for repairs or suriplles fur- 
nished to a vessel on the order of her owner in her home port, which 
inay he enforced by proceedings in rem, without proof that such repairs 
or supplies were furnished on the crédit of the vessel, whereas previously 
such right only exlsted as to repairs or supplies furnished in a foreisn 
port ; but the lien so given Is a "maritime lien." and the statute does not 

•For other cueB see Bame toplo & 5 kumbbb In Dec. £ Am. Dlgs. 1907 to date, & Rap'r Indexes 
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affect or restrict the power of courts of admlralty to apply to such liens 
the prineiples appUed to other maritime liens in determining rlghts of 
prlority. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 71-77; 
Dec. Dig. § 38.*] 

8. WoRDs AND Phrases — "Reconstexjct" — "Convert." 

The words "reconstruct" and "convert" are not synonymous. 
[Ed. Note. — For other définitions, see Words and Phrases, First Séries, 
Convert; also, First and Second Séries, Reconstruct] 

9. Words and Phrases — "Construction." 

"Construction" is the process of bringing together and eorrelating a 
number of independent entities, so as to form a deflnite eutity. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Construct.] 

In Admiralty. Suit by Howard S. Roberts and others against the 
Dredge A and Edmund H. Mitchell, trading as Mitchell & Co., ovvner. 
On settlement of final decree. 

See, also, 204 Fed. 262, 122 C. C. A. 527. 

Small, MacLean & McMuUan, of Washington, N. C, and Joseph R. 
Wilson, and Geo. C. Mahly, both of Philadelphia, Pa., for Roberts and 
others. 

J. F. Duncan, of Beaufort, N. C, for Hancock and others. 

C. R. Wheatley, of Beaufort, N. C, for Noe and others. 

Guion & Guion, of New Bern, N. G., for Craven Supply Co. and 
others. 

Rountree & Carr, of Wilmington, N. C., for National Hoisting Co. 
and others. 

Hughes, Little & Seawell, of Norfolk, Va., and A. D. Ward, of New 
Bern, N. C., for Nottingham & Wrenn Co. 

Abernethy & Davis, of Beaufort, N. C, for Acme Rubber Co. 

Henry W. Bland, of New York City, and Chas. R. Thomas, of New 
Bern, N. C, for Shellenberg and others. 

Wîllard M. Marris, of Philadelphia, Pa., for Bougher & Bishop and 
others. 

Biddle, Paul & Jayne, of Philadelphia, Pa., Wicofï & Lanning, of 
Trenton, N. J., and Moore & Dunn, of New Bern, N. C, for Kensing- 
ton Shipyard Co. and others. 

Daniel G. Fowle, of Atlanta, Ga., for Mitchell. 

CONNOR, District Judge. Steam Dredge A, which constitutes the 
subject-matter of this controversy, after being constructed at Phila- 
delphia, Pa., in the manner and under the conditions found by the 
spécial master, as hereinafter set forth, was brought to Beaufort, N. 
C, where it was to be operated in dredging the navigable waters in 
and around the ports of Oriental, Morehead City, and Beaufort, N. 
C, upon a government contract which had been secured by the said 
Edmund H. Mitchell, trading as Mitchell & Co. After being operated 
several months in the performance of the work for which he had con- 
tracted, the said Edmund H. Mitchell, being unable to continue there- 

•For other eues see rame toplc & i ndmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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in, forfeited his contract with the government and suspended work 
thereon. 

On August 28, 1911, Howard S. Roberts libeled said dredge upon 
a claim the amount and considération whereof are hereinafter set forth. 
During the month of September, and prier te October 24, 1911, cer- 
tain other Hbelants, to wit, the Hyman Supply Company, the Craven 
Foundry Company, the York Foundry & Machine Company, the J. K. 
Petty & Company, the Earl Gear & Machine Company, the Notting- 
ham & Wrenn Company, the Hancock Company, A. E. Pittman & 
Son, A. D. O'Briant, the Texas Company, S. P. Hancock, the J. W. 
Paxson Company, Alonso Thomas, the National Hoisting Machine 
Company, Alexander Miller & Bro., H. W. Noe and others, H. C. 
Jones, J. T. Beveridge, and the Toison Manufacturing Company, filed 
libels against said dredge for amounts hereinafter set forth. On Octo- 
ber 24, 1911, ail of the libels and intervening libels were by order of 
the court Consolidated, and on said day the attorneys of record pre- 
pared and submitted to the court a consent order or decree reciting: 

"That the court flnds tliat ail of the material allégations of the libels are 
true, and that the llbelants, hereinafter named, are entitled to recover herein 
the sums respectively hereinafter set out. It is further ordered, adjudged, 
and decreed that the steam Dredge A, her tackle, apparel, furniture, and ap- 
partenances, be, and the same are, hereby condemned to the payment of the 
aforesaid amounts as hereinafter stated, and already found to be due, and for 
the further sum of the costs and disbursements in thèse actions, to be taxed 
by the clerk," etc. 

Following a list of the amounts of the several claims, it is further 
adjudged : 

"And that said dredge, her tackle, apparel, furniture, appliances, and ap- 
purtenances, be, and the same is, hereby condemned to the payment of the 
said sums above In full, if sufflcient there be ; otherwise, pro rata in accord- 
ance with the sums and amounts of claims, of equal dlgnity, herein adjudged 
to be due and payable." 

It was further ordered that the marshal proceed to sell the said 
dredge, and upon confirmation of the sale — 

"pay the proceeds arising from such sale, after deductlng therefrom the cost 
and expense thereof, into the registry of this court, there to await the fur- 
ther orders of the court in the premises as to the distribution of the same." 

The consent decree was signed by the proctors and advocates for 
each of the libelants, and of Edmund H. Mitchell. Subséquent to the 
date of the consent decree, and prior to the date of the sale of the 
dredge, pursuant thereto, the Acme Rubber & Manufacturing Com- 
pany and Marvin Briggs filed libels for amounts based upon claims 
hereinafter set out. The said Dredge A was sold by the marshal, on 
November 22, 1911, for the sum of $20,000, and the sale duly con- 
firmed. The amount of the purchase price was paid into court, and 
certain libels, based upon claims due for seamen's wages, being in- 
cluded in the claims named in the consent decree, and conceded by 
ail parties tobe entitled to priority, were paid off and discharged. The 
cost of caring for the dredge and of making sale were paid, and the 
balance held by the court for distribution. 
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Subséquent to the date of the sale o£ the dredge, George M. Jacocks, 
Bougher & Bishop, Frederick Craemer, Frank C. Somers, and the 
Kensington Shipyard Company filed libels based upon daims herein- 
after fully set eut. Other daims were made upon the fund, which 
hâve been eliminated by decrees made herein. On April 15, 1912, a 
decree was made directing that certain daims, therein set forth, be 
first paid in full, and the balance of the fund be distributed pro rata 
among the other libelants. From this decree the libelants, other than 
those declared to be entitled to priority, appealed, and, upon the hear- 
ing, the Circuit Court of Appeals reversed said decree for the reason 
set out in the opinion of Judge Smith. 204 Fed. 262, 122 C. C. A. 
527. 

Upon the filing of the mandate of the Circuit Court of Appeals, this 
court made an order of référence to George Green, Esq., spécial mas- 
ter, directing him to find the facts upon which each of said libelants' 
daims were founded, and report his conclusions of fact to the court. 
Counsel representing libelants Howard S. Roberts, the York Foundry 
& Machine Company, J. K. Petty & Co., and the Earl Gear & Ma- 
chine Company insisted that, upon a correct interprétation of the opin- 
ion of the Circuit Court of Appeals, this court should make a final 
decree making a pro rata distribution of the proceeds of the sale of 
the dredge. They excepted to said order of référence. Conceiving 
that, in refusing to make such final decree, and in making the order 
of référence, this court erroneously misconceived the purport and 
meaning of the décision and mandate of the Circuit Court of Appeals, 
they moved the said court to issue a writ of mandamus directing the 
judge of this court to make such decree. Upon the hearing of said 
motion, on the return of the notice to show cause why said writ should 
not issue, the Circuit Court of Appeals denied the said motion. 

The spécial master proceeded, after notice to ail parties in interest, 
to hear the évidence and filed his report, in which he found tlie facts 
relating to the origin, construction, and opération of said Dredge A, 
and of the daims upon which the several libels are based. Upon the 
coming in of the report, several of the libelants filed exceptions, ail 
of which, except as hereinafter stated, are overruled. Libelants who 
appealed from the decree of April 15, 1912, insisted that, upon the 
record, including the findings of the master, the court should make a 
pro rata distribution of the funds in its possession, being the net pro- 
ceeds of the sale of the dredge, and from the refusai to do so ex- 
cepted. Libelants whose daims are for supplies furnished subséquent 
to the time when the dredge arrived at Beaufort, N. C, insisted that 
they should be paid in full, postponing the daims of the other libel- 
ants. 

The daims fall into two gênerai classes — the dates of their origin 
and the considération upon which they are based fixing the conditions 
upon which their rights must be determined: (1) Those originating 
while the dredge was under construction, between December 10, 1910, 
and May 11, 1911. (2) Those originating while said dredge was op- 
erating at Beaufort, N. C, subséquent to May 11, 1911. 

[1] Counsel for libelants whose daims originated prior to May 11, 
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1911, insist that, by the terms of the consent decree, certain questions, 
both of fact and of law, bave become res judicata, and are not now 
open to review, either to the other libelants or to the court. It is con- 
ceded that by the consent decree, under the facts set out in the Hbels. 
the amount and considération of the claims are adjudged to be truc. 
From this concession it is argued that it is not compétent for the court 
to inquire whether they constitute maritime liens, or into their status 
in respect to priority in the distribution of the fund, conceded to be 
insufficient to pay ail of the claims in full. It is elementary that facts 
once solemnly admitted of record, or adjudged to be true by a court 
of compétent jurisdiction, are not open to further litigation between 
the same parties or their privies. 

Passing, for the présent, the question as to the conclusive effect of 
the facts found by the consent decree, upon those libelants coming 
into the record subséquent to its rendition, a distinction must be kept 
in mind between the facts agreed upon by the parties to the decree and 
entered upon the record by the court at their request, and the légal 
conclusions so adopted by the court, upon subséquent proceedings had 
in the case. It is conceded, upon conclusive reasons, sustained by abun- 
dant authority, that if, upon appeal, a judgment is reversed, and fur- 
ther proceedings directed to be had in the lower court, the décision of 
questions of law by the appellate court, presented upon the writ of 
error or appeal, constitutes "the law of the case," and must be so 
treated by the parties and the court of first instance. Any other rule 
of practice would resuit in confusion, uncertainty, and unseemly con- 
flict. If, for instance, in this case the Circuit Court of Appeals has 
adjudged that claims of ail of the libelants constitute maritime liens 
of equal dignity, and are therefore entitled to share pro rata in the 
distribution of the fund, it is not open to either of the libelants there- 
after to litigate that question. 

The consent decree was interlocutory, and for the manifest purpose 
of enabling the court to direct the sale of the dredge, thereby saving 
loss by reason of détérioration and charges for guarding, pending the 
litigation. Certain admissions of fact were made. Without discuss- 
ing the question whether, upon a final decree, thèse admissions are con- 
clusive upon the parties coming into the record subséquent to the date 
of the decree, it is sufficient to say that it is not proposed to bring into 
controversy, or litigate any facts admitted therein. In so far as the 
allégations contained in the several libels are conclusions of law, they, 
of course, are not binding upon the parties or the court. It does not 
follow that, at ail stages of the cause, and for ail purposes, conclusions 
of law, stated in the libels, should be conclusive upon themselves or 
the court. This is manifest from the language of that clause of the 
decree in which it is directed : 

"That said dredge • * ♦ be, and the same Is, hereby condemned to the 
payment of said sums In full, if sufficient there be; otherwise, pro rata in 
accordance wlth the sums and amounts of claims, of equal dignity, herein ad- 
judged to be due and payable." 

It is further directed that the marshal pay into the registry of the 
court the proceeds of the sale of the dredge, "there to await the fur- 
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ther orders of the court in the premises as to the distribution of the 
amount." The consent decree fixed the amount, dates of the claims of 
the several libelants, and the considération upon vvhich they were 
based. No question is now raised in regard to either of thèse facts ; 
they are res judicata. Whether, and, if so, to what extent, and of 
what dignity, as between the claimants named in the decree, ail of said 
claims are maritime liens, are questions of law and must be decided 
upon the facts fixed by the consent decree, and such other relevant 
facts as are found by the master. 

[2] A court of equity, upon a final hearing, has the power to re- 
view its conclusions made upon interlocutory hearings and incorporated 
into such decree. "By the modem practice, on a final hearing, ail pre- 
vious décrétai orders are before the court, and may be modified, al- 
tered, or vacated, as justice may require. Thus, where the court 
made an interlocutory order stating that the complainants were entitled 
to recover certain claims and directing an account to be taken by the 
master, it was held that upon final hearing, at the argument of ex- 
ceptions to the master's report, its previous order was fully open for 
revision and correction." 2 Beach, Modem Eq. Prac. § 635. 

In Fourniquet v. Perkins, 16 How. 85, 14 L. Ed. 854, Taney, C. J., 
disposing of the objection to the existence of the power, said that it 
could not be maintained: 

"The case was at final hearing of the argument upon the exceptions; and 
ail of the previous interlocutory orders in relation to the merits were open 
for revision, and under the control of the court." 

In Fairbanks Co. v. Windsor, 124 Fed. 200, 61 C. C. A. 233, La- 
combe, Circuit Judge, said: 

"At final hearing ail of the previous Interlocutory orders In relation to the 
merits were open to revision, and under the control of the court." 2 Street's 
Fed. Eq. Prac. 1918. 

It would seem that the same rule should obtain in a court of ad- 
miralty. Of course, the court will not, except upon careful consid- 
ération and for cogent reasons, reverse or modify its interlocutory de- 
crees. In this instance it is manifest that the court should not be 
estopped from making careful inquiry into the correctness and finality 
of the interlocutory decree signed at the request of ail of the counsel 
for the purpose of bringing the property in controversy to sale, ex- 
pressly reserving the question of the status of the claims in respect 
to their dignity. 

We are thus brought to a considération of the question whether the 
funds now in the custody of the court shall be divided pro rata, or 
whether any of the claims, and, if so, which, are entitled to priority. 
This îhvolves two questions : 

First. Are the debts contracted while the dredge was in the ship- 
yard at Philadelphia, Pa., in course of construction, prior to May 11, 
1911, maritime liens? If so, should they be paid pro rata with the 
claims contracted for repairs and supplies furnished to the dredge 
subséquent to May 11, 1911, after it reached Beaufort, N. C, and 
while engaged in the working of dredging? It is conceded that Dredge 
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A, after it was completed, was a vessel, and within the admiralty 
jurisdiction. McRae v. Dredging Co. (C. C.) 86 Fed. 344; Barnes 
V. Dredge Boat (D. C.) 169 Fed. 895; Am. Dredging Co. v. Pac. Mail 
S. S. Co., 185 Fed. 698, 107 C. C. A. 620; Cope v. Valette Dry Dock 
Co., 119 U. S. 625, 7 Sup. Ct. 336, 30 L. Ed. 501 ; Hughes, Adm. 12. 
When did Dredge A corne within the définition of a vessel and with- 
in the admiralty jurisdiction? In The losco, Fed. Cas. No. 7,050, it 
is said : 

"Whether the claim of libelants arises out of a maritime contraet, and 
whether they hâve a rlght of action in this court in rem, dépends upon the 
question of fact whether what libelants did and fumlshed were to and for a 
vessel already in existence, or whether they were so done and furnished in 
part to bring her into existence as a complète thlng. If the former, then the 
action will lie. If the latter, it will not lie, and this court bas no jurisdic- 
tion," 

The spécial master finds that: 

"In December, 1910, Edmund H. MitcheU bought a certain old hull and car- 
ried the same to the NafCy & Seavy shipyard, Philadelphla, Pa., for the pur- 
pose of overliauling and reconstxucting the same into a hydraulic suctiou 
dredge. The old hull, so purchased by MitcheU, had been built from timbers 
taken from an old gov'ernment dry dock, and, at the time, contalned a boller, 
a condenser, and heater, and was not, at this time, a completed boat. Said 
Edmund H. MitcheU thereupon proceeded to install upon said hull a power 
plant and proper equipment, in order to reconstruct and couvert the same 
into a suction dredge. In the process of this construction of the said dredge, 
the said Edmund H. MitcheU contracted with certain parties residing in 
Philadelphla and Jersey City for the furnishing of certain equipment, ap- 
pliances and machinery needed for the completion of the said hull as a hy- 
draulic 20-inch dredge. In conséquence of the arrangement so made, the said 
hull was completed as a dredge on or about the llth of May, 1911, and was 
then turned over to Edmund H. MitcheU by the contractor and constructing 
engineer, Howard S. Eoberts, as a completed dredge, and thereupon the said 
Eidmund H. MitcheU, trading as MitcheU & Co., proceeded to and had said 
dredge towed by way of Norfolk, Va., to Beaufort, N. C, where said dredge 
was to be engagea in the dredging of the navigable waters In and around the 
ports of Oriental, Morehead City, and Beaufort, N. C, upon a certain gov- 
ernment contraet, whlch had been secured by the said Edmund H. MitcheU. 
trading as Edmund H. MitcheU & Co., prior to the time of the purchase of 
the aforesald old hull, which was constructed as aforesaid into the dredge, 
later named Dredge A." 

In regard to the considération upon which the claims of the several 
libels are founded, the master makes the f oUowing findings of fact : 

No. 1. — Howard S. Eoberts. 
"Jjlbelant resided in the clty of Philadelphla, Pa., durlng the year 1910. 
In November or December, 1910, libelant, at Philadelphla, In conséquence of a 
phone conversation had with said MitcheU, who was then the owner of steam 
Dredge A, at New York, entered into a contraet with said MitcheU to fur- 
nish to hlm, the said MitcheU, certain machinery and appliances to fit out a 
certain old hull, which said MitcheU then advised libelant that which it was 
desired to reconstruct and fit out as a suction dredge. That said contraet, or 
agreement, so made, or so entered into, between libelant and Edmund H. 
MitcheU, provided that said libelant was to design and superintend the con- 
struction of said hull into a suction dredge. Said libelant was to procure to 
be furnished neeessary machinery and equipment and superintend the in- 
stallation of same and ail neeessary labor to do the installing. For his serv- 
ices in 80 designing, procuring material and labor, and constructing said 
dredge, libelant was to receive a commission of 10 per cent, on ail such ma- 
chinery and equipment furnished, and also a commission of 15 per cent, on 
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ail labor used or performed In installlng sald machlnery and reconstructlng 
said huU into a dredge. Libelant did not, under sald contract, agrée to fur- 
nish said labor and material himself, but was to buy said machlnery and 
equipment, bave same billed to bim, and tben to rebill tbe same to the sald 
Edmund H. Mitchell, at New îork. Tbe said labor, wbetber employed by 
said Roberts or Mitchell, was, under the direction of the sald Koberts, and 
upon the aœount of labor so performed the commission to libelant was to be 
figured and charged. And in conséquence of thls contract, or agreement, the 
said machlnery so bought for the said dredge was billed to libelant, and by 
him rebilled to the said Mitchell personally, or to Mitchell & Co., under which 
name sald Edmund H. Mitchell was then dolng business. That said ma- 
chlnery and equipment so furnished for constructing sald dredge was rebilled 
to said Mitchell by sald libelant at the exact face of the Invoice at whIch It 
was orlginally billed to libelant, and upon said invoice llbelant's commission 
of 10 per cent, was computed. That said machlnery was so furnished to sald 
Mitchell by libelant before the boat left the port of Phlladelphia, Pa. That 
when libelant had completed his contract wlth said Mitchell [the said] hull 
was completely designed, constructed, and equipped as a hydraullc suction 
dredge; the sald contract calllng for the dredge boat as a unit. That the 
said machlnery and material so furnished by libelant completely reconstructed 
and equipped said boat as a dredge of the type mentioned. That after ail 
the items so furnished for the construction of the said dredge by libelant were 
billed and charged to Edmund H. Mitchell, or Mitchell & Co., by hlm, IJiere 
was a certain amount of money, to wit, $924.16, to which said Mitchell was en- 
tltled to be credited by libelant to said Mitchell, leaving the balance due on 
said contract, as stated in the libel, .$9,525.31. That libelant performed no 
service for the dredge after It left Phlladelphia. That at the time sald dredge 
left Phlladelphia llbelant's contract was fuUy performed, and the construc- 
tion of sald dredge wais complète, except as hereinafter set out, In so far as 
sald contract was concerned." 

Upon the exception of libelant, the court makes the additional find- 
ing: 

"After the dredge left Phlladelphia, to wit, on May 12, 1911, libelant shlpped 
to Beaufort, N. C, for the dredge, and on account of his contract, as herein- 
after set out, a car load of discharge piping, amounting to $739.20, and on 
May 19, 1911, another car load of discharge piping, amounting to $739.20, 
and on May 22, 1911, a pièce of spécial cast Iron pipe, amounting to $62.20, 
ail of which was placed on said dredge while she was at Beaufort" 

No. 2.— J. K. Petty & Co. 

"This Is a clalm which covers certain items of construction, equipment, and 
labor procured from libel ants between the dates of December 22, 1910, and 
April 28, 1911, amounting to $1,257.77. That said items were so furnished by 
libelants and used by Howard S. Roberts under a contract made with Ed- 
mund H. Mitchell, In the designing and construction for a certain suction 
dredge known as Dredge A. That said Items were furnished whlle sald boat 
was in the shipyard at Phlladelphia, Pa., pursuant to an order given by 
Howard S. Roberts, In performance of the contract made by him with Ed- 
mund H. Mitchell, for designing of the old hull into the Dredge A. That said 
account for the items so furnished was charged to the said Roberts, and by 
him forwarded to Mitchell & Co., and ail of the items were furnished upon 
the crédit of said Howard S. Roberts, the said Edmund H. Mitchell not being, 
at that time, In a position to secure crédit for the construction of the said 
dredge." 

No. 3.— J. W. Paxson & Co. 

"Libelants, between the dates of April 5, 1911, and May 16, 1911, furnished 
certain Items, composed of machlnery and appliances (amounting to $645.46), 
to Howard S. Roberts, a constructing and designing engineer, or Edmund H. 
Mitchell, to be used, and which were used, In the construction of said dredge 
fiom an old hull at the time owned by the sald Mitchell. That said Items, 
as furnished, were billed either to said Roberts, constructing engineer, or to 

217 P.— 40 
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Edmund H. Mitchell, In conséquence of Instructions glven to Ubelants at the 
time of the purehaslng of sald items. Said items were furnished on the crédit 
of said Edmund H. Mltchell, or Howard S. Roberts, contracting and con- 
structing engineer. That during ail the time of the furnishing of said Items 
the said boat, later named Dredge A, was in the port of Philadelphia, Pa." 

No. 4. — Earl Gear & Machine Company. 

"This claim consists of certain items furnished between February 29, 1911, 
and May 5, 1911, amounting to $2,824.23, by libelant Howard S. Roberts, con- 
tracting and constructing engineer, in accordance with an agreement entered 
into between the sald Edmund H. Mltchell and libelant. The materlal and 
labor was used and employed on said boat in reconstructing an old hull, into 
a suetion dredge. The original amount was $3,824.23, ou which the sum of 
$1,000 was pald in cash by Edmund H. Mltchell, and the promissory note of 
said Mitchell was given and accepted for the balance of the amount, $2,824.23. 
That the said items were furnished upon the crédit of said Edmund H. 
Mitchell, and were used while the said boat was In the port of Philadelphia, 
Pa., in the process of construction as a steam dredge, the same as later known 
as Dredge A." 

No. 15. — National Holstlng & Engine Company. 

"This is a claim for machinery furnished by libelant during the period from 
February 23, 1911 to May 21, 1911, aggregating the sum of $1,995.01, to Mltch- 
ell & Co. Items as in the libel set forth consist of machinery and machines 
constructed and built on the order and spécifications of Howard S. Roberts, 
of Philadelphia, Pa. AU this machinery and machines were furnished In or- 
der to complète and fit the vessel as a dredge, and the same was so furnished 
upon the crédit of Mitchell & Co., and so charged to Mitchell & Co., wlthout 
regard to the boat, and, wlth the exception of $305,30, which was pald in 
cash, the note of Edmund H. Mltchell was executed." 

No. 20. — Marvin Brlggs. 

"This is a claim for a balance due, in amount $700, on account of the pur- 
chase of a certain engine by Mitchell & Co. in March, 1911- This engine was 
delivered to Mltchell & Co. at the shipyard at Philadelphia while the dredge 
was in process of construction, and same there placed in the dredge as a part 
of its original equipment. Said Mitchell & Co. bought said engine at the 
priée of $2,100, and paid thereon $1,400, leaving a halance of $700. Sald en- 
gine was placed in the hull at Philadelphia, which was then and there beiug 
constructed into a hydraulic dredge." 

No. 21. — George M. Jacocks. 

"This is a claim by libelant for cash furnished to Edmund H. Mitchell be- 
tween the dates December 23, 1910, and March 29, 1911, in the amount of 
$3,719, as shown in the libel. This claim was filed after the sale of the dredge 
under process November 22, 1911. No évidence has been oflfered or introduced 
in .support of the allégations of the libel from which to find the facts wlth 
regard to this claim." 

The findings above set forth, to which no exceptions hâve been 
filed, would seem to dispose of this claim. It is clearly not a maritime 
lien. 

No. 22.--Bougher & Bishop. 

"This is a claim for provisions and supplies furnished by Ubelants between 
February 28, 1911 and May 11, 1911, while the dredge was in the port of 
Philadelphia in the process of construction. The total amount of the claim 
was $612.34, on which $403.17 is eredited as paid, leaving balance due of 
$209.17, as clalmed in the libel filed. The said provisions and groceries were 
furnished by Ubelants while the dredge was under construction at Philadel- 
phia, and before the same was completed." 
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The libel was filed after the dredge was sold under process of the 
court. There is a total absence of any finding that the provisions and 
supplies were furnished for the use of, or were used by any persons 
working upon, or having any connection with, the dredge. 

No. 23. — Frederick H. Craemer. 

"Thls is a claim for supplies, wliarfage, ligliterage, and làbor furnished, 
and interest on nioney loaned, to Mitcliell & Ce, by libelant, betweeu Jau- 
uary 2î, 1911, and May 12, 1911. At said time said dredge was in tlie port 
of Pliiladelpliia and was in process of construction, being ttien fitted out from 
an old hull into a bydraulic dredge. The libel was filed December 28, 1911, 
after the dredge was sold under process of the court." 

There is no finding separating the claim for "wharfage and light- 
erage" from supplies, labor, and interest on money loaned, nor is 
there any finding that either of the last-named items had any relation 
to the dredge. It would seem that, under no aspect of the case, is this 
claim a maritime contract. 

No. 24. — Frank C. Somers. 

"This is a claim for supplies and provisions furnished by libelant to Mitch- 
ell & Co., or Edmund H. Mtchell, between the dates March 25, 1911, and May 
11, 1911, amounting to a balance of $471.78, as stated in libel. The items so 
furnished were furnished while the dredge was in process of construction lu 
the shipyard at Phlladelphia, and before same was completed as a dredge. 
This daim was filed December 30, 1911, after the dredge was sold under tUe 
process of the court." 

There is no finding that the supplies and provisions had any rela- 
tion to the dredge, nor any other fact found bringing them within the 
définition of a maritime contract. 

No. 25. — Kensington Shipyard Company. 

"This Is a claim for work and labor done, and materials supplied. In the 
construction of Dredge A, at the shipyard in Philadelphia, on May 9, 1911, 
amounting to $426.79. The said material and work were furnished and per- 
formed while said dredge was in the port of Philadelphia, under construction 
and prier to its completion as a dredge. The libel was filed February 10, 
1912, subséquent to the sale of the dredge under the process of the court." 

The exceptions filed to the finding of the master in respect to this 
libel are overruled. 

No. 26.— Gordon Miller & Bro. 

"This Is a claim for machinery furnished by libelants between the dates of 
April 11, 1911, and May 11, 1911, aggregating a balance of $1,264, to Mitchell 
& Co., and was a necessary part of the equipment of the vessel in order to 
prépare this dredge for the work it was intended to do, Installed while the 
vessel was in port at Philadelphia, in the process of construction, and was in- 
cluded In the contract of construction between Mitchell and Howard S. Rob- 
erts, and that the same was furnished in conséquence of a bid by libelautx 
whieh was accepted by Mitchell & Co., and same charged to the account of 
Mitchell & Co. Same was a part of the construction of Dredge A, and was 
furnished In conformity with direction of constructing engineer in charge of 
the building of the said boat." 

No. 27. — York Foundry & Machine Company. 

"This is a claim which covers certain items of equipment procured by How- 
ard S. Iloberts for Mitchell & Co. from libelants, between the dates of Feb- 
ruary 12, 1911, and May 20, 1911, amounting to $437.07. That said items were 
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furnlshed pnrsuant to sald Eoberts' contract to equip the boat and construet 
same as a hydrauUc dredge. The material was furnished partly in Phil- 
adelpUa and part shipped to boat to Norfolk, or Beaufort, as the same was 
too late to reach the dredge at Philadelphia. That sald Eoberts, in the fur- 
nlshing of sald Items, was acting under his contract wlth Mltchell as a con- 
structlng and contractlng englneer and gave the orders for the items fur- 
nlshed. That sald aecount for sald items furnlshed was charged to Mltchell. 
AU items were made In York, Pa., and shipped by rail. The Iron bar cap 
head and spud points were used as a part of the original equlpment and con- 
struction of the dredge. The pattern Is a mold used In moldlng the ladder 
head." 

[3] Ail the foregoing daims are for supplies and materials furnish- 
ed upon the order of the owner, or Howard S. Roberts, while the 
dredge was in course of construction in her port of origin. It is 
conceded that, unless within the provisions of Act June 23, 1910, c. 373, 
36 Stat. 604, Fed. Stat. Anno. (Supplément 1912) 352, none of them 
are maritime contracts, constituting maritime liens. This act makes 
a radical change in the law, and, by reason of the short period elapsing 
since its enactment, has been considered by courts in but few cases. It 
provides that: 

"Any person furnlshlng repairs, supplies, or other necessarles, including 
the use of dry dock or marine railway, to a vessel, whether foreign or do- 
mestic, upon the order of the owner or owners of such vessel, or of a person 
by him or them authorized, shall hâve a maritime lien on the vessel which 
may be enforced by a proceedlng in rem, and it shall not be necessary to al- 
lège or prove that crédit was glven to the vessel." 

In New York Trust Co. v. Bermuda-Atlantic Steamship Co. (D. C.) 
211 Fed. 989, at page 996, the spécial master discusses the statute and 
the changes made in the existing law. He points out the evils which 
it was intended to remedy. In so far as the provisions of the statute 
are applicable to the libels filed herein, it is necessary to note that 
the maritime lien is given for "repairs, supplies and other neces- 
saries" furnished in the home port, upon the order of the owner. The 
question, therefore, which must be settled, primarily, is whether, upon 
the facts stated in the consent decree and found by the master, the 
articles furnished and labor performed are within the terms of the 
statute ; whether they are maritime contracts. In The J. Doherty (D. 
C.) 207 Fed. 997, it is held that the words "repairs, supplies and ail 
other necessaries" do not include towage; that the words "other neces- 
saries," as used in the statute, are limited, and are of the gênerai 
nature of repairs and supplies as are fit and proper for the use of a 
ship. In The Sinaloa (D. C.) 209 Fed. 287, Dooling, District Judge, 
says; 

"The purpose [of the statute] does not seem to hâve been to create a new 
class of liens, or liens for services which had been theretofore determlned not 
to be maritime, but only to deal with certain matters that had always been 
recognized as cognlzable In admiralty." 

This is in accordance with well-settled canons of statutory con- 
struction by which courts are guided in ascertaining the intention of 
the Législature. "The presumption is that the Législature does not 
intend to change or modify the law beyond what it déclares, in ex- 
press terms, or by unmistakable implication." 26 Am. & Eng. Enc 
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649. Mr. Justice Strong in Shaw v. Railroad Company, 101 U. S. 557, 
25 L. Ed. 892, says : 

"Xo statute is to be construed as altering the common law further than its 
words import. It is not to be construed as rnaking an innovation upon tlie 
common law whlch it does not fairly express." 

This canon of statutory construction, and the extent to which it 
has been applied and enforced, is illustrated in tlie reports of numerous 
cases in botli state and fédéral courts. It may be assumed, therefore, 
that before libelants can invoke the provisions of the statute they 
will be required to show, not only the amount and considération of 
their claim, but that they are within the admiralty jurisdiction, as 
limited by the décisions of the courts prior to the passage of the stat- 
ute— that they are maritime contracts, as defined by courts of admiral- 
ty. The policy of the law, for well-known and salutary reasons, has 
been to discourage and reject secret liens upon property. The excep- 
tion made by the courts of admiralty, giving such liens for repairs 
and supplies furnished to a vessel while in a foreign port, is based 
upon well-understood reasons, and should be carefully restricted. 

[4] If, therefore, the libelants' claims are not for "repairs, sup- 
plies or other necessaries," they are not maritime contracts. In Peo- 
ple's Ferryboat Co. v. Beers, 20 How. 393, 15 L. Ed. 951, it is said: 

"The admiralty jurisdiction, In cases of contract, dépends primarily upon 
the nature of the contract, and is limited to contracts, claims, and services 
purely maritime, and touching rights and duties appertaining to commerce 
and navigation." 

See The Lottawanna, 21 Wall. 558, 22 L. Ed. 654. 
So it is said: 

"Although maritime liens tend to build up commerce as fumishing a basis 
of crédit, they are secret liens on movable property, following into the hands 
of innocent holders. Hence the law Inclines against them, and any one as- 
serting such a lien must satisfy the court of his right to It." 26 Oyc. 751. 

An examination of some of the décisions, in which the distinction 
between construction and repairs is drawn, aids in ascertaining into 
which class the claims of libelants, originating in Philadelphia, prior 
to May 11, 1911, should be placed. In People's Ferry Co. v. Beers, 
supra, the contract for constructing the "hull" was in writing, pay- 
able in installments. Mr. Justice Catron says: 

"It would be a strange doctrine to hold a ship bound in a case where the 
owner made the contract in writing, charging himself to pay by installments 
for building the vessel at a tlme when she was neither registered nor licensed 
as a sea-going ship." 

In Roach v. Chapman, 22 How. 129, 16 L. Ed. 294, the boat was 
built at Louisville, Ky., and the libelants furnished the boilers and 
engine. Payments were made as the work progressed, and bills of 
exchange were taken for the balance due after the vessel was com- 
pleted. Mr. Justice Crier says: 

"A contract for building a ship, or supplying engines, timber, or other ma- 
terials for her construction, is clearly not a maritime contract." 
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It was held that the claim was not within the jurisdiction of the 

admiralty. Mr. Hughes (26 Cyc. 763) says: 

"The décisions agrée tliat everything done before the vessel Is launched 
eonies under the head of construction. But there is much eonflict on the 
question whether work done and material furnished after the vessel has beeu 
launched, but before final completion, should be classed as construction work. 
Soine cases hold that the structure becomes a ship as soon as she rides upou 
her destined élément ; others, that anything forming a part of the ship or lier 
tackle or apparel is, when first furnished, part of her construction. The bet- 
ter opinion is in favor of the latter view." 

In The Winnebago, 205 U. S. 354, 27 Sup. Ct. 509, 51 L. Ed. 836. 
Mr. Justice Day says: 

"It is next objected that the court erred because certain items were allowed 
[by the state court under a state statute] for material furnished the vessel 
after she was launched, and therefore the subject of exclusive jurisdiction. 

* * * But we agrée with the state court that thèse items were really fur- 
nished Jor the completion of the vessel and were fairly a part of her original 
construction. In such a case the remedy was within the jurisdiction of the 
state court." 

See, also, The Winnebago, 141 Fed. 945, 73 C. C. A. 295. 

The master finds that Edmund H. Mitchell, having entered into a 
contract with the government which required dredging in the navigable 
waters in and around Beaufort, N. C, purchased "a certain old hull 

* * * which had been built of timbers taken from an old govern- 
ment dry dock, and at this time contained a boiler, condenser, and 
heater, and was not, at this time, a completed boat." It would be to 
strain the meaning of words to call the thing, or object, thus described, 
a "ship" or "vessel." It has been held that "a hull is not a ship." 
Northup V. The Pilot, 6 Or. 297; Srodes v. The Collier, Fed. Cas. 
No. 13,272. It is manifest that the entity, or thing, which Mitchell 
purposed bringing into existence, was entirely distinct from the 
hull which constituted the original élément in the new structure. The 
"dry dock," from the timbers of which the hull was constructed, was 

not a ship. The Warfield (D. C.) 120 Fed. 847; 26 Cyc. , note. In 

The Paradox (D. C.) 61 Fed. 860, Brown, District Judge (S. D. N. 
Y.), said : 

"After the hull, constructed by other persons, was sufflciently advanced, it 
was launched, towed to the libelant's yard, and the machinery there put in 
by the libelant conipany, and by the preeedlng company, with changes of dé- 
tail from time to time in the course of construction, so as to make tlie ma- 
chiner.v as efficient as possible. * * * when the vessel is completed for 
the purpose intended, then the vessel Ig 'built' and not till then ; whether it 
be a steamer, a saillng vessel, a barge, a seow, or a raere float desigued to 
support and transport a bath house ; * » * and whatever is supplied to 
such a vessel for the purpose of making it what it was intended to be, and 
to enable it to enter upon the kind of business of navigation Intended, is a part 
of the 'building' of the vessel. This is the clear weight of authority." 

It makes no différence that the vessel was in the water. It is always 
the case that a portion of the construction of a vessel is after she 
has been put in the water. It clearly appears that the vessel was not 
so far completed at the time as to enable her to discharge the function 
for which she was intended. 
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In McMaster v. One Dredge (D. C.) 95 Fed. 832, ît appears that, a( 
the time the contract was made, the Sneed Company (owner) had a 
scow, and that the purpose of the contract was to convert the scow 
into a dredge. The scow had never been used as a dredge but was 
merely a wood scow or barge. The judge, after citing a number of 
cases, said: 

"Trled by this criterion, the work and labor and materials furnished In this 
case were for tlie hiiildlns of the vessel. It ean make no différence whether 
the scow was already bnilt, and had theretofore been used for another pur- 
pose, or whether it was uewly constructed for the purposes of a dredge. The 
purpose of this contract was to bulld this scow into a dredge. As a mère 
wood barge, the things done were not required. It was only for the purposes 
of a dredge, whtch, in its relation with the scow, was a new thlng, that the 
work and labor in this case were perfomied, and the materials furnished ; 
and this is a building of the dredge, within the rule adopted in the casesl 
cited. What was done and suppiied lu this case was for the purpose of mnk- 
ing the vessel what It was intended to be, and what it had theretofore not 
been, a dredge, a thing with which the wood scow, as such, had no relation. 
This contract, therefore, was not a maritime contract. It was a contract to 
convert the wood scow into a dredge, which Is precisely the same as one to 
build a dredge." 

If we substitute the word "hull," as described by the master, for 
"scow," the language describing the condition existing, in regard to 
Dredge A, at Philadelphia, prior to May 11, 1911, the resuit must 
be the same as arrived at by the court. The Rapid Transit (D. C.) 
11 Fed. 322. It was then, and not till then, that the dredge became a 
maritime entity, and within the admiralty jurisdiction; it was then 
that she became a completed dredge and subject to be repaired and 
suppiied to enable her to perform the work for which she was con- 
structed. 

[8, 9] It does not appear, from the master's finding, for what pur- 
pose the "old huU" was constructed, or that, at any time, was a part 
of, or used in connection with, a dredge. He says that Mitchell "pro- 
ceeded to install upon said dredge a power plant and proper equip- 
ment in order to reconstruct and convert the same into a suction 
dredge." There lurks in the use of the words "reconstruct" and "con- 
vert" a confusion, and conséquent obscurity of thought. They are 
not synonymous. They convey différent mental conceptions. This is 
shown by the next succeeding sentence in the report. "In the pro- 
cess of this construction of the said dredge," etc. It is doubtful 
whether, by close adhérence to the several shades of thought, expressed 
by the language used, a very satisfactory conclusion would be reached. 
Corning to a practical view of the situation, described by the master, 
we find that Mitchell was in need of a "suction dredge" for the pur- 
pose of dredging. He gathered certain éléments, which, when brought 
together, assembled, co-ordinated, resulted in, or brought into exist- 
ence the entity, the thing, which he desired. The "old hull" was the 
first élément obtained, and upon this he placed certain machinery and 
appliances, which, being brought into orderly relation, constituted the 
dredge. The process, described by the master, is not "reconstruct- 
ing" or repairing an existing entity, but, by bringing together — cor- 
relating — a number of independent entities, constructing a definitc 
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entity; and this process is construction. The Count De Lesseps (D. 
C.) 17 Fed. 460. 

Thèse claims corne clearly within the letter and spirit of the lan- 
guage of Justice Clifford in Edwards v. EHiott, 21 Wall. 532, 22 L. 
Ed. 487, in which, af ter a discussion of the earlier cases, he says : 

"Convinced or not, every candid inquirer must admit that this court did 
décide in tliat case [People's Ferryboat v. Beers, 20 How. 393 (15 L. Ed. 961)] 
that neither a contract to build a ship, nor to furnish materials for the pur- 
pose, is a maritime contract." 

The master finds, in regard to many of thèse claims, that in fur- 
nishing the articles and the cash the libelants extended crédit to the 
owner and not to the dredge; as to one or more, the owner's note 
was accepted, the price was payable by contract in instalhnents. 
The circumstances under which the materials and cash were furnished, 
and the labor performed, strongly tend to show that crédit was ex- 
tended to the owner. The statute had been in force only a few 
months, and it must hâve been well known to libelants that materials 
and supplies for construction were not maritime contracts, and there- 
fore not maritime liens. It is true that the statute removes the pre- 
sumption that materials and supplies furnished in the home port, upon 
the order of the owner, are furnished upon his crédit, and not that of 
the boat. In Ely v. Murray & Co., 200 Fed. 368, 118 C. C. A. 520, 
Judge Putnam, writing for the Circuit Court of Appeals, referring 
to the words of the statute in that respect, says : 

"Of course, this does not bar proof that whatever was furnished was fur- 
nished on the mère crédit of the owner, and in no sensé on the crédit of the 
vessel ; but it meets the presumptlon that there is no lien for materials fur- 
nished on the order of the owner, as there is a presumptlon In favor of a lien 
when the articles are ordered by the master under approprlate circumstances." 

Judge Toulmin (D. C. S. D. Ma.), in The Lucille, 208 Fed. 424, 

citing the language of Judge Putnam, says : 

"An agreement or understanding as to whom crédit was given may be in- 
ferred from acts and circumstances, as well as from express language, as is 
ordinarily true with référence to ail alleged contracts where it must be shown 
that the minds of the parties met." 

In respect to the claims of the other libelants, the master finds: 

"That af ter the arrivai of said dredge into the port of Beaufort, N. O., where 
its opérations were to be begun, the sald dredge was, at the time, in a leaky 
condition, and the owner, Edmund H. Mitchell was at that time without funds 
wherewlth to provide the necessaries for labor and materials for its préserva- 
tion. The said dredge stood in need of certain repairs, supplies, and worklng 
facilities In order to enable it to carry on its opérations of dredging on the 
contract in which It was engaged in the waters of the harbor of Beaufort and 
Newbern ; the sald dredge was preserved and enabled to continue its dredging 
opérations, and to carry on the work of dredging in the said waters about 
the harbor of Beaufort, untll the sale of said dredge by the marshal under 
the process In thèse proceedings. The sald dredge was so sold under a ven. 
ex. at the courthouse door in Beaufort, N. C, on the 22d day of November, 
1911. The supplies advanced and repairs and eçiuipments furnished said 
dredge, after its arrivai at the port of Beaufort, N. C, were absolutely nec- 
essary and essentlal to enable the said dredge to continue and carry to com- 
pletion the opération of dredging which had been undertaben under the con- 
tract of Edmund H. Mitchell, aforesaid. In the navigable waters in the harbor, 
IT port, of Beaufort, N. C." 



THE DHEDGE A 633 

In respect to thèse daims the master makes the following findings 
of fact: 

Nos. 5 and 18. 

"Thèse are the claims of H. W. Noe and others and of A. D. O'Bryan for 
seamen's wages. They hâve been, by consent of ail parties, paid in fuU, hav- 
ing priority." 

No. 6. — Hancock & Co. 

"This is a claim for certain supplies furnished by libelants between the 
dates May 23, 1911 and September 11, 1911, amounting to $2,198.86, to steam 
Dredge A, at the port of Beaufort, N. C. Said supplies consist of provisions 
and groeeries for the maintenance of the crew engagea on said dredge during 
Its dredglng opérations, while in the port of Beaufort, and consist of neces- 
saries for said crew and seamen. That said supplies so furnished were fur- 
nished upon the sole crédit of Dredge A, pursuant to an agreement made wlth 
Edmund H. Mltchell, owner of Dredge A, and S. P. Hancock, in behalf of the 
firm of Hancock & Co. ; said contract so made between the owneir of said 
dredge and libelants being based upon the assurance of said owner that there 
was no claim against said boat, and that the boat was his own property, and 
the supplies so furnished were delivered to the said dredge upon the order of 
said Edmund H. Mltchell, or A. D. O'Bryan, superintendent in charge of the 
dredge, while same was operating at Beaufort, N. C." 

No. 7. — Alonzo Thomas. 

"This is a claim consistlng of items for supplies furnished between May 30, 
1911, and September 5, 1911, in the amount of $88.73, by libelant to steam 
Dredge A. Items composing said account were furnished by libelant upon 
the sole crédit of steam Dredge A, and the same consist of groeeries and pro- 
visions and sundry necessaries for said dredge and its crew while the same 
was engaged in its dredglng opérations in the port of Beaufort, N. C." 

No. 8.— H. C. Jones. 

"This is a claim for materials and supplies, in amount $315.20, furnished by 
libelant to Dredge A, between January 5, 1911, and September 11, 1911, at 
the port of Beaufort, N. O. Said supplies and materials consist of ropes and 
other sundry supplies for said dredge necessary in the performance of its 
work at Beaufort, same being in amount $265.20. The further item of $50 is 
for towing said dredge from its docking place at Beaufort to the point in 
Beaufort harbor where it began its work of dredglng. Said supplies and serv- 
ices were necessary in order to enable said boat to continue its dredging op- 
érations." 

No. 9.— J. T. Beveridge. 

"This is a claim for the hire of barges and transports and other necessa- 
ries froni Beaufort to Dredge A between July 1, 1911, and September 21, 1911, 
amounting to $386.50, as set forth in the libel. Said barges were necessary, 
as a means of transporting coal and other necessary articles from Beaufort 
to the dredge, in order to enable it to continue to perform the dredging." 

No. 10. — Hyman Supply Company. 

"This is a claim for materials and supplies In the amount of $1,277.43, fur- 
nished to steam Dredge A in. the port of Beaufort, N. C, between May 22, 
1911, and September 23, 1911. Thèse materials and supplies consisted of 
varions parts and fittings to replace and repalr and supplément parts of llke 
nature and kind, which had become worn and unable to perform their func- 
tions, intégrais of the said dredge, and were necessary for the opération of 
the said dredge and the continuation of its work under the contract wlth the 
United States government. Thèse materials were furnished upon the sole 
and express crédit of Dredge A, and were received on the dredge by the owner, 
Edmund H. Mltchell, or A. D. O'Bryan, superintendent in charge, while the 
dredge was engaged in Its work or about the port of Beaufort, and but for 
which it could not pursue its work or opérations of the class or nature." 
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No. H. — Clalm of Craven Foundry & Machine Company. 

"Thls claim Is for labor of men on board the dredge, wliile at the port ot 
Heaufort, and varions parts and castings and fittings for the repairs to said 
dredge and machinery, between the dates of May 25, 1911, and August 31, 
1911. The work and materials were furnished at request of the owner, at 
times when the same was imperative and necessary, either because of break- 
downs in the machinery or parts, or of such calamities as required expert me- 
chanical attention, in order to permit the said dredge to continue Its fune- 
tions. Thls was furnished upon the sole and exclusive crédit of the dredge, 
and IB for the amount of $973.03." 

No. 12. — Toison Lumber & Manufacturing Company. 

"Thls is a clalm for lumber furnished steam Dredge A between June 7, 1911, 
and July 19, 1911, amounting to $196.19, and said lumber was used on said 
dredge in rebuilding and repairing the framing, deckwork, and cablns, whicli 
had been damaged and partîy destroyed by accident during the opération of 
said dredge, and which It was necessary to repair in order to continue work. 
The said timber was furnished on the sole crédit of said dredge." 

No. 13.— S. P. Hancock. 

"This is a clalm for supplies and cash furnished for the payment of sup- 
plies for the protection aud préservation of Dredge A, while engaged in dredg- 
ing at the port of Beaufort, N. 0., said items being so furnished between May 
22, 1911, and July 3, 1911, and aggregating amount of $5,511.40. The amounts 
in cash furnished cover payments for pontoons used in connection with the 
dredge in its dredging opérations, for the purchase of coal, and for seameu's 
wages In manning and runnlng boat for immédiate necessary supplies aud 
repairs procured for said dredge during its dredging opérations. The items 
so furnished were furnished by llbelant upon the sole crédit and security of 
said dredge, the same having been furnished by llbelant in conséquence of rep- 
résentations made to him by the owner, Edmund H. Mitchell, that the dredge 
was elear of any claim against it, and that the amounts furnished each moiith 
would be a first lien upon the earnings of said boat during said month and 
.same to be pald out of such moneys. The said amounts and items so ad- 
vanced were necessary and essential to enable the boat to begln and continue 
the opération of its dredging In the harbor of Beaufort, for which purpose It 
was, at the time, stationed at Beaufort. At the time of the original flir- 
nishing of said amounts, the said dredge was in a condition wherein it was 
necessary to hâve and maintaln a sufficient crew of men to operate the ma- 
chinery on said boat, in order to keep the said boat from accumulating bilge 
v^^ater and to protect and préserve the same, that it might continue the cou- 
tract of dredging which it was undertaking conséquent to the contract be- 
tween llbelant, under the représentation made to him by said owner that it 
was necessary to hâve additional furnishings in order to préserve the prop- 
erty, to make necessary repairs for its recurring breakdowns, and to keep said 
dredge in opération, furnished upon the crédit of said dredge and its earn- 
ings, between the dates set forth, as to items composing this clalm. Without 
the item so furnished by llbelant Mitchell could not hâve continued its opéra- 
tions. He would hâve been subject to loss by reason of the leaky condition 
of the dredge, since he was not, at that time, in a position to secure such ad- 
vances as were necessary to préserve the boat otherwise than by speeially 
pledging it and its earnings for payment for said advances." 

No. 14. — The Texas Company. 

"This is a claim for lubricants and olls, furnished by llbelant to Dredge A 
during the period from May 11, 1911, to September 12, 1911, in amount 
$234.59. Said lubricants and oils were necessary for the opération of the said 
dredge and for the protection and préservation of its machines, machinery, 
and equipment. Said supplies were furnished and delivered to Dredge A 
upon the crédit of said dredge, upon the order of Edmund H. Mitchell, ownei, 
and A. D. O'Bryan, superintendent, of said dredge." 
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No. 16. — Nottingham & Wrenn Company. 

"This Is a daim for coal furnlshed to Dredge A by lihelant between June 
20, 1911, and September 6, 1911, amounting to S418.66. The said coal was a 
necessary supply for said dredge in order to enable It to operate the ma- 
chinery and maintain said dredge in a safe and working condition. The same 
^VRs furnished and delivered to .said Dredge A by order of Edmund H. Mitcti- 
ell, owner, and A. D. O'Bryan, superintendent." 

No. 17.— A. E. Pittman & Son. 

"This is a claim for tvvo-horse gas engine and appurtenances furnished by 
libelants to Dredge A on June 17, 1911. Said engine was used for the purpose 
of pumping water which was used upon said dredge in running its boiler, and 
was also used in pumping the said dredge free from bilge water. The same 
was so furnished while said Dredge A was at Beaufort engaged in dredging 
and was a necessary appurtenant thereto." 

[5] The foregoing daims are clearly for necessaries, being for ma- 
teriais, supplies, and repairs. They were furnished after the dredge 
was complète, and while actually engaged in the work for which it 
was constructed. They were furnished upon the crédit of the dredge. 
They corne clearly within the class of contracts upon which a maritime 
lien accrues, as defined by Mr. Hughes. He says : 

"Necessaries, in this connection, mean whatever is fit and proper for the 
service on which a vessel is engaged. Whatever the owner of that vessel, as 
a prudent man, would hâve ordered if présent at the time, cornes within the 
nieaning of the term as applied to those repairs done, or things provided for 
the ship by order of the Master." Adm. 96 ; The Grapeshot, 9 Wall. 129. 

[B] One other claim remains to be disposed of : 

No. 19. — Acme Rubber & Manufacturing Company. 

"This is a claim for certain rubber sleeves furnished by libelant to Mitchell 
& Co. for Dredge A at the shipyard in Philadelphia, between December 20, 
1911, and Mardi 23, 1911, amounting to $1,336.50. Said rubber sleeves were 
shipped to Mitchell & Co. by Ubelant, and were kept for use in Connecting 
pipes through which the dredge discharged material from the channel as the 
same might become necessary in its opération. Said sleeves were so furnished 
to Mitchell & Co. while the dredge was at Philadelphia, and while the same 
was in process of construction; said sleeves being so furnished as a part of 
construction of said dredge. The necessity of said sleeves was determined by 
the distance from the dredge to where the mud was Inspected. The rubber 
sleeves were not used on the dredge until she hegan the work of dredging at 
Beaufort, N. O. They were not taken out of the original package until the 
work was begun. They were used to connect the pipes which discharged the 
imid and material, and were used from time to time until the dredge stopped 
work. They were necessary for the work at Beaufort, and were purchased 
to be used in said work." 

This claim seems to be along the border line. While the master 
finds that it was a part of the construction of the dredge, and was 
purchased while it was being constructed at the shipyard at Philadel- 
phia, it appears that the sleeves were not used, nor the package opened, 
until the dredge reached Beaufort, and begun the work of dredging. 
It is manifest, however, that, until supplied with the "sleeves," as 
found by the master, the dredge was not completed. It was not a suc- 
tion dredge. They come within the principle announced in The Win- 
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nebago, supra. They were "furnished for the completîon" of the 
dredge. The contract was niade while in course of construction, and 
the master finds "as a part of the construction." 

Careful considération, in the light of the principles of maritime law, 
as anno'unced and enforced by the authorities cited, leads me to the 
conclusion that the claims originating prior to May 11, 1911, and while 
the dredge was in the shipyard at Philadelphia, are for construction, 
and not repairs; that the cash and articles furnished between those 
dates were furnished for construction, and not maritime liens. I am 
also of the opinion that they were furnished upon the crédit of Ed- 
mund H. Mitchell. The claim for the articles, cash, and materials fur- 
nished and labor performed for the dredge after May 11, 1911, and 
while she was engaged in the work of dredging in Beaufort harbor, 
are for repairs and necessary supplies, clearly within the admiralty 
jurisdiction, and constitute maritime liens on the dredge. 

[7] Another view of the facts found in this record has been advanc- 
ed which is entîtled to careful considération. Conceding, pro hac vice, 
that by the statute of June 23, 1910, the claims originating, as found 
by the master, while the dredge was in the shipyard at Philadelphia, 
prior to May 11, 1911, are made maritime liens, the questions arise 
whether, as between them and the claims for materials and supplies 
furnished, as found by the master, while the dredge was in the port of 
Beaufort, engaged in the work for which she was designed and con- 
structed, they should be paid pro rata. In the opinion of Judge Smith, 
in Steam Dredge A, 204 Fed. 262, 122 C, C. A. 527 it is said : 

"Tbe gênerai rule, as to maritime liens of this class, is that, in the absence 
of spécial reasons existing for preferring one over the others, they will be 
placed upon the same basis as to rank and priority, where the supplies and 
repairs hâve been furnished and performed for the same voyage, or purpose, 
or substantially during the same perlod, or, as it may be otherwise stated, as 
a rule maritime liens for supplies and repairs furnished and performed in the 
same season and within a perlod of reasonable time are placed upon the same 
footing. Where they are separated by distinct voyages, or by an appréciable 
length of time, it has been held that those furnished and performed last are 
entitled to priority of payment, and the courts of maritime jurisdiction hâve 
also held generally that under spécial circumstances attending a claim of this 
character, such as supplies or repairs furnished or performed under circum- 
stances that saved the vessel from threatened loss or destruction, such a claim, 
although last in order of time, may yet be decreed priority in payment." 

The error found in the decree appealed from was that the record 
did not disclose "such spécial circumstances." Unless, therefore, the 
findings of the master discover "such spécial circumstances," assum- 
ing that the claims for labor and materials performed and furnished at 
Philadelphia are maritime liens, the decree now rendered should direct 
the application of the proceeds of the sale of the dredge to ail of the 
claims pro rata. 

In The Jérusalem, Fed. Cas. No. 7,294, Mr. Justice Story says : 

"A tradesman has a lien on a foreign ship, lying in a port of the United 
States, for repairs made by him on board, and such a lien vidll be preferred, 
in point of right, to a bottomry interest, which is prior in point of time, if it 
appear that the repairs were Indispensable." 
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Judge Hughes (E. D. Va.) in The Orner, Fed. Cas. No. 10,510, says : 
"Among materialmen, the one coiitiibuting 'most immediately' — that Is to 
say, at the latest stage of the voyage— to enable the vessel to complète it, has 
préférence over those who contributed at an earlier stage of the voyage." 

Hughes, Adm. 332 (176), stating the ground upon which a priority 
among maritime contract claims is based, says that such right of pri- 
ority is recognized, "as there is supposed to be an inhérent merit in 
certain ones over others, in the absence of spécial equities, arising 
from the comparative dates of their service, and other considérations." 
In the absence of authoritative décisions, or enhghtening judicial ex- 
pressions, as to the extent to which the maritime Hen given by the 
act of 1910, for claims attaching to vessels for supplies and materials 
furnished in their home ports, shall be enforced, when conflicting with 
claims of a similar character originating in foreign ports, resort must 
be had to analogies and suggestions based upon principles of justice 
and equity. Prior to the enactment of the act of 1910, the question 
presented in this case could not hâve arisen. Such claims were dé- 
pendent upon State statutes, enforceable in state courts. If, as insisted 
by counsel, the statute fixes upon a vessel for contracts for construc- 
tion, as found by the master, in its home port, a maritime lien of 
equal rank and merit as claims for supplies and repairs furnished or 
performed in a foreign part, it would seem that the basis or policy 
upon which a maritime lien is given for supplies or materials, is im- 
paired. If a vessel goes out from her port of origin, incumbered with 
maritime liens, based upon contracts for materials and supplies and 
construction, furnished upon the order of her owner, or bis repré- 
sentative, of equal rank and dignity as the lien given for repairs and 
supplies furnished in a foreign port to enable her to perform the mis- 
sion for which she is designed, her ability to obtain such supplies or 
secure such repairs as are necessary will be very seriously curtailed. 
While for such repairs and supplies as corne within the scope of the 
statute a maritime lien is given which may be enforced in rem, the 
power exercised by the courts of admiralty to apply to them the prin- 
ciples applied as between other maritime liens is not affected or re- 
stricted. The statute does not create a new or différent character of 
lien or right from that which existed in favor of those who furnished 
materials for repairs or supplies to a vessel in a foreign port, but 
extends such lien to the same class of claims furnished in her home 
port. The Sinaloa, supra. The statute gives "a maritime lien" in 
such cases, not a statutory lien. It is a recognized rule of construc- 
tion that when words are found in a statute, which hâve a well- 
defined, légal définition, or meaning, it will be presumed that the Lég- 
islature intended them to be construed in the light of such meaning; 
therefore, when a "maritime lien" is given for supplies and repairs 
furnished to a vessel in her home port, the term must be given the 
définition and meaning attaching to it in the administration of mari- 
time law. If, therefore, such spécial circumstances are found, in re- 
gard to the claims of libelants, furnishing repairs and materials while 
the dredge was in Beaufort, they would bring such claims within the 
exception to the gênerai rule. 
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The question, therefore, arises whether the findîngs of the master 
disclose such circumstances. It is not practicable to discuss, in dé- 
tail, the peculiar circumstances under which each of thèse claims origi- 
nated. The master finds that: 

"After the arrivai of said dredge into the port of Beaufort, N. C., where 
the opérations were to be begun, the said dredge was at that time In a leaky 
condition, and the owner, Edmund H. Mitchell, was at that tlme without funds 
wherewith to provide the necessaries in labor and materials for its préserva- 
tion. The said dredge stood then in need of certain repairs, supplies, and 
working facilities to enable it to carry on its opération of dredging in the wa- 
ters of the harbor of Beaufort, and, by reason of the supplies so furnished by 
libelants at Beaufort and Newbern, the said dredge was preserved and en- 
abled to continue its dredging opérations." 

He further finds that the supplies, advances, and repairs "were ab- 
solutely necessary and essential in order to enable the said dredge to 
continue to carry on to completion the opération of dredging," etc. An 
examination of the testimony as to the articles furnished and labor 
performed, as set out in the libels of Hyman Supply Company, Craven 
Foundry Company, Toison Lumber Company for repairs, etc., of Han- 
cock & Co., Alonzo Thomas, H. C. Jones, and S. P. Hancock for sup- 
plies, of the Texas Company for lubricating oil, of Nottingham-Wrenn 
Company for coal, of J. T. Beveridge for conveying coal and other 
necessaries to the dredge, and of A. E. Pittman & Son for a gas en- 
gine for pumping water from the dredge, etc., amply sustains the con- 
clusions of the master. Thèse articles, he finds, were ail furnished, 
and labor performed, on the crédit of the dredge, the testimony sus- 
tains this finding. They ail corne clearly within the définition of neces- 
sary repairs, supplies, and services, constituting maritime liens of 
high order. He finds that several of the libelants were assured by 
Mitchell that there were no liens or claims on the dredge; "that he 
had spent ail the money he had in constructing the dredge — sixty odd 
thousand dollars — that he had made up North." 

While thèse déclarations are not binding upon the libelants who con- 
structed the dredge, or furnished materials for her construction, they 
are not denied. They illustrate the wisdom of the well-settled prin- 
ciple that, when one of two innocent parties must suffer, the injury 
will be imposed upon the one who put it into the power of the wrong- 
doer to cause the loss. The libelants who constructed the dredge sur- 
rendered it to Mitchell, who, it seems, was insolvent, and enabled him 
to represent it in a f oreign port as his property, f ree of liens ; whereas, 
in truth, if libelants' contention is correct, it was literally shielded over 
with secret liens for amounts in excess of its value. It seems that the 
statute in force in Pennsylvania gives a lien "for construction work." 
26 Cyc. '763 (note 96). This state statutory lien they could hâve en- 
forced before surrendering the possession of the dredge, or before it 
was carried away from the shipyard. They elected not to do so, but 
permitted the dredge to go on her voyage into a foreign port as an 
unincumbered maritime entity. If, by reason of this course, volun- 
tarily taken by them, innocent persons, acting as they were justified 
in doing, furnished the dredge with articles necessary for her prés- 
ervation and the performance of her maritime mission, they should. 
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upon plain prînciples of equity, be given priority in the payment of 
their claims. 

An examination of the claim of libelant Howard S. Roberts dis- 
closes that a large part of it is based upon charges for commissions, 
computed upon the price of articles purchased and labor furnished in 
the construction of the dredge. It is difficult to entirely avoid the 
thought which cornes from the peculiar condition disclosed by the rec- 
ord. It appears that a man having a valuable government contract, 
the performance of which required a suction dredge of considérable 
proportions, purchased an "old hull" and made a contract for her 
construction, or, if preferred, her conversion, into such a dredge. He 
incurs an indebtedness of $24,000, none of which, it is claimed, has 
been paid, and for none of which is any security taken, and with this 
burden upon her she is permitted, under the conditions found by the 
master, to leave her domicile of origin in the possession of an owner 
who, as found by the master, was without funds with which to pro- 
vide for her safety, or to begin her opérations at Beaufort. There is 
an absence of évidence that anything was said by Mitchell, or any 
of the libelants furnishing materials for construction, about looking 
to the dredge for payment. Although ail of the debts were contracted 
at Philadelphia prior to May 11, 1911, no proceedings were instituted 
to enforce their payment until August 28, 1911, when Howard S. 
Roberts filed his libel; the others following during the months of 
October and November. Edmund H. Mitchell, pending this suit, filed 
his pétition in bankruptcy in the District Court for the Southern Dis- 
trict of New York. His schedule shows only nominal assers. 

A careful examination of the testimony taken by the master strongly 
impresses my mind with the conviction that the libelants, whose claims 
were based upon transactions had with Mitchell while the dredge was 
under construction, were looking to him personally for payment. He 
was not examined as a witness. A court of equity, in the adjustment 
of équitable liens, having regard to the inhérent merits of the claim- 
ants, in the light of ail the facts and circumstances disclosed by this 
record, would, I think, be compelled, upon the application of well- 
settled principles, to give priority to those claimants who furnished the 
supplies and performed the labor which were indispensable and abso- 
lutely necessary to enable the dredge to perform the work for which 
it was constructed. The claim for priority finds strong support on 
this ground; but I am of the opinion, for the reasons stated, that the 
claims originating prior to May 11, 1911, are for construction, and 
therefore not maritime liens. It has been frequently held by courts 
of admiralty that, after discharging the maritime liens upon a vessel 
which has been sold under the process of the court, if any balance re- 
mains in the hands of the court, it will be paid to libelants who hâve 
established debts not coming within the jurisdiction. This is because 
the court has seized and disposed of the res, and, as hère, the owner 
is insolvent. 

This opinion has been drawn out to an unusual, and probably unrea- 
sonable, length. Many of the questions presented upon the somewhat 
peculiar facts, in the light of the change wrought in the law of the 
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statute of June, 1910, are not free from difficulty and doubt. The 
amounts involved are to the parties interested large, and the resuit 
of the litigation, unfortunately too long delayed, of much importance. 
A decree may be drawn in accordance with the views expressed herein. 



CLARK V. ARIZONA MUT. SAVINGS & LOAN ASS'N et aL (DENNETT 

et al., Interveners) . 

(District Court, 1). Arizona. Mardi 12, 1914.) 

1. JUDGMENT (§ 349*) POWEB OF CoUET AT SUBSEQUENT TERM TO VaCATE — 

VOID JUDGMENTS. 

While a court has no power to vacate, modify, or amend a valid judg- 
ment or decree after the term at which it was entered, ail courts hâve 
the inhérent power to vacate at any time their own judgments rendered 
wiUiout, or in exceiss of, jurisdiction. 

[Ed. Note. — For otlier cases, see Judgment, Cent. Dig. g 685 ; Dec. Dig. 
{ 349.*] 

2. Judgment (§ 15*) — Jubisdiction to Rkndek — Confobmitt to Issues. 

Although a court has jurisdiction of tlie subject-matter of an action 
and of the parties, its power to render a valid judgment is nevertheless 
llmited by the nature of the suit and the issues made by the pleadings, 
and if It transcends such limits its judgment is witUout jurisdiction and 
void. 

[Eid. Note.— For other cases, see Judgment, Cent. Dig. §§ 22, 23; Dec. 
Dig. I 15.*] 

S. Judgment (§ 248*) — Confoemitt to Pleading. 

A suit by a stoekholder against the corporation and another, brought 
on behalf of himself and ail other stocUholders, in which the bill allèges a 
fraudulent transfer by its offlcers of ail of the property and assets of the 
corporation to its codefendant, and prays that such transfer be set aside 
and the property restored, that an accounting be had between the défend- 
ants and between the corporation and its stockholders, that a receiver be 
appointed and the affairs of the corporation be wound up and its assets 
distributed to those found to be entitled thereto, is a suit for an injury to 
the corporation and to enforce a right of the corporation for the beneflt 
of ail of Its stockholders, and a decree flnding that the transfer of the 
property was fraudulent, but confirming the title in the transférée, and 
adjudging that complainant, or other stockholders who hâve Intervened 
and adopted the allégations and prayer of his blU, recover from défend- 
ants the several amounts they had paid Into the corporation, and making 
the same a lien on the transferred property, was not authorized by due 
course of procédure, and is outside the issues and void as to stockholders 
who yvere not before the court, but had a right to expect such course of 
procédure to be followed and their rights protected. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 434 ; Dec. Dig. 
§ 248.*] 

4. Judgment (§ 342*) — Deckke in Excess of Jtjeisdiction — Poweb of Coubt 
10 Vacate. 

In such case the court has power at a subséquent term to vacate the 
decree, and to enter a decree in conformity to the pleadings and findings. 
[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 668-671 ; Dec. 
Dig. § 342.*] 

In Equity. Suit by Charles W. Clark against the Arizona Mutual 
Savings & Loan Association and the Arizona Trust Company. On 

♦For other cases ?ee same topic & § numbsb in Dec. & Am. Dlga. 1907 to date, & Rep'r Inileies 
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motion of John Dennett, Jr., and others, interveners, to dismiss péti- 
tion of other persons for leave to intervene. Motion overruled, and in- 
terlocutory decree entered. 

William M. Seabury, of Phœnix, Ariz., for plaintiff and interveners. 

Robert E. Morrison, of Prescott, Ariz., and Joseph E. Morrison and 
Richey & Dick, ail of Phœnix, Ariz., for Waring and others, stockhold- 
ers of Arizona Mut. Savings & Loan Ass'n. 

Stoneman & Ling, of Phœnix, Ariz., for receiver. 

SAWTELLE, District Judge. This is a bill in equîty, brought by 
Charles W. Clark, a citizen of the United States and a résident of the 
State of California, against the Arizona Mutual Savings & Loan Associ- 
ation and Arizona Trust Company, corporations organized and existing 
under the laws of the state of Arizona. The bill is brought by plain- 
tiff as a stockholder in said loan association, in his own behalf and in 
behalf of ail other stockholders in said association similarly situated, 
and seeks to hâve an attempted transfer by said loan association to said 
trust Company of ail of its assets annuUed and declared void and held 
for naught, and prays for an accounting between the two défendant 
companies, for the appointment of a receiver of said loan company, 
that its affairs be wound up, and its assets distributed to those found 
to be entitled thereto. The bill was filed on July 15, 1912. Plaintiff 
filed his written order to dismiss said bill on August 6, 1912, but 10 
days prior to the time of filing said order of dismissal the above-named 
John Dennett, Jr., and others, as stockholders of said loan association, 
filed their pétition for intervention herein, adopting the allégations of 
said original bill, and the court declined to dismiss the cause. 

On February 27, 1913, the then judge of said court entered a decree 
in favor of said interveners for the amount by each of them paid into 
said loan association, and impressed the assets so attempted to be trans- 
f erred to said trust company with a trust and lien in favor of each of 
the said interveners to the extent and amount by them paid into said 
association. On July 15, 1913, after the adjournment of the term of 
said court at which said decree of February 27, 1913, was entered, nu- 
merous other stockholders filed their pétition, in which they adopted 
the allégations of said original bill and asked leave to intervene in said 
cause and to be permitted to share in the distribution of the assets of 
said loan association. Said John Dennett, Jr., and the other interveners 
mentioned in said decree of February 27, 1913, hâve filed their motion 
to dismiss said pétition on the ground that this court has no authority 
or jurisdiction to grant the said pétition for intervention, or to alter, 
modify, or change said decree of February 27, 1913. 

This cause came on to be heard during a very busy term of the court, 
and it was not practicable at that time, without neglect of other im- 
portant duties, to prépare a written opinion. The substance of the 
views set out below were announced orally from the bench, and the 
reasons hère assigned were those which influenced the court in its dé- 
cision. They are now set out more at length : 

[ 1 ] If this court did not, in entering the decree of February 27, 1913, 
transcend the powers conferred upon it by law, and did not exceed its 
jurisdiction, then this court has no authority or jurisdiction, after the 
217 F,— 41 
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term at which said decree was rendered and the judgment thereîn en- 
tered, to vacate, modify, or amend said decree or judgment, and it will 
become the duty of this court to sustain the motion to dismiss the péti- 
tion of July 15, 1913, and to deny the prayer of the said petitioners to 
intervene. On the other hand, ail courts hâve the inhérent power to 
vacate at any time their own judgments rendered without or in excess 
of jurisdiction. Pollitz v. Wabash R. Co. (C. C.) 180 Fed. 950, and 
cases cited. The vital question, then, is whether this court exceeded 
its jurisdiction on the pleading and proof then before it in entering the 
decree of February 27, 1913. 

[2] It may be admitted as elementary, and as settled by undisputed 
authority, that a decree which finally détermines the equities of the 
parties before the court in a case where the court has jurisdiction of 
the subject-matter and of the parties, when the parties are before the 
court, and the issues determined and within the issues made by the 
pleadings and according, to due course of law, become a finality upon 
the expiration of the term at which it is rendered, and the court cannot 
at a subséquent term vary, alter, or amend it, except to correct clérical 
errors. But it does not follow from this that any decree which a court 
may render is after the expiration of the term at which it is rendered, 
beyond the power of the court. I refer to a few cases of the Suprême 
Court of the United States in which this subject is discussed. In the 
case of Standard Oil Co. v. Missouri ex rel. Hadley, 224 U. S. 280, 32 
Sup. Ct. 409, 56 L. Ed. 760, Ann. Cas. 1913D, 936, the court says : 

"For even If a court has original gênerai jurisdiction, criminal and civil, at 
law and in equlty, It cannot enter a judgment which Is beyond the claim as- 
serted, or which, in its essential character, is not responsive to the cause of 
action on which the proceeding was based. 'Though the court may possess 
jurisdiction of a cause, of the subject-matter, and of the parties, it is still 
limited in its modes of procédure, and in the extent and character of its 
judgments. It must act judiclally in ail things, and cannot then trauscend 
the power conferred by law. If, for Instance, the action be upon a money 
demand, the court, notwithstanding Its complète jurisdiction over the sub- 
ject and parties, has no power to pass judgment of imprisonment in the peu- 
itentiary upon the défendant. If the action be for a libel or Personal tort, the 
court cannot order in the case a spécifie performance of a contract. If the 
action be for the possession of real property, the court is powerless to admit 
In the case the probate of a wlU. * * • The judgments mentioned, given 
in the cases supposed, would not be merely erroneous; they would be abso- 
lutely vold, because the court in rendering them would transeend the limits 
of its authority in those cases.' Windsor v. McVeigh, 93 U. S. 274, 282, 23 L. 
Ed. 914, 917. See, also, Reynolds v. Stoekton, 140 U. S. 265-268, 11 Sup. Ct. 
773, 35 L. Ed. 467-469 ; Barnes v. Chicago, M. & St. P. R. Co., 122 U. S. 1, 14, 
7 Sup. Ct. 1043, 30 L. Ed. 1128, 1132." 

Speaking on this subject in the case of Windsor v. McVeigh, 93 U. 
S. 274-282 (23 L. Ed. 914), the court says: 

"The doctrine Invoked by counsel, that, where a court has once acquired ju- 
risdiction, it has a right to décide every question which arises in the cause, 
and its judgment, however erroneous, cannot be collaterally assailed, is un- 
doubtedly correct as a gênerai proposition, but, like ail gênerai propositions, 
is subject to many qualifications in its application. AU courts, even the high- 
est, are more or less limited in their jurisdiction; they are limited to par- 
ticular classes of actions, such as civil or criminal ; or to particular modes oî 
adMinistering relief, such as légal or équitable ; or to transactions of a spécial 
character, such as arise on navigable waters, or relate to the testameutary 
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disposition of estâtes; or to the use of particular process In the enforeement 
of thelr i'ddgiuents. Norton v. Meador, Circuit Court for California. Ttiough 
the court may possess jurisdiction of a cause, of the subject-matter, and ol 
the parties, it Is still limited in its modes of procédure, and in the extent and 
character of its judgments. It must act judldally in ail things, and cannot 
then transeend the power conferred by the law. If, for instance, the action 
be upon a money demand, the court, notwithstanding its complète jurisdiction 
over the subject and parties, has no power to pass judgment of Imprisonment 
in the penitentiary upon the défendant. If the action be for a libel or Per- 
sonal tort, the court cannot order in the case a spécifie performance of a con- 
tract. If the action be for the possession of real property, the court is power- 
less to admit in the case the probate of a will. Instances of thls kind show 
that the gênerai doctrine stated by counsel is subject to many qualifications. 
The judgments mentioned, given in the cases supposed, would not be merely 
erroneous; they would be absolutely vold, because the court In rendering 
them would transeend the Umits of its authority In those cases. See the lan- 
guage of Mr. Justice Miller, to the same purport, in the case of Ex parte 
Lange, 18 Wall. 163 [21 L. Ed. 872]. So It was held by this court in Bigelow 
V. Forrest, 9 Wall. 341 [19 L. Ed. 596], that a judgment In a confiscation case, 
condemning the fee of the property, was vold for the remainder, after the 
termination of the life estate of the owner. To the objection that the decree 
was conclusive that the entire fee was conflscated, Mr. Justice Strong, speak- 
ing the unanimous opinion of the court, replied : 'Doubtless a decree of a 
court, having jurisdiction to make the decree, cannot be impeached collateral- 
ly ; but, under the act of Congress, the District Court had no power to order 
a sale which should confer upon Oie purchaser rights outlasting the life of 
French Forrest (the owner). Had it done so, it would hâve transcended its 
jurisdiction.' So a departure from established modes of procédure wlU often 
reuder the judgment void. * * » The doctrine stated by counsel is only 
correct when the court proceeds, after acquiring jurisdiction of the cause, ac- 
eording to the established modes govemlng the class to which the case be- 
longs, and does not transeend, in the extent or character of its judgment, the 
law which is applicable to it. The statement of the doctrine by Mr. Justice 
Swayne, in the case of Cornett v. Williams, reported in 20 Wall. 250, 22 L. Ed. 
254, is more accurate. 'The Jurisdiction,' says the justice, 'having attached in 
the case, everything done within the power of that juriêdiction, when collater- 
ally questioned, is held conclusive of the rights of the parties unless impeach- 
ed for f raud.' " 

In Barnes v. Chicago, etc., Railway, 122 U. S." 1-14, 7 Sup. Ct. 1043, 
1050 (30 L. Ed. 1128), the court says : 

"Every decree in a suit In equity must be considered in connection with the 
pleadlngs, and, if its language is broader than is required, it will be limited 
by construction so that its effiect shall be such, and such only, as is needed 
for the purposes of the case that has been made and the issues that hâve 
been decided. Graham v. Kailroad Co., 3 Wall. 704 [18 L. Ed. 247.]" 

In Reynolds v. Stockton, 140 U. S. 265, U Sup. Ct. 773, 35 L. Ed. 
467, the court uses this language : 

"The inquiry is: Had the court jurisdiction to the extent claimed? Juris- 
diction may be deflned to be the right to adjudieate concernlng the subject- 
matter in the given case. To constitute this there are three essentials : First, 
the court must hâve cognizance of the class of cases to which the one to be 
adjudged belongs ; second, the proper parties must be présent ; and, third, the 
point decided must be, in substance and effect, within the issue. That a 
court cannot go out of its appointed sphère, and that its action is void with 
respect to persons who are strangers to its proceedings, are propositions 
established by a multitude of authorities. A defect In a judgment, arising 
from the fact that the matter decided was not embraced within the issue, 
has not, it would seem, received much judici^l considération ; and yet I can- 
not doubt that, upon gênerai princlples, such a' defect must avold a Judgment." 



644 217 FEDERAL REPORTER 

The court then proceeds to discuss the validity of a Judgment which 
is not embraced within the issues, and says : 

"A judgment upon a matter outside of the issue must, of necessity, be alto- 
gether arbitrary and unjust, as it concludes a point upon which the parties 
hâve not been heard. * * • 'The matter in issue' has been defined in a 
case of leading authorlty as 'that matter upon which the plaintifE proceeds by 
his action, and which the défendant controverts by his pleading.' King v. 
Chase, 15 N. H. 9 [41 Am. Dec. 675]. But without multiplylng authorities, 
the proposition suggested by those referred to, and which we afflrm, is that 
in order to give a judgment, rendered by even a court of gênerai jurisdlction, 
the merlt and finality of an adjudication between the parties, it must, with 
the limitations heretofore stated, be respousive to the issues tendered by the 
pleadings." 

A judgment must accord with and be warranted by the pleadings of 
the party in whose f avor it is rendered ; if it is not supported by the 
pleadings, it is fatally defective. 23 Cyc. 816, and cases cited. There 
are many cases in the state courts which décide the same questions, but 
as the décisions of the Suprême Court are décisive of the issue it has 
not been thought necessary to cite them. 

[3] Let us examine the pleadings to ascertain what are the issues in 
the case. The bill was filed by a stockholder in the loan association, on 
behalf of himself and ail other stockholders who might décide to come 
in and join in the suit. Its fundamental equity is the wrongful transfer 
of assets of the loan association to the trust company, and the funda- 
mental relief prayed for is the restitution of the assets of the loan as- 
sociation to the corporation, or to the receiver of that corporation, to 
be dis'wibuted to its stockholders on its dissolution by order of the 
court. 

Let us look to the allégations of the bill filed in this cause, which are 
adopted by the interveners mentioned, and whose names are set out in 
the decree of February 27, 1913. It is alleged, among other things, that 
the complainant is one of the many stockholders in said loan associa- 
tion who are the holders and owners of certificates of stock therein, 
and as such are entitled to ail the rights, privilèges, and property of 
such stockholders, and that said rights, among others, include the right 
of complainant and ail other stockholders similarly situated to partici- 
pate in ail of the assets of the défendant loan association, and upon 
the dissolution thereof to receive such, if any, of the property as may 
remain undistributed as the property of the défendant loan association 
after it had discharged ail of its obligations ; that the officers of said 
association, knowing that the same was insolvent and unable to meet 
its obligations, and without the knowledge of complainant and many 
others similarly situated, entered upon a fraudulent and corrupt agree- 
ment with certain persons for the organization of the Arizona Trust 
Company, for the purpose of taking over the assets and property of 
the loan association; that a pretended directors' meeting and stock- 
holders' meeting, at which the loan association, in considération of 
1,300 shares of the capital stock of the trust company, agreed to de- 
liver to the trust company ail of the said loan association's assets and 
property ; that said loan association had no right to convey ail or any 
of its assets to the said trust company, and that the said transfer was 
in f act a corrupt scheme ; th'at the loan association was insolvent, that 
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its officers knew this fact, and that they were trustées for the benefit 
of the complainant and the other stockholders similarly situated, and 
that the assets were impressed and charged with a trust for the ben- 
efit of the stockholders ; that there was a close and intimate relation- 
ship of trust and confidence existing between the officers of the défend- 
ant trust company and the officers of the loan association, and that it 
was their duty to safeguard and protect the interests of complainant 
and other stockholders ; that thèse officers violated their duties of trust 
and confidence, and dealt with the property belonging to the loan as- 
sociation for their own private and selfish ends, and without the slight- 
est benefit to either the loan association or its stockholders; that the 
transfer of the assets of the loan association to the trust company was 
f raudulent and void ; that at the time the trust company had no assets 
or property or any kind or character, and had none at the time it en- 
tered into the agreement with the loan association, and that the 1,300 
shares of stock of the trust company had no value of any kind or char- 
acter, and that the assets of the loan association were intermingled 
with the assets of the trust company in a deliberate and premeditated 
attempt to secure the assets and property of the loan association at a 
sacrifice of the rights of its stockholders ; that it was impossible to dé- 
termine the rights and equities of complainant and the other stockhold- 
ers of the loan association without a judicial accounting between both 
of the défendant companies, and that the officers and directors be com- 
pelled to account for their officiai misconduct in the matters set f orth ; 
and for that reason complainant brings this bill in equity in bis own 
behalf , and in behalf of ail others similarly situated, to the end that the 
transactions above herein set f orth, made between the défendants above 
named, be annulled and declared void and held for naught, and to the 
end that an accounting may be had between the two défendants, and 
between the loan association and other stockholders similarly situated, 
that a receiver be appointed to take charge of and administer the assets 
of the loan association, that others similarly situated, who may désire 
to intervene, be permitted to do so, and that they be awarded such re- 
lief as to a court of equity may seem proper. 

The prayer of the bill was : (1) That the transactions between the 
défendants be declared void ; (2) that a restitution of ail the assets of 
the loan association by the trust company be decreed ; (3) that an ac- 
counting between the défendants be had; (4) that an accounting be- 
tween the loan association and the complainant and those other stock- 
holders similarly situated be decreed ; (5) that a receiver for the loan 
association be appointed to reduce its assets to possession ; (6) that a 
master be appointed to take évidence of the facts alleged in the bill 
"and to détermine the rights and equities of complainant and ail of 
the parties concerned herein" ; (7) "that the afifairs of the said défend- 
ant loan association be wound up, its assets marshaled as aforesaid, and 
distributed to those found to be entitled thereto." 

The petitioners mentioned in the decree of February 27, 1913, ex- 
pressly state in their pétitions of intervention that they adopt the al- 
légations of the bill of complaint, and désire to be permitted to inter- 
vene in support of the allégations. Thèse pétitions then allège the cir- 
cumstances under which the petitioners were induced to exchange their 
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stock for the stock of the trust company, and their prayer is, in addi- 
tion to the prayer of the bill: (1) That they be allowed to intervene 
and pray in accordance with the form of complainants' bill; (2) that 
they be restored to their status as stockholders in the loan association ; 
(3) that a restitution of the assets be decreed against the trust company. 

Answers were filed by the loan association and by the trust company, 
which asserted the validity of the transfer and denied ail charges of 
fraud. 

It is plain that this was a stockholders' suit for an injury donc to 
the corporation, and the decree must be such as is authorized by the 
due course of procédure in such a case. Ail of the stockholders had 
the right to expect that such procédure would be followed, and that, 
upon a dissolution of said loan association and a distribution of its 
assets as prayed for in said bill, their interests would be fully protect- 
ed. It is equally plain that the avails of such a suit belong to the loan 
association, and are for the joint and equal benefit of ail of its stock- 
holders. It is said in Cook on Corporations (6th Ed.) p. 2426: 

"It is a well-established rule of law that a stockhoWer's suit to remedy a 
wrong done to the corporation must be in behalf of ail the stockholders, slnce 
thej' are equally interested in the results of the, suit." 

" 'An injury done to the stock and capital by négligence or defeasance is 
not an injury to such separate interest, but to the whole body of sitockhold- 
ers in coinmon.' " Id. p. 2429, note 1. 

"Money or property recovered from directors or third persons, in a suit in 
equity instituted by a stockholder in behalf of ail the stockholders, belonçs 
to ail the stockholders and not to the complaining stockholder. It goes to 
the corporation. The decree must be for the benefit of the corporation and 
not for the complainant stockholders." Id. p. 2431. 

See, also, Howe v. Barney (C. C.) 45 Fed. 668. 

"When a stockholder sues in equity to enforce a right belonglng to the cor- 
poration, or to enjoin or redress an Injury to the corporation, ail the stock- 
holders are interested in the resuit of tiie suit. It is not for his own benefit 
alone, but for the benefit of ail tlie stockholders, and it must therefore be 
brought on behalf of the complainant, and ail the stocltholders other than 
such, if any, as are made défendants." Clark & Marshall, Private Corpora- 
tions, vol. 2, p. 1708, and cases there cited. 

"Such a suit can only be maintained on the ground that the rights of the 
corporation are involved. ♦ • • The relief asked is on behalf of the cor- 
poration, not the individual shareholder, and if it be granted the complain- 
ant dérives only an incidental benefit from it." Id. p. 1709. 

"If a suit brought by a stocivholder on behalf of hlmself and the other stock- 
holders is based upon fraudulent or vcrongful acts or neglect on the part of 
the directors or other stockholders, they must 6e made parties défendant, so 
that they may hâve an opportunity to défend, and so that redress or relief 
may be given against them." Id. p. 1710. 

There is not in the bill, nor in any of the pétitions for intervention, 
any prayer that the transfer of the assets of the loan association be 
confirmed; but, on the contrary, the allégations of ail the pleadings 
are that such transfer is fraudulent and corrupt, and the prayer is 
for a restitution of the assets to the loan association or its receiver. 
There is no pleading to support the decree in this particular. There 
is no allégation in the bill or the pétitions that a restitution would be 
impossible or work a hardship to innocent stockholders. 

It is alleged that at the time of the said transfer the trust company 
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was insolvent and paid nothing of value for the assets of the loan as- 
sociation, and that the whole transaction was a fraudulent scheme. 
Then, why vest the title in the trust company? The effect of this 
transfer was to subject ail the assets of the loan association remaining 
after the payment of the interveners' preferred lien to the obligations 
of the insolvent trust company, thus leaving the shares of stock of 
the remaining stockholders valueless. 

This part of the decree is contrary to the usual course of procédure 
in such cases and without pleading to support it. It is novvhere al- 
leged or shown that any of the stockholders in the decree of February 
27, 1913, had been guilty of any act or omission which deprived them 
of their equal rights in the assets of the loan association. Paragraphs 
7 and 8 of said decree are as foUows : 

"Seventh. And to the end that the rights of ail of the interveners herein 
and of the outstanding stockholders In the défendant loan association who 
never exchanged their stock therein for stock In the défendant trust com- 
pany may be adequately preserved and protected, the court hereby confirms 
the sale and transfer of ail the assets of the défendant loan association to 
the défendant trust company, and adjudges that complète title is vested in 
the défendant trust company of, in, and to ail of the assets and properties of 
whatsoever kind or nature heretofore owned by the défendant loan associa- 
tion, subject only to the lien and charges hereinafter specifled. 

"Eighth. And for the further protection of the rights of the said interven- 
ers and the said stockholders In the défendant loan association who never 
exchanged their stock therein for stock in the défendant trust company, the 
court adjudges and détermines that ail of the assets and properties now or 
hereafter owned or acquired by the défendant trust company be, and they 
hereby are, impressed with the trust and lien in favor of each of the said 
interveners named herein to the extent and amount set opposite the naines 
of each, and in favor of the stockholders in the défendant loan association 
who never exchanged their stock therein for stock in the trust company for 
the amounts heretofore paid in by such last named persons in the following 
names and amounts: [Then follov^'s a list of the names, wlth the amount set 
opposite each name.]" 

If it be admitted that in this class of cases the avails of the litiga- 
tion belong to the corporation defrauded, and not to the complaining 
stockholders, then it seems to me that the learned judge erred in enter- 
ing the decree of February 27, 1913. The said decree with great par- 
ticularity gives the lien and déclares the trust for the benefit of cer- 
tain named stockholders, which the record ' shows are not the only 
persons who are stockholders of the loan association and theref ore en- 
titled to share in its assets. There is no law which authorizes the 
court to charge the entire property of the loan association with a lien 
and trust in favor of a part only of said stockholders, and leave the 
losses and the expenses of litigation to be borne by the remaining 
stockholders. 

Again, the said decree is conflicting in its provisions. In adjudging 
a fee of over $3,000 to the attorney for the interveners in this case, 
who was also originally the attorney of the plaintiff filing the bill, but 
which complainant is not mentioned in said decree of February 27, 
1913, the court must hâve found that he rendered services which en- 
titled him to a claim against the corporation itself, and which was a 
proper charge against the avails of the litigation which he had con- 
ducted, for the decree directs that this fee shall be paid out of the 
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funds belonging to the corporation in the hands of the receiver. If 
the services were not rendered for the corporation, and if the avails 
of the litigation which he conducted did not inure to its benefit, then 
the court was not authorized to pay him out of the funds which be- 
longed to the corporation. Such compensation should hâve come 
f rom the interveners or f rom funds which belonged to them alone. 

One provision of the decree limits the Hens granted by it to the 
interveners named therein, while another provision gives the attorney 
for the same interveners a substantial fee out of funds to which they 
had no interest, and which did not diminish the amounts to be received 
by them. Furthermore, if this was not a stockholders' suit for the 
benefit of the corporation and ail of its stockholders, then unquestion- 
ably every stockholder whose name is not mentioned in said decree 
of February 27, 1913, should hâve been made a party défendant in 
the cause and given his day in court. 

No provision for the losses incurred in the business of the loan 
association is made by this decree, though it is held by said decree 
that this association is and was insolvent, and the court approves and 
decrees the transfer of ail of its assets, charging thèse assets with liens 
in favor of persons who were only stockholders therein, and who are 
compelled to equally bear its losses and entitled to share in its assets 
only on an equality with ail of its stockholders. Certainly ail the 
stockholders must share equally in the losses and profits of the associa- 
tion, yet this decree expressly relieves the interveners and nonexchang- 
ing stockholders from any share of thèse losses or expenses, and leaves 
them to be borne by the stockholders who are not parties to the de- 
cree. Such an advantage is warranted by neither the law nor the 
pleadings in this cause. 

The transfer of said assets is declared to be fraudulent and void 
as to the parties named in the decree, and that the stockholders who 
exchanged their stock in the loan association for stock in the trust 
Company and subsequently became interveners were induced to ex- 
change their said stock "in reliance upon représentations theretofore 
made to them in the printed literature of one or both défendants, and 
by verbal statements made to them by the représentative of the défend- 
ants, and that such représentations were in fact false, and were known 
by the défendants to be false when made, and induced the said inter- 
veners to make the exchange of their said stock as aforesaid." 

It thus clearly appears that the company was guilty of f raud in the 
transfer of its assets and in the inducements held out to ail of its stock- 
holders to exchange their stock. The answers of the défendants show 
that the same représentations were made to ail the stockholders and 
deny their fraudulent character. Yet on the pleadings the court decrees 
that the parties to the decree shall be paid their claims in full, every 
cent that they hâve paid into the association, and be relieved from ail 
losses incurred in the business of said insolvent loan association and 
from the expenses of this litigation, including their own counsel's fées. 
No opportunity is given any créditer of the loan association to présent 
his claini, and other stockholders are given no opportunity to assert 
their equities in the assets of the corporation. 



CLARK V. AEIZONA MUT. SAVINGS & LOAN ASS'N 649 

[4] In view of thèse things, I am constrained to hold that ihe said 
decree of February 27, 1913, entered by the then judge of this court, 
was beyond the powers of said court under the issues raised by the 
pleadings, and that the court departed from the usual mode of pro- 
cédure to the détriment of the stockholders not a party to said decree. 
I am likewise of the opinion that thê court was without authority in 
this case to vest the title of the assets of the loan association in the 
trust Company, charged only with the said lien, and that such action 
is of no légal eflfect. For thèse reasons, said decree cannot be held to 
be a final détermination of the equities raised by the pleadings, or to 
be beyond the power of this court to modify it as the equities require. 

It is therefore ordered that the decree of the 27th day of February, 
1913, be and the same is hereby modified as follows : 

It is ordered that ail the properties and assets, of every kind and 
description, which were transferred to the trust company by the loan 
association, be restored to the said loan association, or the receiver 
for said loan association, and that ail contracts, conveyances, and 
agreements which were entered into by the said loan association or its 
agents or officers be and the same are hereby set aside, vacated, and 
annulled. 

It is further ordered that the trust company transfer and deliver to 
the receiver in this cause ail property of every kind received by it, 
its officers or agents, from or on account of the transfer of the said 
assets of the said loan association, or received by it from the use and 
investment or other disposition of any moneys or other property of the 
said loan association. 

It is further ordered that this cause be referred to Edwin F. Jones, 
standing master of this court, to state the account between the loan 
association and the trust company, and to that end he shall hear testi- 
mony and may examine and inspect ail papers on file in this court, or 
in the hands or possession of the receiver in this cause. 

It is further ordered that the said standing master ascertain and 
report the exact amount due by said loan association to each of its 
stockholders, and in order to do so he is directed to publish a notice 
in some newspaper in the city of Phœnix, for at least five times, re- 
quiring ail persons claiming to be stockholders in said loan association 
to file their claim, with proof thereof, with him within thirty (30) days 
from the first publication of such notice, and that he send by mail to 
each of the stockholders of said loan association a copy of such notice. 

It is further ordered that the said standing master report on the 
priorities or equities of ail persons claiming to be interested in the 
property of the said loan association and the order in which same are 
to be paid out of the assets of the said loan association. 

It is further ordered that the master report what are the rights of 
said loan association in any assets now in the hands of persons not 
parties to this suit, and whether or not same can be recovered from 
the parties to whom they were transferred. 

It is further ordered that the master ascertain and report what sum 
of money or other assets of the said loan association were unlawfuUy 
used by any officer or agent of either the loan association or trust com- 
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pany, and whether same or any part thereof can be recovered from 
said parties or their transférées. 

It is further ordered that the demurrers to the pétitions now on 
file seeking intervention be and the same are overruled, and that the 
petitioning parties mentioned in the pétition of July 15, 1913, be 
allowed to intervene in this cause and présent their claims to the mas- 
ter for adjudication in accordance with this decree. 

It is further ordered that Sims Ely, the receiver in this cause, be 
appointed gênerai receiver herein, with ail proper powers, and that 
he hold ail of the assets and property now in his hands belonging to 
either of said corporations until the further order of this court. 

Ail other questions are reserved until the coming in of the report 
of the master. 



DNITED STATES T. McCUïCHEN et aL 

(District Court, S. D. California, N. D. September 1, 1914.) 

No. A-12. 

1. Mines and Minebals (§ 36») — Oïl Locations — Validitt. 

Where subséquent locations are made In the Interest of and to protect 
and strengthen a prior location, neither of such subséquent locations will 
be held fraudaient, tliough made in whole or in part by persons who had 
no intentions of claimlng the land or any interest in it for themseives. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 87; 
Dec. Dig. § 36.»] 

2. Mines and Minebals (§ 36*) — Location — Geantees. 

Where several persons interested In a location of oll land conveyed 
their rights to one of their number for convenience in handling the land 
for their beneflt, he was bound to exercise the highest good faith toward 
the others interested in the location, and having neglected to do the as- 
sessment work for one year, and being of the opinion that the original lo- 
cators could not relocate after such failure, he was not gullty of fraud In 
proeuring a relocation by other relatives for the beneflt of the original 
parties. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 87; 
Dec. Dig. I 36.*] 

3. Mines and Minebals (§ 36*) — Oïl Location — Quantitt of Land. 

An oil location of 160 acres, If made in good faith by eight locators for 
the beneflt of elght other persons ellgible to locate, Is not f raudulent. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 87 ; 
Dec. Dig. § 36.*] 

4. Mines and Minebals (§ 36*) — Oil Location — Withdbawal or Land 

FROM Bntby. 

Where a grantee of an oll location was actually on the land, had ex- 
pended a large sum of money, and had discovered oil before the passage 
of Act Cong. June 25, 1910, c. 421, 36 Stat 847 (U. S. Comp. St. 1913, §§ 
4523, 4524), authorizing the withdrawal of oll land from entry. a with- 
drawal order, entered September 27, 1909, was Ineffective to terminate 
such corporation's right to land. 

[Eîd. Note. — For other cases, see Mines and Minerais, Cent. Dig. | 87 ; 
Dec. Dig. 36.*] 

•For otber cases see same toplc & i nvmbbe Id Dec. & Axa. Digs. 1907 to date, & Rep'r Indexes 
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5. Mines and Minerals (| 38*)— Oïl Land— Location— Withdbawal feom 
Entby — Receivers. 

In a suit by the United States to qiiiet tltle to cil land alleged to hâve 
been fraudulently entered, facts heM insufflcient to justify the appoint 
ment of a receiver pendente lite. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 87Vû- 
113 ; Dec. Dig. § 38.*] 

In Equity. Suit by the United States of America against G. W. 
McCutchen and others to quiet title to certain oil land. On application 
for the appointment of a receiver. Denied. 

E. J. Justice, Sp. Asst. Atty. Gen., of Greensboro, N. C, and A. 
I. McCormick, Sp. Asst. Atty. Gen., of Los Angeles, Cal., for the 
United States. 

Harding & Monroe, Lindiey & Eickhofï, and W. E. Colby, ail of 
San Francisco, Cal., for défendant Pacific Midway Oil Co. 

Lewis W. Andrews and T. O. Toland, both of Los Angeles, Cal, 
for défendant Maricopa Star Oil Co. 

Curtis H. Lindiey, of San Francisco, Cal., for défendant Obispo 
Oil Co. 

Samuel M. Shortridge, of San Francisco, Cal., for défendants 
Spreckles Oil Co. and J. D. Spreckles, Jr. 

J. W. Wiley, of Bakersfield, Cal., for défendants McCutchen and 
McCutchen Bros. 

A. L. Weil, of San Francisco, for défendant General Petroleum Co 

DOOLING, District Judge. This is a bill in equity, brought by 
plaintifï for the purpose of quieting its title to the S. W. % of section 
32, township 12 N., range 23 W. S. B. M., situated in Kern county 
The land is oil-producing land, and is averred in the bill to be of a 
value exceeding $10,000,000. The présent motion is for the appoint- 
ment of a receiver. Upon the hearing of the motion something over 
40 affidavits were submitted, together with nearly 700 pages of type- 
written testimony, which was taken in support of and in opposition 
to the application for a patent to this land, made on behalf of the 
défendant Pacific Midway Oil Company. An extended review of 
ail of this testimony is impossible within the limits of this décision. I 
must content myself with a brief statement of some of the salient 
facts, though the omission herefrom of any fact appearing in the 
évidence does not mean that such fact was not considered. 

In January, 1900, G. W. McCutchen, R. L McCutchen, Lena Mc- 
Cutchen (his wife), W. C. McCutchen, J. B. McCutchen, M. P. Mc- 
Cutchen (his wife), C. W. Johnson, and M. A. Johnson (his wife); 
known in the record as the McCutchen f amily, fîled a minerai location 
notice upon this land, and recorded the same in the office of the re- 
corder of Kern county. G. W. McCutchen, R. L. McCutchen, J. B. 
McCutchen, and W. C. McCutchen are brothers, known in the record 
as the McCutchen Bros., and M. A. Johnson is their sister. The 
location thus filed is known as the Lone Star location. Before the 
making of this location G. W. McCutchen, R. L. McCutchen, and 
C. W. Johnson, their brother-in-law, went upon the ground, surveyed 

•For other cases see same topic & i nximeeb in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ît, staked the corners, and put a mound around each stake. In De- 
cember, 1900, the other- locators by quitclaim deed conveyed their in- 
terest to R. h. McCutchen for the better convenience in handling it 
for them. He was to do the annual assessment work, presumed to be 
necessary in order to prevent others from locating the land. This 
work he did yearly until the year 1906. Failing to do the work in 
that year, he procured some of his wife's relatives, known as the 
Freears, to locate the land on January 1, 1907. This location was 
known as the Cormorant, and while actually posted on the land con- 
tained a misdescription of it, both as to township and range, and an 
amended location by the same persons was made on December 15, 
1908. This location was also posted on the land; but it, like its 
predecessor, contained a misdescription, this time as to the range only. 

By deed dated December 5, 1908, the locators of the Cormorant 
quitclaimed to the McCutchen Bros. ; but before that, in November 
of that year, the latter had already begun the érection of a standard 
drilling rig upon the land, which rig they afterwards completed at 
an expense of about $2,000. Though this deed is dated December 5, 
•1908, the last acknowledgment thereon is dated February 2, 1909, 
on which day also it was recorded. In January, 1909, and before re- 
ceiving this deed, the McCutchen Bros., through G. W. McCutchen, 
entered into negotiations with one C. W. Smith, looking to the mak- 
ing of an agreement by which Smith was to develop the land, and, if 
oil were discovered, he was to apply for a patent therefor, upon the 
receipt of which he should convey the north half thereof to the Mc- 
Cutchen Bros, and retain the south half for himself. In the develop- 
ment work he was to hâve the use of the rig which the McCutchen 
Bros, had placed on the land. Thèse negotiations resulted in the mak- 
ing of an agreement on February 26, 1909, with the Obispo Oil Com- 
pany, which had been organized through the efforts of Smith and 
others for the purpose of developing this land upon the conditions 
stated above. Thèse negotiations also had another resuit. One of 
the McCutchen Bros, was absent, and it was not possible to secure 
his signature to any agreement. The Cormorant locators had conveyed 
to the four McCutchen Bros., and while their deed correctly described 
the land their location notices did not. The absence of one of the 
parties, and a misdescription of the land prevented any immédiate 
action under the Cormorant location. 

G. W. McCutchen, who was negotiating with Smith, then procured 
another location to be made upon this land, which is known as the 
Hawk location. This location contained the names of himself and 
his sister, M. A. Johnson, two of the original Lone Star locators, to- 
gether with the names of six others, who permitted G. W. McCutchen 
to use their names for the purpose of locating the land, but who 
never claimed any interest therein. The location was made February 
12, 1909, and on February 13th a quitclaim deed from ail the other lo- 
cators to G. W. McCutchen was executed and recorded. The agree- 
ment with the Obispo Oil Company of February 26th, mentioned 
above, was made by G. W. McCutchen, who then held whatever titie 
was secured by the Hawk locators, and who on the same day by quit- 
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claim deed conveyed the land to the Obispo Oil Company, for the 
purposes in the agreement mentioned. Neither the deed nor the 
agreement referred to any of the locations that had been made upon 
the land, but simply described the land itself by government subdivi- 
sion. Under this deed and agreement the Obispo Oil Company in 
March, 1909, began opérations upon the land, and continued without 
interruption until August 5th of that year, by which time it had ex- 
peiided something between $16,000 and $18,000 in a vain attempt to 
discover oil. For lack of funds active opérations were suspended 
upon August 5th, and the land, rig, and machinery were left in charge 
of représentatives of the Obispo Oil Company, while the latter was 
endeavoring to secure more money, or make some other arrangement 
for the further development of the land. On September 27, 1909, the 
land was withdrawn by the withdrawal order of that date known as 
"temporary withdrawal order No. 5." 

The Obispo people were not able to make any arrangements until 
January 19, 1910, on which date the company entered into an agree- 
ment with one F. W. Nightingill (subject to the Obispo Company's 
contract with G. W. McCutchen) by which Nightingill agreed to pay 
the company $6,000 and take upon himself the fulfillment of the 
Obispo contract with McCutchen, and upon the discovery of oil, and 
the securing of a patent by him, he was to convey to McCutchen the 
north half of the land, and to the Obispo Company the southeast 
quarter thereof, retaining the southwest quarter for himself. Pursu- 
ant to this agreement the Obispo Oil Company on January 26, 1910, 
by quitclaim deed, conveyed the land to said F. W. Nighingill, and 
on February 7, 1910, the latter by similar deed conveyed it to de- 
fendant Pacific Midway Oil Company. This company, using the rig 
and machinery placed on the land by the McCutchen Bros, in Decem- 
ber, 1908, and beginning opérations in February, 1910, prosecuted 
the work of development uninterruptedly until June 6, 1910, at which 
time oil was discovered in paying quantity upon the southwest quarter 
of the land. Up to the time of the discovery of oil the défendant 
Pacific Midway Company had expended about $24,000. After discov- 
ery, and on June 27, 1910, another location, known as the Mudhen 
location, was made of the land in the name of five of the original 
locators of the Lone Star and three other McCutchens. Those of the 
original Lone Star locators whose names were not used in the Mud- 
hen location, were Geo. McCutchen, C. W. Johnson, and Mrs. M. A. 
fohnson. The other locators of the Mudhen ail conveyed to G. W. 
McCutchen by deed dated July 12, 1910. On July 2, 1910, the land 
was again withdrawn under the act of June 25, 1910. 

In the winter of 1910, the Obispo Oil Company began opérations 
upon the southeast quarter of the land, to which it was entitled to a 
reconveyance from the Pacific Midway Company under its contract 
with Nightingill, which the Pacific Midway Company had agreed to 
carry out. It sank three wells upon this quarter, one of which proved 
very productive. G. W. McCutchen, it will be remembered, was en- 
titled to a reconveyance from the Pacific Midway Company of the 
north half of the tract, containing 80 acres. In September, 1910, he 
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entered into a contract with the défendant Maricopa Queen Oil Com- 
pany, by which the company was to sink eight wells upon the westerly 
20 acres, under lease from him, by the terms of which he was to 
receive one-fourth of the product of the wells. This company op- 
erated up to October, 1913, by which time it had sunk seven of the 
eight wells required, and had been by agreement with McCutchen re- 
lieved of the necessity of sinking the eighth. In October, 1913, it 
sold its lease to the défendant Maricopa Star Oil Company, which 
is now in possession and operating upon the 20 acres mentioned. The 
remaining 60 acres of the north half of the tract were sold by G. W, 
McCutchen to J. D. Spreckles, Jr., in April, 1911, for the sum of 
$120,000, $60,000 of which was paid by Spreckles before obtaining 
possession. Of thèse 60 acres, 20 acres, being the east half of the 
northwest quarter of the land in dispute, hâve passed to the owner- 
ship of the défendant Spreckles Oil Company, which has sunk seven 
wells thereon, and the remaining 40 acres hâve passed to the owner- 
ship of défendant General Petroleum Company, which company paid 
therefor a sum stated to be $281,482.46. This company has also sunk 
a number of wells on this 40 acres, and is now in the possession there- 
of. It will thus be seen that of the 160 acres involved in this action 
the défendants, the so-called operators, are in the possession of the 
following portions, their paper titles thereto being ail derived through 
G. W. McCutchen: 

Padflc Midway Company, S. W. % being 40 acres 

Obispo Company, S. B. ^ " 40 acres 

Maricopa Star Company, W, % of N. W. 14 " 20 acres 

Spreckles Company, B. ^ of N. W. % " 20 acres 

General Petroleum Company, N. E. ^ " 40 acres 

The Pacific Midway Company being under obligation to secure a 
patent, by reason of its contract with Nightingill, who in turn had 
assumed the obligations of the Obispo Company, made application for 
such patent on April 28, 1912, basing its application upon the Hawk 
location. Plaintiff has opposed this application in the Land Office, 
on the ground that said Hawk location was a fraudulent one, and made 
by seven dummy locators in conjunction with G. W. McCutchen for 
the purpose of fraudulently endeavoring to secure for said McCutchen 
160 acres of land, being 140 acres more than as an individual he could 
claim under the law. The présent bill is based upon the claim that 
the Hawk location was fraudulent for the reasons above set forth, 
and that as ail of the défendants hâve entered upon the land, and 
operated thereon, under this location and none other, the possession 
of each and the claims of each are tainted with the original fraud. 
The défendants in answer to this charge deny that there was any 
fraud in any of the locations, but claim that every location subséquent 
to the Lone Star location of January, 1900, was made in good faith 
in aid of that location and for the benefit of the original Lone Star 
locators. 

[1] If this claim be true, and the Hawk location and the Freear or 
Cormorant locations were made in the interest of and for the pur- 
pose of protecting and strengthening the original Lone Star location. 
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then neither the Cormorant location nor the Hawk location was a 
fraudulent one, even though made in wiiole or in part by persons who 
had no intention of claiming the land or any interest in it for them- 
selves. That the Cormorant location was made at the instance of 
R. L. McCutchen for the purpose claimed the testimony -leaves little 
room to doubt. The original Lone Star locators had conveyed to him 
for convenience in handling the land for their benefit; he had neg- 
lected to do the assessment vvork for 1906, which was deemed neces- 
sary to prevent the land f rom being located by others ; he was of the 
opinion that the original locators could not relocate after failure to 
do assessment work; and he therefore secured a relocation by other 
relatives. It is of interest to note in this connection that the Mc- 
Cutchen Bros., who were the only ones of the Lone Star locators pos- 
sessed of any means, had, before securing any deed from the Cor- 
morant locators, begun the érection of a standard rig, which eventually 
cost at least $2,000. 

[2] R. L. McCutchen was bound to act, in so far as this land was 
concerned, in the highest good faith towards the other members oi 
the McCutchen family, who had been the original Lone Star locators 
and had intrusted to him their légal title for protection. This is also 
true of Geo. McCutchen, W. C. McCutchen, and J. B. McCutchen, 
who with him were the grantees of the Cormorant locators. At the 
time of the Hawk location it seemed to be necessary to act quickly, 
one of the brothers was away, and his signature not available. There 
was a misdescription of the land in the Cormorant locations, and G. 
W. McCutchen, acting, if not upon the advice of Judge Claflin, a 
reputable attorney and former superior judge, at least with his kaowl- 
edge and acquiescence, caused the Hawk location to be made, and 
took a conveyance to himself, in order to be able to enter at once into 
a contract with C. W. Smith. Whether upon a trial of this cause 
it should be found that, as claimed, the Hawk location was for the 
benefit of and in support of the former locations, aind reverted to the 
Lone Star location, cannot, and need not, now be determined. 

[3] Such a location, if made in good faith, by eight locators, for 
the benefit of eight other persons eligible to locate, would not be fraud- 
ulent. The question hère is: Should a receiver be appointed under 
ail the circumstances disclosed? It must be borne in mind that ail 
of the operators who are now upon the land hâve expended their 
money in purchase and development in good faith, and without any 
knowledge of the existence of any fraud, if there were such, in the 
Hawk location, which was regular on its face. They hâve ail expfended 
large sums of money in developing what was undeveloped and un- 
improved territory. Not one of them has as yet been repaid the 
amounts so expended. Their opérations, at least, are not tainted with 
fraud, and it is not at ail certain that their good faith might not pro- 
tect them even against a finding that the Hawk location was a fraud- 
ulent one. 

[4] Moreover, the Pacific Midway Company was actually upon the 
land, had expended a large sum of money, and had discovered oil 
before the passage of Act June 25. 1910. c. 421, § 1, 36 Stat. 847 (U. 
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S. Comp. St. 1913, § 4523); and this court has held, in another pro- 
ceeding, that the withdrawal order of September 27, 1909, was in- 
effective. 

[5] The Pacific Midway based its application for a patentupon the 
Hawk location, because it appeared to be regular ; but, even if it were 
iiot, as under the évidence so far presented no fraud can be imputed 
to this Company, and as it was in possession, and had made discovery 
while the land was still open to exploration, it may well hâve in- 
augurated rights of its own. Besides, if the Hawk location were in 
fact invalid, it could not affect the rights of the McCutchen Bros., 
who were actually in possession, and engaged in the érection of a rig, 
at the time that it was made. And up to that time at least there seems 
to be no reason to doubt the truth of their claim that they were acting 
for the original Lone Star locators. The whole situation is too clouded 
to warrant the court at this time in disturbing the possession of the 
operating companies, whose good faith is beyond question, and who 
hâve expended such vast sums of money in developing what was 
before their advent wholly unproved, and possibly worthless, terri- 
tory. 

The application for the appointment of a receiver will therefore 
be denied. 



UNITED STATES v. GREAT LAKES TOWING CO. et aL 

(District Court, N. D. Ohio, E. D. June 15, 1914.) 

No. 8003 (72). 

1. Monopolies (§ 26*) — Anti-Teust Act — Unlawful Combinations — Equi- 

table Remedy. 

The Sherman Anti-Trust Act July 2, 1890 (26 Stat. 209, c. 647 [U. S. 
Comp. St. 1913, § 8820 et seq.]), section 4 of wMch alone relates to an 
équitable remedy for its violation, contains in terms no provision for 
équitable relief to the public, except by way of injunction or prohibition ; 
and while the power to dissolve an unlawful combination clearly exist.s, 
and should be exerclsed when necessary to give complète relief, the légis- 
lative policy as disclosed by the terms of the act is clearly to resort to re- 
straint rather than to dissolution, exeept where restraint alone is inadé- 
quate. The means to be employed to put an end to such a combination 
are governed by no uniform rule, but dépend upon the facts of the par- 
ticular case ; and even where dissolution seems to be required to the fur- 
nlshing of complète relief, such requirement does not necessarlly amount 
to more than that the combination be dissolved so far as unlawful. 

[ÏM. Note. — For other cases, see Monopolies, Cent Dlg. | 17 ; Dec. Dlg. 
§ 26.*] 

2. Monopolies (§ 26*) — Anti-Teust Act — Suit Against Unlawful Combi- 

nation — Eeceivership. 

While a reeeivership is proper, when necessary to efCect the dissolution 
of a combination whlch is unlawful, as In violation of the Anti- Trust Act, 
it is not always necessary, even in such case, and when it is not it shouUI 
not be resorted to. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 : Dec. Diar. 
8 26.*] ■ 

•For other cases see same topic & § numbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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3. Monopolies (§ 26*) — Anti-Trust Act — Suit to Restbain Unlawfui. Com- 
BiNATioN — Nature or Relief. 

A towing Company, which through purchases of the stock of other coœ- 
peting companies and the vessels of still other owners, acquired a large per- 
centage of the tugs operating on the Great Lakes, was adjudged to hâve 
, created a monopoly, in violation of the Anti-Trust Act by using unfair 
means to prevent competltors from doing business anyvphere on the Lakes. 
Held, that the violation of the law did not consist in the ownership of the 
stock and vessels so acqulred, but lu the Illégal method of dolng business ; 
that the remedy which would be most bénéficiai to the public was not a 
dissolution of the company through a reeeivershlp and sale of its vessels 
to a number of separate and independent purehasers, but a decree per- 
mittlng it to continue business under proper and stringent injunctive rég- 
ulations, which would eliminate the illégal practices and keep the way 
open for full and free compétition. 

[Rd. Note. — For other cases, see Monopolies, Cent Dig. | 17 ; Dec. Dig. 
I 26.»] 

In Equity. Suit by the United States against the Great Lakes Tow- 
ing Company and others. On settlement of decree for complainant. 

U. G. Denman, U. S. Atty., of Cleveland, Ohio, and E. P. Chamber- 
lin, Sp. Asst. U. S. Atty., of Bellefontaine, Ohio. 

Goulder, Day, White & Garry and Hoyt, Dustin, Kelley, McKee- 
han & Andrews, ail of Cleveland, Ohio (Harvey D. Goulder and Her- 
mon A. Kelley, both of Cleveland, Ohio, of counsel), for défendants. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. We reached the conclusion, upon final hearing, 
that the défendant Great Lakes Towing Company and the corpora- 
tions which it contrôla constitute a combination in violation of the 
Anti-Trust Act. 208 Fed. 733, 746. 

The towing company was given opportunity to présent, if it could, 
a feasible and satisfactory plan whereby the offending administrative 
practices mentioned in our opinion should be eliminated, and by which 
the towing company's services should be given for the equal benefit 
of ail vessel owners needing its facilities, and the rights of competitors 
be completely safeguarded, in which case, we said, the injunction need 
only forbid continued opération except in compliance with the terms 
of such plan. Otherwise, the parties were to be heard upon a plan 
of dissolution, with form of decree for injunction, and for receiver- 
ship, if necessary, to eflfect dissolution. The towing company there- 
upon presented a plan which it was urged would conform to the sug- 
gestion of the court. The government not only made spécifie criti- 
cisms upon various features of the suggested plan, but insisted that 
the combination could be efïectively terminated only through a sale of 
the physical properties of the towing company, under direction of the 
court, through a receivership by which the company should be operat- 
ed pending sale. 

We indicated, by mémorandum filed, that neither of the proposed 
plans was satisfactory, at least without important modifications, and 
gave opportunity for the présentation of further plans, both by the 

For other cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
217 F.— 42 
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government and the towing company, submitting also certain ques- 
tions on which we asked the views of counsel, The towing company 
still confines its suggestions substantially to the gênerai plan first pre- 
sented by it, and has offered no plan of dissolution. The government 
suggests no plan, except dissolution by way of sale of the towing con>- 
pany's assets, urging that as the only remedy, and to be effected only 
through receivership (in the absence of the towing company's consent 
to a plan of dissolution), modifying its former position only by sug- 
gestîng that the plan provide for the distribution of the property and 
business of the towing company among such number of separate, dis- 
tinct corporations, of divergent ownership, as may be necessary to 
restore compétitive conditions. 

[1] The Anti-Trust Act contains in terms no provision for équita- 
ble relief to the public on account of violations of the act, except by 
way of injunction or prohibition. Section 4, which alone relates to the 
équitable remedy, invests the appropriate courts with "jurisdiction to 
prevent and restrain violations of this act." It is made the duty of 
the district attorneys, under the direction of the Attorney General, 
to "institute proceedings in equity to prevent and restrain such vio- 
lations." The prescribed prayer of the pétition is that "such viola- 
tions shall be enjoined or otherwise prohibited," and provision is made 
for "such temporary restraining order or prohibition as shall be 
deemed just in the premises." While the power to dissolve an un- 
lawful combination clearly exists, and should be exercised when neces- 
sary to give complète relief, the législative policy, as disclosed by the 
terms of the act, is clearly to resort to restraint rather than to dis- 
solution, except where restraint alone is inadéquate. 

In United States v. Freight Association, 166 U. S. at page 343, 
17 Sup. Ct. 560, 41 L. Ed. 1007, injunction is spoken of as "more 
efficient than any other civil remedy." In the Reading Case, 226 U. 
S. 324, 33 Sup. Ct. 90, 57 L. Ed. 243, the only relief given, aside from 
cancellation of the 65 per cent, contracts, was injunctive. In Sani- 
tary Mfg. Co. v. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 L. 
Ed. 107, none but injunctive relief seems to hâve been given. More- 
over, where dissolution of an offending combination seems to be re- 
quired to the furnishing of complète relief, such requirement does not 
necessarily amount to more than that the combination be dissolved so 
far as unlawful; in other words, that the features which make it un- 
lawful be eliminated by whatever means may be necessary therefor. 
For example: 

In the Northern Securities Case, 193 U. S. 197, 24 Sup. Ct. 436, 
48 L. Ed. 679, dissolution was accomplished by requiring such Se- 
curities Company to largely reduce its own stock, and in lieu of the 
stock so retired to distribute to its own stockholders a proportionate 
amount of the compétitive stocks held by it. In the Standard Gil 
Case, 223 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. 
S.) 834, Ann. Cas. 1912D, 734, the New Jersey corporation, which 
held the stocks of a large number of other corporations in exchange 
for its own, was required to distribute the stock so held among its 
own stockholders. In the Tobacco Case, 221 U. S. 106, 31 Sup., Ct 
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632, 55 L. Ed. 663, the business was divided between four corpora- 
tions; the controlling companies being again so subdivided that busi- 
ness control was in the hands of a large number of separate corpora- 
tions. Certain stock distributions were made, and injunctive reb'ef 
given. In the Union Pacific Case, 226 U. S. 470, 33 Sup. Ct. 162, 57 
L. Ed. 306, dissokition was effected by the sale of the Southern Pa- 
cific stock. In the Reading Case, the unlawful combination was held 
to exist as to the Temple Iron Company and the 65 per cent, con- 
tracts ; and défendants were enjoined from voting the stock of the 
iron Company, the contracts referred to were canceled, and their fur- 
ther exécution enjoined. In the St. Louis Terminal Case, 224 U. 
S. 383, 32 Sup. Ct. 507, 56 L. Ed. 810, the unlawful condition was re- 
lieved against by such revamping of the conditions as that ail the rail- 
road companies could get the benefit of the terminal facilities on equal 
terms. 

It is thus seen that, even where the remedy by injunction is thought 
to be inadéquate, there is no uniform rule respecting the means to be 
employed in putting an end to the unlawful combination. Each case 
must stand upon its own facts; and methods adopted in other cases 
are not necessarily to be followed as précédents, except where the 
same situation is presented. Union Pacific Case, 226 U. S. 470, 474, 
33 Sup. Ct. 162, 57 L. Ed. 306. 

[2] While receivership is clearly proper when necessary to effectu- 
ate dissolution (Union Pacific Case, supra; St. Louis Terminal Case, 
supra), it is not always necessary even in such case, and should not 
be resorted to except where necessary. In none of the anti-trust cases 
to which we hâve referred does there appear to hâve been actual re- 
ceivership. The nearest approach to it is in the Union Pacific Case, 
where a trustée was appointed to hold and transfer the stocks required 
to be disposed of. 

The controlling inquiry thus is: What remedy promises the most 
efifective measure of relief against the evils which we hâve found to 
exist ? 

[3] In the instant case, the evil to be remedied is not the ownership 
by the towing company of the corporate stocks of the Dunham and 
the Union Companies, the Thompson Towing & Wrecking Associa- 
tion, the Hand & Johnson Tug Line, and the Great Lakes Towing 
Company, Limited. Thèse companies were not substantial competitors. 
No good would resuit from distributing to the stockholders of the 
towing company the stocks of the five companies above enumerated ; 
and the government does not so request. Nor does the evil réside in 
the mère ownership of the corporate stocks, or physical properties, 
or both, bought from the other corporations or individuals. It is con- 
cededly impossible to restore to the sellers the properties so bought. 
The combination represented by the towing company violâtes the 
Sherman Act because it is a monopoly created by abnormal and un- 
fair means, the most important of which are (a) the System of exclu- 
sive contracts by which vessel owners who employ throughout the en- 
tire season the towing company's tug and wrecking service, at ail 
the ports covered by its tariffs (so far as the vessel owner had occa- 
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sion for such service), receive a large discount from tariff rates, which 
is denied to ail others; (b) the giving of spécial concessions, rebates, 
and discriminations to customers ; (c) the restraint of compétition by 
means of operating contracts, by unnecessary conditions imposed upon 
sellers of towing properties to buyers of tugs from the towing com- 
pany; and (d) unfair rate wars, ail adopted or engaged in for the 
purpose of obtaining and effectuating monopolistic control. Unless 
for such means, purposes, and practices, the size alone of the com- 
bination, or the mère unification of the towing interests thereby brought 
about, would surely not justify putting the towing company entirely 
out of business. 

Merely enjoining further opération by the towing company would 
injure, rather than benefit, the public by depriving it of the présent 
service pending the reorganization of a new and sufficient service. 
A receivership, and opération thereunder, until compétitive conditions 
should be restored, without utilizing the towing company's property, 
would amount to a partial and unnecessary confiscation. We are 
thus left practically to a choice of two remédies: First, selling; the 
towing company's properties to purchasers dissociated from the of- 
ficers, directors, and stockholders of the towing company, with the 
expectation that opérations will be carried on under a number of sep- 
arate and independent ownerships, each confined to a given port or 
group of ports, and by receivership insuring a continuance of service 
pending sale and the ability to deliver the towing company's properties 
upon sale; or, second, to permit continued opération by the towing 
company only upon complète élimination of the offensive practices un- 
der which its monopoly bas been created and maintpjned, and the 
imposition of such injunctive restrictions as will keep the way open 
for full and free compétition. The towing company is before the 
court and subject to its injunctive processes, including punishment for 
disobedience thereto; and if we can impose upon that company pro- 
hibitions, susceptible of enforcement, which shall eliminate past abuses 
and remove obstacles to free compétition, such course would provide 
the most effective relief available, and so would manifestly be for the 
public interest. 

We do not overlook the government's contention that a corporation 
which has, by improper practices, created a monopoly, will, if left in 
control, find means through indirect and secret methods to évade any 
injunctive restrictions which may be imposed. We also appreciate 
that the towing company's présent occupancy of the field places ail 
prospective competitors at such disadvantage as in consideraljle meas- 
ure to deter them from entering into compétition. Nor do we fail to 
appreciate the insistence that this court cannot efïectively superintead 
tiîe conduct of the defendant's business. Indeed, in our former opin- 
ion we said that, for reasons there stated, it then seemed to us un- 
likely that a decree merely enjoining administrative practices would 
give complète relief, in the absence of radical change in the funda- 
mental principles upon which the towing company was organized and 
operated, one of which reasons was the fact that a decree command- 
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ing cessation of purely administrative practices would not be self- 
executing. 

In spite, however, of thèse difficulties, we are convinced, after ma- 
ture considération, that continued opération by the towing company 
under proper and stringent injunctive régulations will, if obédience 
to such régulations can be adequately enforced through punishment for 
contempt, give better assurance of free compétition and better public 
service than is promised by a division of the towing company's prop- 
erties among several new ownerships. • In reaching this conclusion, we 
take into account the unsatisfactory history of the towing business 
previous to the organization of the Great Lakes Towing Company, the 
fair possibility of a récurrence of those conditions if the parties in- 
terested in the towing company's business are whoUy excluded from 
the field and the new organizations released from ail restraint by 
means of our decree, and the possibility of a renewal of the présent 
monopoly through the reacquisition of the interests in the new or- 
ganizations by those now interested in the towing company (which 
again would be released from the restraint of our decree), and the 
fact that under the plan we propose to adopt we shall hâve, if such 
plan can be enforced, the effect of 14 separate organizations, so far 
as concerns opportunities for compétition and the avoidance of dis- 
criminations, and under the continued control of this court. 

The plan we hâve adopted, not only includes the limitation con- 
tained in the plan presented by the towing company, but in the ex- 
tent and stringency of its provisions goes far beyond that plan. For 
example: The so-called "exclusive contracts" are forbidden, not only 
as affecting more than one port, but as applied to even one port ; and 
such restrictions, as well as the towing company's tariffs, are made 
to apply to ail classes of service given by that company. Stringent 
provisions against unfair rate cutting are also contained, and the pro- 
vision against discriminations is practically unlimited. Again, we hâve 
sought to impose the gênerai prohibitions contained in the Sherman 
Act, so far as applicable, as well as to apply the rules of the Inter- 
state Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat 379 [U. S. 
Comp. St. 1913, § 8.563 et seq.]) as far as seems possible unless Con- 
gress shall include within the terms of that act corporations of the 
class of the towing company. 

We see no reason to doubt that under the decree as drafted obédi- 
ence to the injunctive process can be enforced, and disobedience there- 
to punished, without serions difiiculty, for opération is expressly for- 
bidden, except in strict compliance with the terms of the decree. Re- 
ceivership and sale will, however, be resorted to in the event that the 
towing company shall not consent to be bound by the plan embodied 
in our decree. 

The decree will be filed contemporaneously with this opinion, and 
notice thereof given by the clerk to counsel for ail parties. It will 
not be entered until further order, nor until after the expiration of the 
time given the towing company to file the consent providcd for by 
the sixth paragraph of the decree. 
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Injunction is not by the decree filed herewith made to run against 
the Great Lakes Towing Company, Limited, because, perhaps by in- 
advertence, that company appears not to hâve been made a défendant. 
Opportunity should be given to bring it in, if desired. 



EADIE V. NOllTIÏ PAC. S. S. CO. et al. 
(District Court, N. D. California, First Division. July 10, 1914.) 

No. 15636. 

1. ADMIRALTY (§ 10*) JUKISDICTION "MARITIME CONTKACTS" BOND CON- 

DITIONED ON PERFORMANCE OP CHABTEK PABTT. 

A boud executed by a surety company, conditloned for the payment of 
any damages arislng from the breach by the charterer of the covenants 
and conditions of a charter party, is not a "maritime contract," but a 
eommon-law obligation for the payment of damages in case of default in 
the performance of such a contract by another, and a suit thereon is not 
wlthin the jurisdiction of a court of admiralty. 

[Ed. Kote.— For other cases, see Admiralty, Cent. Dlg. §§ 131-149, 185- 
190 ; Dec. Dlg. § 10.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Maritime Contract] 

2. Shipping (§ 58*) — Suit foe Beeach of Oiiarteb — Damages. 

An averment, In a llbel by the owner of a vessel against a tlme charter- 
er, flled before the expiration of the charter terni, that respondent has 
refused to continue the use of the vessel, does not state a cause of action 
for the recovery of damages beyond the charter hire as it becomes due. 

|Bd. Note.— For other cases, see Shipping, Cent. Dlg. §§ 233-244, 314, 
327 ; Dec. Dlg. | 58.*] 

In Admiralty. Suit by William Eadie against the North Pacific 
Steamship Company, the Illinois Surety Company, and the freights of 
the British steamer Cetriana. On exceptions to libel. Exceptions sus- 
tained. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for libelant. 

C. H. Sooy, of San Francisco, Cal., for respondent North Pac. S. 
S. Co. 

F. R. Wall, of San Francisco, Cal., for respondent Illinois Surety Co. 

DOOLING, District Judge. The libel herein sets forth that libelant 
chartered its vessel, the Cetriana, to the libelee North Pacific Steamship 
Company for the period of 12 months from the date of the delivery of 
said vessel, at an agreed charter hire of $75 per day, said vessel to be 
delivered between January 1 and 5, 1914. The charter party is made 
a part of the libel, and provides, among other things : 

"This charter party shall only become effective after the second party shall 
hâve furnished a duly executed bond from a bond or surety company, in a 
form sàtisfactory to said party of the flrst part, blndlng said surety in the 
sum of $15,000, United States gold coin, for the falthful performance of eacb 
and ail of the provisions, covenants, and agreements in said charter party, 
on the part of said party of the second part to be performed." 

•For other cases see same toyic i § uuMiiUK in Dec. & Am. Digs. 1907 to date, & Bepr ludejes 
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The libel aiso allèges the exécution of such bond in the sum of 
$15,000 by the libelee IlHnois Surety Company, which bond is also 
made a part of the hbel, and contains the following provisions . 

"The condition of the above obligation is such that, whereas, the said North 
Pacific Steainshlp Company and the said Willlani Eadie hâve entered Into a 
contract of charter party under date of December 22, 1913, wherein and where- 
by the said \Mlliaru Eadie chartered to the said North Paclflc Steamship Com- 
pany, a corpoiation, the steamship Cetriana, under the terms and conditions 
in said charter party set forth, a copy of which charter party is hereto at- 
tached and made a part hereof as fully as if set forth at length herein: Now, 
therefore, if the said North Pacific Steamship Company, a corporation, shall 
well and truly keep and perforni ail the covenants, conditions, and agreements 
in said charter party on Its part to be kept and performed, then this obliga- 
tion to be vold ; otherwise, to remain in full force and effeet: Provided, how- 
€ver, this bond is executed upon the express condition précèdent that It shall 
not extend or cover the terms and conditions of the seventh paragrapb of 
said charter party. and the surety hereunder shail not be liable on account of 
any accident or Personal injury to any person whatsoever." 

The libel further avers the failure of the libelee North Pacific Steam- 
ship Company to pay the charter hire for the months of February, 
March, and April, 1914, amounting to the sum of $6,675, and that the 
said steamship company has also incurred indebtedness in and about 
the vessel, and which is a lien thereon, amounting to $472.07, and 
which under said charter party the said steamship company should 
bave paid. It is also averred in article IX of said libel : 

"That the said North Pacific Steamship Company has further refused to 
continue the use of the said vessel for the balance of said charter, by reason 
of which said libelant has suffered further damage, the exact amount of which 
said libelant is at this time unable to definltely allège, but on hls information 
and bellef allèges the same will exceed the sum of $10,000." 

The libel was filed April 7, 1914, and seeks to recover the sums 
mentioned from the North Pacific Steamship Company on the charter, 
and from the North Pacific Steamship Company and the Illinois Surety 
Company on the bond, and from certain freights under the provisions 
of the charter party. With the last we are not at présent concerned. 

The Illinois Surety Company has filed exceptions to the libel, on 
the grounds, first, that as to it the court has no jurisdiction because of 
the nonmaritime nature of the bond sued upon ; and, second, because 
article IX is surplusage, irrelevant, and impertinent, in that it allèges 
damages for a time subséquent to the filing of the libel. The North 
Pacific Steamship Company has also filed exceptions to the libel on 
substantially the same grounds. 

[1] The main question presented, therefore, has to do with the 
jurisdiction of the court to entertain the libel in so far as it is based 
upon the bond given by the Illinois Surety Company. This bond is in 
form an ordinary common-law obligation, the condition of which is 
that the North Pacific Steamship Company shall well and truly keep 
and perform ail the covenants, conditions, and agreements in the 
charter party on its part to be kept and performed. The covenants of 
the charter party are many and varied, but the obligation of the 
surety is not to perform thèse covenants, but to pay such damages as 
resuit from their nonperformance. The extent of the jurisdiction of 
the admiralty courts of the United States over contracts has never been 
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clearly and definitely determined. But the Suprême Court, in Insur- 
ance Co. V. Dunham, 78 U. S. (11 Wall.) 26, 20 L. Ed. 90, decided 
in 1870, lays down the rule that the true criterion by which to test 
the admiralty jurisdiction is the nature and subject-matter of the con- 
tract, as whether it is a maritime contract, having référence to mari- 
time service or maritime transactions. Whatever difficulty arises in 
determining what contracta are subject to the admiralty jurisdiction 
arises, of course, out of the application of this criterion to the matter 
immediately in hand, because in dealing with spécifie contracts it is not 
always easy to détermine whether they hâve to do with maritime serv- 
ice or maritime transactions within the meaning of the rule as laid 
down by the Suprême Court. In the case of Pacific Surety Co. v. 
Leatham & Smith T. W. Co., 151 Fed. 440, 80 C. C. A. 670, the Circuit 
Court of Appeals of the Seventh Circuit decided in 1907 that a bond 
similar to the one hère in suit was not the subject of admiralty juris- 
diction, holding that such a contract is not for maritime service, nor 
does its performance involve maritime transactions, because its sole 
obligation is for payment of money arising out of a breach of the 
terms of the charter party, and in no sensé for the performance of 
such terms. On the other hand, Judge Hanford, in Haller v. Fox 
(D. C.) 51 Fed. 298, decided in 1892, held such a bond to be a mari- 
time contract, and a suit thereon to be a matter of maritime jurisdic- 
tion, using the following language: 

"The bond In suit is to be construed as If It contained ail the promises and 
conditions of the contract [charter party] between the libelant and Fox. By 
this the respondents assured the libelant that their principal would do and 
perforai the thlngs specified in said contract, and obligated themselves to 
pay whatever damages should resuit from any failure on his part. This suit, 
therefore, is founded upon a contract relatlng direetly to the employment, 
navigation, supplying, repairlng, Insurance, and possession of a ship. Con- 
tracts touching thèse several matters are subjects of admiralty jurisdiction in 
this country." 

But is the suit on the bond founded upon a contract relating to the 
employment, navigation, etc., of a ship ? Is it not rather founded upon 
an obligation to pay money, and to pay money alone, which obligation 
becomes effective only upon the failure of another to perform a con- 
tract relating to the erriployment, navigation, etc., of a ship? The 
charter party is undoubtedly a maritime contract, and the admiralty has 
jurisdiction of a suit based thereon; the bond is nothing more than a 
common-law obligation, not that the terms of the charter party shall be 
complied with, but that upon a failure to comply with them the sure- 
ty will pay such damages as the owner of the vessel may bave suffered 
by reason of such failure. It was long an open question in this country 
whether a policy of marine insurance was the subject of admiralty 
jurisdiction, and it was not until 1870 that the Suprême Court, in In- 
surance Co. V. Dunham, above cited, finally set that question at rest. 
But in determining that a suit on such policy was maintainable in the 
admiralty, the court bases its décision on the fact that the contract of 
insurance sprang originally from the law maritime, and the further 
fact that it is a contract or guaranty that "the ship or goods shall pass 
safely over the sea, and through its storms and its many casualties, to 
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the port of its destination," and, paralleling this contract with that of 
affreightment, holds that "the object of the two contracts is, in the one 
case maritime service, and in the other maritime casualties." 

But in the case of the bond in suit we hâve an obligation based nei- 
ther upon maritime service nor upon maritime casualties, but upon 
the default of a third person in the performance of certain stipula- 
tions to which the surety was in no sensé a party. Libelee Illinois 
Surety Company did not agrée to perform the services to which the 
North Pacific Steamship Company was bound by the terms of the char- 
ter party, nor was it authorized to perform such services either by the 
charter party or the bond. The bond is not for the performance by 
the surety of any maritime service, nor does its obligation dépend up- 
on any maritime contingency or casualty. It becomes efifective solely 
upon the default of the charterer to perform his agreement, and even 
then its obligation would be resolved if the charterer should pay the 
damage occasioned by such default, as it is in law bound to do. The 
f act that the practice of executing such bonds in connection with char- 
ter contracts is of comparatively récent origin is not sufficient to con- 
fer jurisdiction upon the admiralty court, if such jurisdiction does not 
arise out of the nature of the contract itself. Unless this court has 
such jurisdiction, the surety is entitled to défend in a court of com- 
mon law, where he may, if he so désire, submit his défense to a jury. 

I am therefore of the opinion that the case of Pacific Surety Co. v. 
Leatham, etc., supra, is supported by the better reasoning, and that the 
exceptions to the libel on the ground of lack of jurisdiction must be 
sustained. 

[2] As to the second exception, based upon the averments of ar- 
ticle IX of the libel, I am of the opinion that nothing stated in this ar- 
ticle shows that libelant would be entitled to anything more than the 
charter hire as it became due. 

The exceptions are therefore sustained. 



POTOMAC MILLING & ICE CO. v. BALTIMORE & O. R. 00. 
(District Court, D. Maryland. November 2, 1914.) 

1. Pleading (§ 104*) — Plea— Demubeeb. 

Where plaintifï sued In a fédéral court in Maryland to recover damages 
for the destruction of buildiugs and varions articles of Personal property 
by a fire negligently set out by défendant railroad company tn West Vir- 
ginia, a plea to the jurisdiction, that the land in question was located in 
West Virginia, and that the court had no jurisdiction in the premises, did 
not meet the entire case, and was therefore demurrable. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 213-217 ; Dec. 
Dig. § 104.*] 

2. Courts (§ 269*) — JuEisDroTioN — "Transitobt Action." 

An action to recover for the value of Personal property destroyed is 
transitory, and may be brought in a fédéral court in a state other than 
that in which the property was situated. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 809; Dec. Dig. § 
269.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Transitory Action.] 

•For other casas see same topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rsp'r ladexes 
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3. Courts (§ 7*)— Jtjbisdiotion — Local oe Transitoet Action — What Law 

GOVERNS. 

In determlning whether an action is local or transi tory, the law of the 
forum governs. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 14, 16, 22-31; 
Bec. Dig. § 7.*] 

4. Courts (§ 269*) — Jurisdiction — Local ob Teansitory Action — Injury to 

Reai, Pkopeety. 

An action for the destruction of buildings In West Virginia by a Sre 
set out by défendant rallroad Company was local In character, for tres- 
pass on real property ; and, défendant belng présent and subject to suit 
in West Virginia, the action could not be maintalned In a fédéral court 
slttlng In Maryland. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. | 
269.*] 

At Law. Action by the Potomac Milling & Ice Company against 
the Baltimore & Ohio Railroad Company. On demurrer to defendant's 
plea to the jurisdiction. Sustained. 

Walter C. Capper, of Cumberland, Md., Harry G. Fisher, of Keyser, 
W. Va., and Albert A. Doub, of Cumberland, Md., for plaintiff. 
George A. Pearre, of Cumberland, Md., for défendant. 

ROSE, District Judge. The plaintifï is the owner of land in West 
Virginia. Its déclaration allèges that some of the buildings on such 
land, together with various articles of personal property therein, were 
destroyed by fire which had been caused by sparks which défendant 
had negligently permitted to escape from one of its locomotives. To 
recover for the damage thus done this suit is brought. 

[1] Défendant has pleaded that the land in question is in Minerai 
county, in the state of West Virginia, and that this court has, there- 
fore, no jurisdiction in the premises. To this plea the plaintifï de- 
murs. As the déclaration states that personal property of value be- 
longing to plaintiff was destroyed, the plea does not meet the entire 
case, and the demurrer to it will, therefore, on that ground hâve to be 
sustained. The parties hâve, however, fully argued the question as 
to whether this court has jurisdiction to entertain the suit, so far as 
it seeks to recover for damage to the real property ; and as that ques- 
tion will hâve to be decided at some stage of the proceedings, it might 
as well be passed on now. 

[2] Défendant contends that a suit for injury to real property is 
a purely local action and cannot be maintained in any court whose 
writ will not run into the county in which the land lies. When an 
action of trespass was a semi-criminal proceeding, there was good rea- 
son to require that redress for it be sought where the wrong was 
done. Any proceeding which may require the officers of the court to 
put somebody either in or out of possession of the land must necessa- 
rily be instituted in a tribunal which can give such relief. Soniething, 
perhaps, may be said for denying to other than local tourts jurisdic- 
tion over any action in which the title to land or the right to its posses- 
sion is one of the questions in dispute. The rule invoked by the de- 
fendant, when extended beyond the liniits named, is purely arbitrary. 

•For other cases see sams topic & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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In this particular case the fire which burned the buildings consumed 
Personal property. There is no question that this court may properly 
eiîtertain a suit to recover for the value of the latter. 

The defendant's responsibility for the damage to buildings will dé- 
pend on precisely the same state of facts as that which will détermine 
its responsibility for the destruction of the chattels. In short, the 
substantial issues involved and the testimony by which they are to 
be supported will be the same with référence to the real and the Per- 
sonal property. If the défendant is right, there will be cases in 
which it will be impossible for a deeply wronged landowner to secure 
redress. The inconvenience and occasional injustice which the rule 
relied on hère may cause has led a number of states to restrict its 
application or to abrogate it altogether. 

In West Virginia it is provided that any action at law, except an 
action of ejectment or unlawful detainer, may be brought where any 
of the défendants réside. Code W. Va. c. 123, § 1 (sec. 4734). 

[3] The only législation in Maryland upon the subject is section 
148 of article 75 of Bagby's Code, to the effect that if any trespass 
shall be committed on any real property, and the person committing 
the same shall remove from the county where such property may 
lie, or cannot be found in such county, such trespasser may be sued 
in any county where he may be found. There is in this case, of 
course, no suggestion that the défendant, the Baltimore & Ohio Rail- 
road Company, has removed from Minerai county, or that it cannot 
be found therein. It is clearly settled that on this question the law 
of the forum governs. Huntington v. Attrill, 146 U. S. 669, 13 Sup. 
Ct. 224, 36 L. Ed. 1123; Peyton v. Desmond, 129 Fed. 1, 63 C. C. 
A. 651.^ 

[4] The Court of Appeals of Maryland does not appear ever to 
hâve had before it a case in which it was sought to recover in the 
courts of this state for an injury doue to real property in another; 
but the distinction between local and transitory actions has been re- 
peatedly recognized in its décisions, and the Une of démarcation be- 
tween theni has been clearly defined. Thus, in Gunther v. Dranbauer, 
86 Md. 1, 38 Atl. 33, cited with approval in the subséquent case of 
Phillips v. Baltimore City, 110 Md. at page 435, 72 Atl. at page 904, 25 
L. R. A. (N. S.) 711, Judge McSherry said that the unerring test by 
■which it may be determined whether a particular cause of action 
«ounding in damages is local or transitory — 

"Inheres in the nature of the subject of the injury as dlflfering from the 
means whereby and the mère place at which the injury was inflicted. If the 
subject of the injury be real estate or an easement, * * * obviously the 
action must be local, for the reason that the injury to that particular real 
estate or easement could not possibly hâve arisen anywhere else than where 
the thing injured was actually situated. But if the subject of the injury be 
an individual, then an injury to that individuaTs person, uo matter by what 
means occasioned or where Inflicted, is essentially an injury to a subjeci not 
having a flxed, • • • Immovable location ; and an action to recover dam- 
ages tljerefor would necessarily be transitory." 

In the courts of Maryland, therefore, a suit for damages to real 
estate caused by fire negligently communicated to improvements there- 
on is local. Such was the common law of England, in spite of L,ord 
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Mansfield's opinion to the contrary in Mostyn v. Fabrigas, 1 Cowp. 
166, as the subséquent case of Doulson v. Matthews, 4 Durn. & Ê. 
(4 Term Rep.) 503, showed. Such is still the law of England, as 
determined in the relatively récent case of the British South Africa 
Co. V. Companhia de Mocambique, Law Rep. Appeal Cases (1893) 
602. 

The plaintiff, however, in effect argues that as the common law, 
according to one of its most distinguished disciples, was the perfection 
of human reason, and as that quality seems singularly lacking in the 
doctrine for which the défendant contends, it must foUow that the 
English judges and their American brethren who hâve followed in their 
footsteps, hâve misunderstood and misinterpreted the true meaning 
of the common law in this respect. It claims that the Suprême Court 
has restricted the old rule within narrow limits. Stone v. United 
States, 167 U. S. 182, 17 Sup. Ct. 778, 42 L. Ed. 127. In the case 
cited it was held that where the défendant had eut down trees growing 
on the plaintiff's land, and had converted them to his own use, the 
action would be transitory, if plaintiff chose to make the gravamen of 
his suit the conversion of the trees after they were eut, but local, if 
recovery was sought for the damage done to the land by the cutting. 
Ellenwood v. Marietta Chair Ce, 158 U. S. 105, 15 Sup. Ct. 771, 39 
h. Ed. 913. 

It is suggested that the distinction has thus become very much like 
that between tweedledum and tweedledee, which is a matter of the 
ending only. It relies on the reasoning of the Suprême Court of 
Minnesota in Little v. Chicago, St. Paul, Minneapolis & Omaha Rail- 
way Co., 65 Minn. 48, 67 N. W. 846, 33 L. R. A. 423, 60 Am. St. 
Rep. 421. It argues that, if the application of the old rule be con- 
fined strictly to cases in which the title or right of possession of the 
land is at issue, it will be given ail the force which either the later 
authorities or common sensé justify. I would be glad to accept this 
view. If in this case plaintiffs were remediless, I might feel it my 
duty to give a higher court an opportunity fully to consider the ques- 
tion anew. In point of fact, however, plaintiff will not hâve the 
slightest difficulty in suing the défendant in West Virginia and there 
securing the service of process upon it. 

Chief Justice Marshall felt, as does the plaintiff in this case, that 
from the standpoint of either reason or convenience little could be 
said for the old rule. Nevertheless he declared that the courts had 
made it clear that actions "are deemed transitory where the transac- 
tions on which they are founded might hâve taken place anywhere, 
but are local when their cause is in its nature necessarily local." And 
he added, "It would require a hardihood which I do not possess to 
pass this limit." Livingston v. Jefferson, 1 Brock. 203, 15 Fed. Cas. 
660. 

Where he did not dare to go, others may well hesitate to venture. 
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THE OALYPSO. 

(District Court, N. D. Callfornia, First Division. September 30, 1914.) 

No. 15522. 

A.L1ENS (§ 36*) — Offenses against Chinese Exclusion Acts — Liabiuty of 
Vessel — "Mastek of Vessel." 

A gasoline launcli was built and owned by two persons, one of whom 
owned a five-sixths interest. An agreement was signed by both owners 
of the vessel, provlding that the mlnority ovs'ner should make no con- 
tracts or debts, or take the vessel oût, or bire a crew vclthout a permit 
from the majority owner. He had previously, however, without the 
knowledge of the latter, had himself enrolled as master, and a week 
after the agreement he, with others, and without the knowledge or con- 
sent of the other owner, took the vessel and brought a number of Chi- 
nese, who were not entitled to enter the United States from Mexico, 
to a Callfornia port, where the vessel was seized under Chinese Exclu- 
sion Act May 6, 1882, c. 126, § 10, 22 Stat. 61, as amended by Act July 5, 
1884, c. 220, 23 Stat. 115 (Comp. St. 1913, § 4297), which provides that 
"every vessel whose master shall knowingly violate any of the provisions 
of this act" shall be forfelted to the United States. Held, that such 
minority owner was not the "master of the vessel," within the meaning 
of the act, as against the principal owner, and that the interest of the 
latter was not subject to cohdemnation thereunder. 

[Ed. Note. — For other cases, see Allens, Dec. Dig. § 36.* 

For other définitions, see Words and Phrases, Master of a Ship.] 

In Admiralty. Suit by the United States against the gasoline 
launch Calypso; WilHam L. Sassaman and Morris Pettenger, claim- 
ants. Decree for libelant as against the interest of claimant Pettenger 
alone 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. 
S. Atty., both of San Francisco, Cal. 
Lloyd, Cheney & Geibel, of Los Angeles, Cal., for claimants. 

DOOLING, District Judge. The gasoline screw steamer Calypso 
was seized in Monterey Bay, while engaged in unlawfuUy smuggling 
into this country certain Chinese not entitled to admission. This 
action is brought to hâve the vessel condemned in accordance with 
section 10 of the Chinese Exclusion Act, which is as follows: 

"Sec. 10. That every vessel whose master shall knowingly violate any of 
the provisions of this act shall be deemed forfeited to the United States, and 
shall be liable to seizure and condemnation in any district of the United 
States into which such vessel may enter or in which she may be found." 

The undisputed facts are as follows: 

The Calypso is jointly owned by Wm. L. Sassaman and Morris 
Pettenger; the former owning a five-sixths and the latter a one-sixth 
interest. Wm. H. Singleton is a creditor, who is, by agreement with 
the owners, entitled to a mortgage upon said vessel for $3,400, and 
the Los Angeles Creamery Company is also a creditor holding mort- 
gages thereon aggregating $760. Sassaman has put into the boat 
$.5,000, and Pettenger $1,000, in addition to the $3,400 secured by 
Singleton, and about $800 advanced by the Los Angeles Creamery 

*For otber cases see same topic & § kumbeb io Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Company, making the cost of the boat something over $10,000. On 
May 22, 1913, Sassaman was regularly enrolled by the collector of the 
port of Los Angeles as master of the Calypso, and thereafter, with 
the knowledge and consent of Sassaman, Oren H. Dickason was en- 
rolled as master on July 2, 1913, Ralph L,. Lopes on July 15, 1913, 
and James H. Castle on September 13, 1913. On November 24, 
1913, Pettenger, without the knowledge or consent of Sassaman, 
procured himself to be enrolled as master in lieu of James H. Castle, 
and was so enrolled on the ship's papers at the time of the contra- 
band voyage out of which this action arose. 

In December of that year certain creditors of Sassaman and Pet- 
tenger were pressing for payment, and Sassaman arranged a meeting 
with them for December 23d, and requested Pettenger ta attend. 
While Sassaman was endeavoring to satisfy the creditors in some 
way, and, indeed, while he was arranging with Singleton for the 
indorsement of notes, which finally did satisfy them, instead of 
attending this meeting, Pettenger, without Sassaman's knowledge, 
took the boat from Los Angeles to San Diego, the purpose of bis 
voyage being to secure a load of contraband Chinese to smuggle into 
the United States; but, as stated by the witnesses, on this voyage 
"he failed to make connections." After bis return from San Diego, 
and upon December 26, 1913, Pettenger entered into a written agree- 
ment with Sassaman as follows: 

"Amendment to articles of agreement made August 10, 1912, for the Calypso, 
between Wm. L. Sassaman and Morris Pettenger, both of Los Angeles, Call- 
fornia. 

"This agreement, made this twenty-third day of December, 1913, in con- 
sidération that Wœ. H. Singleton agrées to pay promissory notes to the 
amount of $3,400, which amount clears the indebtedness of the Calypso, I, 
Wm. L. Sassaman, and I, Morris Pettenger, agrée to give said Wm. H. Single- 
ton a mortgage on the Calypso for the amount of $3,400, with interest at 8% 
and deliver to Wm. H. Singleton the Insurance policy, which amounts to $5,- 
000.00 ; and, further, that X, Morris Pettenger, agrée to make no contracta or 
take the Calypso out on any trip without a permit from Wm. L. Sassaman, 
also that I, Morris Pettenger, agrée to borrow no money or give any Personal 
note at any tlme on the Calypso. It Is also agreed that I, Morris Pettenger, 
shal! not employ a crew without a permit from Wm. D. Sassaman, and under 
no circumstances shall the ship's papers be transferred to any one except by 
Wm. L. Sassaman. Wm. L. Sassaman. 

'ÎMorrls Pettenger. 

"Witnessed by Louise E. Grimaud." 

On January 2, 1914, Pettenger, accompanied by Fred Fox, Will 
Fox, David ivlain, and a Chinaman named Lee, took the Calypso out 
on the trip which resulted in her seizure. They went to Mexico, took 
on board a number of Chinese, who were not entitled to enter the 
United States, and about January 16th secretly landed them at Monte- 
rey, at which time and place the Calypso was seized by the oiïicers 
of the United States. The Calypso is therefore liable to condemna- 
tion in this proceeding, if Pettenger were her master within the 
meaning of the law. 

The disputed f acts that are material are as follows : 
Pettenger testified that, about a week after his enrollment as master 
of the Calypso, he mformed Sassaman of the fact of such enrollment, 
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and that on December 26, 1913, and about an hour after the exécu- 
tion of the agreement above set forth, he had a conversation witli 
Sassaman which he détails as follows: 

"It was on the 26th of December. I was In the clty, and I saw Mr. Sas.sa- 
man, and I told him that Fox had a proposition on for Mexico, and he wanted 
— We did not go into the détails of it He wanted to know if there was any 
money in it. I says, 'Yes.' I had already told him I had signed as master 
of the shlp. There was not anything mentioned at that time whose name was 
on the ship'a papers. I did not tell him what Fox's proposition was. I told 
him there was a chance proposition, and asUed him if he wanted to go down 
and talk to Fox about it. He says, 'No; you go ahead,' he says, 'and take 
the boat.' Fox was not employed ; he was a partner. Sassaman did not want 
to go. He proposed I should go. I says, 'Are you wllling to put your interest 
in the boat up against my liberty?' He says, 'Yes; go ahead and use the 
boat, and get some money in.' " 

That he had been informed or had learned that Pettenger was en- 
rolled as master of the Calypso is vigorously denied by Sassaman, 
as is also the fact that any such conversation occurred as is detailed 
above. There is no doubt that Pettenger procured his enroUment as 
master writhout the knowledge or consent of Sassaman, nor is there 
any doubt that the agreement by the terms of which Pettenger -was 
not to take the Calypso out on any trip without a permit f rom Sassa- 
man was executed on December 26th. There is also no doubt that a 
few days prior thereto, and without the knowledge or consent of 
Sassaman, Pettenger made the trip to San Diego in an endeavor to 
secure a load of contraband Chinese, at the very time that Sassaman 
was endeavoring to arrange a settlement with their creditors. Sassa- 
man is a workingman, long employed by the Los Angeles Creamery 
Company as a driver and collector, whose hours of work are f rom 
midnight until 7 or 8 a. m., and ail of whose earnings for a number 
of years hâve gone into the Calypso. 

The testimony of Pettenger, if true, as to the conversation above 
set forth, and as to his informing Sassaman of his enrollment as 
master of the Calypso, is sufficient to establish the fact that he was 
master, within the meaning of the law, at the time that the vessel 
was seized. But if Sassaman had no knowledge of Pettenger's en- 
rollment as master^ and if after the exécution of the agreement of 
December 26th Pettenger took the Calypso upon the trip which re- 
sulted in her seizure, without Sassaman's knowledge or consent, and 
contrary to the express terms of such agreement, Pettenger, although 
actually in charge of the Calypso, was not her master in any sensé 
that would authorize the court to condemn Sassaman's interest in her, 
even though his own interest be subject to condemnation in this pro- 
ceeding; for Sassaman, having a five-sixths interest in the Calypso, 
was entitled to name her master and control her movements, and this 
right he could exercise against the wishes of Pettenger, who owned 
but a one-sixth interest. The question at issue, then, narrows itself 
into a question of veracity as between Sassaman and Pettenger. The 
testimony of Pettenger detailed above was given before the comrnis- 
sioner on April 27th, at which time he testified that the conversation 
with Sassaman occurred in the barnyard of the Los Angeles Cream- 
ery Company, on December 26th, and about an hour after the agrée- 
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ment had been sîgned. In a déposition sworn to by him in Los Angel- 
es on April 9th he testified that after signing the agreement and 
before the Calypso was seized he had not seen Sassaman. Both of 
thèse statements cannot be true. 

To warrant a decree forfeiting Sassaman's interest in the Calypso, 
the testimony of Pettenger must be accorded full crédit, and that 
of Sassaman disregarded. But ail the circumstances seem to me to 
corroborate Sassaman rather than Pettenger. Although Sassaman 
had the absolute right to name the master, Pettenger had without his 
knowledge or consent procured his own enrollment as such, and had 
aiso without Sassaman's knowledge and against his will made the San 
Diego trip, which had an unlawful purpose in view, and had upon 
his return signed the agreement that he would not without Sassa- 
man's consent take the boat out, contract any bills, or hire a crew ; 
and I cannot give sufi&cient credence to his statement that within 
an hour after the exécution of this agreement, made alike for the 
protection of Sassaman and the creditors, he secured Sassaman's 
assent to the use of the vessel in an illégal enterprise, to base upon 
such statement a decree the efïect of which might be to deprive an 
innocent person of the fruits of years of labor. 

The finding of the court will be that on the trip in question Pettenger 
was again acting without the knowledge and against the will of Sassa- 
man, that Sassaman had no knowledge of his enrollment as master, 
that as against Sassaman he was not such master, within the mean- 
ing of the law, and that consequently the interest of Sassaman cannot 
be condemned. 

A decree will be entered condemning the interest of Pettenger only, 
and such interest will be sold free of incumbrance or lien. 



AJMERICAN MALTING CO. T. KBITEiU 

(District Court, S. D. New York. October 20, 1914.) 

Injunction (J 63*) — Equitx Jubisdiction — Libel — Indtjcing Beeach ov 
Contract. 

A court of equity Is without jurisdiction, in the absence of statute, to 
enjoin the publication and circulation of libels, even though they may in- 
jure the complalnant in his business or property ; but it has jurisdiction 
to enjoin the issuance of cireulars to customers of complalnant, which 
are not only lihelous, but are direct and mali clous attempts to induce such 
customers to break exlstlng contracta wlth complalnant, and to refuse 
to pay for merchandise purchased, and, where the case Is clearly estab- 
lished, complalnant is entltled to such Injunction. 

[Ed. Note. — For other cases, see Injunction, Dec. Dlg. § 63.*] 

In Equity. Suit by the American Malting Company against Adolph 
Keitel. Decree for complalnant. 

See, also, 209 Fed. 351, 126 C. C. A. 277. 

Isaac H. L,evy and George Gordon Battle, both of New York City, 
for complalnant. 
Ralph B. Ittelson, of New York City, for défendant. 

•For other cases see same topic & § numbek In Dec. & Am. Uigs. Ia07 to date, & Rep'r Indexes 
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HOUGH, District Judge. A full hearing in this litigation has not 
changed what appeared to be its nature when looked into on motion 
for preliminary injunction. The Circuit Court of Appeals (209 Fed. 
351, 126 C. C. A. 277) found in the bill and affidavits an endeavor 
to enjoin défendant from the further issuance of libels well calculated, 
not only to hold sundry persons connected with eomplainant up to 
hatred, ridicule, and contempt, but also to seriously injure complain- 
ant's business. The Appellate Court has in unmistakable terms held 
that, in so far as the action is brought to prevent repeated libels, it 
cannot be maintained for lack of jurisdiction in equity; but it has 
also pointed out (209 Fed. 358, 126 C. C. A. 277) that it is an ac- 
tionable wrong for a third person without justification to induce a party 
to a contract to break his agreement. 

The testimony of Keitel himself has established beyond peradventure 
that the numerous and long-continued circulars issued by him do relate 
to the American Malting Company. In thèse circulars he has ac- 
cused the eomplainant of fraud, extortion, and dishonesty of many 
kinds, and branded some of the men connected with the eomplainant 
as criminals. Most of his accusations contain (whatever else he says) 
the assertion that thèse evil things are done by the trust or combine. 
On the trial of this case he denied over and over again that by trust 
or combine he ref erred to the American Malting Company at ail ; but 
when one of his circulars was made the ground of criminal prosecu- 
tion he admitted in open court that he did ref er to the eomplainant hère 
when he used the word trust or combine. He says now that he lied 
upon his trial for criminal libel at the suggestion of his counsel. This 
admission alone is enough to destroy the value of his oath, but it is 
demonstrable from the language of his own circulars as to the eom- 
plainant that he is not telling the truth. 

His object in attacking eomplainant is not very clear uniess it be 
inspired by personal hatred. He says he does not think that eom- 
plainant mâkes more than 10 per cent, of the amount of malt neces- 
sary to supply the United States, and that his object in issuing circu- 
lars is to reduce the price of malt by breaking up through the hostility 
of customers any and ail combinations to raise priées. Why such 
a long séries of assaults upon a 10 per cent, producer should be ex- 
pected to bring about this resuit I do not see. From Keitel's own tes- 
timony it is inferable that he seeks contributions from consumers of 
malt, telling them that a combination to maintain prices exists, and 
holding out to them the hope that by abusing the combination he can 
reduce the price of what they want, and he has volunteered the state- 
ment that out of such contributions he gets a good living. So far as 
discoverable he has no other source of livelihood. A living is his prob- 
able motive. 

It is concluded, therefore, that statements of the most injurions 
character, and libelous both as to persons and business, hâve been for 
years propagated by the défendant, clearly directed toward eomplain- 
ant, and continued after his conviction for libels contained in one cir- 
cular, which does not differ in any material respect from any of its 
successors and predecessors. As défendant has stood upon the deci- 
217 F.— 43 
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sioti of the Circuit Court of Appeals, no endeavor has been made to 
show the truth of any of the Hbelous statements — indeed, most of the 
statements complained of hâve been (so to speak) avoided by the false 
assertion that they did not refer to the American Malting Company. 
As to some of the hbelous statements, complainant has given évidence 
tending to show their falsity. 

It has been plainly shown that défendant issued broadcast circulars 
suggesting to complainant's customers not to pay their bills and to 
cancel their contracts. No pecuniary damage has been shown to hâve 
arisen from thèse efforts. Contracts hâve been canceled and cus- 
tomers hâve refused to pay their bills, but there is no évidence that they 
took either course by reason of defendant's opérations. Upon the 
whole, the case stands just as it did in the Circuit Court of Appeals. 
Encouraged by the opinion of that court, Keitel now admits (or un- 
successfuUy dénies) a deliberate, malicious, and, so far as this court is 
informed, wholly unfounded, séries of libels ; but he is, I think, quite 
right in asserting that this suit yields no remedy against him. 

It is suggested that, now the record of conviction is before the court, 
and it can be seen for just what Keitel was convicted, the case stands 
on a différent foundation. I do not think so. Even if he had always 
disseminated the same libel — had always used the same form of words 
— each publication would hâve been a new defamation and a new cause 
of action. The argument advanced against équitable jurisdiction would 
hâve been just the same as that which has prevailed so frequently and 
beeome authoritative in this circuit by the décision herein. 

The légal propositions to which complainant has appealed by bring- 
ing this suit may be stated under three heads : 

(1) Admitting that injunction will not lie against mère libel or slan- 
der — ît may nevertheless be resorted to, after judgment, by way of 
enforcing the judgment. This proposition has been denied by the cir- 
cuit Court of Appeals in this case. It may be noted that the déniai of 
power made in the fédéral courts cannot go any f urther than that 
which has been laid down in the courts of our own state. In Marlin 
Pire Arms Co. v. Shields, 171 N. Y. at page 391, 64 N. E. 163, 59 L. 
R. A. 310, it was admitted that the plaintiff there had no adéquate rem- 
edy at law, and it was also held that even that fact gave him no rem- 
edy in equity. 

(2) Where the words and writings of a défendant are not only slan- 
derous or Hbelous, but are calculated to frighten, intimidate, or coerce 
the customers or clients of the complainant into discontinuing business 
relations, equity may interfère by injunction. It did not appear on 
preliminary hearing, nor does it appear now, that Keitel's circulars are 
calculated to frighten, intimidate, or coerce anybody. They are cal- 
culated to make the complainant very angry. They do seek to produce 
feeliiigs of hatred toward complainant and its ofificers. In other words, 
they are merely libels. There is nothing coercive about them. The 
différence between the two kinds of abuse is well illustrated by Marlin 
Pire Arms Co. v. Shields, supra (which, like this, was a case of mère 
defamation), and Pratt Food Co. v. Bird, 148 Mich. 631, 112 N. W. 
701, 118 Am. St. Rep. 601 (where the défendant was a person in 
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authority who issued defamatory matter accompanied by threats). The 
différence between a mère defamer and one who has or prétends to 
hâve power to injure the persons to whom he publishes his defamations 
is always to be borne in mind. The most common illustration of eq- 
uity interfering to prevent attempted coercion is of proceedings against 
persons who threaten suits on patents or attempt to make unjustifiable 
use of court decrees. See the cases well summarized in Asbestos, etc., 
Co. V. Johns-Manville Co. (C. C.) 189 Fed. 611. 

(3) Any endeavor to interfère with the existing contractual relations 
of a complainant with clients or customers may be enjoined. Of this 
Keitel is plainly guilty. He has (but not lately) incited complainant's 
customers to break their contracts. He has donc so without any légal 
excuse and with malice. An injunction against this conduct will be 
granted. That he has discontinued the practice of late is a matter of 
no moment. On this hearing he has acknowledged he made a mistake, 
in the sensé that he overstepped the bounds of caution. But he is en- 
tirely unrepentant, and complainant is entitled to hâve its rights em- 
bodied in an injunction. 

A final decree along thèse Unes will pass, with costs. 



TRALICH V. CHICAGO, M. & ST. P. ET. CO. 

(District Court, W. D. Washington, N. D. Norember 4, 1914.) 

No. 2856. 

Commerce (§ 27*) — Sdbjects of Régulation — Emplotees' Liabilitt Act — 
Injuries to Servant — "Interstate Commerce." 

Where a complaint for injuries to plaintiff alleged that défendant, in 
carrying on interstate commerce, employed plaintiff as a laborer with a 
construction gang, and that while plaintiff was employed in operating a 
steam shovel in the removal of earth "from the roadbed and tracks" of 
défendant, and In the repair and maintenance of the tracks and road- 
bed, which were employed for the movement of defendant's trains in the 
conduct of its business, he was injured by reason of defendant's négli- 
gence, it sufflciently alleged that plaintiff was employed In interstate com- 
merce, within the fédéral Employers' Liability Act (Act April 22, 1908, 
c. 149, 35 Stat 65 [Comp. St. 1913, § 8657]), and a removal of the cause 
was prohibited by Act March 3, 1911, c. 231, § 30, 36 Stat 1096 (Comp. 
St. 1913, § 1012). 

[Ed. Note. — For other cases, see Commerce, C!ent. Dlg. § 25; Dec. Dlg. 
§ 27.» 

For other définitions, see Words and Phrases, Plrst and Second Séries, 
Interstate Commerce.] 

At Law. Action by Mike Tralich against the Chicago, Milwaukee 
& St. Paul Railway Company. On motion to remand. Granted. 

Ryan & Desmond, of Seattle, Wash., for plaintifï. 
George W. Korte, of Seattle, Wash., for défendant 

NETERER, District Judge. This action was commenced in the 
State court and removed to this court on pétition of the défendant. 

•For other cases see same toplc & 5 numbbb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexez 
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Motion to remand has been made on the part of the plaintiff. The 
complaint (paragraph 2) allèges : 

"That défendant in the carrying on of interstate commerce employed the 
plaintiff as a common laborer to work upon a construction gang in the repair 
and maintenance of the tracks and roadbed of the sald défendant company, 
which were employed for the transportation and movement of defendant'3 
trains in the conduct of its business." 

And in paragraph 3 that: 

"While * • * employed * ♦ • at or near • • • Denton, Montana, 
• * * operating a steam shovel of tlie défendant in the removal of earth 
from the roadbed and tracks of the défendant, * * * he was directed by 
the foreman in charge of the same to unfasten the hook on said chain which 
was attached to the side of the car. * * * That while this plaintiff in 
pursuance of said order * • * had his right hand upon said chain, and 
was about to unfasten the same from the side of the flat car, the engineer op- 
erating the steam shovel carelessly » • * applied the power, • ♦ • 
moving the same, etc. • * • " 

— injuring the plaintiff. The plaintiff further, in paragraph 4, re- 
cites : 

"That said steam shovel operated by said défendant company was con- 
structed on tracks or rails running lengthwise on an ordinary flat car, which 
flat car was on and œoved back and forth along the tracks and roadbed of the 
défendant company. That in the opération of said steam shovel the same was 
moved forward and backward by its own power on said tracks or rails placed 
on the top of said flat car as neeessity and convenience demanded in the re- 
moval of the earth and rubbish alongslde of the roadbed, and as a part of the 
squipment thereof there was used and employed a certain heavy iron chain, 
one end of which was attached to the sald steam shovel, and the other end 
thereof to the edge of the box car or flat car by a heavy iron hook, for the 
purpose of holding the said steam shovel statlonary upon the said flat car 
when the same was being operated, and that when It was deslred by the said 
defendant's agents and foreman in charge of the opération of the said steam 
shovel to move the same backward and forward it was necessary to detach 
the end of the said chain which was fastened to the side of the flat car." 

It is contended on the part of the plaintiff that this action is pros- 
ecuted under Employers' Liability Act April 22, 1908, 35 Stat. 65, to 
recover for personal injuries sustained by plaintiff, and that, under the 
provisions of Act March 3, 1911, 36 Stat. 1094, the action, having been 
brought in a state court of compétent jurisdiction, cannot be removed 
to the United States court. 

The défendant contends that the complaint states a cause of action 
at common law, and not one embraced within the fédéral Employers' 
Liability Act ; that the language employed in the complaint shows that 
plaintiff was a common laborer on a "construction gang," and was 
working on a steam shovel used in "the removal of earth and rubbish 
alongside the roadbed," and was not at the time performing a service 
in interstate commerce; that the test to détermine whether an injury 
to an employé is within the protection of the act is its effect on the 
course and current of interstate commerce. Was the employé's rela- 
tion to traffic so close and direct that his injury tended to stop or delay 
the movement of a train engaged in interstate commerce? 

A reading of the complaint, I think, will require an affirmative an- 
swer. The language, "while * * * employed * * * operat- 
ing a steam shovel * * * in the removal of earth from the road- 
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bed and tracks of the défendant," as set forth in paragraph 3, with 
the allégation in paragraph 2 that plaintiff was employed "in the re- 
pair and maintenance of the tracks and roadbed * * * which 
were employed for the transportation and movement of defendant's 
trains in the conduct of its business," which it is alleged was Interstate 
commerce, I think is conclusive. It is conceded that défendant was 
engaged in interstate commerce, and it is clear, I think, that plaintifl 
was employed in the opération of a steam shovel, which was removing 
earth from the tracks and roadbed employed in interstate commerce. 
This clearly brings the action within the provisions of the Liability 
Act. The fact that there is no direct allégation that the action is 
prosecuted under the provisions of the Employers' Liability Act is 
immaterial. The averments in the pleading détermine the applicability 
of the act. Garrett v. Louisville & N. R. R. Ce, 197 Fed. 718, 117 C. 
C. A. 109; Kelly's Administratrix v. C. & O. Ry. Co. (D. C.) 210 
Fed. 602. 

The contention that the complaint shows plaintiff to hâve been en- 
gaged in the removal of earth and rubbish alongside of the roadbed is 
not well taken. The statement in paragraph 4, supra, relied upon by 
défendant, is merely a description of the steam shovel and manner 
of opération, and cannot control the allégation that plaintiff was en- 
gaged "in the removal of earth from the roadbed and tracks of the 
défendant." The roadbed and tracks were instrumentalities of inter- 
state commerce under the allégations of the complaint. The work of 
maintaining them in proper condition after they had become such in- 
strumentalities is clearly within the act. Jackson v. Railway Co. 
(D. C.) 210 Fed. 495; Pedersen v. Del., Lack. & West. Ry. Co., 229 
U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125. 

The averments of this complaint are clearly distinguishable from 
the holding of the court in G., H. & S. A. Ry. v. Chojnacky (Tex. Civ. 
App.) 163 S. W. 1011. In that case a gardener was injured by the 
explosion of a torpédo which was concealed in some rubbish upon the 
premises. This was not taken from the track, nor was the gardener 
employed on the roadbed or track. 

In Ruck V. Railway (Wis.) 140 N. W. 1075, the court merely held 
that the boiler which had been attached to and used in operating a 
derrick used on a flat car of a wrecking train, which had been re- 
moved and at the time was lying near the car in the roundhouse, was 
not an instrumentality of interstate commerce, and a person injured 
in repairing such boiler was not within the act. 

In m. Central Ry. Co. v. Joseph Behrens, 233 U. S. 473, 34 Sup. 
St. 646, 58 L. Ed. 1051, decided April 27, 1914: 

"At the time of the collision the crew was moving several cars loaded with 
freight which was whoUy intrastate, and upon completing that movement was 
to hâve gathered up and taken to other points several other cars as a step or 
link in their transportation to varions destinations within and without the 

State." 

This employment was in the yards of New Orléans, and the court 
held: 

"At the time of the fatal injury the Intestate was engaged in moving seT- 
eral cars ail loaded with intrastate freight from one part of the city to an- 
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other. That was not a service in Interstate commerce, and so the Injury and 
resultîng death were not within the statute." 

I think a reasonable construction of the language employée! in the 
complaint discloses facts involving a service in interstate commerce, 
and by provisions of Act March 3, 1911, supra, cannot be removed to 
this court. 

An order remanding the cause may be presented. 



THE MIGUEL DI LARRINAGA. 

(District Court, S. D. New York. February 9, 1914.) 

(Syllaiits hy the Court.) 

1. CONTEAOTS (§ 101*) SHIPPINQ (§ 102*) OONTBACTS OF CAEBIAaE — VAI-ID- 

ITT — WHAT tiAW GOVEBNS. 

A contract valid where made is valid everywliere, unless contrary to 
the public policy of the place of performance ; and the law of the forum 
is immaterial, If a contract is valid where made and vyhere it is to be 
performed. Henee a contract for transporta tion to Cuba, made. in Liver- 
pool and valid by the laws of Great Britain, is presumed to bé valid in 
Cuba, and the fact that, owing to its containlng a négligence exemption, 
it is not valid by the laws of the United States, does not render a vessel, 
sued hère for breach of such a contract, liable for damages. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 455-460 ; Dec. 
Dig. § 101 ;• Shipping, Cent. Dig. § 400 ; Dec. Dig. % 102.*] 

2. Evidence (§ 81*) — Laws of Foreign Countey — Pkesumption. 

There Is not any presumptlon that the law of Cuba is the same as the 
law of the United States. Cuba B. R. Co. v. Crosby, 222 U. S. 473, 32 
Sup. et. 132, 56 L. Ed. 274, 38 L. H. A. (N. S.) 40, foUowed. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 102 ; Dec. Dig. 
§ 81.*] 

3. Shipping (§§ 121, 140*) — Négligence — Exemption of Bill oF Lading — 

Wakranty of Fitness. 

An act of négligence on the part of a compétent mate in failing to sub- 
stitute a new rigging on the mast of a vessel in place of rigging whlch 
had become weakened and unsafe during the voyage is an act of négli- 
gence, within the négligence exemption of a bill of lading ; and the own- 
ers, having equipped the vessel with a good cordage and a compétent mate, 
hâve complied with the warranty of fitness which underlies every bill of 
lading and takes precedence of the exceptions therein. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 225, 449-451, 
466, 493-495; Dec. Dig. §§ 121, 140.*] 

4. Shipping (§ 141*T— -Bill of Lading — Négligence Clause — Défense, 

A clause in a bill of lading exempting the shipowner from any Injury 
to the goods arising from "any act, neglect, or default of pilot, master, 
mariner," etc., is good by the English law ; and if the destination of the 
shipment is not to the United States, nor to any other country by whose 
laws ëuch clauses are proved to be contrary to public policy, It Is a dé- 
fense to an action in our courts for damage to cargo caused by négli- 
gence in handling. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. §§ 493, 497-499; 
Dea Dig. § 141.*] 

In Admiralty. Action by the Guantanamo Sugar Company against 
the steamship Miguel di Larrinaga. Dismissed. 

•For other casée see same lopic &. § numbbu in Dec. &. Am. Digs. 1907 to date, & Rep'r Indeseï 
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J. M. R. Lyeth, of New York City, for libelant. 
John M. Woolsey and Convers & Kirlin, ail of New York City, for 
claimant. 

HOUGH, District Judge. Libelant was consignée and owner of cer- 
tain heavy machinery, which had been transported on this British 
steamer from Liverpool to Guantanamo. While one heavy pièce was 
being put ashore at the latter port, a stay broke. This permitted the 
mast to buckle, and the boom from which the machine hung to settle, 
so that the hanging pièce of métal came down on another machine, to 
the injury of both. The machinery had been taken aboard at Liver- 
pool in the same way, and with the same stay, mast, and boom. Ex- 
amination showed the stay to be worn. No récent inspection of it is 
shown. 

Apparently the strength of the stay became impaired during the voy- 
age across the Atlantic. No preventer stays were rigged. There was 
plenty of wire cordage on board, and the crew could easily hâve rigged 
a new stay, or additional stays, if the officers had properly inspected 
that portion of the standing rigging which parted. The defect was 
not latent, and was, indeed, obvions. 

The bill of lading contains an excention against injury to goods aris- 
ing from "any act, neglect, or def/uit of the pilot, master, mariners," 
etc. English law is in évidence, and this clause is valid thereunder. 

Libelant's demand for recovery rests on two propositions : 

[1, 2, 4] First. The damage was received within the territorial wa- 
ters of Cuba. The law of Cuba is not shown, therefore it must be pre- 
sumed to be that of the United States. Under the latter System of juris- 
prudence any attempted restriction of liability for négligence is un- 
availing. It was négligent not to inspect the standing rigging ; conse- 
quently this ship is liable as though the accident had occurred in New 
York Harbor. 

Admittedly this presumption runs counter to the much older and 
stronger one that a contract vaHd where made is valid everywhere. If 
there were no other Une of reasoning presented, I should hold that the 
presumption just referred to overrode that relied on by libelant. But 
I am also of opinion that, in relation to almost every right of action, 
libelant's theory is unsound for the reasons sufficiently stated in Cuba 
R. R. Co. V. Crosby, 222 U. S. 473, 32 Sup. Ct. 132, 56 L. Ed. 274, 38 
L. R. A. (N. S.) 40. 

[3] Second. The fact of coUapse shows that the unloading arrange- 
ments of the ship (so far as heavy machinery was concerned) were 
defective, and were so before the voyage was entered upon ; wheref ore 
there was a breach of that implied "warranty of fitness" which under- 
lies every bill of lading, and takes precedence of the exceptions therein. 
Undoubtedly the facts shown prove négligence, and to draw the line 
between a breach of the contract of carriage, and a breach of some- 
thing antedating and yet supporting that contract, is not always easy. 
Indeed, the same set of facts may show, and hâve shown, both breaches. 

This case is not nearly so difficult as some reported, for the reason- 
able inference is that the defect causing damage developed after 
voyage begun, and was the resuit of occurrences on the voyage. The 
line of démarcation, however, is well indicated in a case largely relied 



680 217 FEDERAL REPORTER 

onby libelant (The Schwan, L. J. [P. A. & D. Div.] 112 [1909]), and 
is best présentée! in the opinion of Lord Gorell. 

In that litigation the Schwan was shown to hâve lost sugar cargo 
by the inflow of sea water through a pecuUar and new-fangled "cock," 
which was safe if handled by those understanding it; but the ship had 
gone to sea without any proper instruction being given the crew as 
to how to use the new invention. Therefore the Schwan was held un- 
seaworthy — i. e., unfit to carry sugar cargo — solely for lack of an in- 
structed crew. It follows that, had the crew been instructed, and a 
knowing, but neghgent, engineer left the cock open, a différent resuit 
would hâve foUowed. 

Mutatis mutandis that rule applies hère. The Larrinaga had a good 
mast, good cordage, and a compétent mate. The mate did not put the 
good cordage on the good mast. The owners did ail that ordinarily 
careful and prudent men would hâve donc, and hâve therefore fulfilled 
that "absolute undertaking" — which is warranty. McFadden Blue 
Star Line, 74 L. J. (K. B.) 423. 

Thèse considérations render it unnecessary to dwell upon the défense 
of lack of notice. 

Libel dismissed, with costs. 



HVOSLET et al. v. UNITED STATES. 
(District Court, S. D. New Tork. May 26, 1913.) 

1. Commerce (§ 77*) — ^Tax on Expobts — Wab Revenue Aci — ^Tax on Char- 

ter Parties. 

War Revenue Act 1898 (Act June 13, 1898, c. 448, § 25, Schedule A, 30 
Stat. 460), imposlng a tax on charter parties, is violative of the constitu- 
tional provision declaring that no tax or duty shall be levled on any 
articles exported from any state. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 61-70; Dec. 
Dig. § 77.*] 

2. iNTERNAL REVENUE (§ 36*) ACTIONS TO ReCOVEB DUTIES ILLEQALLT Im- 

POSED STATUTES. 

Act July 27, 1912, c. 256, 37 Stat. 240, provides that ail clalms for re- 
funding any internai tax alleged to hâve been erroneously assessed or col- 
lected under the War Reveniie Act, or any sums alleged to hâve been ex- 
cessive, or wrongfully coUected thereunder, may be presented to the Oom- 
mlssioner of Internai Revenue on or before January 1, 1914, and not 
thereafter; the Secretary of the Treasury being directed to pay out of 
the moneys of the United States not otherwise appropriated to such clalm- 
ants as hâve presented or shall so présent and establlsh such erroneous 
or illégal collection any sums paid by them, or on thelr account, or to the 
interest of the United States, under the provisions of the act. Held, that 
Vi'here petitioners paid taxes illegally assessed under the War Revenue 
Act, the act of 1912 gave them the right to sue the United States under 
the Tucker Act (Act March 3, 1887, c. 359, 24 Stat. 505 [U. S. Comp. St. 
1901, p. 752]) on their demand to recover the amount so erroneously paid, 
as founded on a law of Congress ; they not being limited to a suit against 
the collecter. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. § 82; 
Dec. Dig. § 36.*] 

•For other cases see same topic & § ncmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S, INTEBNAL KEVENUE (§ 36*) — WaE REVENUE AcT— TAXES ILLEGALIT COL- 
LECTED BECOVEBT PAYMENT UNDER PBOTEST. 

IJnder Act July 27, 1912, authorizing présentation to the Commissioner 
of Internai Revenue of elaims for illégal taxes assessed and paid under 
the War Revenue Act, and refundment thereof by the Secretary of the 
Treasury, it was not essentlal, to the right of one having paid illégal 
taxes so assessed to recover the same, that they had been paid under 
protest 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. | 82; 
Dec. Dig. § 36.*] 

Action by Frederick W. Hvoslet and others against the United 
States of America. On demurrer to pétition. Overruled. 

Haight, Sandford & Smith, of New York City, for plaintiffs. 
H. Snowden Marshall, of New York City, for the United States, 

NOYES, Circuit Judge. [ 1 ] The fîrst question presented is wheth- 
er the provision of the War Revenue Act of 1898, imposing a tax on 
charter parties, was constitutional. It is contended that it was uncon- 
stitutional as applied to vessels engaged in the export trade because it 
infringed the provision that "no tax or duty shall be laid on any ar- 
ticles exported from any state." Const. art. 1, § 9. In my opinion this 
constitutional question is determined by the décisions of the Suprême 
Court in Fairbank v. United States, 181 U. S. 283, 21 Sup. Ct. 648, 45 
L. Ed. 862, and United States v. New York & Cuba Mail S. S. Co., 200 
U. S. 488, 26 Sup. Ct. 327, 50 L. Ed. 569. If the War Revenue Act 
were unconstitutional in imposing a tax on export bills of lading and 
export manifests, it would certainly hâve been unconstitutional if it had 
imposed specifically a tax on charter parties for vessels in the export 
trade. A charter party is a document by which the cargo space of a ves- 
sel is engaged. It enables export articles to be transported. A tax up- 
on it is a burden upon exportation as much as if it were imposed upon 
the articles carried in the vessel chartered. This conclusion is appar- 
ently not questioned by the government. But it is pointed out that the 
statute does not specifically tax f oreign charter parties, but applies to ail 
ships wherever bound, and upon this ground it is urged that the prés- 
ent case should be distinguished from those cited. This contention of 
the government amounts to this : That while a spécifie tax on export 
bills of lading or charters of vessels for the export trade may be un- 
constitutional, a tax on ail bills of lading or ail charter parties is valid. 
I cannot accept this contention. A tax which directly burdens exporta- 
tion is as much unconstitutional as to exportation when gênerai as 
when spécifie terms are used. Constitutional limitations are not to be 
avoided by generality of language, The case is not like those cited 
by the government where gênerai taxes on merchandise hâve been 
held applicable to articles intended for export. Such articles are sub- 
ject to the ordinary burdens until they actually become exports. But 
a charter party of a vessel for foreign trade is a means of export. It 
has relation only to exports, and it is free from taxation because a 
tax on it is a tax on exports. The statute as applied to charter parties 

•For other cases see same toplc & 9 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r ladaxM 
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for veSsels used entirely in the export trade from the United States ié 
held to hâve been unconstitutional. 

[2] The second question is whether Act July 27, 1912, c. 256, 37 
Stat. 240, upon which the petitioner rehes, gives it a right of action 
against the United States. While the act provides for an extension of 
time for the présentation of claims and authorizes payment by the 
S'ecretary of the Treasury, it does not, in terms, give a right of action 
in case the Secretary neglects or refuses to pay. But the broad pur- 
pose of the statute was to refund to claimants moneys illegally collect- 
ed from them, and, in my opinion, it should be construed as afïording 
the foundation for a demand against the government. It is according- 
ly held that the petitioners hâve a right to sue the United States un- 
der the Tucker Act upon their demand as founded upon a law of 
Congress. Indeed there would be much ground for holding that such 
right would exist without the 1912 statute. When moneys are wrong- 
fully collected under a law of Congress it may well be that a claim 
for their return is founded upon a law of Congress. Christiestreet 
Corn. Co. v. United States, 136 Fed. 326, 69 C. C. A. 464. See, also, 
Dooley v. United States, 122 U. S. 222, 21 Sup. Ct. 762, 45 L. Ed. 
1074.^ 

[3] The third question is whether the petitioners, in failing to al- 
lège that the taxes sought to be recovered were paid under protest, 
State a cause of action. As a gênerai rule, it is undoubtedly settled 
that, in order to recover internai revenue taxes illegally exacted, it 
must be shown that they were paid under protest. But as we hâve 
seen, the act of 1912 indicated an intention on the part of Congress to 
make restitution. It used broad language. It imposed no condition as 
to protest. It said that "ail" claims for taxes illegally assessed might 
be presented, not merely claims where payment had been made under 
protest. Moreover, to make it the duty of the Secretary to pay, the 
claimants after presenting their claims were required to establish 
only "such erroneous or illégal assessment and collection." The act 
is, in my opinion, complète in itself and gives claimants a right of ac- 
tion regardless of the requirements in case of a suit under other con- 
ditions. See Campbell v. United States, 107 U. S. 407, 2 Sup. Ct. 
759, 27 L. Ed. 592 ; Thacher v. United States (C. C.) 149 Fed. 902. 

The remaining contentions of the government in support of the de- 
murrer are regarded as not well founded. 

The demurrer is overruled. 

1 Of course thèse conclusions also serve to négative the govemment's fur- 
ther supplementary contention that the petitioners' remedy Is only against 
the collector. 
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THAAIES & MERSEY MARINE INS. CO., Limited, v. UNITED STATES. 

(District Court, S. D. New York. June 17, 1914.) 

Commerce (§ 77*) — Tax on Expoets — Wak Revenue Aot — Sïamp Taxes — In- 
subance policieb. 

War Revenue Act 1898 (Act June 13, 1898, c. 448, § 25, Schedule A, 30 
Stat. 461), provlding for a stamp tax on policies of insurance, in so far 
as it imposed sucli a tax on policies of marine Insurance which were nee- 
essary incidents of thé business of exporting, and themselves constituted 
exports by virtue of their being sent with other documents to foreign 
ports, was not a violation of Const. art. 1, § 9, providing that no tax or 
duty should be laid on articles exported from any state, etc. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 61-70; Dec. 
Dig. § 77.*] 

Action by the Thames & Mersey Marine Insurance Company, Lim- 
ited, against the United States. On demurrer to pétition. Sustained. 
See, also, 217 Fed. 685. 

This case comes up on a demurrer to a pétition, under the Tucker Act (Act 
ilarch 3, 1887, e. 359, 24 Stat. 505 [U. S. Comp. St. 1901, p. 752]), to re- 
cover the sum of $5,500, alleged to hâve been illegally exacted from the peti- 
tioner for the payment of stamp taxes on policies of marine insurance unaer- 
written by it. The tax was levied under the War Revenue Act of 1898, which 
provided that after July Ist of that year there should be levied in respect of 
the documents thereinafter mentioned taxes as set down in the several sched- 
Hles. Schedule A provided: "Insurance (marine, inland, flre,): Each policy 
of insurance or other instrument, by whatever name the same shall be called, 
by which insurance shall be made or renewed upon property of any descrip- 
tion (including rents or profits), whether against péril by sea • * * or 
other péril, made by any person, association, or corporation, upon the amount 
of the premium charged," etc. The theory of the complalnt is that thls act 
is unconstitutional because it vlolated section 9, article 1, of the Constitu- 
tion : "No tax or duty shall be laid on articles exported from any state." 
This is the sole question which is ralsed by this demurrer, for, although the 
United States raises questions of the Jurisdiction of this court under the 
Tucker Act, yet the décision of Judge Noyés in Hvoslet v. United States, 217 
Fed. 680, is conceded to be conclusive in this court at this time. The pétition 
allèges that the plaintiflE afflxed ail the stamps in accordance with the law 
and the requirements of the Collector of Internai Revenue, and canceled them 
over a period of time thereln stated. Each of the policies effected marine in- 
surance of certain exported products or merchandise, during their transit by 
sea from the United States to various ports, and the products and merchan- 
dise so insured were actually exported from the United States to various 
ports. The policies themselves were required by the custom and usage of 
business in the export trade, and they accompanied drafts and bills of lading 
drawn by the exporter against his consignée. 

Everett P. Wheeler, of New York City, for plaintiff. 
Kenneth M. Spence, of New York City, for the United Staies. 

HAND, District Judge (after stating the facts as above). The poli- 
cies of marine insurance in this case may be viewed from two quite 
separate aspects : First, as necessary incidents of the business of ex- 
porting; and, second, as exports themselves, by virtue of the allégation 
that they were sent along with the bills of lading and the drafts to 
foreign porty. Fairbank v. United States, 181 U. S. 283, 21 Sup. Ct. 

•For other cases see game topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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648, 45 L. Ed. 862, decided that a tax on a bill of lading was within 
the prohibition, and the same with respect to manifests was conceded 
in United States v. N. Y. & Cuba Mail S. S. Co., 200 U. S'. 488, 26 
Sup. Ct. 327, 50 L. Ed. 569. In Judge Noyés' décision the same ruhng 
was appHed to charter parties. Almy v. California, 24 How. 169, 16 
L. Ed. 644, applied the same rule to the taxation by a state of bills 
of lading of gold and silver exported from the state. Thèse cases ex- 
tend the meaning of the clause beyond the taxation of the exported 
goods themselves, to the documents which contain the contracts of car- 
riage or the évidence that they are being carried. A marine policy is 
neither of thèse ; it is a contract to pay a sum of money in the event 
of their loss, and does not concern their carriage in any respect, ex- 
cept that it présupposes that the exportation will take place. The 
true rule seems to me to be that the taxation of only such contracts is 
forbidden as involve in their performance some part of the movement 
of the exports out of the country, or of such documents as record that 
movement. The goods themselves do not become exports until their 
movement begins, Cbrnell v. Coyne, 192 U. S. 418, 24 Sup. Ct. 383, 
48 L. Ed. 504, and it would seem by analogy that documents recording 
transactions which touch them should not fall within the clause unless 
the recorded transactions were a part of the same movement, or at 
least called for it in their complète exécution if they were promissory 
in character. I should regret to base the distinction upon whether the 
transaction directly or indirectly affected exportation, for that involves 
a kind of casuistry which generally proves very troublesome in applica- 
tion and conceals the real ground of the décisions. 

Nor can I accept the test of whether the tax burdens exportation, 
provided that the burden is only a part of what goods of the same class 
bear while within the country. To this Cornell v. Coyne, supra, is a 
distinct answer, and shows that any language in Fairbank v. U. S., su- 
pra, to the contrary was not meant to apply universally. A tax upon 
articles generally, though some of them may be exported, may hâve a 
final économie incidence upon the export, but only along with the rest 
of its class, and is certainly not what the Constitution was aiming at. 
Whether such a tax as this, levied only upon policies insuring exports, 
would be within the clause is quite another matter. To impose burdens 
upon exports even in such a roundabout way which other goods do not 
bear may well be within the clause. Coe v. Errol, 116 U. S. 517, 526, 
6 Sup. Ct. 475, 29 L. Ed. 715. 

In passing I may state that I cannot regard the cases relied upon by 
the United States and holding that the usual insurance business is in- 
trastate as at ail in point. None of those cases involved the insurance 
of goods in Interstate commerce, and Congress may well hâve control 
over such contracts. The grant of power over interstate commerce is 
not to be confused with the clause hère in question. 

There remains the question of whether the insurance policies as doc- 
uments are themselves exports. This contention is answered by the 
second reason given for the décision in Turpin v. Burgess, 117 U. S. 
504, 6 Sup. Ct. 835, 29 L. Ed. 988, and by the décision in Cornell v. 
Coyne, supra, holding that the eventual destination of goods did not 
make them exports until they began to move. In the case at bar. 
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though the policies were ail along destined for export, the stamps were 
affixed bef ore they were issued. After delivery, they were sent by the 
assured, along with the other documents, to foreign countries, but un- 
til that time they could, at any time, be recalled, and they remained a 
part of the gênerai mass of goods in the country. 

The demurrer is sustained, and unless the plaintiff amends within 
10 days, judgment will be entered dismissing the complaint upon the 
merits. 



THAMES & MERSEÏ MARINE INS. CO., Limited, v. UNITED STATES. 

(District Court, S. D. New York. July 16, 1914.) 

OoMMEECE (§ 77*) — Tax ON ExpoBTS — Wab Revbnub Act — Stamp Taxes — ^In- 
suBANCE Policies— "ExpoET." 

Where a gênerai marine policy is issued covering successive shlpments, 
the assured submitting to the underwriter a déclaration showing the cargo 
and its value vphen on board, on whlch the underwriter issues a certiflcate 
to cover, which the assured sends to the consignée abroad with the other 
papers, such Insurance and custom of business does not constitute "ex- 
ports," or a necessary incident to the business of exporting, within Const. 
art. 1, § 9, providing that no tax or duty shall be laid on articles exported 
from any state, etc., so as to exempt the Insurance from taxation under 
War Revenue Act June 13, 1898, c. 448, | 25, Schedule A, 30 Stat 461, 
providing a tax on policies of Insurance. 

[Ed. Note.— For other cases, see Commerce, Cent Dig. §§ 61-70; Dec. 
Dig. § 77.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Export.] 

At Law. Action by the Thames & Mersey Marine Insurance Com- 
pany, Limited, against the United States. On demurrer to amended 
pétition. Sustained. 

See, also, 217 Fed. 680, 683. 

Haight, Sandford & Smith, of New York Citv, for plaintiff. 
H. Snowden Marsb.all, U. S. Atty., of New York City. 

HAND, District Judge. The petitioner has now amended so as to 
show the f ollowing f acts : A gênerai marine policy is issued, covering 
successive shipments. When a cargo is aboard, the assured goes to 
the underwriter with a "déclaration," so called, which shows the cargo 
' and its value which is to be covered on the intended voyage. Upon de- 
livery of this the underwriter issues a certificate to cover, and the as- 
sured sends this along with the bill of lading, draft, etc., to the foreign 
country. 

The contention, as I understand it, is that insurance upon goods ac- 
tually in transit is différent from insurance upon goods intended for 
transit, because a tax upon the first class of goods is within the pro- 
hibition, while a tax upon the second is not. I intended no such dis- 
tinction, and did not before présuppose that the goods insured had not 
started upon their transit. Indeed, that question was not raised, as I 
recall, in the first case. Whether it was or not, the point of the déci- 
sion in my judgment is, not that the contract of insurance does not 

*For other cases see same topic & i numbeb ii< Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexes 
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cpuch exports, but that it is not a part of their exportation ; that is to 
say, its performance does not involve any part of the transit, nor does 
it, like a manifest, record the transit. It may be that, if the goods in- 
sured are not yet exports, there is a double reason ; but the second rea- 
son was not what I had in mind. 

I said in the other opinion that none of the insurance cases concerned 
only insurance on goods in transit. In this I was wrong. Hooper v. 
California, 155 U. S. 648, 15 Sup. Ct. 207, 39 L. Ed. 297, dealt with a 
tax upon the business of marine insurance in San Francisco. Some of 
the marine insurance vifritten in that city is, I suppose, upon coastwise 
trade to Eurêka on the north and Santa Cruz and San Diego on the 
south ; but the immense mass of it must be either to f oreign ports or to 
Oregon and Washington. In any event, no such distinction was taken ; 
but the case went squarely upon the theory that taking insurance upon 
foreign or Interstate trade was not itself foreign or interstate business. 

The prohibition against taxing exports has been treated as analogous 
to the prohibition on the states against regulating interstate trade. It 
is not, perhaps, necessary to say whether the cases are precisely the 
same. It is enough that the reasoning in Hooper v. California, supra, 
présupposes, without expressly deciding, that it is the same, and that 
if the business was interstate the tax was void. Certainly at that time 
that was the accepted doctrine. 

I need not consider whether there is to-day a zone in which the states 
may act till Congress intervene, and whether a state might not tax a 
business which Congress could regulate. Hooper v. California, supra, 
seems to me directly to support the défendant. 



UNITED STATES v. McDONALD. 

(District Court, N. D. California, First Division. October 22, 1914.) 

Ko. 15719. 

Seamen (§ 20*) — Wages of Deceased Seamen — Deditctions — "Vebified bt 
AN Bntey in Official Log Book." 

Rev. St. §§ 4538, 4539 (Comp. St. 1913, §§ 8327, 8328), which provide 
that on the death of a seaman durlng a voyage to termlnate in the United 
States the master shall sign an entry in the log book, attested by the 
mate and one of the crew, containing a statement of the sum due the de- 
ceased aa wages and the total anjount of déductions to be made there- 
from, and further requiring him on arrivai at the port of destination to 
render an account and pay the balance of wages due to the shipping com- 
missioner, with the provision that "no déductions claimed In such ac- 
count shall be allowed unless verifled by an entry in the officiai log book, 
if there be any," hâve référence to the entry verifled as previously pro- 
vided, and the shipping commissioner has no authorlty to allow déduc- 
tions not sû shown. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 86-91 ; Dec. Dig. 
{ 20.*] 

In Admiralty. Suit by the United States against Charles McDon- 
ald, master of the schooner Mahukona. Decree for libelant. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal., for petitioner, 

•For other ca>es see same topic à | number ;n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DOOLING, District Judge. This is a proceeding to conipel the 
master of the schooner Mahukona properly to account to tiie United 
States shipping commissioner at this port for the wages of T. Nishi- 
mura, a member of her crew who died at Newcastle, New South 
Wales, duriiig the voyage. 

The master endeavors to make certain déductions from the wages 
admittedly earned by the deceased, but the commissioner, being dis- 
satisfied with the proofs and vouchers furnished, has cited the mas- 
ter to appear in this court to show cause why process should not issue 
against the vessel to answer for the master's failure to render to 
him a full, complète, and lawful account, as required by the statutes. 

Section 4538, R. S., provides that upon the death of a seaman the 
master — 

"shall • * • sign an entry in the offldal log book, and cause It to be at- 
tested by the mate and one of the crew, containing the foUowing particu- 
lars: ♦ » • 

"Third: A statement of the sum due to deceased as wages, and the total 
amount of déductions, if any, to be made therefrom." 

Section 4539 provides: 

"Fourth: The master shall, In ail cases in whlch any seaman • • • dies 
during the voyage, • » « give to * * * shipping commissioner an ac- 
count, in such form as [he] may • • • require, of the effects, money, and 
wages so to be delivered and paid ; and no déductions claimed in such ac- 
count shall be allowed unless verified by an entry in the officiai log book, il 
there be any, and by such • • * vouchers, If any, as may be reasonably 
required by the » • » shipping commissioner to whom the account is 
rendered." 

The expression "verified by an entry in the officiai log book," used 
in section 4539, I take to mean verified as required by section 4538 ; 
that is, signed by the master and attested by the mate and one of the 
crew. No such verified entry was presented to the commissioner in 
the instant case, and therefore, passing the question as to the right 
of the master to pay the earnings of a seaman to a third person upon 
the seaman's order, and the further question as to who is responsible 
for the expenses of the burial of a seaman dying during a voyage, it 
is clear that the déductions claimed cannot be allowed by the commis- 
sioner, because not verified as required by the statutes above cited. 
In ail cases like the présent the statutes must be followed, or déduc- 
tions will not be allowed. 

The items claimed as déductions and resisted by the commissioner 
are: 

Burial expenses £10.10s. 

Launch hlre 10s. 

Amount claimed to hâve been paid for Ostrlch feathers 9. 

Total £20. $97.20 

Thèse items must be disallowed, for the reasons stated. The master 
is therefore directed to pay to the commissioner the sum of $205.12, 
in default of which process will issue against the vessel, &s prayed 
for, for such sum. 
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In re OURLE. 
(District Court, N. D. California, First Division. October 3, 1914.) 

No. 7809. 
1. Bankbtjptcy (S 415*) — Disohabge — Heabing — Attendance by Bank- 

ETJPT. 

Banlir. Act July 1, 1898, c. 541, | 7, 30 Stat. 548 (U. S. Comp. St. 1913, 
§ 9591), providing that a bankrupt shall attend tlie hearing on his ap- 
plication for a discliarge, lE flled, requlres the bankrupt to attend such 
hearing, ttiough he may hâve removed from the district. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. S| 698-708, 719, 
723, 724, 726, 728 ; Dec. Dig. § 415.*] 

3. Banketjptct (§ 415*) — Application fob Dischaege — Heaeinq — Attend- 
ance BT Banketjpt. 

Bahkr. Act 1898, § 7, providing that a bankrupt shall not be required 
to attend for examinatlon at a place more than 150 miles from his home 
or place of business, does not apply to a hearing on an application for 
the bankrupt's discharge, so as to excuse him from attending the hearing 
on such application; he havlng removed from the district pendlng the 
proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §S 698-708, 
719, 723, 724, 726, 728; Dec. Dig. { 415.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of R. S. 
Curie. 

D. E. von Schenck, for petîtioners. 

Houghton & Houghton, of San Francisco, Cal, opposed. 

'Y 

DOOLING, District Judge. [ 1 ] The question as to whether or not 
a bankrupt is required to attend the hearing upon his application for 
a discharge having been presented to the court by the référée herein, 
it is the judgment of the court that the provisions of section 7 of the 
Bankruptcy Act require such attendance, and that the bankrupt may 
not avoid such attendance by removing from the district. 

[2] It is also the opinion of the court that, even if the provision 
that a bankrupt may not be required to attend at a place more than 150 
miles from his home or place of business did apply to a hearing upon 
an application for discharge, the bankrupt could not avail himself 
thereof, if pending the bankruptcy proceedings he removed from the 
district. 

•For other cases see same topic 4 § nttmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LOVEWELL et al. v. SCHOOLFIELD et aL 

(Circuit Court of Appeals, Sixth Circuit. October 9, 1914. On Pétitions for 
Kehearing, December 16, 1914.) 

Nos. 2375, 2376, 2377 and 2391. 

1. EXECUTOBS AND ADMINISTEATOES (§ 502*) ACTIONS FOB ACCOUNTINQ BT 

EXECTJTOES STATEMENT OF ACCOUNTS. 

By a wlll disposing of a considérable estate the same persons wcre 
made executors, with a wlde discrétion both as to the time of settlement 
and the method of disposing of the assets, and also trustées of property 
constituting a large part of the residuary estate, whlch was to be held 
in trust and the Income only paid to a nieee of the testator and her chil- 
dren untll her youngest child reached majority. Testator was a member 
of a partnership, a stockholder in several business corporations, and also 
obligated as surety and indorser for others, ail of which delayed the 
settlement of the estate which had not been closed when the last of the 
executors died 16 years after the death of the testator. In the mean- 
time they had made considérable advances to the beneficiaries of the 
trust estate, and also to others of the residuary legatees, ail of which was 
shown in their periodical reports and was known to the probate court. 
Held, that on an accounting between their légal représentatives and bonds- 
men and their successor trustée there was no imperative requirement that 
their accounts as executors should be stated in advance of or as formally 
separate from their accounts as trustées. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2149-2152 ; Dec. Dlg. § 502.*1 

2. BxEcuTOES AND Administkatobs (§ 514*) — Actions foe Accountinq by 

ExECUTOES — Paetial Settlements as Evidence. 

The executors from time to time flled reports and made settlements 
with the probate court, as required by Shannon's Code Tenn. § 4031 et 
seq., which provides that the clerk shall state the accounts of executors 
and report the same to the court for settlement on notice to persons in- 
terested, and that "settlements, when so made and recorded, shall be 
prima lacie évidence in favor of the accounting party." Section 5567 
also provides that "settlements of Personal représentatives and guard- 
lans made in the county court in pursuance of law are to be taken as 
prima facie correct" The accounts of such executors were so stated 
and reported by the clerk as annual or partial settlements, and approved 
and recorded. Held, that where they were not attaclted until many years 
afterward and after the death of the executors, and apparently ail oth- 
ers having a Personal knowledge of the facts, they were properly taken 
as prima facie correct on the accounting, although the record did not 
show affirmatively the giving of the statutory notice. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 2292 ; Dec. Dig. § 514.*] 

B. Executors and Administeatobs (§§ 473, 474*) — Action fob Accounting 

BY EXECUTOES StATING OE ACCOUNT. 

In a suit for an accounting by executors brought after their death, their 
settlements, made from time to time with the probate court and which 
under the state statute were prima facie correct, were properly made the 
basls of the accounting, and where the blU set out a large number of 
items in such settlements which were critlcized, and showed a familiarity 
with the affairs of the estate, it was not prejudlcial error to confine the 
inquiry to such items. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2041-2060 ; Dec. Dig. §§ 473, 474.*] 

•For other cases see same toplc & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
217 F.— 44 
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4. ExECUTOBS AND Administratobs (§§ 4V3, 474*) — Action foe Accounting 

Bï Executors^Mastek's Report. 

In sucli a suit the report of tlie inaster to vvhom the cause was referred 
was not subject to objection because it did not contain a complète state- 
tnent of the executors' account in debtor or creditor form, wliere it con- 
tained itemized exhibits and scliedules wlilcli, in connection with the in- 
ventory and settlements made by the executors, afforded more complète 
information than such a statement would hâve doue. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2041-2060; Dec. Dig. §§ 473, 474.*] 

5. Executors and Administkators (§§ 473, 474*) — Action for Accountino 

BY Exectjtobs—Master' S Report. 

On such an accountiug it is not an objection to the master's report that 
It was based in part on the cashbook kept by the executore, who died pri- 
er to the suit, whieh was unimpeached and eontained entrles of ail cash 
transactions relating to the estate, and was used by the master as ex- 
planatory of and supplementary to the executors' settlements. 

[I5d. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2041-2060 ; Dec. Dlg. §^ 473, 474.*] 

6. Appeal and Ebrob (§ 1022*) — Findings of Masteb — Review by Appel- 

LATE Court. 

The (indings of a master on an accounting before hlm, concurred in by 
the court, should not be disturbed by an appellate court unless clearly 
wrong. 

[Ed. Xote. — For other cases, see Appeal and Error, Cent. Dig. §§ 4015- 
401S; Dec. Dig, § 1022.*] 

7. Pabtnebship (§ 245*) — Real Estate — Conveyancb bt Subviving Paet- 

NEBS. 

A purehaser of real estate, owned by a partnership from the surviving 
members who had authority under the partnership articles to sell, Is not 
bound to look to the application of the proceeds, but acqulres a good 
title. 

[Ed. Note. — For other cases, see Partnership, Cent Dig. §§ 514-518; 
Dec. Dig. § 245.*] 

S. Husband and Wife (§ 115*) — Personal Estate of Wife — Agbeement of 
Husband to Rétention as Sbpabate Estate. 

While at common law the Personal estate of a wife by the marriage 
becomes the property of her husband, he is not bound to assert such mari- 
tal right, but may validly agrée, elther expressly or impliedly, to her ré- 
tention of lier liersoual property as her separate estate. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dig. §§ 40S- 
412 ; Dec. Dig. § 115.*] 

9. Executors and Administrators (§ 93*) — Charges on Accounting — 

Rents. 

Executors had no authority to operate at the risk of the estate a plan- 
tation in whieh the estate lield a large interest, but are liable for the 
rental value of such interest. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 407, 408; Dec. Dlg. § 93.*] 

10. Executors and Administrators (§ 528*) — Liability of Sueeties — 

Rental Value oe Real Estate. 

Under the law of Tennessee sureties on the bond of executors are lia- 
ble for the rental value of the interest of the estate in land situated in 
another state, where such interest is Personal property and was shown 
on the executors' inventory. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2375-2394 ; Dec. Dig. § 528.*] 

•For other cases see same topic & i kumbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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11. Teusts (§ 231*) — Testamentakt Tkust — Accounting bt Tkustee — 
Crédits, 

An executor and trustée tinder a will, to whoni real estate in which 
both he and the estate had an équitable interest was conveyed as such 
trustée to be held for the trust estate, held entitled on an accounting to 
crédit for the value of bis Personal interest in the property. 

[Ed. Note.— For other cases, see Trusts, Cent. Wg. §§ P,30-33ô; Dec. 
Dig. § 231.*] 

12. Trusts (§ 231*) — Testambntart Trust — Accounting bt Trustée. 

An executor and trustée under a will who, on the insolveuey of a cor- 
poration of whlcU be and the estate were stockbolders, and vvhicb was a 
large créditer of the beneflciary of the trust, with the consent of the court 
purchased the account against her held, on an accounting as trustée, en- 
titled to crédit only for the amount wbicb the claim cost bim, and not 
for the amount of the claim. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. §§ 330-335 ; Dec. 
Dig. § 231.*] 

13. Executors and Administratohs (§§ 106, 118*) — Admini.steation of Es- 
tate — Loans — Liabiuitt op Executor. 

An executor who, as well as the tcstator, was a large stockholder in a 
business corporation held not authorized to lend inoney of the estate to 
such corporation without security, but not liahle for the loss of the stock 
belonging to the estate through insolvency of the corporation. 

[Ed. Note. — For otlier cases, see Executors and Adminlstrators, Cent. 
Dig. §§■ 433, 472-482 ; Dec. Dig. §| lOG, 118.*] 

14. Executors a.\'d Administrators (§ 160*) — Poweks— Pbivate Sale of 
Oorporate Stocks. 

Shannon's Code Tenn. § 3979, requlring executors and administrators 
to "make sale of the goods and chattels of the deceased to the highest 
bidder on 10 days notice," if construed to prohlbit private sales and to 
include as goods and chattels corporate stocks, does not control the dis- 
crétion of executors, given by the will "fuU and ample authority and 
power * * * to use their discrétion" In the settlement of the estate, 
and such executors cannot be held liable on account of the private sale 
of stocks, wbere they exercised the discrétion which a reasonably pru- 
dent and intelligent man would bave used in the administration of hls 
own afCairs. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 637 ; Dec. Dig. § 160.*] 

15. Executors and Administrators (§ 281*) — Accounting bt Executors — 

ClAIMS PaiD AFTËH ÏIME DlMIÏED BY StATUTE. 

Under a statute requiring executors to pay proved claims against the 
estate within a stated time after issuance of letters testamentary, where 
claims were paid after such time the presumption is, in the absence of 
proof to the contrary, that the delay was at the request of the executor, 
and he is not liable as for an illégal payment. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. g§ 1102-1104, 1106-1115; Dec. Dig. § 2S1.*] 

16. Executors and Administrators (§ 494*) — Administration of Estate — 
Executor as Attorney for Estate — Pees. 

Under the laws of Tennessee an executor, aetlng also as attorney for 
the estate, may recover compensation for bis services in both capacitles. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2084-2087; Dec. Dig. § 494.*] 

17. Executors and Administrators (§ 314*) — Time of Accrual of Eight to 
Devise oe Bequest — Residuart Legatees. 

Wbere the settlement of the estate of a testator was justifiably de- 
layed through a number of years, owing to the nature of the property 

•For other cases see same topic & S kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and liabllîties o( the testa tor, limitation does not run against the clalms 
of reslduary legatees to ttieir respective shares durlng the time of such 
delay. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dig. il 1274-1297 ; Dec. Dlg. § 314.*] 

Appeals from the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Suit in equity by James H. Lovewell, as trustée, and others, against 
Dudley T. Schoolfield, individually and as executor of the will of 
W. W. Schoolfield, deceased, and others. From the final decree, ap- 
peals were taken by complainants, by Lena Bakrow and Charles 
Bakrow, her husband, as cross-complainants, by John H. Poston and 
another, sureties on the executor's bond, and by Dudley T. School- 
field, individually and as executor, etc. Modified and affirmed. 

Wm. M. Randolph, of Memphis, Tenu., for appellants Lovewell 
and others. 

Caruthers Ewing, of Memphis, Tenn., for appellant Hill. 

G. J. McSpadden, of Memphis, Tenn., for Mr. and Mrs. Schoolfield. 

J. H. Poston, Jr., of Memphis, Tenn., for appellant Poston. 

A. W. Biggs, of Memphis, Tenn., for John Wade & Sons. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Louis Hanauer, of Memphis, Tenn., 
died August 21, 1889, without issue, leaving a will, which is printed 
in the margin.* He was at the time a member of the firm of School- 

1 "I, Louis Hanauer, of Shelby county, Tennessee, do make and déclare 
my last will and testament as foUows, viz.: 

"Item First. I revoke and annul ail former wills by me made. 

"Item Second. I direct that any just debts I may owe at the time of my 
death be pald by my executors as prompUy as possible without détriment or 
sacrifice to my estate. 

"Item Tlilrd. If, at my death, I am indebted as guardlan to Flora and 
Jacob Hanauer, or either of them, I especially request and direct that inter- 
est thereon shall, without fail, be paid them four tlmes a year, so long as 
any of said indebtedness remains unpaid. 

"Item Fourth. I give and bequeath to Walter, Willie and Cora Lowder 
and thelr sister Ida (now HofCman), each the sum of flve hundred dollars. 

"Item Fifth. I give and bequeath to each of the children of my sister 
Teresa, the sum of flve hundred dollars. 

"Item Slxth. I give, bequeath and devise the one-half of ail the residue 
of my estate to my nièce, Mary Hampson and her children who may be living 
at the time of my death, and also those thereafter born to her, she and her 
children taking equal share and share alike. The property given by this 
item of my will is to be vested in the trustées hereinafter named, and to be 
possesséd, controlled and managed by them, and only the net income there- 
from paid over to Mrs. Hampson, for the support and maintenance of herself 
and children, and the property interests of sald Mrs. Hampson to be her 
separate estate, free from ail control, marital rights and liabllîties of her 
présent, or any future husband. Upon the lawful coming of âge of the young- 



'Fgr other cases see same topic & i numbeb in Dec. & A.m. Bigs. 1907 ta date, & Rep'r Indexes 



LOVBWELL V. SOHOOLFIELD 693 

field, Hanauer & Miller, wholesale grocers and cotton factors, each 
partner having a one-third interest. The testator's brother, Jacob 
Hanauer, then deceased, who had at one time been a member of the 
firm, left an estate of some value, and two of his children were still 
under Louis Hanauer's guardianship. The latter was also trustée for 
the estate of his nièce, Mary Hampson (a daughter of Jacob Hanauer, 
and beneficiary under the 6th item of the will), consisting of upwards 
of $18,000 Personal and an amount of valuable real estate. A few 
months before the testator's death the copartnership ceased active 
business, upon the formation of a corporation under the name of 
the Schoolfield-Hanauer Company. This corporation had a capital 
stock of $67,000, Hanauer holding $21,000, Schoolfield and Miller 

est child of said Mrs. Mary Hampson, then sald trustées shall make the proper 
division of the property given her and them by this item of my wIU. 

"If any of the children of said Mary Hampson shall die before coming of 
lawful âge, his or her share shall go in equal parts to his or her brothers or 
sisters. 

"Item Seventh. Miy home place on the south Une of Kerr avenue, near 
Memphis, Tenn., I wish to go to the parties named as legatees in the sixth 
clause of this will, in the proportions and upon the terms, conditions and limi- 
tations therein provided and stipulated, as to the property given thereby, 
and I make it a condition précèdent to the vestlng or taking efCect of tha 
sixth item of this will that said Mary Hampson shall, by proper and suffi- 
cient conveyance, duly recorded within sixty days from the probate of this 
will, convey said homestead place to said trustées, upon the trust terms and 
limitations aforenamed in the sixth item hereof. 

"Item Eighth. AU the balance and resldue of my estate, real and Personal, 
I give, bequeath and devise to Fanny Lowrance and the légal heirs of my 
deceased brother, Jacob Hanauer, equally, that Is to say, Fanny Lowrance 
shall take one-sixth thereof, and said helrs of my brother Jacob the remaining 
flve-sixths (%) thereof per stirpes, and not per capita, they being given in 
number, excluding said Mary Hampson, who shall hâve and take no Interest 
under this item of my will. 

"Item Ninth. In case of the failure of Mrs. Hampson to comply with the 
seventh Item of this will, and the condition therein imposed, then it is my 
wish and direction that the property given in the sixth item hereof shall go 
and belong to her children, excluding her from any interest whatever therein. 
and upon the term and limitations in said sixth item named. 

"Item Tenth. Any legatee or devisee hereunder taking steps to litigate or 
contest this will, shall forfeit ail benefits thereunder. 

"Item Eleventh. I désire and direct that my estate be settled and wound 
up hereunder as speedily as possible, wlthout injurj' to, or sacrifice of same, 
and to this end I give fuU and ample authority and power to my executors, 
hereinafter named, to use their discrétion in so settling the same, and if nec- 
essary to prevent loss or sacrifice, to postpone the payment of the legacies 
herein given to such time as will prevent same. 

"Item Twelfth. I nominate and appoint my frlend W. W. Schoolfield and 
D. H. Poston, of Memphis, Tennessee, as both executors and trustées to exé- 
cute this will, giving them full power to sell and convey any property to pay 
off debts, and also whenever they both agrée In opinion that it is to the in- 
terest of ail concerned to do so, and they shall not in any manner be held 
liable for any errors in the exercise of such discrétion. 

"They shall also as such trustées, hold, manage and control the legacies of 
such of the legatees as are minors, during their minority, paying to the bene- 
flciaries only the net income or interest, wlth power of sale as above deflned. 

"Slgned and sealed at Memphis, Tenn., this 18th day of September, 18S8. 
[Signature, attestation, etc., omitted.]" 
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each $19,000, the remaining $8,000 being divided between four oth- 
ers. In payraent of its capital stock, it took over the stock in trade 
of the copartnership, which was dissolved by Hanauer's death, Miller 
and Schoolfield being thereupon the surviving partners, as well as in 
practical control of the affairs of the corporation. Schoolfield was 
also one of the executors and trustées under testator's will, which was 
admitted to probate August 29, 1889. Poston, the other executor and 
trustée, had been Hanauer's attorney. The executors imraediately 
qualified, and filed an inventory October 2d thereafter. The estate 
consisted of: (a) Cash in bank, $9,534.42; (b) nearly $6,000 (net) 
lif e insurance ; (c) one-third of the net assets which should remain 
after the liquidation of the affairs of the partnership, Hanauer's ap- 
parent or book crédit therein being $97,859.13; (d) the Kerr avenue 
homestead mentioned in the seventh item of the will, together with 
other real estate interests; (e) a considérable amount of personal 
property, consisting largely of notes, stocks and bonds, carried in the 
executors' inventory at about $250,000, treating the corporate stocks 
at par value. The latter included $54,000 in the National Cotton Seed 
Oil & Huiler Company (hereafter called the Cotton Company) ; $13,- 
500 in the Brush Electric Light & Power Company (hereafter called 
the Electric Company); and $21,000 in the Schoolfield-Hanauer Com- 
pany. The Kerr avenue homestead was duly conveyed by Mrs. Hamp- 
son to the trustées under the will, as provided by the seventh para- 
graph thereof, to be held for her benefit and that of her children. 

In October, 1890, the executors filed in the probate court their first 
annual account, and in the same month Mrs. Hampson's husband was, 
by order of the court, made trustée of his wife's interests formerly 
held by testator in trust for her. In 1891, Poston, one of the execu- 
tors died, Schoolfield being thereafter sole executor and trustée. He, 
in 1891, filed a second annual account, covering transactions both be- 
fore and after Poston's death, and also filed annual accounts in 1895, 
1896, 1898, 1901, and 1903. Each of thèse accounts purported to con- 
tain in détail a statement of ail the receipts and disburseinents con- 
nected with the exécution of the will and the administration of the 
entire estate. The first account showed, among other things, pay- 
ment of $18,837.18 in discharge of testator's liability as guardian of 
the children of Jacob Hanauer, payment in full of the money legacies 
under the fourth and fifth items of the will, amounting to $5,500; 
payment of debts and liabilities of the testator amounting to $8,304.70, 
including liabilities of $2,075.29 on guaranty and $878.23 as surety ; 
also $36,195.05 as loans and advances to the Cotton Company and 
Electric Company. The second report showed, among other items, 
payments of more than $7,000 to Mrs. Hampson on the testator's lia- 
bility as trustée, and advances of $9,000 to the legatees, against their 
distributive shares, under the eighth item of the will. Others of the 
reports included payments to or for the benefit of the legatees under 
the eighth item, as well as payments to or for Mrs. Hampson, both 
on account of the testator's liability to her and as beneficiary under 
the will. The seventh report showed, among other items, payments 
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both to Mrs. Hampson and to the beneficiaries under the eighth item, 
to make good losses on lands and to equalize advances. In 1891, un- 
der partition proceedings between the beneficiaries under the sixth 
and eighth items of the will, certain real estate of the testator, valued 
at about $18,000, vvas, by order of the court, conveyed to Schoolfield, 
as. trustée for Mrs. Hampson and her children under the sixth item. 
So long as the corporation Schoolfield-Hanauer Company did busi- 
ness, collections and disbursements, as well as distributions to the co- 
partners and their représentatives on account of partnership affairs, 
were made through the corporation, which also furnished Mrs. Hamp- 
son large amounts of supplies and money, which were used in sup- 
port of herself and family. It was wound up by insolvency proceed- 
ings in 1896, paying 39 cents on the dollar. When it failed it owed 
the copartnership, as well as Hanauer's estate, and held a large bal- 
ance of account against Mrs. Hampson, which was transferred to 
Schoolfield. The capital stock was of course wiped out. Among the 
assets of the copartnership at Hanauer's death were : (a) The busi- 
ness property on Front street in Memphis, used as a place of busi- 
ness by the copartnership and later by the successor corporation. This 
property was sold in 1897 by the two surviving copartners, reaching 
by mesne conveyances the firm of John Wade & Sons, (b) A debt 
of one Townsend of $1,653.81, which, together with $4,912.84 owing 
to W. W. Schoolfield, was secured by a trust mortgage upon land in 
Shelby county, Tenn., which, in 1898, was sold on foreclosure to Mrs. 
Schoolfield, wife of the executor, trustée, and partner. By her death 
her son, Dudley T. Schoolfield, succeeded to her interest, and he 
later conveyed the property to his wife, Edith Brooks Schoolfield. 
(c) An indebtedness of $18,529.05 from Ferguson & Hampson, the 
iatter being the husband of Mary Hampson. This was secured rata- 
bly with an indebtedness from that firm to testator of $17,776.03, the 
two debts being subject to a purchase-money lien held by testator of 
$21,114.60 upon Nodena Plantation, so-called, in Mississippi county, 
Ark. Foreclosure proceedings were pending at testator's death, and 
in 1891 the premises were sold thereunder to Frank P. Poston and 
Dudley T. Schoolfield, as trustées, for the benefit of the creditors 
named, for $45,000, which was less than the total of ail the claims. 
Hanauer's estate was thus the beneficiary under the trust conveyance, 
except only an apparent interest on the part of Miller and School- 
field, each in the amount of $4,796.24. In 1897, six years after the 
foreclosure sale, the beneficiaries under the eighth item of the will 
conveyed their interests in the plantation to Schoolfield, trustée, to 
be held by him for Mrs. Hampson and her children, under the sixth 
item, subject to the amounts due Schoolfield and Miller, which the 
trustée, together with Mrs. Hampson and her husband, assumed. 
Miller transferred his interest in Nodena Plantation to Susan Thomas, 
now Mrs. Norfleet. 

Miller died in 1903. Schoolfield died about October 1, 1905, while 
still executor and trustée, leaving his son, Dudley T. Schoolfield, as 
his sole heir, devisee, and legatee. A summary of receipts and ex- 
penditures by the executors and trustées, based upon the master's re- 
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port, is shown în the margin.* Sclioolfield's death thus removed the 
only remaining executor, trustée, and partner. Upon Schoolfield's 
death, complainant Lovewell, a son-in-law of Mrs. Hampson, upon 
application of the latter and her children, through their attorney, was 
appointed trustée as successor to Schoolfield. No successor executor 
has been appointed. 

Lovewell, as trustée, filed his bill in the court below on April 8, 
1907, to obtain an accounting of the administration of the Hanauer 

2 Total Receipts. 

Cash in bank at testator's death $ 9,534 42 

BUls receivable collected 24,685 34 

Stocks and bonds sold 58,445 92 

Notes paid, property sales and sundry sales (including one-third 

of purchase priée of Front street storehouse belonging to firm) 26,187 06 

Interest and dividends 22,541 05 

Kents colleeted 10,296 36 

Coupons collected 420 00 

Receipts from Schoolfield, Hanauer & Co. (not iiicluding sale of 

Front Street store) 56,970 62 

From Cotton Seed Oil & Huiler Company 5,000 00 

Tax refund 150 40 

Cash (no explanatlon) 577 00 



Wote 1.) $214,808 17 

Disbursements. 

Dues and assessments on stock $ 3,085 76 

Hanauer accounts paid 7,425 99 

Guardlanshlp Uablllty paid 18,837 18 

Surety liabllity paid 628 23 

Bequests under fif th item 5,500 00 

Taxes 4,066 89 

Real estate maintenance and expenses 2,179 93 

Ijoans to Schoolfleld-Hanauer Company $3,000 00 

Loans to Brush Electric Company 19,369 76 

liOans to Cotton Company 32,424 71 

• 54,794 47 

Rents paid 60 00 

Mary S. Hampson Personal account $18,328 13 (Note 3) 

Mary S. Hampson advances and payments 9,650 05 

Mary S. Hampson taxes and Insurance 3,986 26 

31,964 44 

Beneflciarles under eighth item of will — advances and payments. . 49,659 57 

W. W. Schoolfield, trustée (later charged Mrs. Hampson) 32 53 

Miscellaneous (Note 2) 29,699 15 

Kxecutors' compensation 5,713 63 

Balance cash in hand 1,160 40 



$214,808 17 

NOTB 1, The receipts take no account of Nodena Plantation ($35,407.61) held for bene- 
flciariea under sixtli item, nor of Kerr Avenue homestead, similarly held, nor of contenta 
of home, etc., nor of eome other property, both Indlvidual and oopartnorship, yet und;B- 
posed of. 

NOTE 2. "Miscellaneous" Includes (among other items) five Judgments aggregating 
112,940.28, attorneys' fées apparently hetween $8,000 and $9,000, costs of partition cases 
?65S.75, as well as other costs of litlgatlon; also compensation allowed D. H. Poston, after 
hls death, $1,875.00, and amount paid W. W. Schoolfield sinoe last probate court settlement, 
$l,q08.15; the latter two items, added to the $5,713.63 above shown, makes $9,194.78 compen- 
sation, Including $132.08 allowed Dudley T. Schoolfield. 

NOTE 3. The first two items of charge to Mrs. Hampson wer« in large part applied 
upon her account wlth the Schoolfleld-Hanauer Company. 
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estate, the enforcement of the trusts created by the will, and the 
recovery by the several devisees and legatees thereunder of the sums 
claimed to be due them upon an account and settlement of the admin- 
istration and of the trusts created by the will; also an accounting 
of copartnership affairs and of the administration thereof by the 
surviving partners, as well as a confirmation of their title to Nodena 
Plantation against ail claims of Schoolfield and Mrs. Norfleet. The 
beneficiaries under the eighth item of the will filed a cross-bill, ask- 
ing the same relief, so far as pertinent. The causes were put at issue 
and référence made to a spécial master for an accounting, under 
express directions that the inventory of the executors and the various 
partial settlements made with the probate court should be taken as 
prima facie correct, the défendants not to be held for any item not 
set out in the inventory and settlement, except upon spécifie alléga- 
tions of the spécial items and sufficient proof supporting the same. 
The master made a comprehensive and painstaking report, embracing 
detailed schedules and statements of the transactions had by the ex- 
ecutors and trustées. The master was of opinion that the sales of 
the Front street lot and the Townsend property were valid and ef- 
fective to pass title to the respective purchasers. As to the Nodena 
Plantation, the master found that the conveyance in trust for the 
beneficiaries under the sixth item of the will was made for the pur- 
pose of equalizing the advances made to the various beneficiaries, and 
that their shares were ail equalized on July 5, 1903, except that Hester 
Hayes was overdrawn on that date $124.77. He charged the execu- 
tors, in addition to the $1,160.40 cash on hand, with items amounting 
to $42,263.24, plus $46,587.39 interest thereon. Charging to complain- 
ants Schoolfield's interest in Nodena Plantation, and the unpaid bal- 
ance of Mrs. Hampson's account with the Schoolfield-Hanauer Com- 
pany, the master found due Mrs. Hampson and her children $7,772.34, 
plus encroachments upon the corpus of the estate of $7,028.40. Mrs. 
Norfleet's claimed interest in Nodena Plantation was not taken into 
account. The master found the beneficiaries under the eighth item 
entitled to slightly varying amounts, aggregating $44,924.16. Ail thèse 
awards were exclusive of real estate unsold. 

This report was excepted to by ail the parties in interest. After 
its filing Mrs. Norfleet filed a cross-bill, asking enforcement of her 
claimed rights in Nodena Plantation. Schoolfield also filed cross-bill, 
asking similar relief, as well as other affirmative relief in connec- 
tion with the accounting. Both cross-bills were stricken from the 
files. The master's conclusions as to the sale of the Front Street lot, 
the Townsend land purchase, equalization between beneficiaries, and 
interests in Nodena Plantation were undisturbed. Charges made by 
the master against the executor, aggregating a large amount, were 
disallowed by the court in whole or in part. The restated account 
found $27,262.50 due from Mrs. Hampson and her children. The 
final decree, after such restatement, awarded cross-complainants Hes- 
ter Hayes, Lena Bakrow, and Belle Hayes recoveries against the 
executor and the sureties upon the bond of the executor and trustée, 
aggregating $5,007.44 ; dismissed the cross-bill as to Jacob Hanauer and 
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Flora Loeb, holding tliat their cause of action was barred by the stat- 
ute of limitations; denied recovery to Fanny Lowrance because she 
had propounded no claim; dismissed the bill so far as recovery was 
sought against the administrator of Miller's estate; adjudged the costs 
(including the compensation of the spécial master) one-half against 
complainants in the original bill, the other half in favor of the cross- 
complainants as against the défendant Schoolfield, executor, and can- 
celed the bond of the executors and trustées upon payment of such 
costs and the amounts awarded to the various cross-complainants. It 
also vahdated and confirmed the title of Wade & Sons to the Front 
Street property, as well as the Schoolfield title to the Townsend land. 
Mr. Hampson died in 1907; Mrs. Hampson died September 14, 1910; 
by her will her property went to her children, the youngest of whom 
attained majority October 24, 1910. 

The complainants in the original bill (No. 2375), the complainants 
in the cross-bill (No. 2376), the sureties on the executors' bond (No. 
2377), and Dudley T. Schoolfield, as executor of W. W. Schoolfield 
(No. 2391) hâve taken separate appeals. 

Complainants urge that the entire basis of the accounting is radi- 
cally wrong (a) in awarding a single accounting instead of two sep- 
arate accounts, the one as between ail the devisees and legatees on one 
side and the executors on the other, and a second between Mrs. Hamp- 
son and her children on the one side and the trustée or trustées on 
the other; (b) in limiting the attack to matters specifically set up by 
complainants ; and (c) in giving prima f acie eiïect to the inventories 
filed in and settlements made with the probate court; also that the 
master's report is insufficient. because not containing a statement of 
the complète account in debtor and creditor form, and that it lacks 
compétent foundation, because based in part upon the executor's cash 
book. 

[1] In the absence of spécial circumstances calling for a différent 
procédure, the normal course would hâve been for the executors to 
first pay the testator's debts, including guardianship liability to his 
brother's children and the legacies under the third and fourth items, 
to turn over to the new trustée (Hampson) the funds in testator's 
hands belonging to Mrs. Hampson, and then to divide what remained 
(excluding the Kerr avenue homestead) into two parts, distributing 
the one part to the beneficiaries under the eighth item, and holding 
the other part in trust for Mrs. Hampson and her children under 
the sixth item, thus keeping the executorship and trusteeship distinct 
in both deaHngs and accountings. But completion of administration 
was necessarily delayed by testator's relations to certain of the corpora- 
tions in which he was a stockholder, and his contract obligations, as 
indorser and otherwise, on various matters, as well as the liquidation 
of the affairs of the late copartnership, including the acquisition of 
Nodena Plantation. Mrs. Hampson and her children apparently 
needed, ^o far as feasible, the current income from their interests in 
thê estate, and the beneficiaries under the eighth item desired pay- 
ments as speedily as possible. The same persons were both executors 
and trustées. By the eleventh and twelfth items of the will they were 
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given wide discrétion, both as to the time of settlement and as to the 
method of disposing of the assets. Before ordinary administration 
could properly hâve been closed the trustées began making payments 
to both classes of beneficiaries, and continued such advancements un- 
til the death of the last surviving trustée in 1905, ail with the knowl- 
edge of the probate court, as shown by reports made up to 1903. Un- 
der thèse circumstances there was no imperative requirement that 
the master state the executors' accounts in advance of or as formally 
distinct from those of the trustées. As will be seen later, the account- 
ing had furnished, in our opinion, the bénéficiai équivalent of separate 
accountings. 

[2] As respects the effect of the probate court settlements: Section 
4031 of Shannon's Code requires the clerk of the court to take and 
state the executor's account after two years from the latter's qual- 
ification, and once every year thereafter until the administration is 
closed. This account is not to be taken until the clerk has given to 
interested parties certain actual or constructive notice. Section 4034. 
The clerk is authorized to examine the accounting party upon oath 
touching his receipts and disbursements. The statute seems to con- 
template the présentation of the clerk's report to the court, action of 
the court thereon, and a recording of the same. Section 4041 pro- 
vides that "settlements when so made and recorded shall be prima 
facie évidence in favor of the accounting party." By section 4039, 
provision is made for attack upon the completeness of the inventory 
by any interested person at any time before final settlement. Section 
5567 also provides that the "settlements of personal représentatives and 
guardians made in the county court, in pursuance of law, are to be 
taken as prima facie correct." It has been said that it is the final 
settlement which is made prima facie évidence for the accounting 
party (Cannon v. Apperson, 14 Lèa [Tenn.] 553, at pages 581, 582), 
but the rule of prima facie correctness has been made to apply to an- 
nual settlements.* 

Each of the executors' accounts was verified by the executors' oath. 
In the case of each the clerk reported that he had taken and stated 
"the annual settlement" or "partial settlement," as the case might be, 
and "that the same is in ail things regular and unexcepted to." In 
each case the record recites the coming on of the case to be heard on 
the partial settlements of the executors, and the report of the clerk 
thereon; and: 

"It appearing that said settlement is in ail things regular, and that no 
exceptions bave been filed thereto, it is therefore ordered that the said settle- 
ment be and the same is hereby In ail things confirmed, and that the same be 
recorded in the settlement records of this court." 

With respect to the first two accounts, the clerk reported that he 
had first caused "due and légal notice to be served on ail parties in- 
terested in the estate of said Louis Hanauer, deceased, of the day on 
which the. same would be stated." The reports on the remaining ac- 

s Matlock et al. v. Rice, 6 Heisk. (Tenn.) 33, 36, 38 ; Alvis v. Oglesby, 87 
Tenn. iH Piekle) 174, 183, 10 S. W. 313; Hammond v. Beasley, 83 Tenn. (15 
Lea) 618, 620, 627. 
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counts omit this statement; and in the case of none of them does the 
record hère show any actual proof of service of statutory notice, or 
whether or not any party interested appeared, although there is noth- 
ing in the record negativing such notice, which should perhaps be pre- 
sumed as against collatéral attack. Butterfield v. Miller (C. C. A. 6th 
Cir.), 195 Fed. 200, 203, and cases there cited at latter page, H5 C. 
C. A. 152. Several of the Tennessee décisions at least impliedly, and 
one or more, we think, expressly, recognize the prima facie evidential 
effect of even an ex parte settlement.* Under this state of the Ten- 
nessee décisions, and in view of the f acts that thèse settlements were 
first attacked long after they were made, and after the death of both 
of the original surviving partners, as well as of both executors and 
trustées, and, as would appear, of every one having any personal inti- 
mate knowledge of the facts, and, further, that vouchers for disburse- 
ments made were in large part filed with the reports, we think no error 
was committed in giving thèse judicially approved settlements prima 
facie eflfect. 

[3] Upon the question of pleading: It has been held that on at- 
tacking a settlement which is only prima facie correct the complain- 
ing party is entitled to a full accounting, without specifying in the 
bill the items complained of (Turney v. Williams, supra, 7 Yerg, 
[Tenn.] at page 213 ; Leach v. Cowan, supra, 125 Tenn. at page 205, 
140 S. W. 1070, Ann. Cas. 1913C, 188), yet, as the settlements were 
prima facie évidence in favor of the executors, they were properly 
made the basis of the accounting (Matlock v. Rice, supra, 6 Heisk. 
[53 Tenn.] at page 38; Alvis v. Oglesby, supra, 87 Tenn. at page 183, 
10 S. W. 313); and as the suits in question were begun after the 
death of the parties of whose acts an accounting was sought, and as 
the bill indicates considérable familiarity with the history of the estate 
and sets out in great détail items in the accounting criticized, and as ail 
accessible means of information seem to hâve been in fact presented, 
and ail items which there was shown any disposition to controvert seem 
to hâve been inquired into as fully as possible, we think complain- 
ant could not hâve been prejudiced by the requirement that the errors 
complained of be specified in the pleading. 

[4] We see no merit in the criticism that the master's report was 
not accompanied by a complète statement of the account in debtor 
and creditor form. The report proper discussed ail the important 
questions presented. At its close the master reported that he had, in 
obédience to the order of référence, "stated the account from the 
inventories and partial settlements of the creditors with the probate 
court, as surcharged by the findings of the master as set forth." The 
inventories and probate court settlements were already in the record. 
The report was accompanied by a large number of exhibits and sched- 

♦ Matlock T. Rice, 6 Helsk. (53 Tenn.) 33, 38 ; Turney v. Williams, 7 Yerg. 
(Tenn.) 172, 210 ; Snodgrass v. Snodgrass, 1 Baxt. (Tenn.) 157, 160, 161 ; Ham- 
œond V. Beasley, 83 Tenn. (15 Lea) 618, 627 ; Murray v. Luna, 86 Tenn. 326, 
331-332, 6 S. W. 603; Alvis v. Oglesby, 87 Tenn. 174, 183, 10 S. W. 313; 
Vaearro v. Oicalla, 89 Tenn. 63, 76, 14 S. W. 43 ; Leach v. Cowan, 125 Tenn. 
at page 205, 140 S. W. 1070, Ann. Cas. 1913C, 188. 



LOVEWELL V. SCHOOLFIELD 701 

ules, containing not only summaries but itemized statements upon most 
of the important subjects involved (the latter showing dates, names, 
and amounts), ail amounting to about 47 pages of the printed record. 
Thèse included a statement of the amount and character of the prop- 
erty received by the executors from the surviving partners, the Per- 
sonal assets of the testator's estate outstanding and undisposed of ac- 
cording to the probate court accountings (both as to those considered 
good and those regarded worthless), a statement of income and ex- 
pendîfures (both as covered by and since the probate court account- 
ings), a history of the Hquidation of stocks, bonds, and other securi- 
ties, the executors' spécial account with the estate, schedules of bills 
receivable paid, of stocks, bonds, and other securities sold, of interest 
and dividends received, of rents coUected, of coupons cashed, of 
property sales and receipts from the partnership, of miscellaneous dis- 
bursements, of testator's debts, dues upon stocks paid, payment of 
guardian's liability, discharge of taxes on real estate and maintenance 
thereof, a recapitulation of advancements, payments, and expenditures 
for accounts of legatees (including insurance and taxes), of loans and 
advances to varions corporations, schedules showing the total remain- 
ing equity of each beneficiary under the sixth and eighth items (ex- 
clusive of real estate unsold), and how arrived at ; also a statement of 
revenue and expenses relating to the encroachments by Mrs. Hampson 
upon the corpus of the estate. It is évident that the information so 
furnished by the master's report, in connection with the inventories 
and probate court settlements, afforded more valuable information than 
could hâve been conveyed by a single, continuons debtor and créditer 
statement. 

[5] The executors' cashbook purports to be a cash account of the 
executors' transactions. It comprises 61 pages, and extends from Au- 
gust 31, 1889, when it started with a balance in the German Bank to 
testator's crédit (being the item shown on the inventory), until Janu- 
ary 4, 1906, a few months following Schoolfield's death, the only en- 
tries following which event were an item of cash to 'Dudley T. Schooi- 
field, exécuter, and the bringing down of the cash balance to Janu- 
ary 4, 1906. The account was continuons, with numerous strikings 
of balance, frequently shown as the balance in bank. The cash bal- 
ance was not struck on the book as of the exact date of the first and 
second settlements; but in the case of each of the others the balance 
shown thereby appeared on the cashbook in precisely the same amount, 
except in one instance with a variation of one cent. The book was 
evidently kept with scrupulous care, and the balance shown on Janu- 
ary 4, 1906, was the amount of cash actually in bank to the crédit of 
the executors. Reports on which probate court settlements were made 
were evidently made from this cashbook. The master reports that 
he took the book as a basis, "showing the receipts and disbursements 
of the executors and trustées" frorn. July 15, 1903 (which was the date 
of the last partial settlement with the probate court), "as he finds from 
the déposition of said Schoolfield, and from other évidence in the 
record, including the cashbook itself, that it reliably shows such re- 
ceipts and disbursements." The entries since July 15, 1903, are ail 
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on the last four of the 61 pages. We do not understand the book 
to hâve been used to override the probate court settlements, but only 
in confirmation or in explanation and supplément thereof. The rule 
that the settlements are binding on the executors was not relaxed. 
When the testimony was taken both executors were dead, as was 
also Frank P. Poston, who had acted as attorney of the estate since 
the death of exécuter D. H. Poston, in 1891, until the death of W. 
W. Schoolfield in 1905, and "had charge of the accounts and business 
relating to both trusts under the will," and who had kept the cash- 
book in part. There were presented check stubs and canceled checks, 
so far as in the possession of Dudley T. Schoolfield, who appears 
to hâve been the only person then living having any substantial knowl- 
edge of the situation, and who testified with apparent freedom and 
fullness with respect to the slight knowledge he had. Due notice of the 
existence of the cashbook entries was given complainants, a copy 
thereof being attached to the answer of Dudley T. Schoolfield. Its 
authenticity is not open to question, and it seems clear, to say the least, 
that complainants were not prejudiced by its use. 

The remaining assignments presented by complainants in the origi- 
nal bil! cover a wide range. Besides attacking the sale of the Front 
Street lot and the Townsend purchase, complaint is made that the ex- 
ecutors and trustées hâve not been required to account for ail the 
property inventoried by them, including large items of crédits and 
corporate stocks, or for the use of partnership property and the avails 
of collections ; that, in particular, they should be charged with failure 
to collect rent on the Front street property during its occupancy by 
the corporation, and with rent for the Nodena Plantation from 1891 
to 1897, when it went into Mrs. Hampson's possession; with loss of 
the capital stock of the corporation, the failure to collect certain of 
its accounts, and for debts owing by the corporation to the partnership 
alleged to hâve been misapplied, also for disastrous loans made to 
the Cotton Company and the Electric Company. The charge is also 
made that the executors were credited with payment of debts barred 
by the statutes of limitation. Cross-complainants join in the assign- 
ments relating to ail thèse matters of complaint. Complainants in the 
original bill also attack the crédit given the executor for Schoolfield's 
interest in Nodena Plantation. Complainants in the cross-bill also 
complain that they were denied a separate and distinct accounting rela- 
tive to sums due them as legatees, of the rejection of the claims of two 
of the cross-complainants, and for lack of sufficient particulars of the 
amounts charged as received by cross-complainants. The défendants' 
assignments, so far as material, will sufficiently appear from the dis- 
cussion. 

[6] Complainants' exceptions to the master's report were ail over- 
ruled by the court, and as to matters to which they relate we hâve 
thus in eiïect the concurrent findings of master and court, which should 
not be disturbed unless clearly wrong. See the décisions of this court 
in Haines v. Bank, 203 Fed. 225, 228, 121 C. C. A. 431 ; Western 
Transit Co. v. Davidson, 212 Fed. 696, 701, 129 C. C. A. 232; In 
re National Pressed Brick Co., 212 Fed. 878, 881, 129 C. C. A. 398. 
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[7] The Sale of the Front Street Business Property. Disregarding 
forms, the net effect of this transaction was that Schoolfield and Miller, 
as surviving partners, sold the premises to Mrs. Hill for $13,500. 
Miller's one-third went to Mrs. Norfleet, as his creditor, Hanauer's 
share was charged to and accounted for by his executor and trustée, 
and presumably Schoolfield received his one-third. Mrs. Hill after- 
wards conveyed to her husband, and they to the firm of John Wade 
& Sons, who still hold it. The latter paid what we are satisfied was 
at the time a fair price for the property, ail upon the advice of counsel 
that the surviving partners had full authority to convey. The sale 
was made with the approval of at least the legatees under the eighth 
item of the will. Wade & Sons are completely protected ; for we hâve 
no doubt that the partnership articles, which provided for sale by the 
survivors of real as well as personal property, according to their 
judgment, afforded ample authority to make the sale. This being so, 
the purchasers were not bound to look to the application of the pro- 
ceeds, even had they not been properly applied. Potter v. Gardner, 
12 Wheat. 498, 502, 6 L. Ed. 706; Hoîden v, Circleville L. & P. Co., 
216 Fed. 490, 132 C. C. A. 550, decided by this court June 8, 1914. 
There was, however, no misapplication of proceeds, for although the 
surviving partners had the right to hold the entire proceeds of the 
sale subject to accounting, it was entirely compétent for the survivors 
and the executors to divide up the proceeds of a particular parcel, so 
long as there remained, as seems to hâve been the case, ample assets for 
the payment of ail obHgations and the adjustment of ail balances be- 
tween partners. In the view we take of the case, it is unnecessary to 
consider what the situation would hâve been but for the partnership 
agreement, nor the questions raised as to the lack of power in Mrs. 
Hill, as a married woman, to convey to her husband (for both joined 
in the conveyance to Wade & Sons), nor the question of constructive 
notice afforded by the abstracts and conveyances. 

The Townsend Foreclosure Sale. The land was sold, under fore- 
closure of the trust deed, for $3,500, which was less than the debt se- 
cured to Schoolfield. The master seems to hâve treated the trust deed 
as securing ratably the debt to Schoolfield individually and the debt to 
the copartnership, and disposed of the matter by concluding that there 
was no évidence tending to show fraud with référence to the sale and 
transfer of the land by the trustée in the deed and the purchase of the 
same by Mrs. Schoolfield at the sale, and that there was no évidence 
tending to show that the executor did not account for the part of the 
proceeds of the sale due the firm of Schoolfield, Hanauer & Co. 

As we construe the trust deed, however, the partnership claim was 
subordinated to Schoolfield's individual claim, and there was thus noth- 
ing to apply on the partnership claim. The substantial question con- 
cems complainants' contention that the conveyance to Mrs. Schoolfield 
was in effect a conveyance by her husband without considération and 
in fraud of creditors, and that the property is thus liable for the satis- 
faction of whatever balance may be found against Schoolfield on this 
accounting. We are satisfied that the allégations of actual and pur- 
poseful fraud in the conveyance to Mrs. Schoolfield are wholly unsus- 
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tained ; for Schoolfield, though of greatly reduced means, was entirely 
solvent at the time, and so remained until his death, unless as against 
such liability as may be established under this accounting ; and we hâve 
no reason to think that he regarded himself as subject to any liability 
of this nature. But even if we were to find that the property was con- 
veyed to Mrs. Schoolfield while her husband was insolvent, yet if she 
actually paid the purchase price, that is the end of the inquiry. The 
burden is upon complainants to show such nonpayment, and the con- 
trary is presumed from the récitals in the trustee's foreclosure deed. 
The statement therein that the net purchase price paid the trustée was 
"applied as a crédit upon the note secured by the said trust deed" does 
not controvert actual payment by the purchaser. Nor is the presump- 
tion ovçrthrown by the mère fact that after the death of both Mr. and 
Mrs. Schoolfield no proof could be found of the latter's actual pay- 
ment, either by check or otherwise, in view of the testimonyof her son, 
although more or less indefinite, that his mother had personal property 
of her own. 

[8] It is urged, however, that her personal estate became by mar- 
riage the property of her husband, and that thus no considération could 
hâve resided in the transfer of money by her to him. It is true that 
such would be the resuit of his assertion of marital right, but he was 
not bound to assert such right (Carpenter v. Franklin, 89 Tenn. [5 
Pickle] at page 148, 14 S. W. 484) ; he could validly agrée, either ex- 
pressly or impliedly, to her rétention of her personal property as her 
separate estate (Snodgrass v. Hyder, 95 Tenn. [11 Pickle] at pages 
575-577, 32 S. W. 764) ; and the testimony that she kept a bank ac- 
count in her own name and held stocks and funds in another bank, and 
gave money from time to time to her son, ail presumably with her hus- 
band's acquiescence, tends to support an impHed relinquishment of his 
marital right (Belford v. Scribner, 144 U. S. at page 504, 12 Sup. Ct. 
734, 36 L. Ed. 514). We are satisfied that the decree below reached the 
correct resuit regarding this claim. 

[9] The Nodena Plantation. In 1891, following the foreclosure 
purchase, the executors and surviving partners contracted with Fergu- 
son for operating the plantation on joint account, Ferguson to hâve 
one-half the net profits, the other parties the remaining one-half . Each 
party to the transaction was to furnish certain equipment or supplies, 
or both. The supplies were in fact furnished by the Schoolfield-Han- 
auer Company, which kept an account with the plantation. The cot- 
ton raised was to be shipped to the Schoolfield-Hanauer Company for 
sale. The opération was carried on for five years, resulting in a loss 
to the Schoolfield-Hanauer Company. 

We think the exécuter had no authority to carry on this business at 
the risk of the estate ; he should hâve rented the plantation ; and we 
agrée with the master and court that the estate is entitled to compensa- 
tion. It is urged that as the interest of Hanauer's estate was personal, 
a rental charge would be improper. The court charged interest upon 
the estate's investment, instead of rental as charged by the master. 
Both parties agrée that the estate's interest was personal, but that, to 
our minds, is not a sufficient reason for denying rental as such, Had 
the property been a livery stock or a boat, either of which would be 
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Personal, the propriety of charging rental for actual use of the prop- 
erty could scarcely be doubted. The real question is what rental couîd 
reasonably hâve been obtained therefor. The master found that the 
plantation was operated at a profit ; that the loss resulted f rom parts 
of the contract other than rental ; that there were about 1,200 acres of 
cultivated land, and that the rental value was $4,000 per year. The 
executor was charged with the estate's proportion of that rental, with 
interest on earh year's rental f rom the first of the succeeding year. The 
testimony as to rental value is in conflict, ranging from $2 to $7 per 
acre for cleared land. Hanauer seems to hâve received and collected 
$4,000 for its rental in 1889. Cotton culture was depressed from 1891 
to 1896 ; and perhaps $3,600 per year ($3 per acre) is the safer estimate 
of value. It may be fixed on that basis, including interest as charged 
by the master. Such rental in fact closely approximates the manager's 
estimate of profit, viz., $20,000. We think that under the Tennessee 
statute and décisions the sureties on the executor's bond are liable for 
the rent, notwithstanding the executor was acting not as executor but 
as trustée. Porter v. Moores, 4 Heisk. (Tenn.) 16; Lester v. Vick, 2 
Heisk. (Tenn.) 476, 479. 

[10] It is insisted, however, that the bondsmen are not liable for 
rent of lands in another state than that in which the administration is 
had. We see no force in this proposition. It was held, it is true, in 
Snodgrass v. Snodgrass, 1 Baxt. (Tenn.) 157, 162, that the sureties of 
an administrator are not liable for the proceeds of property received 
by him from the sale of his intestate's lands in another state. The rea- 
son there given is that the proceeds of the sale of land in Virginia were 
not assets of the estate in Tennessee, where the administration was 
granted, but were received in Virginia, and not in the character of ad- 
ministrator in Tennessee. In this case, however, the indebtedness 
which the plantation later represented was included in the executor's 
inventory, the foreclosure having been completed af ter testator's death. 
We thinic the plantation, being, as stated, personal property, was plainly 
Tennessee assets, and within the security of the executor's bond. We 
may add that the master correctly found that the conveyance of the 
plantation in the interest of Mrs. Hampson and her children was in- 
tended to equalize the advances to the respective beneficiaries up to that 
date. 

[11] The complainants in the original bill criticize the decree for 
crediting the executor with the amount of Schoolfield's interest in the 
plantation ($4,796.24, plus interest thereon), and for failing to adjudge 
that Mrs. Norfleet, as the assignée of Miller's claim, had no title or in- 
terest in the plantation. It is contended that the deed made by Dudley 
T. Schoolfield and Frank H. Poston (trustées under the commissioner's 
deed of foreclosure) to W. W. Schoolfield, as trustée under the sixth 
item of the will, conveyed the entire fee of the plantation, thus dis- 
charging ail the liens and interests theretof ore held by the two surviv- 
ing partners other than Hanauer by virtue of the indebtedness to the 
firm, which constituted part of the price paid on foreclosure sale ; that 
by the terms of the conveyance to W. W. Schoolfield, trustée, the lat- 
ter and Miller were to look only to the personal responsibility of Mr. 
217 F.— 45 
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and Mrs. Hampson ; and that, in any event, recovery could not be had 
in the absence of cross-bill. 

We think the executor vvas rightly credited with the amount of 
Schoolfield's interest, even if the entire fee was conveyed to him as 
trustée under the sixth item ; for, if so (as we must not be understood 
as holding), we think it clear that payment of his interest was equitably 
assumed on behalf of the beneficiaries, rather than left to the personal 
responsibility of Mr. and Mrs. Hampson ; and, this being so, equity re- 
quires the enforcement of that assumption. If W. W. Schoolfield so 
held the légal estate no question of lien or of limitation is involved. If 
the légal title remained in part in Poston and Dudley T. Schoolfield, 
trustée, complainants are not prejudiced by the disposition made. The 
item being treated merely as a crédit under the accounting, no cross- 
bill was required. The beneficiaries under the sixth item having taken 
the benefit of Hanauer's one-third interest in the firm debt, and having 
recognized Miller and Schoolfield as entitled to the balance, cannot well 
be heard to say that Schoolfield should be denied his part because there 
had been no full settlement of partnership affairs. As to the Miller 
interest : It is clear that, as he was not a party to the conveyance in 
question, and as there is no room for claim that he consented to the 
conveyance of the entire fee to Schoolfield, trustée, in relinquishnient 
or limitation of his rights under the original trust, and as Dudley T. 
Schoolfield is before the court denying that his conveyance had such 
effect and recognizing his continued trusteeship for the benefit of Mrs. 
Norfleet, the decree could not properly adjudge that the entire fee 
passed under the conveyance to W. W. Schoolfield, trustée, nor quiet 
complainants' title as against Mrs. Norfleet's claim unless barred by 
limitation. The court treated Mrs. Norfleet's claim as not within the 
pleadings or the order of référence, and she has not appealed. As we 
find no error assigned upon the failure to find her claim barred by lim- 
itation, we content ourselves with affirming the decree in the respect 
under considération, but without préjudice to such proceeding as either 
party may take to détermine Mrs. Norfleet's rights. 

Mrs. Hampson's Account with the Schoolûeld-Hanauer Company. 
This account was opened August 26, 1889, shortly after Hanauer's 
death. Testator held at his death two notes of Ferguson & Hampson, 
payable to his order as guardian of Mary S. Hampson, given in 1877 
and 1881, respectively, aggregating (principal) $9,623.43. The executor 
treated thèse notes, and we think correctly, as uncoUectible through the 
neglect of the testator, and thus as liabilities on the part of his estate to 
Mrs. Hampson personally. On three separate dates up to and including 
December 3, 1890, the executor indorsed on thèse notes an aggregate of 
$7,138.92, ail of which was receipted for by Mr. Hampson as trustée of 
his wif e, and presumably with his wife's approval, the greater part be- 
ing applied on Mrs. Hampson's account with the Schoolfield-Hanauer 
Company. May 2, 1895, the balance due on thèse notes ($12,439.46) 
was similarly applied upon the account mentioned, and at the same time 
$4,990.43, as "one-half of interest and dividends coUected" upon the 
assets of the estate, to which Mrs. Hampson was declared entitled un- 
der the will for the support of herself and children. The draft for 
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$12,439.46, as well as the receipt for $4,990.43, were signed by both 
Mr. and Mrs. Hampson. Ail thèse payments to Mrs. Hampson appear 
on the probate court settlements. They reduced her account with the 
Schoolfield-Hanauer Company to $13,732.37. On June 2, 1906, when 
the corporation went into liquidation, the account had increased (includ- 
ing interest) to $24,585.95. With the approval of the court having the 
liquidation in charge Schoolfield purchased this account, applying the 
amount thereof upon his large claim against the corporation. This ac- 
tion was taken for the avowed purpose of protecting Mrs. Hampson. 
Ail thèse payments upon account (except the balance last referred to) 
are included in the items of disbursements made to Mrs. Hampson, ap- 
pearing on the summary of the executor's receipts and disbursements. 
The item of $4,990.43 was included in the item of $9,650.05, the bulk 
of the balance being also applied on the account with the Schoolfield- 
Hanauer Company, although as to items aggregating $2,881.53 no order 
therefor by Mr. or Mrs. Hampson is shown. The balance so taken 
over by Schoolfield was included in making up the balance found in 
the master's restatemênt of account to hâve been overdrawn by Mrs. 
Hampson. 

[12] Complainants object to the payment of the Ferguson & Hamp- 
son notes by the executor, and to their application upon Mrs. Hamp- 
son's account, for the reasons, among others : (a) That the debt f rom 
Ferguson & Hampson did not belong to Mrs. Hampson, she being a 
married woman, but to her husband ; (b) that, Hampson being thus 
both payor and payée, there was no légal debt ; (c) that the testator did 
not intend to pay the notes, but to extinguish them through the legacy 
to Mrs. Hampson ; (d) that the notes were outlawed before Hanauer's 
death; (e) that Mrs. Hampson, not being examined separately from 
her husband, could not rightly direct the application of thèse notes. 
Thèse claims are, we think, without merit. Whether the debt was out- 
lawed as against Ferguson & Hampson cuts no figure, because the mas- 
ter's application is based upon the proposition that Hanauer was liable 
to Mrs. Hampson personally for failing to coUect the notes ; there is 
no basis for the daim that testator intended to extinguish the notes by 
legacy ; the liability from Hanauer was to Mrs. Hampson and in a trust 
capacity, under postnuptial settlement, in which trust the husband was 
practically the successor, as the notes obviously represented the invest- 
ment of some of Mrs. Hampson's money. Mr. Hampson, as trustée, 
participated in carrying out the transaction. 

The application of the $4,990.43, as one-half the income of the estate, 
is criticized for the reasons, among others : (a) That no such income 
could be paid until the administration was completed and the funds 
turned over to the trustées ; (b) that Mrs. Hampson could not validly 
contract the indebtedness to the corporation for living expenses ; (c) 
that no attempt was made to apportion income by the executors and 
trustées in any other instance ; and (d) that such income could only be 
charged out of the one-half covered by the sixth item. But although 
the executors did not bodily turn over to the trustées the residue above 
the payments of debts, etc., the same persons were both executors and 
trustées, and dealt with the beneficiaries under the sixth and eighth 
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items m the latter capacity, whether so expressed or not, in makîng the 
advances against the dîstributive shares, etc. If the criticism suggested 
is good, neither Mrs. Hampson nor the beneficiaries under the eighth 
item had any right to the large sums advanced to both classes, including 
Nodena Plantation turned over under the sixth item ; and to say that 
it was the duty of Mr. Hampson to support his family ignores the fact 
found by the master, viz., that Mr. Hampson was without capacity to 
support them, a condition presumably recognized by the testator in the 
provision made by the sixth item. To deny Mrs. Hampson the right 
to use the income of the estate for the support of herself and her chil- 
dren would be pro tanto to nuUify the will under which the accounting 
is asked ; Hampson, in fact, as his wif e's trustée, approved the appli- 
cation upon the debt in question. It is thus immaterial whether or not 
the corporation could hâve enforced collection against Mrs. Hampson 
as a Personal debt. See Flanagan v. Grocery Co., 98 Tenn. 599, 40 S. 
W. 1079. To the extent that the moneys of the testator's estate ap- 
plied on the debt of the corporation caused encroachment upon the 
corpus of the trust estate under the sixth item other considérations per- 
tain, which are not material in this immédiate connection. The balance 
of account held by Schoolfield présents différent considérations, but 
not, we think, controUing. We are satisfied that the indebtedness was 
incurred on Mrs. Hampson's crédit ; and, in view of the relations ex- 
isting between herself, the estate, the corporation, and the exécuter and 
trustée under the will, we think it équitable that Schoolfield should be 
reirribursed, but only for what that account has cost him, which is the 
extent to which his own recovery from the corporation assets has been 
decreased by the application of Mrs. Hampson's account on his claim 
as créditer. We reach this conclusion because the account seems to 
hâve been regarded as of doubtful collectibility, for the time being at 
least. 

Schoolfield, the executor and trustée, was also président of the cor- 
poration, upon a substantial salary, and the large indebtedness against 
Mrs. Hampson was the outgrowth of that dual relation. The contract- 
ing of the account, and its purchase by Schoolfield, involved to an ex- 
tent a fiduciary relation. To permit the executor and trustée to recover 
more than he paid for the account would give him a profit on the trans- 
action, which would be inéquitable, notwithstanding his loss in other 
respects. The beneficiaries likewise hâve lost through the failure of 
the corporation. 

The Schoolûeld-Hanauer Company. A short time before this cor- 
poration went into liquidation the executor had advanced to it two 
sums aggregating $3,000. Repayment had not been made. The cor- 
poration also owed the copartnership at the time of liquidation (includ- 
ing interest) $16,630, by reason of undistributed collections on account 
of the copartnership. In connection with the adjustment of Mrs. 
Hampson's account with the corporation, the executor had overdrawn 
Hanauer's third of the last distribution to the extent of $1,303.73. No- 
dena Plantation owed the Schoolfield-Hanauer Company a balance of 
$9,345, representing loss from the joint opération of the plantation. 
The copartnership filed, in the insolvency proceedingâ, its claim for 
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$16,630, the exécuter filing a similar claim for the $3,000 advance, plus 
$124.85, which the corporation owed Hanauer at his death, plus another 
account of $192.84, less the $1,303.73 above mentioned. By a com- 
promise made in the liquidation proceeding, one-quarter of the Nodena 
Plantation account was chârged against the copartnership claim, div- 
idends of 39 per cent, being collected on the balance and accounted for 
by the executors. Another one-quarter of the Nodena debt was 
charged against the executor's claim, and presumably wiped that out. 

As already said, complainants seek to charge the executor with the 
value of the corporate stock lost, the rental value of the premises dur- 
ing the seven years' occupancy by the corporation, as well as with the 
indebtedness from the corporation to the copartnership and the exec- 
utor, respectively. 

As to the rent, we think the master rightly charged the executor with 
one-third the rental value of the premises. It is true the testator's in- 
terest in the corporation was large, and there were perhaps adéquate 
reasons for not earlier forcing the corporation into liquidation ; but 
we fail to find that the executor could not, with entire safety to ail in- 
terests, hâve enforced collection of a reasonable rental. We think the 
master's award in this respect should stand. It follows from our con- 
clusion as to the validity of the sale of the Front street property that 
complainants were entitled to no accounting of rents after sale by the 
survivors. We think the conclusion that the rents of other partnership 
real estate had been sufficiently accounted for should not be disturbed. 

[13] We are disposed to follow the concurrent action of the master 
and court which deny recovery on account of the partial loss of the 
copartnership debt. It does not appear at what time the partnership 
collections which the account represents were made by the corporation, 
and immédiate liquidation may not bave been long anticipated. We 
think, however, that the executor was not justified in making direct 
loans to the corporation without security. The corporation was with- 
out crédit, having no capital beyond its stock in trade, and, from the 
first, money to operate the business had to be furnished through in- 
dorsement of its paper. The executor was not protected by the appli- 
cation of the Nodena account, for, as we hâve already held, the ex- 
ecutor had no right to create that account, and the court's approval of 
the compromise afforded no protection because based on the executor's 
consent. The executor should be charged with the $3,000 loaned, plus 
the indebtedness to Hanauer at his death, which there was ample time 
to collect in the earlier years of opération, less the item of $1,303.73 
before referred to. 

The loss of capital stock présents other considérations. The concern 
was a close corporation. Its stock was not on the market. During the 
first year or so it appears to hâve succeeded, and we think the execu- 
tors could not be charged with lack of care in failing to dispose of it 
during that period. We are impressed with the view that to hâve of- 
fered Hanauer's stock for sale after. the business dépression came on 
would hâve precipitated the corporation's coUapse. While perhaps 
nothing has been gained by postponing liquidation, we cannot say that 
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the stock value was lost thereby. The executor should therefore not 
be charged with this loss. 

Brush Electric Light Company Stocks, Bonds, and Advances by Ex- 
ecutors. As shown by the inventory, Hanauer owned $13,500 stock 
and $1,000 bonds of this company. At the time of his death the Com- 
pany was insolvent, as shown by the testÙTiony of its président, Carnes, 
and "at the end of their road." Hanauer and three other stockholders 
were indorsers upon notes of the company, which had also an outstand- 
ing séries of bonds. Certain of the stockholders entered into a con- 
tract whereby the Brush Company's property should be conveyed to a 
new company free from debt, except the bond issue, and a new site 
furnished, stock in pro rata amount in the new company to be taken 
for that in the old ; the old site to be turned over to the stockholders 
referred to. Hanauer was represented in this contract, and we are 
satisfied that it was made in his lifetime, and that he was personally 
a party to it. At his death this Electric Company stock seems to bave 
been deposited with one Smith, in connection with that of other stock- 
holders, to secure the agreement above stated. It also appeared in the 
inventory that the deposit was "for security on loans made by the com- 
pany upon which he [Hanauer] was indorser with other stockholders." 
Carnes testified that the stockholders were to get no return for the 
moneys paid'by them to discharge the debts ; and, although he did not 
seem to remember the extent of the debts when the contract was made, 
yet, in view of his testimony that but for the contract the company must 
liave gone into receivership, and inasmuch as he himself , although less 
interested than Hanauer, seems to bave paid $6,600 on account of his 
liability, the debts must hâve been considérable. Between December 
19, 1889, and October 6, 1890, the executors made the payments re- 
ferred to in the summary of disbursements as "loans to Brush Electric 
Company, $19,369.76." Thèse payments are challenged as unauthor- 
ized loans, and, even if justified, as chargeable to the executors because 
not collected back. Ail the advances in question appear in the probate 
court settlements, as well as on the executor's cashbook. We think 
it fairly inf érable that ail the items (unless to the extent of $5,000) 
were paid on account of Hanauer's original liability under either in- 
dorsements of paper or the contract with the new electric company re- 
ferred to. The $5,000 mentioned seems to hâve been advanced in four 
equ^ installments to the new company, two expressly appearing to be 
for building new plant, one for "bldg. under contract," and one as "ad- 
vanced that company." The contract with the new company was not 
found, but it was Carnes' recollection that the new company was to 
build the new plant, and take payment therefor in bonds at 85 cents. 
The old site is said to bave been taken by the selling stockholders from 
the old electric company "for so much money * * * toward the 
liquidation of outstanding indebtedness." The executors' inventory 
included 20 shares Memphis Gas Light Company stock, $2,000. No 
Memphis Gas Light Company bonds there appear. The estate is, how- 
ever, given crédit in the probate court settlements for $2,700 proceeds 
Electric Light Company bonds; $4,030 for proceeds of sale $6,500 
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bonds of Memphis Light & Power Company ; $3,000 as proceeds of 
sales of $12,000 of stock in "Mfs. L. & P. Co." We are satisfied from 
the fuller indorsements in the executors' cashbook, and from testi- 
mony, that thèse items represented the sale at 25 cents on the dollar of 
the Memphis stock received in exchangfe for Brush Company stock, of 
$3,000 Memphis first mortgage bonds at 90, and $6,500 second mort- 
gage bonds at 62 cents, that the priées so received were the fair mar- 
ket value, and that the stock and bonds so sold were those received by 
the executors in some way in connection with the dealings with the 
new Company, including the exchange of Brush Company securities 
and claims, and probably advances for building new plant. Schoolfield 
sold his own stock at the same price and at the same time that Han- 
auer's was sold. No crédit, however, appears on account of the $2,000 
Memphis stock mentioned in the inventory, which does not seem to 
bave been sold. The master found that at one time it had a market 
value of 421^ cents, but that the executors were not chargeable with 
failure to sell it. No charge was made against the executors on ac- 
count of thèse various stocks, except to the extent to which the estate 
was found to bave realized. Neither this action nor the crédit given 
on account of the loans and advances were disturbed by the court. As 
it is not clearly shown that the wrong conclusion was reached by the 
court and master, we concur in the disposition made below. 

Cotton Company Matters. This company had a capital stock of $1,- 
000,000, issued as fully paid ; in fact but a small percentage had been 
paid in. Hanauer held $54,000 of the stock, and was its président at 
the time of his death. Its capital was procured by loans from banks 
in Memphis and in one or more other places, upon indorsement by more 
or less of the stockholders, by agreement between whom each of a 
large number agreed to share, as between themselves, certain fractions 
of the net loss or liability, Hanauer's share being 1-11. At the time 
of his death he seems to hâve been indorser on as much as $100,000 of 
this paper. The company was then solvent so far as shown by its 
books, but its stock was spéculative and had no real market value, prop- 
erly speaking; the stock value consisting largely of patent rights on 
delinting machinery, etc. The master found, and we think properly, 
that the company was in fact insolvent when Hanauer died. Within 
two years following Hanauer's death his executors advanced to or for 
the benefit of the company $31,000. Certain other stockholders also 
made large advances. Complainants seek to charge the executors with 
the loss of Hanauer's capital stock, which was never realized upon, as 
well as the $31,000 so advanced. The master and the court held the 
executors not liable for the stock; the master charged the executors 
with over $14,000 of the $31,000 advanced, the court overruling the 
master in this latter respect. ' We think it clear that the executors 
should not be charged with the stock. The question of the loans 
charged up by the master is not so clear, but we are disposed to agrée 
with the court. The basis of charging the item of $3,500 to the ex- 
écuter is that the item is not on the cashbook and is not accounted for. 
As we construe the record, the item was never in fact credited to the 
executor. We understand, howevei. Uiat the charge was not in fact 
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stricken out in the master's final restatement of the account. The rea- 
sons for both thèse last conclusions are stated in the margin.' 

The basis on which the master charged the other items to the exec- 
utors is that there is nothing to show that they were anything but 
straight loans, and that the executors did not claim otherwise. It is 
true that neither the cashbook nor the executors' reports show that 
thèse advances were on account of Hanauer's liability, but it must be 
remembered that the accounting was had after the parties having im- 
médiate knowledge were dead ; and while the question is not f ree from 
difficulty, we are inchned to the view that the action of the master 
failed to give due crédit to the prima facie effect of the probate court 
settlements. Schoolfield was a large stockholder, and Poston, as Han- 
auer's représentative, also took part in the corporate afifairs. Every 
reasonable effort seems to hâve been made to save the concern from 
ruin, but without success. A fire in 1894 consumed the plant, and, as it 
turned out, the company's debts were about $200,000 more than its as- 
sets. Several other stockholders lost heavily, at least one much more 
than the Hanauer estate, and several were rendered bankrupt or in- 
solvent. We are disposed to think that thèse facts, in connection with 
the probate court settlements, raise a presumption that the advance- 
ments in question represented in substance, directly or indirectly, the 
fulfiUment of the obligations so incurred by Hanauer and existing at 
his death ; having in mind the probability that certain of the indorsers 
proved uncoUectible in part at least. We think the record fairly justi- 
fies the inference that in making the advancements and carrying the 
stock until the company's failure the executors used their best busi- 
ness judgment, and took the course followed by prudent stockholders 
representing their own investments. Whether or not anything was 
saved by the course taken, we are satisfied nothing was lost by it. 

It results from what has been said earlier in this opinion that com- 
plainants in the cross-bill hâve had the substantial équivalent of a sep- 
arate and distinct accounting relative to the sums due them as leg- 
atees under the eighth item. 

It is also urged that stocks and bonds in large amounts were sold 
by the executors at sums below their real value; that many of the se- 
curities sold should not hâve been sold at ail, as not needed for the 
payment of debts and expenses, but should hâve been kept as perma- 
nent investments, for assignment to the beneficiaries under the sixth 

B But one item of $3,500 was Included in the $36,1'95.05 credited the execu- 
tors in first annual settlement. R. 496, 1793. This one item ($3,500) was in- 
cluded in making up balance of $5,010.30, September 1, 1890. R. 497. It was 
on the cashbook (R. 137) , and helped make up the balance of $4,999.42, Sep- 
tember 2, 1890 (R. 143), which varies from the probate court balance only in 
including item of $10.88, September 2, 1890. Had there been included a second 
.$3,500, the balance shown on probate court record and cashbook could not 
hâve thus hannonized. The court, therefore, correctly ordered the charge to 
the executors stricken out. This was not done as to the principal ($3,500). 
R. 1490. The reason given was that the item was already allowed in the cash 
balance. This we think is a mlstake. The cash balance used in making uis 
fhe master's spécial account was $1,160.40 (R. 988), which Included but the 
one item of $3,500 actually paid, the resulting balance to be distributed, 
$153.759.90 (R. 988) being included in the master's restated account (R. 1488) . 
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and eighth items, and that certain stcx:ks, if to be sold at ail, should 
hâve been sold earlier, when, it is urged, a higher price could hâve been 
obtained. In this connection it is insisted that the stocks were inven- 
toried at par, and that the burden of sustaining sales below par is upon 
the executors. But this argument overlooks, not only the prima facie 
effect of the probate court settlements, but, we think, misconceives the 
basis of the inventory. This, it is true, contains the statement, "and 
the stocks and bonds herein, inventoried are at their face value." But 
this could scarcely hâve been intended as an appraisal at such value, 
for not only was there no formai appraisement of any property in the 
inventory except a few hundred dollars worth of personal effects at 
testator's résidence, but the inventory contained many stocks worth, 
and doubtless knovvn to be worth, at the time much more than par, one 
stock actually selling at about six times its face, and, on the other hand, 
it included stocks at the time considered worthless or worth much less 
than par ; for pvactically contemporaneously with the filing of the in- 
ventory a copy thereof was furnished to the représentatives of the ben- 
eficiaries under the eighth item, containing the executors' notations on 
many of the stocks, such as "good," "worthless," "nominal," "quoted 
50 cents," "good— 110 bid," "probably about at 5 cents," "130-135," 
"600," etc. 

[14] Again, section 3979 of Shannon's Code is invoked, which re- 
quires the executor "to make sale of the goods and chattels of the de- 
ceased to the highest bidder, on ten days' notice of the time and place 
of sale," as forbidding private sales. Whether the Suprême Court of 
Tennessee has construed this statute as including corporate stocks in 
the terms "goods and chattels" we are not advised ; but we think it not 
controlling of the executors' discrétion under the will in question, and 
inapplicable to an estate held under such trusts as exist hère. More- 
over, upon the évidence in this record as to the value of the stocks sold, 
so far as given, there is reason to believe that the stocks brought a bet- 
ter price at private sale than could hâve been realized by an auction 
sale under the statute. We are satisfied that the great bulk of the sales 
of stocks and bonds were made at their f air market value, and ail in the 
exercise of the discrétion which a reasonably prudent and intelligent 
man would hâve used in the administration of his own affairs. 'This 
we conceive to be the applicable test. Mickel v. Brown, 63 Tenu. (4 
Baxt.) 468. 

Many of the stocks held by the testator were more or less spéculative 
in character. Before ordinary administration could well be completed 
a commercial stringency began which continued with greater or less 
force for several years, and which presumably aflfected Memphis as 
much as the country generally, and perhaps in some ways more, on ac- 
count of the dépression of the cotton industry. Thèse facts doubtless 
contributed materially to the losses and disappointments occasioned 
the estate, both in respect of realizing on investments and in the sub- 
jection to payment upon collatéral liabilities. We hâve found nothing 
in the record which impugns the integrity and good f aith of the exec- 
utors in their dealings with the administration of the estate. We think 
it makes no différence that certain of the stocks may hâve been sold 
for purposes of payment to the beneficiaries under the sixth and eighth 
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items. Such sales may properly be regarded as made by the trustée 
and within the discrétion vested by the will. 

Without discussing each of a large number of individual items in- 
volved, we content ourselves with saying that we hâve carefuUy con- 
sidérée! them ail, and that, under the application of the rules stated in 
this opinion, the conclusions of the master and court should not be 
disturbed except in the instances to which we shall refer. 

The contention that large sums shown by the executor's settlements 
and cashbook to hâve been realized, or which were stated by the master 
in his report to be chargeable to the executors, were not in fact so 
charged rests upon misapprehension of the master's accounts and 
schedules. It is enough to say that, as we understand thèse accounts 
and schedules, every item so charged the executors in their reports, or 
on the cashbook or allowed by the master, was so charged by that of- 
ficer either by inclusion in the accounting which resulted in the cash 
balance of $1,160.40 against the executors, before referred to, or by 
addition to that cash balance through which the ultimate rights and 
liabilities of the parties were reached. 

Cotton Bxchaiige Building Company Stock. This stock had a par 
value of $500. There was testimony that it was worth 70 to 75 cents. 
The master held it not accounted for, and charged the executor $375 
and interest. This action was excepted to on the ground that the stock 
was sold September 13, 1889, for $445, and erroneously accounted for 
as "cotton exchange niembership." The exception was sustained, and 
we think erroneously. There was proof that the membership also had 
value, and if the stock was accounted for, the membership was not. 
Moreover, while in the copy of inventory furnished by the executor the 
stock bore the latter's notation "50 to 60 cents," the membership was 
minuted "sold $445.00" (no value being carried out in the original in- 
ventory). The order sustaining the exception should be reversed, and 
the master's action affirmed. 

Personal Property at the Kerr Avenue Homestead, $842.15. We 
think the master and the court properly charged this item to the ex- 
ecutor. It was the one class of inventoried property actually appraised. 
The executors apparently understood it had to be accounted for, and 
this resuit is not impeached by the alleged fact that it remained in the 
homestead and so was used by the beneficiaries under the sixth item. 
The fact that it was not specified in the bill cannot be held fatal. The 
master took the proof apparently without objection, and it would hâve 
been open to the court upon exception to amend the order to meet the 
proofs. 

[15] It is urged that under sections 4012 and 4481 of Shannon's 
Code claims of résident creditors could be paid only within 2% years, 
and claims of nonresident creditors only within 3% years after letters 
testamentary are granted, and that the executors had no right to sell 
to meet claims not paid until after those dates, and were not entitled 
to crec^it for payments so delayed. But in the absence of proofs to 
the contrary, the presumption is that the delay beyond the statutory 
period was at the request of the executor. Alvis v. Oglesby, 87 Tenn. 
(3 Pickle) 172, 10 S. W. 313 ; Allen v. Shanks, 90 Tenn. (6 Pickle) 359, 
16 S. W. 715. In this case the presumption is not only not overthrown, 
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but is confirmed. Section 4015, providing for payment to the state 
treasurer of unclaimed estâtes, has plainly no relation to the estate and 
will under considération. 

Taxes and Insurance Paid for Residuary Legatees and Beneficiaries. 
Tlie payments are siiown by the cashbook and by the settlements, ex- 
cept (as to the latter) a fevv payments made after the 1903 settlement. 
There is nothing to impeach the presumption afforded by the settle- 
ments, and we are satisfied that the payments were ail in fact made as 
claimed. As to the advances for the legatees under the eighth item, it 
is immaterial that the executors, as distinguished from the trustées, 
were not concerned in the payment of taxes on lands belonging to the 
beneficiaries, for the record amply supports the inference that the pay- 
ments were made with the knowledge and approval of thèse legatees, 
and were properly treated as advancements on account of their dis- 
tributive shares of the estate. 

The advancements made to Mrs. Hampson stand on a materially 
différent footing only so far as they affect the question of encroach- 
ment on the corpus of the estate. 

We see no merit in the suggestion that the question of equalization 
between beneficiaries was not referred to the master. It was necessarily 
involved in the accounting. Nor do we think there is force in the 
point that the executors had nothing to do with the equalization, but 
that this duty belonged to the trustées, in connection with the division 
of the residue after the payment of debts, etc. ; for the executors were 
also the trustées and were acting in a double capacity. Adams v. 
Gleaves, 10 Lea (Tenn.) 367, 384; Porter v. Moores, 4 Heisk. 
(Tenn.) 16. 

Compensation to Executors and Attorney's Fées. Thèse allowances 
are criticized on several grounds. The contention that no allowance 
for services and expenses not rendered or incurred within two years 
after administration granted can validly be made the executors (Shan- 
non's Code, § 4047) is disposed of by the construction put upon that 
statute as being directory merely. Willeford v. Watson, 12 Heisk. 
(Tenn.) 476; Murgitroyde v. Cleary, 16 Lea (Tenn.) 539, 546. The 
objection that the surviving partner is not entitled to compensation for 
settling the afïairs of the copartnership is answered, and we think cor- 
rectly, by the master, that it does not appear that any of the crédits al- 
lowed Schoolfield, exécuter, were for services rendered with référence 
to the partnership assets until after the same had been turned over to 
the executors, and by them held and managed with the remaining as- 
sets of the estate. 

[16] The proposition, assuming it to be correct, that the statute con- 
templâtes the fîxing of the executors' compensation only at the end of 
administration is not controlling. The master found that the probate 
court had allowed compensation on the basis of 5 per cent, commission, 
and made his subséquent allowances at that rate. We think that, in 
view of the difHculties connected with the settlement of the estate, and 
the attention apparently given to it by the executors, the allowance 
made is not unreasonable. Our attention is called to nothing in the 
record which we think seriously impugns the reasonableness of the at- 
torney's fées paid. It is perhaps not clear whether the compensation 
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allowed D. H. Poston's estate after his death was for services as exéc- 
uter merely or as attorney (see summary of receipts and disbursements 
printed in note to this opinion), but an exécuter acting as attorney 
may also recover compensation as such. Fulton v. Davidson, 3 Heisk. 
(Tenn.) 614, 643. 

[17] We are satisfied to affirm the action of the master and court 
with respect to the allowances both as to executors' compensation and 
on account of attorney's fées. 

The contention that the claims of Flora Loeb and Jacob Hanauer 
are barred by limitation rests upon the proposition that their rights of 
action accrued at the respective dates when thèse claimants reached 
the âge of 21 years, viz., in 1889 and 1893, respectively. But in view 
of the fact that distribution was not to be had until completion of ad- 
ministration, if we hâve properly concluded that such completion was 
rightly delayed to the extent it was, and so as to protect the executors 
from liability therefor, we are unable to see why the claimants are not 
likewise protected against the barring of their claims for the residue 
after administration completed. Schoolfield died in 1905. The bill 
was filed in 1907. As late as 1903, as shown by the probate court set- 
tlements and cashbook, payments of taxes were made for the account 
of thèse beneficiaries, as well as amounts paid them in equalization of 
their shares to that date. 

Complaint is made that there has been no accounting respecting firm 
assets. The record shows: That on April 1, 1889, the crédits of the 
various partners, as appearing upon the firm books, were as foUows : 
Schoolfield, $96,752.07; Hanauer, $97,859.13; Miller, $75,930.42. 
That between that date and June 3, 1896, the partners received such 
amounts as to leave the following crédit balances: Schoolfield, $35,- 
695.99; Hanauer, $37,770.98; Miller, $36,495.90. Thèse three part- 
nership accounts seem to hâve represented the entire assets of the firm. 
Whether the assets so represented included the Ferguson & Hampson 
account afterwards merged in the sale of Nodena Plantation is not 
clear. 

The master reported the amount of cash received by the executor 
from the surviving partners and the amount of rents collected from 
partnership realty. He reported as still on hand and undisposed of 
two parcels of described real estate in Shelby county, Tenn., and that 
Miller had made such conveyance upon receipt of his interest in those 
lands as that Schoolfield and the Hanauer estate owned the parcels in 
equal shares. He also reported that the lands in which Hanauer's 
estate was interested in Alabama and Arkansas are so vaguely de- 
scribed that definite and clear report could not be made as to what had 
been sold and what parts, if any, remained ; that a large part of the 
assets of the firm had been accounted for in various partial settlements 
by the executor with the probate court ; that some of the firm's books 
could not be found; that he was unable to make any findings as to 
the assets that remained as shown by the firm ledger, nor to equalize 
the partners, so far as the Hanauer estate is concerned, and found that 
ail the accounts shown on the trial balance taken from the firm's ledger 
are worthless, except what has been accounted for ihrough the pro- 
bate court. 



LOVEWELL V. SCHOOLFIBLD 717 

There is no suggestion that the firm still owes any debts, nor hâve 
we been cited to any testimony throwing any light upon the accounting 
as between the partners, except as shown by what we hâve already 
stated. Taking into account the division of the proceeds of sale of 
the Front street store and the treatment of the Nodena Plantation 
matters, the partnership affairs hâve presumably been regarded as re- 
quiring no further settlement, except to the extent of adjusting the 
balances between partners upon the basis which this record permits, 
and of providing for the sale of the remaining assets, so far as neces- 
sary, to effect such distribution and adjustment. It seems proper that 
the decree should formally détermine the equalization as shown by the 
account balances referred to, and provide, so far as necessary, for en- 
forcing, against remaining assets, the balances mentioned, as well as 
ail other recoveries on account of partnership matters. 

Dudley T. Schoolfield, executor, complains that the decree does not 
direct that he recover against Mrs. Hampson's executor and the other 
complainants the amount found by the master's restated account to be 
owing by them. As we construe the record, the order of the court on 
the master's restated account has the effect of establishing the resuit 
of the accounting as between the parties. The cross-bill tiled by the 
executor was dismissed as unnecessary, or, if necessary, as brought 
too late, being filed after the master's report upon the accounting. We 
think the decree should show the final state of the account and direct 
recovery accordingly, except that it should not invade the possession 
of assets under the jurisdiction of the probate court for the purpose of 
administration. Waterman v. Canal-Louisiana Bank, 215 U. S. 33, 
30 Sup. Ct. 10, 54 L. Ed. 80 ; Eddy v. Eddy (C. C. A., 6th Cir.) 168 
Fed. 590, 93 C. C. A. 586. What the balance in favor of either party 
may be dépends upon the restatement of the account under the rules 
we hâve laid down in this opinion. In determining rights as between 
défendants and Mrs. Hampson's children, the ultimate beneficiaries un- 
der the sixth item, we think the latter entitled to recover the amouut of 
encroachments (if such shall prove to hâve been created) upon the 
principal of the estate otherwise apportionable to the children in ques- 
tion, and resulting from payments to Mrs. Hampson of funds charge- 
able only to income. We do not think the case is brought within the 
rule invoked that where the will évidences an intent to provide an in- 
come sufficient for the support of the beneficiaries, the principal may 
be encroached upon in case the income is palpably insufficient for such 
support. Lenow v. Arrington, 111 Tenn. 720, 723, 69 S. W. 314. As- 
suming (but not deciding) that the will contemplated encroachments 
upon the principal where necessary for support, and assuming that 
Mrs. Hampson had no income from the real estate belonging to her 
or to the trust estate (except the use of the Kerr avenue homestead), 
we cannot say that she needed to encroach upon the principal of the 
trust. In the seven years between testator's death and the failure of 
the Schoolfield-Hanauer Company about $18,000 of her individual Per- 
sonal estate, as well as about $5,000 representing claimed income from 
her net interest in the testator's estate, were applied upon her account 
with the Schoolfield-Hanauer Company (and thus in efifect applied to 
the support of herself and children), to say nothing of the large balance 
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on account left standing against her. 0£ course, no encroachments 
could resuit from conveyances to the trustée, under the sixth item, of 
Nodena Plantation, the Kerr avenue homestead, the real estate al- 
lotted under partition proceedings, or from the application of Mrs. 
Hampson's property, held independently of the will, upon the School- 
field-Hanauer account or otherwise. 

It appearing that Miller's administrator received no assets and un- 
derstands that the estate has none, complainants were not prejudiced. 
as the record now stands, by the dismissal of the bill as to the admin- 
istrator. 

The master relieved the executor and trustée from interest on funds 
of the estate in his hands from time to time and in bank at his death ; 
as to the first, because very little was on hand at a time, and the ac- 
count was active ; as to the latter, because complainant could hâve had 
a successor trustée appointed without delay. We are content to ap- 
prove this course as to the balances shown by the executor's accounts 
as in his hands, without, however, affecting the subject of interest upon 
spécial items otherwise directed by this opinion. 

To discuss each of the large number of propositions presented by 
counsel would unwarrantably extend this opinion. We hâve, however, 
considered them ail, and hâve omitted référence to none involving, as 
we think, prejudicial error. 

The decree of the district court is affirmed as concerns John H. 
Wade & Sons' title to the Front Street lot and Edith Brooks School- 
field's title to the Townsend land, with costs of this court in favor of 
those appellees, as well as Mr. and Mrs. Norfleet, against complain- 
ants and cross-complainants. In other respects the decree should be 
modified to the extent only we hâve indicated. 

The record will be remanded to the district court, with directions 
to take further proceedings not inconsistent with this opinion. 

Complainants and cross-complainants will recover the costs of this 
court against appellees other than Wade & Sons, Edith Brooks School- 
Seld, and Mr. and Mrs. Norfleet. 

On Pétitions for Rehearing. 

Rehearing is asked by Dudley T. Schoolfield and Mrs. Norfleet, and 
Dy John H. Poston and Mrs. Hill as sureties on the executor's bond. 
One point, perhaps, requires spécifie mention. By our opinion, Mr. 
Schoolfield was allowed crédit on the accounting for $4,796.24, with 
interest thereon, as his share of the foreclosure sale price of Nodena 
Plantation. We are asked to détermine definitely the interests of Mr. 
Schoolfield and Mrs. Norfleet in the plantation, and to déclare each of 
those parties entitled to a share of the property and to an accounting 
for profits. Our opinion, at least impliedly, détermines Mr. School- 
field's rights as limited to the accounting crédit stated. To this we 
adhère. 

Even were we to disregard his failure to daim in this suit an interest 
in the plantation, except by cross-bill (which was dismissed by the 
court below) filed after the coming in of the commissioner's report un- 
der the order for accounting, we think the relief directed by our opin- 
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ion ail he is entitled to, in view (if for no other reason) of the transaction 
evidenced by the conveyance by Schoolfield and Poston, trustées, to W. 
W. Schoolfield, trustée under the sixth item of the will, of ail title and 
interest vested in the trustées under the commissioner's foreclosure 
deed, and W. W. Schoolfield's participation in such conveyance. Nor is 
it maintainable that the value of the testator's interest in the plantation 
was regarded as $70,815.02, instead of $35,407.51. The former figure 
is far in excess of the entire advances to the beneficiaries under the 
eighth item, as shovirn by the schedule of trustee's receipts and disburse- 
ments contained in our opinion ; while the latter amount, added to the 
amounts advanced for Mrs. Hampson's account (aside from the so- 
called Personal account representing the testator's liability to her), is 
but a few hundred dollars less than advanced to the beneficiaries under 
the eighth item. 

The five years' rent of plantation, with interest, was intended to be 
applied, as the master applied his award on his account, for the benefit 
of both classes of beneficiaries, and not against the item of $21,114.60. 

Mrs. Norfleet's claim was not considered by the court below, and she 
has not appealed. The decree was affirmed without préjudice to her 
rights. We cannot properly go further. 

Ail the other points raised are covered by our décision. A careful 
considération of the arguments advanced fails to convince us that the 
décision is wrong. 

The pétitions for rehearing are denied. 
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LUMBER CO. 

(Circuit Court of Appeals. Fifth Circuit. October 5, 1914.) 

No. 2490. 

Public Lands (§ 17?.*) — Texas Scnooi, Lands — Lands Sobject to Sale — 
Construction of Statote. . 

Act Tex. April 15, 1905 (Laws 20tb Leg. c. 103) § 8, providlng for 
the sale by the Commissioner of the General Land Office of public lands 
of the State set apart b.v prior statutes to the public school fund, does 
not authorize the Commissioner to place upon the market or sell lands 
claimed adversely to the state and to the school fund in good faith un- 
der Spanish or Mexican grants until the controversy between the state 
and the claimants has been adjudicated In favor of the state. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 544-551; 
Dec. Dig. § 173.*] 

In Error to the District Court of the United States for the East- 
em District of Texas ; Gordon Russell, Judge. 

Action at law by the Consolidated Louisiana Lumber Company 
against the Southern Pine Lumber Company. Judgment for plaintiff, 
and défendant brings error. Reversed. 

Thls suit was brought by the ConsoUdated Louisiana Lumber Company, 
hereinafter referred to as the Consolidated Company, a Louisiana corpora- 
tion, against the Southern Pine Lumber Company, a Texas corporation, here- 

*For other cases see same topic & § numbgr in Dec. & Am. Digs. 190T to date, & Rep'r Indexes 
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Inafter déslgnated the Southern Company, to recover damages for the alleged 
wrongful conversion of ttmber eut, removed, and appropriated by the latter 
Company from seven surveys of land sltuated in Trinlty county, Tes., located 
and patented under a flle made by Robb Stevenson, July 5, 1905, on top of 
the south league of the José A. Sepulveda grant, under whlch the Southern 
Company claimed tltle and the right to eut and remove the timber in ques- 
tion. The Southern Company flled a cross-action, making Henry B. Fall de- 
fendant; but, in View of the disposition made of the case, the cross-action 
beeomes a matter of little importance. 

Stevenson sought to purchase the land and timber thereon under and by 
virtue of section 8 of an act of the Texas Législature, approved April 15, 1905. 
Session Acts, p. 159, c. 103. Under this flle a survey was made by the county 
■ surveyor of Trinlty county September 18, 1905, embracing 4,287% acres and 
covering the south Sepulveda league, that was afterwards subdivided into the 
seven tracts In controversy. The surveyor's report showed a list of settlers, 
naming 19, who had improvements and inclosures on serap school land known 
as the Sepulveda south league in Trlnity county. On June 30, 1906, the 
county surveyor filed in the General Land Office at Austin field notes of the 
seven surveys, and on September 1, 1906, the Land Oommlssioner notifled 
Stevenson that a survey had been made and that he had the rlght for 60 days 
to purchase the land and timber. Thereafter, Stevenson having made ap- 
plication to purchase the land and timber, and having complied with the stat- 
ute as to the payment of the purchase money and in other respects, patents 
were issued to him in the name of the state for each of the surveys. 

The record discloses that the Consolidated Company exhibited a chain of 
conveyances from Stevenson to itself , conveying the sald several surveys with 
the timber thereon and ail causes of action and claims for damages on ac- 
count of cutting timber or commltting other trespasses thereon. The South- 
ern Company In défense relied upon a grant that had been Issued to José 
Antonio Sepulveda upon a concession, made by José A. SSucedo (sometimes 
written Sancedo), a political chlef of Mexico, In 1824, and afterwards con- 
flrmed by him in 1826. The Sepulveda concession was for two leagues of 
land, one to be located on San Pedro creek and the other on the Cochino ; but, 
because one of the leagues applied for conflicted with the survey of Daniel 
McGulen, the alcalde, by virtue of an agreement between the interested par- 
ties, placed Sepulveda in possession of two leagues on the Cochino creek. 

For a better understanding of the questions involved, the following sub- 
stantially correct statement of the case by the Southern Company is hère in- 
serted: 

"As shown by copy of the grant herelnbefore set out, José A. Sepulveda 
made application to the honorable poUtieal chlef of the province of Texas, 
June 1, 1824. On July 20, 1824, José Anto. Saucedo acted on the application 
for two leagues of land and passed It to the alcalde of Nacogdoches, with in- 
structions to see if the land was vacant, and, if so, 'to grant to the peti- 
tioner, José Antonio Sepulveda, and put Mm in possession, in the name of the 
government of the Mexican fédération, of the two leagues that he sollcits,' 
etc. On January 3, 1826, Sepulveda addressed another communication "to 
the Honorable Chlef of the Department of Texas,' complaining because one 
Daniel McGulen had prevented his being placed in possession of one of the 
leagues. Thereupon Saucedo entered the following order: 'San Fernando de 
Bexar, February 15, 1826. Conslderlng that the interested party obtained 
through compétent authority an order to be put In possession of the two 
leagues treated of in the foregoing pétition, the alcalde of Nacogdoches should 
not hâve placed Daniel McGulen in possession of that which is sltuated at 
San Pedro. Therefore, pass to the présent alcalde of that town, in order that 
he may hâve it vacated and put the petltioner in possession of the said two 
leagues in accordance with the decree of the political chlef of this province. 
[Signed] Saucedo. [Rubrlc.]' 

"Based on thèse orders. Luis Procela, the citizen constitutional alcalde of 
Nacogdoches, placed Sepulveda 'in possession of two leagues of land which 
according to said decrees he orders to be granted to said Sepulveda, one on 
San Pedro creek and the other on said Cochino ; and for the reason that Dan- 
iel McGulen was already settled at San Pedro, having built houses and made 
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fields, the two parties saw fit to agrée that there be given to said Sepulveda 
the two leagues together on the Cochlno creek, so as to avold ail discord that 
could hâve been between them. The sald agreement having been had, I be- 
gan to extend the first measurement f rom said creek course to the south, where 
10,000 varas were completed and a whlte oak with sufiBcient marks was set 
as a landmark ; then extended the course to the west, where 10,000 varas was 
completed and a whlte oak was set as a mark ; then runnlng the same meas- 
urement, course north, 10,000 varas were completed, where adéquate signs 
were placed; then runnlng the same measurement, course east, 10,000 varas 
were completed to where we commeneed — It belng contiguous on ail sides with 
vacant lands.' The alcalde placed Sepulveda in possession of said land, ac- 
cording to the grant, on the leth day of March, 1826. 

"José A. Sepulveda conveyed his grant to Samuel Maas by deed dated Sep- 
tember 7, 1838, for a reclted considération of §5,000. Samuel Maas in turn 
conveyed by quitclaim deed to Jesse Duren and Daniel Daly, July 13, 1857, 
said two leagues, reserving ont of the same the folio wlng tracts: 'Covered 
by several land eertiflcates or headright clalms known as the Alexander Henry 
claim, consisting of two-thlrds of a league and one labor, for which patent 
was obtained for M. Seeligson and Maas, August 3, 1847 ; also the .lohn Ap- 
pleman claim, consisting of seven and one-third labors, patent obtained July 
3, 1847 ; also Jacob Buhl.' Sald Henry Appleman, and Buhl surveys were in 
partial conflict with the north league of said Sepulveda grant. 

"Jesse Duren and Daniel Daly, and those holding under them, made nu- 
mérous conveyanees of portions of the south league of the Sepulveda grant, 
It being the portion covered by the Stevenson surveys in controversy, to a num- 
ber of people, who put their deeds of record, paid taxes, and establlshed their 
homes thereon ; many llvlng thereon for periods ranging from 10 to 50 or 60 
years. It Is not material hère to trace their titles. It was admitted by 
plalntiff 'that the défendant Southern Fine Lumber Company had acquired, 
before file was made by Eobb Stevenson on the surveys in controversy, what- 
ever title Daniel Daly and Jesse Duren had to the timber which was in con- 
troversy, acqulring the same through a number of mesne conveyanees, and 
that some of the deeds to the Southern Fine Lumber Company conveyed land . 
and some timber on it, as set out in the defendant's ansvver.' It was further 
admitted 'that there are ail told something over one hundred and twenty-flve 
deeds in the chain of title set up by défendant to the varlous tracts of land 
and timber claimed by it, which hâve been from time to tlme filed and placed 
of record in Trinlty county, Tex., at dates ranging from 1858 or 1859 to the 
présent, but the bulk of them being placed of record since 1873. The intent 
of this admission is not to admit that the défendant in fact acquired title 
through this deed, but is to admit that they acquired whatever title Jesse 
Duren and Daniel Daly had to the land in controversy.' " 

As discloslng the state's récognition of the Sepulveda grant, the statement 
of the Southern Company proceeds: 

"As shown by the dépositions of J. T. Robinson, Commlssioner of the Gen- 
eral Land Office, the Sepulveda two-league survey is delineated on the map 
of Houston county of 1841, the map of Houston county of 1858 and 1859, the 
map of Trinity county of 1862, the map of 1868 and 1877, the map of 1882, 
the map of 1896, and the présent officiai map. He testifled In part as fol- 
io ws: 'There is a map in this office bearing the followlng title: "A Map of 
Houston County" (copied from a map by George Aldrieh by H. L. Upshur, 
dranghtsman General Land Office, 1841). The J. A. Sepulveda title appears 
delineated on this map.' • * * 'The next map upon which I flnd the J. 
A. Sepulveda title delineated is that of Houston county of 1858 and 1859, by 
C. C. Stremme.' 'The next map upon which I find the J. A. Sepulveda title 
delineated is that of Trinity county, which according to its title was complled 
by J. Browne in May, 1862, and drawn by R. Rlcchel in June, 1862.' 'The 
next map upon which I find the J. A. Sepulveda title delineated is a tracing 
labeled "Houston County, December, 1877." ' 'The next map upon which I 
find said J. A. Sepulveda title delineated is that of Houston county, dated 
October, 1868.' 'The next map upon which I flnd the J. A. Sepulveda title 
delineated is that of Trinity county, of date 1882.' 'The next map upon which 
[ find the J. A. Sepulveda title delineated is the présent map of Trinlty coun- 
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ty, dated August 10, 1896, by Hill.' 'Sald Sepulveda title is also delineated 
on the présent officiai map of Trinity county of September, 1905.' " 

The foUowing correspondence between Messrs. Nunn & Nunn, Attorneys 
at law, and the Commissloner of the General Laud Office, is disclosed by the 
record: 

"Crockett, Texas, October 17, 1902. 

"Hon. Charles Rogan, Austin, Texas — Dear Sir: You will please furnish us 
at yoiir earliest convenience wlth Information as to when the J. A. Sepulveda 
two-league grant of land in Trinity and Houston counties was first put upon 
the maps in your ofllce, and also. If you can, explaln why this grant for two 
leagues of land, wlth measurements embraclng four leagues, should be put 
upon the map at ail. Of course, it was donc before you entered office ; but 
we suppose an examlnation of the papers there will give us some Information 
on this subject. We should like to know by what surveyor and at whose in- 
stance and -when this map was made showing this land to be located. We do 
not think their Unes could ever be located by the grant, and we must thlnk 
that there bas been some mlstake about this matter. 

"Yours truly, Nunn & Nunn." 

To which the Land Commissloner replled as follows: 

"Messrs. Nunn & Nunn, Crockett, Texas — Dear Sirs: Eeplyiug to yours of 
October 17th last, would advise that the two leagues of the J. A. Sepulveda 
appear on ail the old maps of Trinity county in this office, and on map of 
1862 the clatms appear as four leagues. As to when same was plotted on 
the maps of this office we are unable to state. The Spanish translator will 
give you such information as he may hâve as to the whole. The application 
of Sepulveda was dated June 1, 1824; the cession of two leagues, July 2, 
1S24; the second application, January 21, 1826; the second cession, or con- 
arœation of the flrst, on the 19th of February, 1826; active possession of 
final title, March 15, 1826. In the meantime the colonlzation laws were passed 
March 14, 1824, which restricted headrights of this class to one league. The 
southem league having remained without adverse location on the maps of 
this office, being in the form of a square, and on the original survey, will not 
be disturbed after so many years, but will be presumed to be the one chosen 
by the owner and acquiesced in by the government. The eorresponding clerk 
who has charge of this character of work has been sick, which caused a de- 
lay in answering your letter. 

"Very respectfuUy, Charles Rogan, Commissloner." 

On Aprll 25, 1862, the Commissloner àddressed a letter, of which the fol- 
io wing is a copy, to Hon. George F. Moore: 

"George F. Moore, Esq., Nacogdoches — Dear Sir: Yours of the 15th Inst. 
has been received. Contents nOted. As there is no évidence of the title of 
José Antonio Sepulveda having been declared invalld by the courts, we will 
hâve to respect the title and not issue patent for any surveys that may hâve 
been made upon the land. 

"Yours very respectfuUy, S. Crosby." 

It is further shown by the record that the Sepulveda grant has been in- 
cluded as a titled grant in the abstracts of titled lands, published under au- 
thority of laws of the state ; that taxes bave been paid for a great number of 
years on parts of the land by several parties; that numerous claimants bave 
asserted title under the Sepulveda grant by buylng and selling lands and 
plaeing deeds ujoon the records ; and that the state has issued a number of 
patents calllng for the boundaries of the Sepulveda survey. 

Upon the trial of the cause the court gave the foUowing peremptory in- 
struction in favor of the Consolidated Company: 

"The court charges you as a matter of law that the plaintlfC has estab- 
lished the fact that it was the owner of the timber in controversy, and that 
the défendant had no title thereto. You are, therefore, Instructed to find a 
verdict for the plaintlfC for the value of the timber eut and removed by the 
défendant from the land in controversy, and the amount of your verdict must 
be determined from the évidence before you under the instructions which the 
court will submit for your guidance." 
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Under the instructions of the court the jury returned a verdict for dam- 
ages in favor of tbe Consolidated Company, and also gave damages to the 
Southern Company against Fall on the cross-action, and judgment was ac- 
cordingly rendered thereon. To the instructions of the court the Soutîieru 
Company duly excepted, and prosecutes error to reverse the judgment. 

Cone Johnson, of Washington, D. C., J. M. Edwards, of Tyler, Tex., 
George C. Gréer and Ben B. Gain, both of Dallas, Tex., R. O. Ken- 
ley, of Groveton, Tex., and Johnson & Edwards, of Tyler, Tex., for 
plaintiff in error. 

E. W. Townes and Thomas H. Bail, both of Houston, Tex., T. N. 
Jones, of Tyler, Tex., W. D. Gordon, of Beaumont, Tex., and L. A. 
Carlton, of Houston, Tex., for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, Dis- 
trict Judge. 

MAXEY, District Judge (after stating the facts as above). It is a 
well-recognized principle of law that, in actions of trespass to try 
title, the plaintifï must recover upon the strength of his own title. If, 
then, the Consolidated Company exhibited a valid title in itself to the 
timber and land in controversy, the judgment was right. But if, on 
the other hand, the title relied upon by it was invalid, the judgment 
was wrong. We are thus brought to a considération of the question 
of the validity or invalidity of the title exhibited by the Consolidated 
Company, and upon its solution will dépend the resuit of the présent 
suit. 

To solve the question it becomes necessary to ascertain whether the 
Commissioner of the General Land Office of Texas had authority to 
place the land upon the market for sale and to issue patents to Steven- 
son ; it being conceded that, if the authority existed, the patents passed 
an indefeasible title to Stevenson and to his remote vendee, the Con- 
solidated Company. 

The question suggested was directly raised by the Southern Com- 
pany in the following requested instruction, which was refused by the 
trial court : 

"The évidence in thls case shows that the land and timber in controversy 
was not on the market subject to sale by the Commissioner of the Land Oflice 
at the time the applications were made to purchase the same, nor at the 
time the land or timber was awarded to Stevenson, nor at the time the timber 
deeds were executed or the patent to the land issued, and the act of the Com- 
missioner in attempting to sell the land and timber was without authority 
of law and passed no title to the plaintifif, and the plaintiff cannot recover in 
thls case, and you will flnd a verdict for the défendant." 

It has been shown in the statement of the case that Stevenson made 
the purchase of the land and timber under section 8 of the Act of 
1905, and it clearly appears that, in making his purchase, he complied 
with the provisions of the act. If the Land Commissioner had au- 
thority to place the land upon the market and sell the same, Stevenson's 
title was unassailable. Did he hâve such authority? 

After carefully considering the question we hâve reached the con- 
clusion that he did not hâve the authority claimed. Generally speak- 
ing, it may be said that he was invested with authority to sell the lands- 
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belonging to the school f und as provided by the act of 1905 ; but where 
lands were held, occupied, or claimed by any person, association, or 
corporation adversely to the state, or to such fund, they formed no 
part of the school fund until their recovery by the state in a suit in- 
stituted by the Attorney General. Section 8, Act Feb. 23, 1900. See 
Session Acts 1900, First Called Session, pp. 33, 34. And we think 
this is especially true in respect of lands held or claimed by persons 
adversely to the state and to the school fund under Spanish or Mexican 
titles, since it is expressly provided in section 8 of the act of 1905 : 

"That land heretofore or hereafter recovered by the state from claimants 
holding or claiming same under Spanish or Mexican titles shall be considered 
as vacancies disclosed hy the officiai maps, and the person who in good faith 
so held or claimed such land under the claim aforesaid shall hâve a prior 
right for ninety days after the taking effect of tbis act, or after the date of 
final recovery of such land hereafter, to file on and purchase four sections 
of six huudred and forty acres each for cash," etc. 

In 1904 a similar question was passed upon by the Suprême Court 
of Texas in Juencke v. Terrell, Commissioner, 98 Tex. 237, 239, 82 
S. W. 1025, 1026, in which was construed section 6 of the act of 1900. 
The reasoning of Mr. Chief Justice Gaines applies with peculiar force 
to the présent case, and the opinion is inserted in its entirety: 

"ïhis is a motion for leave to file a pétition for a writ of mandamus against 
the Commissioner of the General Land Office. The facts relied upon for the 
grant of the writ, briefly stated, are as foUovys: In the year 1904 the relator, 
desiring to purchase a tract of 640 acres of land in Liberty county under 
the act of April 15, 1901, amendatory of the slxth section of the act of Febru- 
ary 23, 1900, vchich set apart the unappropriated public domain of the state 
to the pubUc school fund and provided for its sale, flled his application to 
purchase, caused a survey to be made by the surveyor of the county, and the 
application and fleld notes to be returned to the Land Office. For the pur- 
poses of this opinion it may be assumed that ail the requirements of the 
statute were complied with. The Commissioner refused to approve the fleld 
notes, and to classify and value the land, and to place it upon the market, be- 
cause the survey was 'in conflict with what appears to be a prior and incom- 
plète grant of a league of land made by the governments of the states of 
Coahuila and Texas to Phillip P. Dever.* The pétition further allèges, in 
substance, that R. M. Vaughan and F. P. Works claim to be owners of, or to 
hâve some interest in, the tract sought to be purchased, and that they claimed 
under the incomplète grant before mentioned. 

"We are of the opinion that, where there is a dispute as between the state 
and another party as to the title to a tract of land, the Commissioner cannot 
be compelled to make a sale. It is hardly within the scope of his functions 
or duties to pass upon titles in such cases ; and we should be reluctant to 
hold that the Législature intended to impose such duty upon him, in the ab- 
sence of language in the statute showing clearly that intent. It is known 
that at the date of the original act which appropriated thèse lands to the 
school fund there were many large hodies of land lying in the state held by 
persons who asserted title thereto, and whose titles had never been adjudicat- 
ed and were not conceded. It is unreasonable to suppose that the Législature 
Intended to put such lands upon the market for sale, and thus to turn loose 
upon the courts a flood of litigation as between the purchasers and the adverse 
claimants. On the contrary, we think that the purpose of the Législature 
with référence to them is shown by the eighth section of the act. That sec- 
tion in part is as follows: 'When any of the lands described in this act, or 
any of the other public lands of the state held or owned by any fund, or 
any land in which this state or any such funds hâve an interest, are heli. 
occupied or claimed by any person or association or corporation, adversely t& 
the state, or to such fund, it shall be the duty of the Attorney General to 



SOUTHERN FINE L. CO. V. CONSOLIDATED LOUISIANA L. CO, <-0 

Institute suit therefor,' ete. From this we think it is to be inferred that the 
policy of the Législature in référence to lands which were claimed by ttiird 
parties vvas first to establish its tltle before putting them upon the markec 
for sale, and that it was net intended that they should lie sold until tho 
controversy between the state and the claimants had been adjudicated. 

"The présent Constitution contains this provision: * * * 'Ail genuine 
land certificates heretofore or hereafter issued shall be located, surveyed or 
patented only upon vacant and unappropriated publie domain, and not upon 
any land titled or equitably ovs'ned under color of title from the sovereignty 
of the State, évidence of the appropriation of which is on the county records 
or in the General Land Office; or vchen the appropriation is evidenced by 
the occupation of the owner, or of some person holding for him.' Const. art. 
14, § 2. This provision does not prohibit the Législature from providing for 
the sale of such lands ; but it very clearly évinces the policy of the state not 
to encourage litigation by permitting the acquisition from the state of lands 
which appear upon the officiai records, or by actual occupancy, to be claimed 
adversely to it. It should not llghtly be assumed that the Législature in- 
tended to départ from that policy. 

"Our conclusion is that section 6 of the act under construction applied only 
to such lands as appeared upon the maps and records of the General Land 
Office not to be claimed by other parties and to such. as had been adjudged 
to the state, if ever so claimed." 

In view of the fact that the south league of the Sepulveda grant, the 
land involved in the présent controversy, has been claimed adversely 
to the state since 1824 ; that it has been for more than half a century 
delineated upon the maps of the Land Office, and regarded by that 
office, or by some of its incumbents, as a valid grant; that there are, 
and hâve been for a number of years, numerous persons residing on 
the land, paying taxes and claiming under the Sepulveda title; and 
in view of other pertinent facts appearing in the statement of the 
case — it is, repeating the language of the Suprême Court, "unreason- 
able to suppose that the Législature intended to put such lands upon 
the market for sale, and thus to turn loose upon the courts a flood of 
litigation as between the purchasers and the adverse claimants." We 
are firmly impressed with the conviction that it was the intention of 
the Législature, as manifested by the acts to which référence has been 
made, to reserve from sale lands claimed adversely to the state and 
to the school fund in good faith under Spanish or Mexican grants, 
"until the controversy between the state and the claimants has been ad- 
judicated" in favor of the state. In the absence of such adjudication 
the lands could not be legally placed upon the market for sale ; and 
it follows that the act of the Commissioner in selling the land in ques- 
tion to Stevenson was against the law, and hence without validity. 

We are unable to give our assent to the suggestion, made by the 
Consolidated Company, that the Législature intended, either by the 
act of 1905, or by any subséquent législation, to change or in any man- 
ner to modify the rule announced in Juencke v. Terrell. 

It is further stated by counsel in their brief that the question hère 
involved was determined in favor of the Consolidated Company by 
the Attorney General and Land Commissioner, and that the practical 
construction of those two officiais is of great weight, and should be so 
regarded by a United States court in construing a state statute. In 
this connection counsel refer to G., H. & S. A. Ry. Co. v. State, 77 
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Tex. ^67, 12 S. W. 988, among other authorities. In 77 Tex. at page 
388, 12 S. W. 995, it was said by the court : 

"But when, as in thls case, seven successive Législatures hâve through a 
period of 13 years acted upon a given construction of the Constitution ; when 
thp (lepartment intrusted with the immédiate administration of the land Sys- 
tem of the State bas uniformly concurred in that construction, and when 
successive Governors of the state, eminent for their patriotlsm and intelligence 
(more than one of them havlng flrst served with distinguished success in 
this court), hâve approved it, we feel that nothing less than an absolute con- 
viction that they hâve ail been wrong would justify us in so decidiug." 

The principle announced is a salutary one, and would be readily ap- 
plied in the présent case, if the f acts hère involved were in the slight- 
est degree similar to those appearing in the case cited. Without dis- 
cussing the testimony, we deem it only necessary to say that the 
principle is wholly inapplicable to the case at bar. 

Having reached the conclusion that the title of the Consolidated 
Company is without validity, and hence that that company must fail 
in the suit, it becomes unnecessary, as it would be improper, in the 
absence of real parties in interest, to détermine whether the south 
league of the Sepulveda is a subsisting valid grant. Upon that ques- 
tion, therefor, we intimate no opinion. 

In view of the foregoing, we are of the opinion that the trial court 
erred in refusing to give the instruction requested by the Southern 
Company, and for the error thus committed the judgment against that 
company and Fall shouldbe reversed, and the cause remanded for a 
new trial. And it is so ordered. 

Note by the Court. — Some days prior to his death, Judge SHEL- 
BY communicated by letter his concurrence in the foregoing opinion. 
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HOCKING VALLEY K. CO. v. NEW YORK COAL CO. 
(Circuit Court o£ Appeals, SLtth Circuit. November 6, 1914.) 
No. 2453. 
L Limitation of Actions (§ 35*) — Pénal Statute.s. 

Rev. St. Oliio, § 337-3-1, requiring railroad companies to extend to ail, 
without (Hscriminatioii. equal opportunities and facillties for reeeiving 
and s!ni)rpiiig freiglit of the same class, and declariug tliat a railroad fail- 
ing to do so shall be liable in a civil action to the party injured for the 
damages sustairied, but that the recovery in any sucb action shall not be 
less tlian $500, is not a pénal statute, within Gen. Code Ohio, § 11225, pro- 
vidi]ig a limitation of one year for an action "on a statute for a penalty 
or forfeitnre" ; the right of action being given only to the injured party, 
and being purely remédiai, and thi.s notwithstanding the minimum recov- 
ery provided. 

[Ed. Note. — For other cases, sce Limitation of Actions, Cent. Dig. §§ 
109, 158-167; Dec. Dlg. § 35.*] 

2. Limitation of Actions (§ 34*) — Statute Applicable — Statutobt Lia- 

BILITY. 

If an action is on "a liability created by statute other than a forfeiture 
or penalty," for which Gen. Code Ohio, § 11222, provides a six-year limi- 
tation, it is controlled by such section, and not by .section 11224, provid- 
Ing a four-year limitation for an action for "an injury to the rights of 
plaintlff not arising on contract." 

lEd. Note. — For other cases, see Limitation of Actions, Cent. Dig. |§ 
151-157; Dec. Dig. § 34.*] 

3. Limitation of Actions (§ 34*) — "Liability Ceeated bt Statute." 

A "liability created by statute." within Gen. Code Ohio, § 11222, pre- 
scrlbing a limitation for an action on such a liability, is one which would 
not exist, but for the statute. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
151-157 ; Dec. Dig. § 34.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Liability Created by Law.] 

4. Limitation of Actions (§ 34*) — Liabilitt Cbeated bt Statute — Switch- 

tNG FACILITIES. 

The dnty of a railroad company to glve shippers equality of switch 
traclj connections did not exist at çommon law ; so that an action under 
Rev. St. Ohio, § 3373-1, for failuré-to do so where the railroad has given 
such facility to another shipper of frelght of the same class, is one on a 
"liability created by statute," within Gen. Code Ohio, § 11222, prescribing 
a six-year limitation of action. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
151-157 ; Dec. Dig. § 34.*] 

5. Courts (§ 365*) — State and Fédéral Couets — Common Law. 

A fédéral court is not bound by the décision of a state court as to what 
the common law is. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §| 950, 952, 955, 
969-971 ; Dec. Dig. § 365.* 

Conclusiveness of judgment between fédéral and state court, see notes 
to Kansas City, Ft S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' BanlJ v. City of Memphis, 49 C. C. A. 468 ; Converse t. Stewart, 
118 C. C. A. 215.] 

6. Appeal and Ebeor (§ 193*) — Nonobjbction to Pleadinq — Indefinite- 

NESS. 

Failure of the pétition, in an action under Rev. St. Ohio, § 3373-1, for 
déniai by défendant railroad company to plaintiff of a switch traek con- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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nectlon, when it had given one to another shipper of freight of the same 
class, to specify sucli other, is mère matter of indefiniteness, for wblch the 
court, by provision of Gen. Code Ohio, § 11336, may require amendmeut, 
but of wbich défendant, failing to ask for sucb spécification, may not 
complain. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 122C- 
1238, 1240 ; Dec. Dig. § 193.*] 

T. Appeal and Eeboe (§ 1035*) — Hakmless Eekor — Thboet ov Trial. 

The pétition and proof making a case under the flrst clause of Rcv. 
St. Ohio, § 3373-1 (that is, tbat défendant raiiroad company denied plain- 
tiff a switch track connection, when it had given one to another shipper 
of freight of the same class), it is immaterial that the case was tried as 
one under the second clause, which contains the additional élément that 
défendant was interested in the freights of the other shipper, though this 
be not stated by the pétition or shown by the évidence; the measure of 
damages not being différent, and the trial court having substantially re- 
duced the recovery, presumably to what it considered not unreasonable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 4031; 
Dec. Dig. § 1035.*] 

8. Commerce (§ 13*) — Régulation — State and Pedeeal Statutes. 

The Interstate Commerce Act (Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 
380 [Comp. St. 1913, § 8565]) having no application to intrastate com- 
merce, State statutes regulating commerce are void only so far as they 
afCect commerce of an Interstate nature. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 7; Dec. Dig. 
§ 13.*] 

9. Commerce (§ 89*) — Discrimination by Carrier — Submitting Olaim to 

Interstate Commerce Commission. 

The pétition, in an action under Rev, St. Ohio, § 3373-1, for déniai by 
défendant raiiroad company of a switch track connection, when it had 
given one to another shipper of freight of the same class, not alleglng that 
plaintiff had been denied the connection with respect to Interstate freights, 
and the évidence not showing this, or even that plaintiff was engagea in 
Interstate transportation, it was not necessary to maintenance of the ac- 
tion that plaintiff should hâve submitted bis claim to the Interstate Com- 
merce Commission. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 89.*] 

In Error to the District Court of the United States for the Southern 
District of Ohio ; John E. Sater, Judge. 

Action by the New York Coal Company against the Hocking Valley 
Raiiroad Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Lawrence Maxwell, of Cincinnati, Ohio, for plaintiff in error. 
Judson Harmon, of Cincinnati, Ohio, and L. G. Addison, of Colum- 
bus, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. The New York Coal Company sued the 
Hocking Valley Raiiroad Company to recover damages for the with- 
holding from January 12, 1903, to November "29, 1904, of certain 
switching connections between plaintifï's mine and the Snow Fork 
branch of defendant's road, in Hocking county, Ohio. Défendant de- 
murred on the ground that the action was barred by the statutes of lim- 

•For other cases see same topic & % nombeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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itation, and that the pétition stated no cause of action. The demurrer 
was overruled, défendant answered, its pleas of the statutes of limita- 
tion were demurred to, and demurrer sustained. On trial, plaintiflf re- 
covered verdict and judgment. 

The questions involved, aside from rejection of the two défenses 
mentioned, will sufficiently appear in the course of this opinion. The 
pétition rested defendant's alleged duty upon the "laws of the United 
States" as well as the Ohio statutes. The court below has throughout 
treated the action as based solely on section 3373-1 of the Revised Stat- 
utes of Ohio, which is printed in the margin.^ 

In support of its plea of limitation défendant invokes section 1 1225 
of the General Code of Ohio, which provides a limitation of one year 
to an action "upon a statute for a penalty or forfeiture," as well as sec- 
tion 11224, which requires an action for "an in jury to the rights of the 
plaintifï not arising on contract" to be brought within four years. The 
suit was brought January 9, 1909. If either of the two statutes men- 
tioned applies, the action was barred. If, however, the action is upon 
"a liability created by statute other than a forfeiture or penalty," and 
so falls within section 11222, which allows six years for beginning suit, 
the action was begun in time. 

[1] We think it clear that section 3373-1 is not a pénal statute with- 
in the limitation laws of Ohio. It provides no penalty or forfeiture at 
the instance of , or for the benefit of the public. The right of action is 
given only to the injured person, and is purely remédiai in nature. 
Huntington v. Attrill, 146 U. S. 657, 667, 668, 13 Sup. Ct. 224, 36 L. 
Ed. 1123; City of Atlanta v. Chattanooga Foundry & Pipe Works (C. 
C. A., 6th Cir.) 127 Fed. 23, 28, 29, 61 C. C. A. 387, 64 L. R. A. 721 ; 
Chattanooga Foundry & Pipe Works v. City of Atlanta, 203 U. S. 390, 
397, 27 Sup. Ct. 65, 51 L. Ed. 241 ; affirming the case last cited. It is 
not rendered pénal by the fact that it provides a minimum recovery of 
$500 "for any violation of this section," or, as expressed in Railway 
Co. V. Wren, 78 Ohio St. 137, 84 N. E. 785, "if discrimination be 
proved." Brady v. Daly, 175 U. S. 148, 20 Sup. Ct. 62, 44 L. Ed. 109, 
is directly in point. The statute there involved related to infringement 
of copyrights on dramatic compositions, and provided for the assess- 
ment of damages "at such sum, not less than one hundred dollars for 
the first, and fifty dollars for each subséquent performance, as to the 

i "(3373-1.) Section 2. [Railroad companies must furnlsli equal facilities to 
shippers of same class ; damages.] It .shall be the duty of ail railroad com- 
panies and of ail persons operating a railroad, to secure and extend to ail 
persons, companies and corporations, tlie same and equal opportunities and 
facilities for receivlng and shipping freights of ail kinds, of the same class 
(and the same and equal opportunities and facilities for receiving and ship- 
ping freights of ail kinds of the same class), that such railroad company or 
the person operating such railroad, exteuds to, has used or enjoys, of and con- 
ceriiing freights owned by such railroad company, or the person operating such 
road or any of the offlcers or stockliolders therein, or in which it, they or ei- 
ther of them hâve any interest and any railroad company or person operat- 
ing any railroad (ailing to coraply with or observe the provisions or require- 
ments of this section, shall be liable in a civil action to the party injured for 
the damages sustained, but for any violation of this section the recovery in 
any such action shall not be less than ûve hundred dollars." 
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court shall appear to be just." The court said (175 U. S. 156, 20 Sup. 
Ct. 65, 44 L. Ed. 109) : 

"Where the statute provides In terms, as the one before us does, for a re- 
covery of damages for an act which violâtes the rights ot the plalntlff, and 
gives the right of action solely to hlm, the fact that It also provides that 
such damages shall not be less than a certain sum, and may be more, If 
proved, does not, as we thtnk, transform it Into a pénal statute." 

The authority of the cases cited is in no way weakened by anything 
said in Parsons v. Chicago & Northwestern Ry. Co., 167 U. S. 447, 455, 
17 Sup. Ct. 887, 42 L. Ed. 231, which was a case arising under the In- 
terstate Commerce Act. Indeed, a statute may be pénal as to one par- 
ty and remédiai as to another. Brady v. Daly, supra, 175 U. S. at page 
155, 20 Sup. Ct. 62, 44 L. Ed. 109. 

[2,3] It is also clear that the four-year limitation (section 11224) 
does not apply, if the action is upon "a liabiHty created by statute other 
than a forfeiture or penalty." Seymour v. Railway Co., 44 Ohio St. 
12, 17, 18, 4 N. E. 236. Under section 11222 a liability created by stat- 
ute is "a liability which would not exi,st but for the statute." Hawkins 
V. Furnace Co., 40 Ohio St. 507, 515. 

[4, 5] The District Judge, in his opinion upon the demurrer to plain- 
tiiï's pétition, followed the construction of section 3373-1 which he re- 
garded as adopted in Railway Co. v. Wren, supra, viz., as imposing 
upon railroad companies a two-fold obligation, in requiring them to ex- 
tend to ail persons : First, the same and equal opportunities and f acil- 
ities for receiving and shipping freight of ail kinds of the same class; 
and, second, the same and equal opportunities and f acilities for receiv- 
ing and sliipping freight of the same kind and of the same class with 
respect to freights which it, or any of its ofHcers or stockholders, oii'ii 
or are interested in. We shall, for convenience, speak of thèse two re- 
quirements as the fîrst and second clauses respectively. 

Défendant dénies that the statute was so construed in the Wren Case, 
and contends that the second clause adds nothing to the first, "except 
to emphasize the intent of the Législature that opportunities and facil- 
ities concerning freights of which the company or any of its officers or 
stockholders are the owners, or in which they hâve an interest, are not 
to be excepted." The syllabus, which contains the authoritative déci- 
sion of the court, states that : 

"1. It Is the duty of a railroad company both under the common law, and 
by statute in this state— section 3373-1, Revised Statutes — to extend to ail per- 
sons, without favorltlsm or discrimination equal opportunities and facillties 
for receiving and shipping freights of ail kinds of the same class." 

If the broad right of action mentioned in the syllabus, or contained in 
the first clause, was one created by statute, it is immaterial to the ques- 
tion of limitation which of the two constructions is followed, that adopt- 
ed by the court below or that of défendant. Plaintiff's substantial 
grievance, as submitted to the jury, is that it was denied a switching 
connection from its mine to defendant's railroad, whereby coal in car 
load lots could be shipped from the mine to and upon defendant's main 
line of railroad, although such connection had been given to the Buck- 
eye Coal & Railroad Company under similar conditions and with re- 
soect to the same class of freights. The question is whether the as- 
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serted obligation to furnish "the same and equal" switch track connec- 
tions existed at the common law, or whether it is merely a créature of 
the statute invoked. 

At the common law railroads were obligated to furnish equal op- 
portunities and facilities for shipping freight to the extent, at least, of 
carrying for ail who applied, in the order of application, and at rea- 
sonable rates ; the weight of authority in this country being in f avor of 
equality of charge to ail for similar services (Interstate Commerce Com- 
mission V. B. & O. R. R. Co., 145 U. S. 263, 275, 12 Sup. Ct. 844, 36 
L. Ed. 699) ; although it was said by Mr. Justice Brewer, in Parsons v. 
C. & N. W. R. R. Co., supra, 167 U. S. at page 455, 17 Sup. Ct. 887, 
42 L. Ed. 231, that equahty of charge was not required. See, to the 
same eiïect, Great Western Ry. Co. v. Sutton, 4 Eng. & Irish App. 226, 
257. But the liability hère in question is not merely to receive and 
ship freight. It is to make a switching connection whereby the railroad 
company would be required to operate an additional switch, with its 
attendant dangers and delays to its other trafïic, and would be com- 
pelled either to run its own engines and cars over a pièce of track which 
it had neither constructed nor accepted, or to permit the mine owner to 
operate cars onto and over the railroad company's tracks. 

No authorities hâve been cited, and we hâve found none, directly 
asserting the common-law existence of this obligation. Railway Co. v. 
Earabee, 211 U. S. 612, 29 Sup. Ct. 214, 53 L. Ed. 352, cited by défend- 
ant, is readily distinguished in that no obligation to create a new con- 
nection was there involved, but only the hauling of traffic over existing 
tracks. The railroad company was merely compelled to give the Lar- 
abee Company the same services which it had previously given without 
objection. Nor does Railway Co. v. Wren, supra, in terms déclare a 
common-law duty to give equality in switching connections. The court 
does say that the first clause of the statute is merely declaratory of the 
common law, but even that proposition was not involved in the case. 
Moreover, the spécifie obligation there in question related only to the 
f urnishing of cars to shippers, and the question presented hère was not 
mentioned. 

Of course, this court is not bound by the décision of a state court as 
to what the common law is. The authorities, so far as they hâve corne 
to our attention, are, at least inferentially or by analogy, opposed to the 
common-law existence of this obligation. Thus, in United States v. 
D., L. & W. R. R. Co. (C. C.) 40 Fed. 101, Judge Wallace, in a case at 
circuit involving the obligation of a railroad company under the Inter- 
state Commerce Act to transport cattle in cars of a spécial construction 
belonging to a transportation company, held that it was "no part of the 
common-law obligation of railway companies to furnish the same facil- 
ities or instrumentalities of transportation to ail alike." In Wisconsin, 
etc., R. R. Co. V. Jacobson, 179 U. S. 287, 296, 21 Sup. Ct. 115, 45 L. 
Ed. 194, Mr. Justice Peckham said that at common law the courts 
would be without power to make the order which was made in that 
case, which required two railroads to provide at an intersecting point 
facilities, by track connections, for transf erring cars between the tracks 
of the respective companies, with equal facilities for interchange of 
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cars and traffic between, and the receiving, forwardîng, and delivering 
of cars and property to and from, the respective lines. See, also, state- 
ment of Mr. Justice Brown in Interstate Commerce Commission v. B. 
& O. Ry. Ce, supra, 145 U. S. at page 275, 12 Sup. Ct. at page 847, 36 
L. Ed. 699, that the common law demanded of carriers "little more than 
that they should carry for ail persons who applied, in the order in which 
the goods were delivered at the particular station, and that their charges 
for transportation should be reasonable." In Atchison, T. & S. F. R. 
Co. V. D. & N. O. R. Co., 110 U. S. 667, 674, 4 Sup. Ct. 185, 28 L. Ed. 
291, it was said that a constitutional provision forbidding railroads to 
make undue or unreasonable discriminations in charges or facilities for 
transporting f reight or passengers, or to give any préférence in f urnish- 
ing cars or motive power, imposed obligations no greater than at com- 
mon law. But it could not bave been meant to assert the existence at 
common law of a right to compel equality in switching connections; 
for, although it is also said in the case just cited that the railroad Com- 
pany was prohibited both by the common law and the Constitution of 
Colorado from discriminating unreasonably in f avor of or against other 
railroad companies seeking to do business on its road, it was held that 
the constitutional provision giving every railroad company the right to 
connect with any other road, did not, without statutory aid, give the 
right to a business connection ; Chief Justice Waite saying (100 U. S. 
682, 4 Sup. Ct. 192, 28 L. Ed. 291), that the common law and consti- 
tutional prohibition against unreasonable discrimination for or against 
another company seeking to do business on its road "does not neces- 
sarily imply that it must stop at the junction of one and interchange 
business there, because it bas established joint dépôt accommodations 
and provided facilities for doing a Connecting business with another 
company at another place." The Chief Justice further said (110 U. S. 
680, 4 Sup. Ct. 191, 28 L. Ed. 291) : 

"At common law, a carrier is not bound to carry except on his own Une, 
and we think it quite clear If he contracts to go beyoud he may, in the ab- 
sence of statutory régulations to the contrary, détermine for hlmself what 
ageneies he will employ." 

In Express Cases, 117 U. S. 1, 6 Sup. Ct. 542, 628, 29 L. Ed. 791, 
it was held that railroad companies were not bound to furnish, in the 
absence of statute, to ail independent express companies equal facilities 
for doing an express business upon their passenger trains. In the 
cases, so far as we bave discovered, in which railroads hâve been held 
obligated to make connections for the passage of cars over their tracks, 
or to run their cars over the tracks of others, or to permit other car- 
riers to use their wharves or other terminais, there hâve existed direct 
statutory requirements to such effect, many of the cases denying the ex- 
istence of obligation otherwise. See, for illustration, Railroad Co. v. 
Minnesota, 186 U. S. 263, 22 Sup. Ct. 900, 46 L. Ed. 1151 ; Mich. R. 
R. Commission v. Mich. Central R. R. Co., 168 Mich. 230, 132 N. W. 
1068; Stockyards Co. v. L. & N. Ry. Co., 192 U. S. 568, 24 Sup. Ct. 
339, 48 L. Ed. 565 ; L. & N. Ry. Co. v. West Coast, etc., Co., 198 U. 
S. 483, 25 Sup. Ct. 745, 49 L. Ed. 1135 ; L. & N. Ry. Co. v. Stockyards 
Co., 212 U. S. 132, 29 Sup. Ct. 246, 53 L. Ed. 441 ; Grand Trunk Ry. 
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Co. V. Mich. R. R. Commission, 231 U. S. 457, 34 Sup. Ct. 152, 58 L. 
Ed. 310; Vincent v. C. & A. R, R. Co., 49 111. 33; People v. C. & N. 
W. Ry. Ce, 57 111. 436. 

It is difficult to find basis for a greater obligation on the part of a 
railroad company to give a switch track connection to a shipper than 
to another railroad company, especially as the latter is engaged in pub- 
lic transportation, while the former may not be. Judge Taft, speaking 
for this court in Jones v. Newport News & M. V. Co., 65 Fed. at page 
738, 13 C. C. A. 95, in denying the common-law obligation of a railroad 
company to continue a switching connection actually in use for a period 
of years, said : 

"It may safely be assumed that the common law imposes no greater obliga- 
tion upon a common carrier with respect to a private Individual than with re- 
spect to the public." 

If the obligation hère in question existed at ail at common laW, it was 
too shadowy to be of practical value; and its express imposition by 
State statutes, as well as to a limited extent by the Interstate Commerce 
Act, évidences a législative belief in its nonexistence otherwise. In- 
deed, even the Interstate Commerce Act does not command strict uni- 
formity of treatment with respect to facilities of shipment, but forbids 
only undue or unreasonable préférence. (Act Feb. 4, 1887, c. 104, § 3, 
24 Stat. L. 380 [Comp. St. 1913, § 8565]) Texas & Pacific Ry. Co. v. 
Interstate Commerce Commission, 162 U. S. 197, 219, 16 Sup. Ct. 666, 
40 L. Ed. 940. It was not until June 29, 1906, that Congress attempted 
express régulation of switching connections ; and even then the re- 
quirement was made subject to the limitations that the connection is 
reasonably practicable, can be put in with safety, and "will furnish suf- 
ficient business to justify the construction and maintenance of the 
same." (Act June 29, 1906, c. 3591, 34 Stat. 585 [Comp. St. 1913, § 
8563]) ; Winters, etc., Co. v. Chicago, M. & St. P. Ry. Co., 16 Interst. 
Com. R. 587; Judson on Interstate Commerce, § 158. And in Inter- 
state Commerce Commission v. D., L. & W. R. Co., 216 U. S. 531, 537, 
30 Sup. Ct. 415, 417 (54 L. Ed. 605), Mr. Justice Holmes, in speaking 
of the switch connection amendment referred to, said : 

"The statute créâtes a new right not existing outside of it. Wisconsiu, 
Minn, & fac. K. Co. v. Jacobson, 179 U. S. 287, 296 [21 Sup. Ct. 115, 45 U Ed. 

194]" 

As evidencing the strict construction of the 1910 amendment to this 
provision of the Interstate Commerce Act, see United States v. B. & O. 
S. W. Ry. Co., 226 U. S. 14, 19, 33 Sup. Ct. 5, 57 h. Ed. 104. 

[6] We therefore think that the action, whether regarded as brought 
under the first or second clause of the Ohio act, is equally "upon a lia- 
bility created by statute." We may add that the mère failure to specif y 
the Buckeye Company as the corporation, or one of the corporations, 
receiving the alleged discriminatory switching connections, was merely 
matter of indefiniteness and was not fatal ; for défendant had the right 
to ask such spécification, and, failing to do so, cannot complain of its 
lack. See Gen. Code Ohio, § 11336. No complaint of this nature is 
présentée by defendant's brief. 
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[7] The pétition, in oiir judgment, sufficiently states a case under 
the first clause of the statute, and there was thus no error in overruling 
the demurrer. The case was tried, however, as one arising under the 
second clause, viz., on the theory that défendant was interested in the 
freights of the Buckeye Company, and it is strongly urged, net only that 
the pétition does not allège such interest, but that there was no évidence 
tending to show it. The pétition allèges that défendant and its officers, 
directors, and stockholders were "interested in and were owners of the 
stock of corporations owning and operating coal mines," which were 
given switching connections with defendant's road. Manifestly, the 
statutory term "freight owned" refers to what is carried as freight, 
which in this case was coal. The resuit of the décisions of the Suprême 
Court in United States v. Delaware & Hudson R. R. Co., 213 U. S. 
403, 415, 29 Sup. Ct. 527, 539 (53 L. Ed. 836), and United States v. Le- 
high Valley R. R. Co., 220 U. S. 257, 272, 31 Sup. Ct. 387, 55 L. Ed. 
458, would seem to be that the words "any article or commodity 
* * * which it may own in whole or in part, or in which it may 
hâve any interest, direct or indirect," found in the commodities clause 
of the Hepburn Act, do not embrace the interest of a carrier in a bona 
fide producing corporation, as the resuit of the carrier's mère owner- 
ship of stock therein, yet do embrace such carrier's interest where the 
latter so exerts its power as a stockholder in a producing corporation 
to so commingle the affairs of both as necessarily to make them prac- 
tically indistinguishable, and thus to make the two corporations prac- 
ticaliy one for ail purposes. 

In the instant case, as submitted to the jury, defendant's liability 
was made to dépend upon a finding that it had so used its power as a 
stockholder in the coal company as to make the latter virtually a mère 
dependency or department of the railroad company. On a careful re- 
view of the évidence, we are of opinion that it fairly tends to support 
such finding. Nevertheless the question remains whether the pétition 
.sufficiently allèges the situation so found to exist, and unless it is ap- 
parent that failure to so allège could not reasonably hâve prejudiced de- 
fendant, it would be our duty to consider the question of pleading. But 
if we hâve rightly concluded that the pétition states a case under the 
first clause, and that the liability declared thereby is "a liability created 
by statute," it would seem immaterial whether a case under the second 
clause was either alleged or proven ; for, eliminating defendant's al- 
leged interest in the Buckeye Goal Company, the same f acts relied upon 
as giving (and necessary to create) a right of action under the second 
clause of the statute would equally give such right under the first clause, 
since the first clause, which requires that ail shippers shall hâve the 
"same and equal opportunities and facilities" for shipping freights of 
ail kinds, would be violated by refusing to plaintifï a switching con- 
nection given to another shipper under the same conditions and for the 
shipment of the same kind of freight, whether or not défendant had 
any ownership of or interest in the coal of such other shippers. 

There is thus no inconsistency between the acts proved or sought to 
be proved by plaintiiï and the acts necessary to support recovery under 
the first clause, and we bave no difficulty in holding that the proofs 
tended to show a violation of the first clause of the statute. It there- 
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fore cannot, we think, reasonably be supposed that the jury, which 
found a verdict for plaintiff under the second clause, would not hâve 
similarly found under the first, or that défendant could hâve been prej- 
udiced by a submission of the case according to plaintiff's contention 
(possibly made under stress of the défense of hmitation) that défend- 
ant was interested in the Buckeye Company's freights (so making de- 
fendant's liability dépend upon a finding of such interest), unless it is 
reasonably to be apprehended that the jury might hâve failed to find a 
verdict, or would hâve found a smaller verdict, on a theory involving 
only gênerai discrimination, if uninfluenced by testimony of spécial dis- 
crimination in favor of a dependency of the railroad company. It does 
not appear that plaintiff's measure of damages would legally be affected 
by defendant's actual relation to the Buckeye Company. However, it 
is not denied that défendant was a stockholder in that company, and 
the différence, so far as its effect upon the verdict is concerned, between 
such relation and the claimed departmental relation is not well defined. 
As a practical proposition, it would seem likely that such stockholding 
relation would hâve appeared, had recovery been confined to the first 
clause; but, whether so or not, we would scarcely be justified in order- 
ing a new trial on a vague suspicion that the verdict might hâve been 
diiïerent, had the proof of an admitted relation not appeared. The évi- 
dence that défendant extended to other shippers than the Buckeye 
Company switching connections denied to plaintiff, in the freight of 
which other shippers there was no proof that défendant was interested, 
would hâve been equally admissible under the first clause. Moreover, 
the court reduced the actual recovery substantially below the verdict, 
and presumably to an amount which it considered not unreasonable. 
We are thus constrained to think it unnecessary to détermine whether 
the pétition sufficiently alleged defendant's interest in the Buckeye 
freights. 

It is urged that the action cannot be maintained because plaintiff did 
not submit its claim of alleged discrimination to the Interstate Com- 
merce Commission. We are not impressed with this contention. The 
Interstate Commerce Act has no application to intrastate commerce 
(Interstate Commerce Commission v. Brimson, 154 U. S. 447, 457, 155 
U. S. 3, 14 Sup. Ct. 1125, 38 h. Ed. 1047); and it follows that state 
statutes regulating commerce are void only so far as they affect com- 
merce of an Interstate nature. We think the District Judge rightly 
held that the pétition did not allège that plaintiff had been denied the 
connection with respect to Interstate freights ; and we hâve been cited 
to no testimony tending to show such claim upon the trial, or even that 
plaintiff is engaged in Interstate transportation. For thèse reasons, if 
for no other, we think the Interstate Commerce Act has no application 
to the présent action. 

The judgment of the District Court is accordingly affirmed, with 
costs. 
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INTERNATIONAL HARVESTEE CO. OF AMERICA v. CARLSON. 

(Circuit Court of Appeals, Eighth Circuit. October 12, 1914.) 

No. 4049. 

1. Bankbuptct (§ 415*) — Application yoE Discuabge — Heabing — TjOst 

Record — Power to Supply. 

Where an order of the bankruptcy court extendlng the time within 
which a bankrupt might file exceptions to the report of a spécial master 
on objections to the bankrupt's discharge had never been entered of rec- 
ord, and had been lost or destroyed, the court had power to supply the 
record at a subséquent term. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 698-708, 719, 
723, 724, 726, 728 ; Dec. Dig. § 415.*] 

2. Bankruptcy (| 415*) — Application for Dischabge — Référence. 

Whlle applications for a discharge may be referred to the référée in 
bankruptcy to ascertain and report the facts, such référence is not by con- 
sent, and thé report of the référée is advisory only ; it being the court's 
duty to pass on the issue whether exceptions are flled to the report of the 
référée or not. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 69S-708, 719, 
723, 724, 726, 728 ; Dec. Dig. § 415.*] 

3. Bankruptcy (§ 415*) — Dischabge — Référence — Hearing. 

Under Bankr. Act July 1, 1898, c. 541, § 14, subd. "b," 30 Stat. 550, as 
amended by Act June 25, 1910, c. 412, § 6, 36 Stat. 839 (Comp. St. 1913, 
§ 9598), imposing the duty of passing on a bankrupt's pétition for dis- 
charge solely on the district judge, the fact that the judge has sent spéci- 
fications of objection to a référée for hearing does not absolve hlm from 
the duty of passing on the issues raised and exercising an independent 
judginent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 698-708, 
719, 723, 724, 726, 728 ; Dec. Dig. § 415.*] 

4. Bankruptcy (§ 22*) — Procédure — Equity Rulks. 

General equity rules may be looked to for analogies In the performance 
of the administrative work of courts of bankruptcy, but cannot be a- - 
plled In such courts as rules of court 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 11 ; Dea Dlg. 
§ 22.*] 

6. Bankruptcy (§ 407*) — Discharqe — Opposition — Grounds — "Mate- 

RIAL STATBMENT." 

The term "material statenient," as used in Bankr, Act 1898, § 14, as 
amended, provlding for refusai of a discharge In case the bankrupt has 
obtained money or property on crédit, on a materially false statement in 
writing made to obtain crédit, mcans not a blank nor an Inference from 
a blank, but a direct statement, either positive or négative, which is false ; 
and hence a discharge could not be successfully opposed on that ground, 
because a schedule of liabilities in a flnancial statement made by the 
bankrupt tn order to obtain crédit was left entirely blank. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

6. Bankruptcy (§ 407*) — Discharge — Opposition — False Statement — 
"False." 

After a bankrupt v?ho was a farmer, had purchased a farm machinery 
business, an objecting créditer made an agency contract wlth him, and in 
connection wlth the negotiations obtained from him a flnancial statement. 
The bankrupt testifled that he made a fuU disclosure to the agent, and 
that he depended on him to enter the facts ou the statement according 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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to such diselosure, and signed the statement without reading It. Helâ 
that, though the statement was inaccurate, it was not "false," so as to 
bar the bankrupt's discharge, under the rule that a statement, to be 
available for this purpose, must be knowingly and intentionally untrue. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. |§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.* 

For other définitions, see Words and Phrases, Mrst and Second Séries, 
False.] 

Appeal from the District Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

In the matter of bankruptcy proceedings of George Carlson. From 
an order overruling objections to the bankrupt's discharge, filed by the 
International Harvester Company of America, it appeals. Affirmed. 

George Wambach, of Des Moines, lowa, for appellant. 
Frank Wisdom, of Bedford, lowa, for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. This is an appeal from an order grant- 
ing a discharge in bankruptcy. The facts are briefly thèse: 

The bankrupt, George Carlson, had been a farmer ail his life prior 
to the year 1909. In the fall of that year he bought out the farm ma- 
chinery business of a man by the name of Ledgerwood, of Blockton, 
lowa. Ledgerwood had been a local agent of the International Har- 
vester Company. A few days after the sale a gênerai field agent of 
that company applied to Carlson to continue the agency, and entered 
into a contract with him to supply him certain farm implements. In 
connection with thèse negotiations the agent asked Carlson for a finan- 
cial statement. This statement was made on a form of the company. 
Carlson himself knew nothing about commercial business. He an- 
swered questions put to him by the agent, and the agent filled out the 
statement. The agent testified that when it was finished he turned it 
round to Carlson and said : "There it is just as you gave it to me. He 
looked at it a moment or two, and then signed it." Carlson testified that 
he did not read the statement, but that he told the agent fully his finan- 
cial condition, the amount of his property, and the debts he owed. Carl- 
son afterwards became a voluntary bankrupt, and the International 
Harvester Company filed objections to his discharge, based upon the 
above statement, alleging that it contained materially false statements. 

The pétition for discharge and spécification of objections were re- 
ferred to the référée to take the évidence and make findings of fact 
and recommendations to the court. Testimony was taken by the réf- 
érée, and he made his report in writing on the llth day of March, 1913, 
recommending that the pétition for discharge be denied. On the 17th 
of April, more than 20 days after the filing of the report, the bankrupt 
filed his exceptions thereto. On the 2d day of May, 1913, the objecting 
créditer filed a motion to strike the exceptions upon the ground that 
the same were not filed within the time required by equity rule 66. This 
motion and the matter of the bankrupt's discharge were brought on 
for hearing before the court on the 22d day of August, 1913. The court 

»For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, ik Rep'r ladexes 
217 F.— 47 
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made an order on that day denying the motion and sustaining the ex- 
ceptions, and reciting in the body of the order that "the court had ex- 
tended the time to said bankrupt in which to file his exceptions." The 
order also granted the bankrupt his discharge, At the time this order 
was made there was nothing of record showing that the time for filing 
exceptions to the referee's report had been extended. The présent ap- 
peal was perfected on the 26th of August, 1913. November 5, 1913, the 
court, on motion of bankrupt's attorney, and without notice to the ob- 
jecting créditer, made a nunc pro tune order reciting that the same 
was based on personal knowledge of the judge, as foUows : 

"It Is hereby ordered thls day, as of date March 22, A. D. 1913, that sald 
George Carlson hâve untU Aprll 16, A. D. 1913, wlthin which time to make 
and flle his exceptions to the report of H. H. Whitaker, spécial master, upon 
the application of sald bankrupt for his discharge for the reason that siich 
order was in fact made on the 22d day of March, 1913, in wrltlng, but not 
redueed to record. This order is now granted for the purpose of showing the 
true facts of the case." 

By a supplementary record this order and the facts relevant thereto 
were brought before this court. 

This order was made at a term subséquent to the term at which the 
order which it purports to supply was entered. 

[1 ] It is first objected that the trial court had no powcr to snake the 
order of November 5, 1913. In the motion it was poiiiled out that the 
original order had never been entered of record and had been lest or 
mislaid. We think the court had power to supply this record at a sub- 
séquent term. Its authority to do so is supported by décisions of the 
Suprême Court and of this court. In re Wight, 134 U. S. 136, 10 Sup. 
Ct. 487, 33 L. Ed. 865 ; Groton Bridge & Mfg. Co. v. Clark Press Brick 
Co., 136 Fed. 27, 68 C. C. A. 577; In re Welty (D. C.) 123 Fed. 122. 

[2-4] We do not consider the making of this order as at ail impor- 
tant, however. The bankruptcy law (section 14, subdivision "b") im- 
poses the duty of passing upon a bankrupt's pétition for discharge sole- 
ly upon the district judge. Subdivision 3 of rule 12 of the Suprême 
Court to carry the bankruptcy act into eft'ect emphasizes this duty. 
Référées in bankruptcy hâve no power to hear such pétitions. Such an 
application may be referred to the référée "to ascertain and report the 
facts." Such a référence, however, is not by consent, and the report 
of the référée can be treated as advisory only. Kimberly v. Arms, 129 
U. S. 512, 9 Sup. Ct. 277, 32 L. Ed. 695; Davis v. Schwartz, 155 U. 
S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289; In re Hoklen, 203 Fed. 229, 
121 C. C. A. 435 ; In re Swift (D. C.) 118 Fed. 348. The duty of the 
court to pass upon the issue cannot be shifted by such a référence, nor 
can the duty of the court be dépendent upon the filing of exceptions. 
Orderly practice would require that such exceptions be filed, but the 
omission to do so is not jurisdictional. When the question of the dis- 
charge is brought before the District Court the issue is made up of the 
spécifications of objection to the discharge, and the bankrupt's answer 
thereto, and not by the report of the référée and exceptions thereto. 
We are of the opinion, theref ore, that it was the duty of the District 
Judge to hear the cause and exercise an independent judgment there- 
on. When the referee's report was brought to his notice, he was then, 
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for the first time, called «pon to perform his duty of deciding whethei 
the pétition for discharge should be granted or denied. If the filing of 
exceptions to the master's report would aid him in the performance 
of this duty, he had ample authority to require such exceptions to be 
filed, or to consider such exceptions though they were filed late. Coun- 
sel for the objecting créditer insists that rule 37 of the bankruptcy 
rules makes the gênerai equity rules prescribed by the Suprême Court 
applicable to proceedings in bankruptcy, and that by equity rule 66 (198 
Fed. xxxvii, 115 C. C. A. xxxvii) the time for filing exceptions to the 
report of masters is fixed at 20 days. We do net think that the gên- 
erai equity rules can be applied as rules of court in the performance 
of the administrative work of courts of bankruptcy. They may be 
looked to for analogies, but not as rules. The Suprême Court itself 
has fixed the rules to govern courts of bankruptcy. To hold that the 
District Court was bound by the report of the référée, because excep- 
tions were not filed within 20 days, would deprive that court of its duty 
both under the bankruptcy law and the rules of the Suprême Court to 
pass upon the question of the bankrupt's right to his discharge. 

[5] Corning to the merits of the case, we are clearly of the opin- 
ion that the décision of the District Court granting the bankrupt his 
discharge was right. The évidence fails to show that bankrupt made 
"a false statement in writing." His financial statement under the head 
of "Assets" States that his stock of goods is worth $1,000, and that he 
had cattle, hogs, horses, and implements on the farm of the value of 
$2,500. Under the heading of "business liability" there are numerous 
subheads such as, "Owing for Merchandise, Notes or Accounts Past 
Due," "Owing to Banks," "Borrowed Money Other than Bank," "Tax- 
es, Rent, or Other Bills Payable," etc. Opposite thèse various items 
is a column for the insertion of the proper amount. This schedule of 
liabilities is left entirely blank in the statement, and it seems to be con- 
tended that because of thèse blanks the bankrupt states that he owed 
nothing that could properly corne under either of thèse heads ; where- 
as, in fact, the évidence shows that he was indebted in considérable 
sums under each head. We do not think that an omission constitutes 
a "material statement," within the meaning of section 14 of the Bank- 
ruptcy Act. There is nothing in any other part of the form which dé- 
clares that blanks unfilled are to be construed as representing that noth- 
ing is owing under the heading. A "material statement" means not 
a blank, nor an inference f rom a blank. There must be a direct state- 
ment, either négative or positive, which is false, to justify the déniai 
of the bankrupt's discharge. 

[6] Again, even adopting the theory of appellant, the statement was 
not "false." The bankrupt testifies that he made a full disclosure to 
the objecting creditor's agent, and depended upon that agent to enter 
the f acts according to such disclosure. The bankrupt signed the state- 
ment without reading it, and probably without being able to understand 
its provisions. To be a ground for denying the discharge the written 
statement must be knowingly and intentionally untrue. Gilpin v. Mer- 
chants' National Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. A. (N. 
S.) 1023. We do not mean by this that a person who makes a state- 
ment in writing for the purpose of obtaining crédit shall not be held 
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responsible for such statement. In such a case négligence easily passes 
over into fraud. The maker of the statement is bound to know that 
it will be relied upon and bound to exercise an honest judgment to state 
bis business condition truthfully. But if he is misled into signing an 
untrue statement by the creditor's own agent, in whom he had a right 
to rely, the statement is not "false" within the meaning of the statute. 
Furthermore, to allow the creditor to use such a statement to defeat a 
bankrupt's discharge would permit it to take advantage of its own 
wrong. 

The decree of the trial court is affirmed. 



LUXURT FRUIT CO. et al. v. HARRIS, 

(Circuit Court of Appeals, Fifth Gircnit. October IT, 1914.) 

No. 2645. 

Bankruptct (§ 48*) — Power of Court — Unatjthorized Composition. 

Orders made by a court of bankruptcy in proceedings against a bank- 
rupt corporation, without notice to the corporation or its creditors, or 
thelr consent, directing that, on payment into court by a stranger to the 
proceedings of a sum named, to be used in payment of the clainis of un- 
secured creditors which had been proved up to that tlme, and costs and 
fées, the proceedings should stand dismissed and the trustée dlscharged, 
and the person niaking such payment should be subrogated to the rlghts 
of the creditors paid, held without authority. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 47 ; Dec. Dlg. 
§ 48.*] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Southern District of Georgia; Wm. B. Shep- 
pard, Judge. 

In the matter of the Luxury Fruit Company, bankrupt. On pétition 
by W. C. Wright, trustée, to revise orders of the District Court in favor 
of William Henry Harris. Reversed. 

The Luxury Fruit Company was adjudged a voluntary bankrupt Mareh 31, 
1914. A receiver was appointed for its estate, which consisted prlncipally of 
a peach orchard, upon which the crop was rapidly maturing. A meeting of 
creditors was had, and a trustée elected. The respondent Harris had been a 
tenant of the bankrupt and while in possession as tenant of the company's 
property had undertaken to hâve the property sold and himself become the 
purchaser. Thls sale was attacked as fraudulent by the company. Harris 
interfered with the trustée in his management of the property to such an es- 
tent that the trustée brought a rule for contempt against him. This was heard 
before Hon. William 'B. Sheppard, judge preslding, and an order was passed 
enjoinlng Harris from interfering with the trustée, and directing the trus- 
tée to flle a plenary suit against Harris to remove thé cloud upon the tltle to 
the property of the bankrupt in his possession. Thls plenary suit in equity 
was filed within the time fixed by the order. 

Harris applied to the court for a modification of the order passed on the 
rule for contempt, praying that he should be authorlzed to glve bond in the 
sum of $5,000, and the property should be turned over to him pending the 
trial of the plenary suit. At the same tlme the First National Bank of Fort 
Valley, claiming to be a secured creditor and to hold certain of the stock of 
the company as collatéral, filed a pétition attacking the adjudication in bank- 
ruptcy and praying the court to vacate the order adjudging the company a 

'■ftt other cases sea same topic & § nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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banknipt, and the élection of a trustée, and to dlsmlss the proceedlngs. In 
this pétition the bank offered to pay certain of the unsecured debts seheduled 
by the bankrupt and to satisfy another debt by the surrender of a note which 
it claimed to hold against the créditer. It made no offer to pay the ex- 
penses or costs of the bankruptcy proceeding. A hearing was had, and the 
court passed an order, Aprll 25th, as follows: 

"In the United States District Court for the Southern District of Georgia. 

"In the Matter of Luxury Fruit Company, Bankrupt 

"Pétition of First National Bank of Fort Valley. 

"This cause coming on to be heard upon the pétition of the First National 
Bank of Fort Valley, Ga., a stockholder in said Luxury Fruit Company, al- 
leged bankrupt, and it appearing from the record that the adjudication was 
made upon a pétition which did not diselose that said petitioner was a cor- 
poration or individuals, or that the pétition was duly authorized by said cor- 
poration, and upon considération thereof, it is ordered that said petitioner 
hâve ten days from date hereof to amend said pétition as it may be advised, 
and upon failure to amend in said tlme said pétition shall stand dismissed 
and the adjudication thereon revoked. 

"And it further appearing to the court that an ofCer of compromise is made 
by W. H. Harris to pay ail unsecured credltors in full of ail clalms and de- 
mands and costs of administration, except attorney's fées, it Is further or- 
dered that the référée, upon deposit by said Harris of a sum in cash sufficlent 
to pay ail unsecured clalms against said estate, and the costs of administra- 
tion to the date of said compromise, the said référée shall give ten days' no- 
tice to said credltors of said compromise offer, and upon said meeting bemg 
held after said notice and acceptance. the référée is directed to pay to said 
unsecured credltors the amounts of their claims and the costs of admlnisi 
tratlon as provided by law, which said payments shall subrogate said Harris 
to ail the rlghts and clalms of said unsecured credltors against said bank- 
rupt, whereupon the pétition in bankruptcy shall be dismissed. 

"It is further ordered that the restrainlng order heretofore granted be and 
the same is hereby continued in full force and effect until the provisions of 
this order are fuUy determlned and carried out, but that said W. C. Wright, 
trustée be and he is hereby directed to enter into bond to Wm. H. Harris in 
the sum of $12,000, conditioned as trustée of said estate, to indemnlfy said 
Harris against ail damage which he may sustain by reason of the issuance of 
this injunction and any misconduct of said Wright, as trustée, under and 
through said restrainlng order. 

"It is further ordered and adjudged that this order shall not préjudice the 
Luxury Fruit Company in any rlght of action commenced or to be instltuted 
By it to set aslde and vacate the tltle to said property acqulred by Harris un- 
der and by virtue of any foreclosure proceedlngs instltuted by hlm. 

"Ordered and adjudged this the 25th day of Aprll, A. D. 1914. 

"Wm. B. Sheppard, Judge." 

Within the time provided by the order the bankrupt amended the original 
bankruptcy pétition, so as to meet the objections raised by the pétition of the 
First National Bank, and this amendment was allowed. The trustée aiso 
filed the bond, conditioned as provided In the order, with surety, which was 
approved. No deposit was made by Harris and no notice given to credltors. 
On May 4th, wlthout any addltional pleadings being flled, and without notice 
to parties or credltors, the judge, apparently on hls own motion, passed an 
order as follows: 

"In the United States District Court for the Northern District of Florida. 
"In the Matter of Luxury Fruit Company, Bankrupt. 
"Wm. C. Wright, Trustée, v. William Henry Harris. 
"This cause coming on to be further heard and considered upon the applica- 
tion of William Henry Harris for a compromise in the said cause, it is or- 
dered that, upon a deposit with the référée of this court by the said Harris of 
the sum of sixteen hundred seventy-one dollars and ninety cents ($1,671.90) 



74:2 217 FEDERAL REPORTER 

to cover the amoutft of unsecured claims proved against said estate of sald 
alleged bankrupt, and the further sum of two tliousand flve hundred dollars 
($2,500.00) as a deposit to cover the reasonahle cost of administration here- 
after to be heard and determined, and to be fixed as the court may be ad- 
vised, the reasonable commissions to be allowed the trustée, as well as actual 
o))erating expenses to be proved, together with a reasonable attorney's fee, in- 
cluding the costs and commissions of the référée and elerk to be hereafter 
ascertained and allowed, and upon the above provisions being carried out the 
trustée herein shall stand dlscharged and the pétition dismissed. 
"Done and ordered this the 4th day of May, A. D. 1914. 

"Wm. B. Sheppard, Judge." 

This pétition seeks to superintend and revise the orders of April 25 and 
May 4, 1914. 

The Brrors Assigned. 

Briefly stated, the 21 assignments of error may be summarized as follows: 
First. The order of April 25th is contrary to the Bankruptcy Act and the 
practice prescribed in bankruptcy cases, and is erroneous: 

(a) Because it provided for an irregular composition, not in accordance 
with the statute, in that the composition was to be made by a tiaird party, not 
even a credltor, and not by the bankrupt; the bankrupt alone being author- 
ized to submit an offer of composition. 

(b) Because no oiïer of (jomposition or compromise was submitted by Har- 
ris, the only offer being by the First National Bank, and that upon entirely 
différent terms from those provided in the order. 

(c) Because the compromise was for the benefit of Harris, who was not 
even a creditor, but with whom the trustée was litigatlng the tltle to certain 
property of the bankrupt without regard to the rights or interest of the bank- 
rupt or any of its creditors. 

(d) Because sald order provided for the subrogation of Harris to the rlghta 
of the creditors whose claims he should take up, without regard to the rights 
or interest of the bankrupt or of the creditors ; no such subrogation being au- 
thorized by the Bankruptcy Act 

(e) Because said order whoUy dlsregarded the rights of the secured cred- 
itors or of any unsecured creditors who might thereafter prove their claims 
wlthln the tlme allowed by law. 

(f) Because the procédure provided In the order Is wholly unauthorized by 
the Bankruptcy Act and the gênerai orders promulgated by the Suprême Court. 

(g) Because sald order, in so far as the same required the giving of a bond 
by rhe trustée, is entirely unauthorized by law; the trustée havlng been dl- 
rected to bring a plenary suit to cancel a cloud upon the title to the property 
of the bankrupt In his possession. 

(h) Because sald order was not In any partlcular authorized by the plead- 
Ings. 
Second. The order of May 4th was erroneous: 

(a) Because It provided for an unauthorized compromise by a person not a 
party to the record, save as a défendant in a rule for contempt. 

(b) Because there were no pleadlngs whatever to support said order. 

(c) lîecause the order was passed without regard to the wishes, rights, or 
interest of the bankrupt or any of Its creditors, secured or unsecured. 

(d) Because the sums fixed by the court, upon the payment of which the 
bankruptcy pétition was ordered dismissed, were wholly insufflcient to pay the 
unsecured claims and the costs and expenses of the bankruptcy administra- 
tion. 

(e) Because sald order provided for the dismissal of the pétition and the 
discharge of the trustée without notice to creditors; such notice being ex- 
pressly required by sections 58 and 59g of the Bankruptcy Act. 

(f ) Because the procédure provided in said order is wholly contrary to the 
provisions and requirements of the Bankruptcy Act 

Orville A. Park and Geo. S. Jones, both of Maçon, Ga., for peti- 
tioners. 

John R. L. Smith, of Maçon, Ga., opposed. 
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Before PARDEE, Circuit Judge, and GRUBB and CALE, District 
Judges. 

PER CURIAM. The orders we are called upon to review were in- 
tended apparently to effect a, compromise by which the real estate 
scheduled by the bankrupt corporation would be delivered to the claim- 
ant, Harris, upon his paying the costs of court, including the costs of ad- 
ministration by the trustée and attorney's fées, and providing for the 
payment of unsecured creditors who up to that time had proved their 
claims, and to resuit in a discontinuance of the bankrupt proceedings. 

The order of April 25th provided that the offer of Harris to pay ail 
unsecured creditors and costs of court and costs of administration, 
except attorney's fées, should be referred for considération and ac- 
ceptance to a meeting of creditors after ten days' notice, which looks 
somewhat to the composition which is provided for in the Bankruptcy 
Act ; but the subséquent order of May 4th practically vacates the order 
of April 25th in this respect, dispensing with the creditors' meeting and 
providing that on compliance by Harris in making deposits to the 
amount of $4,171.90 the trustée shall stand discharged, and the pétition 
in bankruptcy be dismissed. From our examination of the case, we 
find no law or authority for either one of the orders. Each seems to 
be amenable to nearly ail the objections urged in the assignment of er- 
rors. 

It is therefore ordered that the pétition to superintend and revise 
herein be granted, and that the orders of April 25, 1914, and May 4, 
1914, in the court below, be reversed ; costs to be paid by the respond- 
ent 



In re DI COLA. 
(Circuit Court of Appeals, Third Circuit November 10, 1914.) 
^ ■ No. 1860. 

Bankeuptcy (§ 272*) — Trustée — Seulement of Aocounts. 

A trustée in bankruptcy and hls counsel, after a successful prosecution 
of the bankrupt and others for concealing property of the estate, made a 
settlement by which the défendants restored the property and also paid a 
sum In cash to be used In paying the cost of the criminal case, Including 
attorney's fées and also the expenses of administration of the estate, and 
the money was so used by the attorneys with the knowledge of the cred- 
itors. Eeld that, while such money belonged to the estate, to be held and 
accounted for by the trustée as other property, It was wlthin the discré- 
tion of the court to refuse to surcharge his account further than to deny 
htm crédit for any part of the expenses of administration. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 572, 573; 
Dec. Dig. § 272.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Pennsylvania, in Bankruptcy ; 
James S. Young, Judge. 

In the matter of Vincent Di Cola, bankrupt. On pétition to revise 
an order settling the accounts of the trustée. Affirmed. 

•For other casea iee same toplo & § numbee In Sec. & Am. Dlga. 1907 to date, & Rep'r Indexai 
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Albert Y. Smîth, of Pittsburgh, Pa., for petitioner. 

Edw. Y. Breck, of Pittsburgh, Pa., for excepting creditors. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This is a pétition to revise an 
order made by the late Judge Young in the District Court for the West- 
ern District of Pennsylvania, distributing a fund in bankruptcy. The 
facts upon which the order is based are f ound by the learned judge, and 
in this proceeding are to be taken as true. His opinion — which has not 
been reported — is as f oUows : 

This case cornes before us upon the report of the référée and exceptions 
thereto by the creditors and by the trustée. The hlstory of this bankruptcy 
proceeding is necessary to an understanding of the case. 

The trustée, having received Information that Dl Cola, the bankrupt, had 
concealed his assets, the trustée, through his attorneys, brought prosecutions 
against Di Cola and his confederates, Ciaurl and Blandi, in the court of 
quarter sessions of the county of Allegheny, in this district, and they were 
found guilty. Thereupon the défendants, on March 8, 1911, delivered to H. 
E. Brooks, Jr., the trustée in bankruptcy, and to John N. Piatt, his attorney, 
certain goods and merchandise and the sum of $2,500 In cash, this delivery 
being evidenced by the following writing: 

"We, H. B. Brooks, Jr., trustée in bankruptcy of the estate of Vincent Di 
Cola, and John N. Piatt, attorney, do hereby certify and déclare that we hâve 
this day received bill of sale from Giacomo Blandi, A. Morturano Blandi, and 
Vincenzo Ciauri for the goods, wares, merchandise, etc., contained In the 
store rooms and buildings situate at No. 401 and 403i^ Larimer avenue, and 
at the corner of Laurel and Edmund streets, Pittsburgh, Pa., and of the 
goods held In storage in the Steubenville Transfer & Storage Company, in 
the name of G. Blandi, together with the sum of twenty-five hundred dollars 
($2,500.00) in cash, to be returned, however, to the said Giacomo Blandi, A. 
Morturano Blandi, and Vincenzo CSauri, in the event of the court of quarter 
sessions of Allegheny county In certain proceedings therein pending between 
the commonwealth of Pennsylvania and Vincent Di Cola et al., refuslng or 
failing to suspend sentence of imprisonment upon the above-uamed parties, 
upon payment of costs. H. B. Brooks, Trustée. 

"John N. Piatt, Attorney,* 

"Witness: William A. Jordan, 
"March 8, 1911." 

The purpose of this transaction is shown by the évidence to bave been to 
Induce the creditors to consent to leniency being extended to the défendants 
by the court of quarter sessions. The défendants vrere treated by the court 
with such leniency that the trustée and his attorneys were allowed to retaiu 
the goods and money. It appears from the évidence that the .$2,500 (to be 
exact, $2,495) was received by Piatt, attorney for the trustée, who did not pay 
it over to the trustée, but deposited it to liis own account and distributed it 
by paying to the trustée $500 thereof, and the balance to certain expenses to 
détectives, witnesses and others, including the counsel fées to hlmself and as- 
sociate in the criminal proceeding. This conduet on the part of Piatt and 
the trustée présents an unusual and, we hope, a very rare state of afCairs in 
the administration of bankrupts' estâtes. 

Let us clearly state at the outset that the trustée owed the duty to the 
creditors of securing for them the assets of the bankrupt. It was his duty to 
investigate, to find and secure the assets, and to use the law to aid hlm. He 
was authorized to and did employ attorneys to advise and assist him in the 
performance of his duties, and thèse attorneys owed to him and to the court 
of which they were ofticers the duty of advising and assisting him in securing 
the assets. The duty of each was plain. The trustée and his counsel evi- 
dently misunderstood their relation to the bankruptcy case, and when the 
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settlement after conviction of the crlmlnal case was prcposed, they nndoubt- 
edly regarded the settlement as to the $2,500 as havlng nothing to do wlth 
the bankruptcy proceeding, for they submltted to the credltors the proposition 
of settlement, fully informed them that the goods surrendered were to go to 
the trustée for sale and the fund arlsing therefrom to be distributed by the 
trustée to the credltors, and the $2,500 to be used for the expenses of the 
crlmlnal proceeding, Includlng the attorney's fées of Platt and hls assodate, 
Steln, and the expenses of the administration of the bankrupt's estate, so 
that the proceeds of the stock of goods surrendered mlght go to the credltors 
free of the expenses of administration. The évidence shovfs that not only 
vras thls ail represented to the credltors, but to the court of quarter sessions 
when the défendants were called for sentence. The évidence before the réf- 
érée clearly shows thls, and also that that was stlU their belief at the time 
of the hearlng before the référée. We may conclude, therefore, that the cred- 
ltors, the trustée, and the counsel for the trustée had the erroneous belief 
that they mlght recelve the $2,500 from the défendants, conslder It as a fund 
separate from the estate, and apply it to the expenses of prosecutlon and to 
the expense of admlnlstering the gênerai estate of the bankrupt wlthout brlng- 
ing It into court as part of the estate, where the expenses mlght hâve been 
investigated and pald. Hovr they could hâve had such a belief is diffieult 
to understand, when we conslder that the trustée — In unearthlng the con- 
cealed goods, in hls Investigation thereof, in his efforts to punish the fraud- 
ulent debtor and his associâtes for the concealment of the goods, in his nego- 
tiatlons for the settlement and leniency wlth the défendants — was actlng as 
the représentative of the estate, and was uslng ail the welght that he had as 
such représentative and of the credltors back of hlm in the prosecution and 
subséquent efforts at settlement. The reeelpt of the trustée and his attor- 
ney makes no distinction between the goods surrendered and the cash. Falrly 
considered, why should a part of the considération, to wit, the goods, be re- 
garded as belonglng to the estate, and the other part, to wit, the money, $2,- 
500, be not so regarded? The évidence clearly shows that the credltors, the 
trustée, and attorneys for the trustée had the erroneous belief that assets be- 
longlng to the estate could be partly distributed by the consent of the cred- 
ltors. The assets of the bankrupt, from whatever source derived, belong to 
the estate, must be coUected by the trustée for the estate and aceounted for 
by hlm to the court. The $2,500 cash was part of the estate clearly to be ac- 
eounted for by the trustée, and primarily liable for expenses, those expenses 
to be determlned upon a proper hearlng after the money had been aceounted 
for and the expenses passed upon. Thls court unqualifiedly condemns any 
attempt on the part of the receivers, credltors, or attorneys in a bankruptcy 
proceeding to dispose of any part of the bankrupt estate except in the man- 
ner prescribed by the Bankruptcy Act, and that Is by bringing Into the hands 
of the officers havlng charge of the estate ail the assets thereof, by the flilng 
of accounts showing on the one slde the money recelved and on the other the 
crédit claimed. 

While the référée was of opinion that thls money was part of the bank- 
rupt estate, he refused to surcharge the trustée wlth It because It did not 
come into hls hands, but was recelved and distributed by Platt in paylng the 
expenses of the crlmlnal case. We cannot escape from the conclusion that 
the trustée ought not to be surchargea wlth thls sum. It is true he was nég- 
ligent in not commenclng approprlate proceedlngs to recover the money from 
his attorney. He was probably placed in a position where he did not realize 
hls duty in thls respect. Hls attorneys, and the credltors, as shown by the 
évidence, as we hâve found, both seem to bave regarded the $2,500 pald by 
the défendants in settlement of the criminal cases as a fund to be used in 
paying the expenses of those cases and of the administration of the estate, so 
that the money reallzed from the sale of the bankrupt's assets would be.un- 
diminished by any costs of administration such as trustee's commission and 
attorney's fées. We ean well understand that a trustée placed in thls posi- 
tion would not be vigilant to see that the money passed through his hands, 
but would allow the money to be used for the purpose for whlch hls attor- 
neys, wlth the knowledge of the credltors, Intended to use it. The attorney 
for the trustée should bave pald over to the trustée the $2,500, and it should 
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have been accounted for by the trustée, and the expansés and attomey's fées 
Olaimed as a crédit to be passed upon by tàe court. Unfortunately, by tbe 
conduet o£ Piatt in keeping this monçy and distributing it, this court is pre- 
vented from administering that part of the estate at this time. The attor- 
neys for the trustée, the trustée himself, and tbe credltors, havlng, as we liave 
seen, erroneously treated the $2,500 as a fund to be used In paying the ex- 
penses of the criminal proceedlng and the gênerai expenses of administration, 
and the trustée by net compelllng Piatt to deliver the $2,500 to him, and Platt 
by not deliverlng the money to the trustée, having made it impossible to make 
that sum a part of the estate, we must, for the purposes of this case, consider 
wbether or not the trustée bas clalmed crédit in his account for expenses 
that should have been paid out of this fund of $2,500. Let us examine the 
évidence and see what expenses were to be paid out of this fund. 

Steln, on page 4 of the testimony, says: "Many offers of settlement wcre 
made, the resuit of which was that ali the creditors were called to my office 
on April 5th. There were probably 30 creditors présent in person or by coun- 
sel, and it was explained to them that the banlî:rupt was willing to turn over 
ail the goods that we claimed had been fraudulently moved, and would also 
pay the sum of $2,500 in cash to be used in defraying ail the expenses the 
créditer.'; had been put to, so that the goods, v/hen sold, would go to the cred- 
itore without any déductions whatsoever." 

And agaln, on page 186: "After the receipt of the money, it was fully ex- 
plained In my présence at several meetings of the creditors in my office that 
this money was to be used, in case of a light or suspended sentence on the 
défendants, to pay ail the expenses connected with the criminal proeeedings 
for which the trustée had obllgated himself to pay; and in addition to pay- 
ing ail siich expenses, the trustée also was to pay ail tbe expenses connected 
wlth tbe bankruptey proeeedings, and every other item of expense connected 
with ail the cases." 

Piatt, on page 160, testifies: "The idea was to exécute a receipt acUnowl- 
edging that the three stores' contents, and the goods of Steubenville were to 
be held by Erooks in eserow, pendlng the prosecution of the criminal charges 
in criminal court, and the $2,495 was placed in my hands to pay the fées of 
tbe attorneys in the criminal proeeedings, and also In the bankruptey proeeed- 
ings and cover ail the costs of the estate." 

Mr. Rodgers, an attorney for a creditor, on page 146, testifies: "We flnally 
signed it on the représentations made by Mr. Brooks and by his counsel to us 
ail there that he had $5,300 for distribution to the creditors of the estate; 
that the entire expenses were to be paid out of a fund of $2,500 which had 
been raised by the défendants in the criminal prosecution and paid in addi- 
tion for that purpose." 

It is thus conclusively shown that ail the expenses of the administration 
were to be paid from this fund. The creditors had contrlbuted $945 -to be 
used in the prosecution, and that and the $2,500, a fund of $3,445, was in the 
liands of the trustée and attorneys to pay ail the expenses. 

We now turn to the account of the trustée to détermine whether or not 
crédits are claimed for expenses that sliould have been paid from the $2,500, 
and we find that the trustée has claimed crédit for $2,610.39 for expenses of 
administration. The trustée and his attorneys having undertaken to pay 
those expenses out of the $2,500 received from the bankrupt, they should be 
held to that and no exïtenses should be charged against the estate, so that 
the fund of $4,376 shown on the débit side of the account may go to the cred- 
ltors undiminished by expenses. 

As this will resuit in the trustée being surcharged with ail those expenses. 
$2,610.30, he is entitled to have returned to him by his attorneys two-thirds 
of the $2,610.39, less $500 already received by him from Piatt. and the sum 
of $1,024.51 dlsallowed by the référée, or the sum of $723.92. That there will 
be no hésitation on the part of the attorneys to make this payment, we con- 
ciude from the testimony of Mr. Stein, who, on page 187, testified; "I want 
!t distinctly understood that the fee to myself , Mr. Piatt, and Mr. Brooks was 
to be oue-third of whatever would be remainlng after ail the administration 
expenses were paid. If Mr. Brooks proves that he lias any additional ex- 
penses, I want it understood tbat Mr. Piatt and I pay two-thirds of it." 
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The trustée must be surcharged with ail the items on the crédit side of his 
account, leaving the balance for distribution, the amount shown on the débit 
side of his account, namely, $4,376. 

We are not to be understood as giviug counteuance to the practice ex- 
emplified by this case of allowing any portion of the estate to be administered 
except In the way prescribed by the Bankruptcy Act, and that is by account- 
ing for ail the assets on the one side and the expenses on the other, and it is 
only because the trustée and his attorneys, wlth the consent of the creditors, 
hâve put the case in the présent condition that, In order to do equity among 
ail the persons interested, we hâve disposed of the case in accordauce with 
the plan adopted by the parties as shown by the évidence. 

Distribution was thereupon directed, and the controversy has now 
been brought to ttiis court by the pétition under considération. 

Upon the foregoing facts, we find no error that needs correction, 
and accordingly the order is affirmed. 



NEW YORK & PHILADELPHIA COAL & COKE CO. v. MEYBRSDALB 

COAL CO. 

(Circuit Court of Appeals, Third Circuit November 10, 1914.) 

No. 1878. 

1. Corporations (§ 4,3.3*) — Contbacts — Aïjthority of Officer. 

Where correspondence relating to a contract for the sale of coal was 
signed in the name of a coal company by its secretary, who was also de- 
scribed on the letter head as treasurer and gênerai manager, such évi- 
dence was suffleient to take the question of his authority to make the con- 
tract on behalf of the company to the jury in an action for its breach. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1706, 1719, 
1738, 1744 ; Dec. Dig. § 433.*] 

2. Sales (§ 32*) — Offbrs and Acceptance bt Cobeespondence — Requisites 

AND VaLIDITY. 

Correspondence between a coal company and a prospective eustomer, 
which showed a complète meeting of mlnds upon ail of the terms of a 
contract for the future delivery of coal, held to constitute a binding con- 
tract, although a formai contract embodying such terms, submitted by the 
purchaser, was not executed by the seller. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 59 ; Dec. Dig. § 32.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action at law by the New York & Philadelphia Coal & Coke Company 
against the Meyersdale Coal Company. Judgment for défendant, and 
plaintifï brings error. Reversed. 

Henry W. Hardon, of New York City, for plaintiff in error. 
E. C. Higbee and Sterling, Higbee & Matthews, ail of Uniontown, 
Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The plaintifï in this suit, a New 
Jersey corporation doing business in New York City, is seeking to rc- 

•For other cases see samo topic & § .-jumeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cover damages f rom the Meyersdale Coal Company, a Pennsylvanîa cor- 
poration mining bituminous coal in the western part of the state. The 
statement of claim asserts that a contract to deliver coal was made by 
correspondence in August, 1912, while the principal défense is a déniai 
of the contract. The trial judge sustained the défense and entered a 
compulsory nonsuit, refusing a subséquent motion to set it aside. Un- 
der the Pennsylvania practice such a motion is necessary before a writ 
of error can be taken. 

The f acts are as f ollows : 

Early in August, 1912, a représentative of the plaintiff called upon 
the défendant in Pennsylvania, and had some conversation concerning 
a proposed contract for the sale of coal. On August 9th the défendant 
wrote the f oHowing letter : 

"Meyersdale, Pa., Aug. 9, 1912. 
"New York & Phila. Coal & Coke Co., Produce Bxchange Building, New 
York, N. Y. — Gentlemen: 

"We had a very pleasant call this morning from your représentative, Mr. 
Burrows, and made Mm a quotation on contract for deliveries to run to April 
1, 1913, at $1 per gross ton, f. o. b. cars our mine, on our Stauffer No. 1 coal 
This to be shipped at the rate of from 2,000 to 2,500 tons per month. 

"Tnisting that this ctuotation will meet with your approval, and that we 
wlll be favored with your order, which will receive our prompt and careful 
attention, we are, 

"Very truly, Meyersdale Coal Co., 

"W. T. Hoblitzell, Secretary." 

To this letter the plaintiff replied on August 13th : 

"Your letter of the 9th instant was duly received by us, and we note Its 
contents. 

"We bave to-day taken the matter up with our Mr. Burrows, and bave de- 
cided to accept your offer for 2,500 tons per month of your StaufCer No. 1 
coal from August 15, 1912, to March 31, 1913, at the prlce of $1.00 per ton of 
2,240 Ibs. f. 0. b. cars at tlae mine. You can commence shipment on this con- 
tract on Thursday next, the 15th instant, which will mean that for the last 
half of August you will hâve to send us 1,250 tons. Please, until further no- 
tice, eonsign the coal to us at the St. George coal piers, Staten Island, N. Y. 
You understand that we wish the monthly shipment spread over each month, 
and by that we mean not to ship any large amount on one day and then not 
ship any more for a long time. We will in the course of a few days make up 
the form of contract eovering this purchase, and send it to you, and in the 
meantime this letter will be sufficient authority for you to go ahead with 
shipments. 

"Please do not forget that when our Mr. Burrows was at your Stauffer 
mine on ÏYiday last he saw that the coal was by no means as clean as It 
should be, and so reported it to your Mr. W. T. Hoblitzell, and he proinised 
that he would do hls utmost to hâve the coal made cleaner, which we trust 
will be done, as dirty coal is of no use in our business." 

On August 16th the plaintiff wrote again, saying: 

"We wrote you last on the 13th instant, and hâve not slnce received any 
of your esteemed favors. 

"We herewith hand you the contract for the 18,750 tons of Stauffer No. 1 
coal that we bave bought from you, and will be glad if you will slgn it and 
return one of the copies to us. We bave made this contract to read the same 
as our contracta with others, and we hâve no doubt you will flnd it satis- 
factory." 
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In this letter of August 16th the f ollowing writing was inclosed : 

"This con tract made this thirteenth day of August, 1912, by and betweeu 
the Meyersdale Coal Company, of Meyersdale, Pa., hereinafter called the 
seller, and the New York and Philadelphia Coal and Coke Company, of New 
York, N. Y., hereinafter called the buyer. The seller agrées to sell, and the 
buyer agrées to buy, 18,750 tons, of 2,240 pounds, of Stauffer No. 1 bitumlnous 
coal from the seller's mine at Listie, Pa., for 7% months, beginning on August 
15 or 16, 1912, and ending on March 31, 1913, on the foUowing terms and con- 
ditions: 

"Price to be $1 per ton of 2,240 pounds free on board cars at the mine. 

"The seller is to dellver and the buyer is to take 2,500 tons of 2,240 pounds 
monthly during the term of this contract, excepting during the last half of 
August, 1912, during which period the seller is to dellver and the buyer is 
to take 1,250 tons of 2,240 pounds. 

"Payments are to be made by the buyer mailing Its check to the seller at 
Meyersdale, Pa., not later than the 20th day of each month for ail the coal 
shipped it from the mine during the previous month. 

"Railroad weights are to govern ail payments. 

"The .seller agrées to do its utmost to keep ail the coal delivered to the 
buyer under this contract as clean as possible. 

"It is hereby agreed that if the seller should at any time during the life of 
this contract désire to directly or indlrectly sell, lease, transfer, or In any 
other way dispose of its Stauffer mine at Listie, Pa., or the coal therein, it 
can only do so provided it can make arrangements for this contract to be 
carried out in ail its terms and conditions to its end on the 31st day of March, 
1913. 

"The parties to this contract are not to be held responslble for failure to 
deliver or receive the coal in case of strikes or accidents, failure or delay of 
transportation facilities, or other causes beyond their control, both at the 
mine, and at tidewater or other places. 

"Aceepted: Aecepted: 

"New York & Philadelphia Coal & Coke Co., 
"[Signed] Eobt. H. Burrows, Treasurer." 

It will be observed that certain terms are proposed by this writing 
that had not yet appeared in the correspondence, and accordingly the 
letter and the writing taken together must be regarded as a new offer. 
With the exception of one term, the défendant aceepted this ofïer on 
August 19th in the f ollowing letter: 

"Your favor of August 16th reeeived, with contract inclosed. In reply we 
note that you bave made this contract to read as from August 15th. Owing 
to the sliortage of cars that we hâve had during August and on account of 
some orders that we bave had on hand, it is necessary for us to ask that you 
make this contract to read from September Ist, at a monthly rate of 2.500 
tons to March 31st, 1913. 

"If it is at ail possible for us to do so, we will make up the tonnage as from 
Augusî 15th, but do not want to bind ourselves up for any shipments before 
September Ist, as it is going to take us until that time to clean up orders 
that we bave on hand. 

"Kindly advise if this will be satisfactory. 

"V,ery truly, Meyersdale Coal Co., 

"W. T. Hoblitzell, Secretary." 

On August 20th the plaintif? agreed to the proposed change of date 
from August ISth to September Ist, saying: 

"We hâve your letter of yesterday and note its contents. It is qulte agree- 
able to us to make the contract to read from September 1, 1912, at the month- 
ly delivery of 2,500 tons to March 31, 1913, as you request We now there- 
fore hand you the contract drawn up covering this period of seven months. 
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and ask that you will klndly sign the same and retum one copy to us. and 
aiso please return us the two other forms that we sent you. 

"If you wUl flnd It convenient to send us any o£ your Stauffer coal durins 
the balance of thls nionth at the price of $1 per ton o£ 2,240 pounds f. o. b. 
cars at the mine, you can do so as a separate deal from the contract, and you 
ean send it to St. George coal piers, N. ï. 

"DId you receive our letter of the 13th of this month, as we hâve had no 
acknowledgment of it from you." 

The price of coal began to rise early in September, and (whether for 
this or for some other reason) the défendant made no deliveries. On 
Pebruary 15, 1913, the plaintiff brought a suit in equity in the Western 
district of Pennsyivania, and on June 24th this was transferred by 
Judge Young to the law side of the court. In the Court of Appeals 
there was some dispute whether the agreement (if made at ail) was an 
entire contract, and whether the suit had been prematurely brought be- 
cause the bill in equity was filed bef ore April Ist. Naturally this ques- 
tion was not considered in the District Court, recovery being denied 
on other grounds ; and we need only say briefly that, if the contract 
was made, the plaintiff was entitled to recover damages in some amount, 
leaving the proper measure to be determined at another trial. 

[1] The principal défenses were: (1) That W. T. Hoblitzell had 
no authority to make the contract ; and (2) that, even if he had such 
authority, no contract had actually been made, that nothing except ne- 
gotiations had passed between the parties, and that the contract was 
not to corne into existence until the writing should be signed. On the 
question of Hoblitzell's authority, we think the plaintifï made ont a 
prima facie case. The letters are not signed by him as an individual, 
but are signed in the defendant's name, authenticated by Hoblitzell as 
secretary ; and moreover there was évidence that on the letter head of 
the defendant's communication of August 19th (which was proved by 
the introduction of a copy, the original having been lost) Hoblitzell was 
described, not only as secretary, but also as treasurer and gênerai man- 
ager. This was sufficient évidence to go to the jury on the question of 
his authority to bind the défendant. 

[2] But in both courts the stress of the dispute was laid on the !an- 
guage of the letters themselves, and it is upon this that the décision of 
the learned trial judge is put. The force of his argument must be ad- 
mitted. but we are obliged to disagree with his conclusion. As we read 
the letters, they show a complète meeting of minds upon ail terms of 
the contract, and we regard the signing of the suggested form merely 
as a désirable convenience and not as a condition précèdent. The plain- 
tiff's letter of August 16th, with the inclosed writing, stated definitely 
the terms on which the plaintifiF was willing to make the contract, and 
to thèse terms the défendant agreed on August 19th, making the single 
exception that the time for initial delivery should be changed. This 
was a counter proposition ; but it dealt with one term only, and when 
the plaintiff agreed to the change the contract was complète, and noth- 
ing more was needed to bind both parties. We do not find in the letters 
the intention of either party not to be bound until a formai writing had 
been signed, and in this respect the case differs essentially from several 
décisions that bave been cited. 
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Further discussion seems to be needless. No term was left unsettled ; 
everything had been agreed upon, either expressly or by plain implica- 
tion or référence ; and we see no sufficient ground for supposing that 
the exécution of a formai writing was made a condition précèdent to 
the taking efîect of the contract. Many authorities on this subject will 
be found in 9 Cyc. 288, note 99, in 7 A. & E. Ency. 140, notes 1 and 2, 
and in 29 L. R. A. 431, note to Sanders v. Pottlitzer, etc., Co. 

The judgment is reversed, and a new venire is awarded. 



LOUISIANA EXCURSION CO. v. GIDIONSEN et al. 

(Circuit Court of Appeals, Eighth Circuit October 12, 1914.) 

No. 4059. 

Admiealtt (§ 118*) — Rbview on Appeal — Findings of Fact. 

A finding of fact made by a court of admiralty on conflicting évidence Is 
presumptively correct, and will not be reversed by tlie appellate court, un- 
less the record clearly shows by the weight of the évidence that it is er- 
roneous. 

[Ed. Note.— For other cases, see Admiralty, Cent Dlg. §§ 758-775, 794 ; 
Dec. Dig. § 118.* 

Appealable orders and decrees in admiralty, see note to In re Oceanic 
Steam Navigation Co., 124 C. C. A. 348.] 

Appeal f rom the District Court of the United States for the Eastem 
District of Missouri; David P. Dyer, Judge. 

Suit in admiralty by the Louisiana Excursion Company against A. 
Gidionsen, Henry Scherf , and the steamer Belle of the Bends. Decree 
for respondents, and libelant appeals. Affirmed. 

Paul A. Sompayrac and William H. Byrnes, Jr., both of New Or- 
léans, La., for libelant. 

William F. Woerner, of St. Louis, Mo., and Campbell Cummings, 
of Jefferson City, Mo., for appellee Gidionsen. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

SANBORN, Circuit Judge. The appeal in this case présents the 
single question whether or not the court below correctly decided ques- 
tions of fact upon conflicting testimony. The Louisiana Excursion 
Company filed its libel in admiralty against Henry Scherf, H. Gidion- 
sen, and the steamer Belle of the Bends, and asked a decree that Scherf 
and Gidionsen pay it $6,000, part of the purchase price of the steamer, 
and that the steamer be condemned and sold to pay that amount. The 
averments of the libel were that Scherf and Gidionsen bought the beat 
of the libelant for $4,000 paid by Gidionsen and a note of $6,000 made 
by one Brunner, which purported to be secured by an assignment of 
rents to accrue from certain real estate in St. Louis, and that Scherf 
and Gidionsen induced the libelant to make the sale by false représenta- 
tions that the assignment of the rents and certain insurance policies 

*Por oiher cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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on the real estate amply secured the payjnent of the note, wlien în fact 
there was a prior assignment of the rents, a part of the improvements 
on the land had been condemned by the city of St. Louis, the remainder 
was condemned within two months after the sale, the premiums on the 
insurance policies had not been paid, and the policies were canceled. 
There was a decree pro confesso against Scherf, and the case pro- 
ceeded to answer and trial against Gidionsen. 

His answer was a déniai that he participated in the purchase of the 
steamer of the libelant, or in any représentations that the assignment 
of the rents and the insurance policies well secured the Brunner note, 
and an assertion that the facts relating to the transaction were thèse : 
Scherf controUed the Brunner note and the assignment of the rents in 
question, and had tried to purchase the steamer of the libelant about a 
month before May 12, 1912, when the sale was made. At that earlier 
date the président of the libelant and its broker, who resided in New 
Orléans, came to St. Louis, spent several days and examined the secu- 
rity offered by the assignment ; but the negotiation f ailed because 
Scherf could not raise the money to make the payment of cash required. 
A few days before the sale Scherf applied to Gidionsen for a loan on 
the security of the steamer, and he went with Scherf to New Orléans 
to examine the boat, which was lying there, and agreed to loan ?4,000 
upon it. He made the loan, paid the $4,000, and took as his security 
the assignment of two prior notes for $1,500 and $12,000, respectively, 
which were secured by mortgages on the steamer, the payment of which 
had been previously assumed by the libelant, and for this payment of 
$4,000 and the Brunner note and the assignment of the rents of the 
St. Louis real estate the libelant sold and conveyed the steamer to 
Scherf by a bill of sale which expressly recited that the note of Brunner 
was secured on property in St: Louis and "not resting on the boat." 
Scherf employed Gidionsen to take the steamer to St. Louis and prom- 
ised to pay him any necessary expenses of the trip when he arrived 
there. The steamer broke down on the way, and Gidionsen was com- 
pelled to spend about $3,500 to repair her and get her to St. Louis. He 
drew on Scherf for the money, but Scherf did not pay the draf ts, and 
after Gidionsen's arrivai at St. Louis Scherf said he could not pay the 
expenses and the prior liens held by Gidionsen, and made a bill of sale 
of the steamer to the latter. 

The évidence is uncontradicted that Gidionsen had no interest in 
the St. Louis real estate, the rents therefrom, or the Brunner note, and 
that he did not participate in the negotiation with the président of the 
libelant or its broker at St. Louis, that he never met either of them 
until he arrived in New Orléans about the time of the sale, and that 
he had never examined the St. Louis property, as they had, with a view 
of making a loan on the security of its rents. AU the written évidence 
of the transaction is consistent with the statement of it made by Gidion- 
sen in his answer, and that statement is supported by his testimony at 
the trial. The record contains some scraps of testimony, some discon- 
nected incidents, tending to raise a suspicion that the interest of Gidion- 
sen in the sale was greater than that of a secured creditor, but nothing 
to prove that charge, and it contains no évidence that at the time of 
the sale to Scherf, or at any time before he incurred the expenses of 
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the trîp to St. Louis, he had any knowledge or intimation that the as- 
signment of the rents did not amply secure the payment of Brunner's 
note. A récital of the testimony of the various witnesses might dem- 
onstrate this, but it would be futile. Suffice it to say that each of the 
mernbers of the court has carefully read ail the évidence in the case. 
The finding of the court below is supported by the légal presumption 
that its décision of questions of fact upon conflicting testimony was 
right, unless the record clearly shows that it was erroneous, by the writ- 
ings and by the weight of the évidence, and this court is unanimous in 
its conclusion that it should be sustained. 
Let the decree in favor of Gidionsen be affirmed. 



THE ELENORB. 

(Circuit Court of Appeals, Slxth Circuit. November 4, 1914.) 

No. 2490. 

Admibalty (§ 118*) — Review on Appeal — FiNDiNGs OF Fact. 

Where the détermination of a suit In admiralty for Personal Injuries 
dépends upon questions of fact, as to wliich the évidence is conflicting, and 
ail or most of the testimony was taken in open court before the trial 
judge, who also had the opportunity to observe the physical condition of 
libelant, which was a material fact, his decree will not be disturbed by 
an appellate court, unless there Is a decided prépondérance of évidence 
against It. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 758-775, 794 ; 
Dec. Dlg. § 118.» 

Appealable orders and decrees in admiralty, see note to In re Oceanle 
Steam Navigation Co., 124 C. C. A. 348.] 

Appeal f rom the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Suit in admiralty by Tom Jenkins against the steamboat Elenore and 
Robert E. Lee, managing owner and executor of the estate of James 
Lee, deceased. Decree for libelant, and respondents appeal. Affirmed. 

Ralph Davis, of Memphis, Tenu., for appellants. 
E. G. Bell, of Memphis, Tenu., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This is an appeal from a decree awarding dam- 
ages ($2,000) in favor of Jenkins against the steamboat Elenore, and 
Robert E. Lee (managing owner and executor of the estate of James 
Lee, deceased), appellants, and declaring a lien upon the Elenore and 
its equipment to secure recovery. After the decree was entered, Jen- 
kins died, and the suit was revived in the name of his administrator, the 
North Memphis Savings Bank. The suit was for personal injuries, and 
the allégations of the pétition in substance were : That during a period 
of extremely cold weather (January 6 and 7, 1912) and while Jenkins 
was serving as a roustabout on the Elenore, certain of its controUing 

•For otber cases see suiie tapie & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
217 F.— 48 
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officers and meii forbade Jenkins to enter and prevented him from en- 
tering any of the heated portions of the beat ; that in conséquence his 
fingers were se severely f rozen as permanently to unfit him for work ; 
and that this occurred in the course of one of the regular round trips 
of the boat, on the Mississippi river, between Memphis and Butler's 
Landing. A marked change in the weather took place after the boat 
left Memphis ; the température falling to two degrees below zéro. The 
case was tried before Judge McCall, without the intervention of a jury. 
The testimony of ail the witnesses was taken before the court, except 
that of the captain of the boat, which was by déposition. Jenkins tes- 
tified positively that he was excluded from the heated parts of the boat ; 
and the men in charge testified positively that he v/as not, stating that 
ail the roustabouts, four in number, were given express permission to 
enter those parts and keep themselves warm and comf ortable. There is, 
however, no substantial dispute of the facts that Jenkins' fingers were 
f rozen during the trip iri question; that portions of the flesh at the 
ends of the fingers subsequently sloughed off ; and that he wa$ thereby 
permanently disabled. Admittedly a certificate was given to Jenkins 
lay the captain of the Elenore on the day after the trip was completed, 
which entitled Jenkins to enter the marine hospital in Memphis. He 
was first treated in the uptown office of the hospital, and later in the 
hospital, but only for a comparatively short time. The condition of 
his fingers was testified to by Jenkins and his mother and by the phy- 
sician who attended him for several months after the occurrence. 
Above ail, at the time of the trial, Jenkins' fingers showed unmistakable 
signs of in jury from freezing. It seemed incredible to the learned trial 
judge that Jenkins would hâve neglected opportunities for relief from 
such extrême effects of cold weather, if permission to enter the heated 
portions of the boat had really been given. The judge saw and heard 
the witnesses (except the captain), and at times interrogated them. He 
saw the man's fingers and heard the physicians explain the significance 
of their appearance. Such opportunities always aflford distinct ad- 
vantage in determining the value of testimony ; and, unless there is a 
decided prépondérance against a decree or judgment rendered under 
such circumstances, the rule in this court is not to disturb it. Monon- 
gahela River Consol. C. & C. Co. v. Schinnerer, 196 Fed. 375, 379, 117 
C. C. A. 193; In re Snodgrass, 209 Fed. 325, 326, 126 C. C. A. 251 ; 
Carey v. Donohue, 209 Fed. 328, 333, 126 C. C. A. 254. The évidence, 
as it appears in the record, does not warrant a departure from this rule. 
The decree is affirmed, with costs. 
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GEORGIA & F. RT. CO. v. BROTHEEHOOD OF LOCOMOTIVE 
ENGINEERS et al. 

(arcult Court of Appeals, FIfth Circuit. October 30, 1914.) 

No. 2689. 

1. Abbitration and Award (§ 73*) — Careiehs and Employés Act— Review 

OF Award. 

Under Arbitration Act July 15, 1913, c. 6, § 8, 38 Stat. 107 (Comp. St. 
1913, I 8G73), -vvhich autliorizes a re\'iew of the award by tbe District 
Court on exceptions "for matter of law apparent upon tlie record," an. 
award is subject to exception only on some ground whlcli affects tbe 
jurisdiction, right, or autbority of the arbitrators to make the same. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. %i 
368-398 ; Dec. Dig. i 73.*] 

2. Arbitration and Award (§ 73*) — Carriers and Employés Act — Review 

OF AWABD. 

Such review can only extend to questions afCecting the legality of the 
proceedings or the conclu si veness of the award, and views expressed by 
the arbitrators or reasons given for their décision are immaterial. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. §§ 
368-398 ; Dec. Dig. § 73.*] 

3. Appeal and Ebrob (§ 4*) — Carriers and Employés Act — Décision of 

District Court — Mode of Review. 

The décision of a District Court on exceptions to the award of arbi- 
trators rendered under Arbitration Act, § 8, is reviewable in the Circuit 
Court of Appeals by appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 8-21 ; 
Dec. Dig. § 4.*] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; Wm. B. Sheppard, Judge. 

Arbitration proceeding between the Georgia & Florida Railway Com- 
pany and Brotherhood of Locomotive Engineers and Brotherhood of 
Locomotive Firemen and Enginemen. On appeal by the Railroad Com- 
pany from décision of District Court (215 Fed. 195) on exceptions tO' 
award. Afifirmed. 

Wm. H. Barrett, of Augusta, Ga., for appellant. 
Henry C. Roney, of Augusta, Ga., for appellees. 

Before FARDEE, Circuit Judge, and GRUBB and CALL, District 
Judges. 

PER CURIAM. This is an appeal from the judgment of the Dis- 
trict Court overruling the exceptions to an award made in arbitration 
proceedings under the act of Congress providing for médiation, con- 
ciliation, and arbitration in controversies between certain employers and 
their employés, approved July 15, 1913. The case is brought also to 
this court by writ of error, as the appellant apprehended that the word 
"appeal" might hâve been employed in the generic sensé, and that the 
writ of error was the sole method of review. The case is submitted 
on both the appeal and writ of error. 

The errors assigned in this court are: First, because each and ail 
the exceptions filed by the said défendant the Georgia & Florida Rail- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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way Company to the award of the arbitrators are founded upon errors 
of law apparent upon the face of the record in such arbitration pro- 
ceedings ; second, because the errors of law apparent upon the face of 
the record, to which exceptions can be filed in such arbitration pro- 
ceedings, are not confined to such errors of law as make the arbitration 
proceedings void ab initio, but extend to any substantial error of law 
appearing upon the face of the record in such proceedings. 

[1] I. We hâve carefuUy considered the record and the briefs and 
arguments of counsel, and conclude that the exceptions filed in the Dis- 
trict Court were properly overruled. In deciding the case, the district 
judge, in a very elaborate opinion, held that the alleged errors pre- 
sented by the exceptions were questions of mixed law and fact, and not 
pure questions of law, and that the award was not assailed on any 
ground that would void it for lack of jurisdiction, or on any ground 
for setting aside the common law of arbitration, in that it is not pre- 
tended that it is not a legally constituted board of arbitration, or that 
the statute under which it is organized was invalid ; or that the board 
traveled beyond the scope of the matters properly submitted by agree- 
ment of parties. As we read the exceptions filed in the lower court, 
they refer to and are based upon the déclarations of the chairman and 
opinions of the arbitrators upon questions of law not necessarily aflfect- 
ing the award made. 

[2] II. The second assignment of error seems to relate to questions 
of law not affecting the legality of the arbitration proceedings or the 
conclusiveness of the award. The case shows that the arbitrators com- 
plied with ail the requirements of section 7 of the controlling Act of 
Congress (Comp. St. 1913, § 8672) and heard ail the évidence, state- 
ments, and arguments ofïered by the parties, and made their award. If, 
in addition thereto, the arbitrators gave reasons for their award, and 
therein expressed views as to questions of law or fact more or less in- 
volved in and connected with the matters in controversy, it is immate- 
rial. The award was signed by ail the arbitrators, although one ex- 
cepted as to a part thereof , and, whether the reasons given were sound 
or unsound, they in no way vitiated the efïect or legality of the award. 
In the law under which the arbitration was held the duties of the ar- 
bitrators are clearly defined and it is expressly provided that : 

"In its award or awards the said board shall confine itself to flndings and 
recommendations as to the question specifically submitted to it or matters di- 
rectly bearing thereon." 

The arbitrators are called to find and make an award, and are not 
called to give reasons or arguments on either law or the facts. 

[3] We think the case was properly brought to this court by appeal. 
See Story v. Black, 119 U. S. 235, 7 Sup. Ct. 176, 30 L. Ed. 341 ; Idaho 
& Oregon Land Co. v. Bradbury, 132 U. S. 514, 10 Sup. Ct. 177, 33 
L. Ed. 433. 

The judgment of the District Court is affirmed. 

The writ of error is dismissed. 
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UNITED STATES ex rel. STATE OF LOTJISIANA v. BOARMAN, Judge. 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1914.) 

No. 2636. 

1. Courts (§ 365*) — PROcBEDiNa by State to Compel Axlowance of Ap- 

PEAL. 

A State, which by the décision of its own Suprême Court bas no real or 
bénéficiai interest in lands in controversy in a suit in a fédéral court, 
lield not entitled to maintain a proceeding for a writ of mandamus to com- 
pel the allowance of an appeal from the decree therein on behalf of one 
of its levée districts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969- 
971 ; Dec. Dig. § 365.* 

Mandamus in aid of appeals, see note to Lewis v. Baltimore & L. R. 
Co., 10 C. C. A. 450.] 

2. Appeal and Esboe (§ 148*) — Riqht of Review — Persons Entitled. 

One who is not a party to a record and judgment is not entitled to an 
appeal therefrom. 

[Ed. Note.— For other cases, see Appeal and Errer, Cent. Dig. §§ 925- 
932 ; Dec. Dig. § 148.*] 

Pétition, on relation of the State of Louisiana, for rnandamus and 
certiorari to Aleclc Boarman, Judge of the United States District 
Court for the Western District of Louisiana. Rule to show cause 
discharged. 

Ruffin G. Pleasant, Atty. Gen. of Louisiana, of New Orléans, La., 
for petitioner. 

Edgar H. Farrar, of New Orléans, La., and Henry Bernstein, of 
Monroe, La., opposed. 

Before FARDEE, Circuit Judge, and GRUBB and CALL, E^istrict 
Judges. 

PER CURIAlVr. The application for a mandamus and certiorari 
to the judge of the Western district of Louisiana to allow an appeal 
on the part of and in behalf of the state of Louisiana from a decree 
rendered in the District Court of said district in the case entitled 
"Board of Levée Commissioners of the Tensas Basin Levée District 
V. Tensas Delta Land Company, Limited," is denied. 

[1] 1. Under the décision of the Suprême Court of the state of 
Louisiana, reported in State v. Tensas Delta Land Co., Ltd., 126 La. 
59, 52 South. 216, the Suprême Court of the state on full considéra- 
tion decided that the state was without real or bénéficiai interest in 
the lands in controversy, and this décision is controlling in this court. 

[2] 2. "One who is not a party to a record and judgment is not 
entitled to an appeal therefrom. Bayard v. Lombard, 9 How. 530 [13 
L. Ed. 245] ; Indiana R. Co. v. Liverpool, London & Globe Ins. Co., 
109 U. S. 168 [3 Sup. Ct. 108, 27 L. Ed. 895] ; Ex Parte Cockcroft, 
104 U.. S. 578 [26 L. Ed. 856]." In the IMatter of Leaf Tobacco 
Board of Trade of the City of New York, Petitioner, 222 U. S. 578, 
581, 32 Sup. Ct. 833 (56 L. Ed. 323). 

Rule discharged. 

•For other cases see same topic & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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TARYAN NAVAI. STORES CO. y. B. BORCHARDT CO. et aL 

(Circuit Court of Appeals, Flfth Circuit. October 28, 1914. Reliearing De- 
nled December 4, 1914.) 

No. 2669. 

1. Cbeditoes' Suit (§ 47*) — Motion to Dismiss— Estoppel. 

A ereditors' suit will net be dismissed, on the ground that conii»!ninant 
liad an adéquate remedy at law, after défendant bas answered. admitting 
ttie indebtedness aud equities of the MU, and consented to the apiwint- 
ment of receivers, who hâve ineurred obligations and large expenditures. 

[Ed. Note. — For other cases, see Credltors' Suit, Dec. Dig. § 47.*] 

2. BaNKKUPTCY (§ 20*)— OONFIICTING JUEISDICTION OF COURTS. 

A ereditors' suit, looklng to the liquidation of the affairs of a corpora- 
tion, Instituted more than six months prior to a voluntary bankruptcy 
proceeding by the corporation, is not necessarily affeeted by such pro- 
ceeding. 

[Fa]. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23; Dec. 
Dig. § 20.*] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Wm. B. Sheppard, Judge. 

Creditors' suit in equity against the Yaryan Naval Stores Company. 
From the decree obtained by the B. Borchardt Company and James S. 
Brailey, Jr., receivers, défendant appeals. Afhrmed. 

See, also, 206 Fed. 366. 

Bolling Whitfield, of Brunswick, Ga., for appellant. 

Max Isaac, Joseph W. Bennet, F. E. Twitty, and Millard Reese, 
ail of Brunswick, Ga., and A. H. Heyward, of Maçon, Ga., for appel- 
lees. • 

Before FARDEE, Circuit Judge, and GRUBB and CALL, District 
Judges. 

PER CURIAM. [ 1 ] Where months after a ereditors' bill has been 
filed, and the défendant has appeared and filed an answer admitting the 
indebtedness to the complainant and ail the equities set up in the bill, 
and consented to the appointment of receivers, and where under orders 
of court receivers bave entered upon the administration of the prop- 
erty of the défendant, incurring obligations and large expenditures, it 
is too late to urge that, inasniuch as the complainant's claim has not 
been reduced to judgment, the suit should be dismissed because the 
complainant had an adéquate remedy at law. See Hollins v. Brierfield 
Coal & Iron Co., 150 U. S. 371, 380, 381, 14 Sup. Ct. 127. 37 L. Ed. 
1113 ; Brown v. Lake Superior Iron Co., 134 U. S. 530, 10 Sup. Ct. 604, 
33 E. Ed. 1021 ; Reynes v. Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 32 
L. Ed. 934. And see Fed. Rep. Dig. vol. 7, Eq. § 53. 

[2] Inasmuch as the equity proceedings looking to the liquidation 
of the affairs of the Yaryan Naval Stores Company were instituted 
more than six months prior to the alleged voluntary bankruptcy pro- 
ceedings, wherein it is claimed the Yaryan Naval Stores Company was 
adjudicated a bankrupt, the proceedings in the District Court in this 

•For other cases see same topic & 5 numbek !n Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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case were not necessarily affectecl. See Pickens v. Roy, 187 U. S. 177, 
23 Sup. Ct. 78, 47 L. Ed. 128; Metcalfe v. Barker, 187 U. S. 165, 23 
Sup. Ct. 67, 47 L. Ed. 122; Eyster v. Gaff, 91 U. S. 521, 23 L. Ed. 403 ; 
In re Heckman, 140 Fed. 859, 72 C. C. A. 8 (C. C. A. 9) ; Sample v. 
Beasley, 158 Fed. 607, 85 C. C. A. 429 (C. C. A. 5). 

On the record we find no réversible error in the proceedings of the 
lower court. The decree appealed from appears to hâve been regularly 
rendered in due course of proceedings, and the saine is affirmed. 



ERIE BAKING CO. v. HUBBABD MILLING CO 

(Circuit Court of Appeals, Third Circuit November 10, 1914.) 

No. 1847. 

Sales (§ ,'!84*) — Bkeach of Contkact — Goods to be Manufactubed — Dam- 
ages. 

Plaintiff coritraeted to sell and dellver to défendant 10,000 barrais of 
flour to be manufactured. Plaintiff purcliased wheat from which to make 
the flour, but after the first shipment défendant wrongfully refused to ae- 
eept further dellveries. In the meantime wheat had declined in price. 
Held that, upon siich facts, the r.sual measure of damages for breach of 
sale contracts would not compensato plaintiff, which was entitled to re- 
cover the amount of the décline in. the value of the wheat between the 
time it was bought after the making of the contract, and the breach of 
the contract 

[Ed. Note.— For other cases, see Sales, Cent Dig. |§ 10&8-1107; Dec. 
Dig. i 384.» 

Contracts for sale of thlngs to be produced or manufactured, see note 
to Star Brewery Co. v. Horst, 58 C. C. A. 363.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action at law by the Hubbard Millihg Company against the Erie 
Baking Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

T. A. Lamb, of Erie, Pa., for plaintiff in error. 

Alexander J. Barron, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY. Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. In this suit the Hubbard 
Milling Company, of Minnesota, charged the Erie Baking Company, of 
Pennsylvania, with breaking a contract made in September, 1910, to 
accept 10,000 barrels of flour at an agreed price. Deliveries were to be 
made during the five months immediately following, and the flour was 
to conform in quality to a specified standard. Of the first installment 
750 barrels were shipped, accepted, and paid for, but (although they 
were tested and accepted) the Baking Company declared itself not 
satisfied with the quality, and on October 24th announced its refusai to 
go on with the contract. The principal dispute at the trial was over 

*For other ca.çes see same toplo & i numbke in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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the quality of the 750 barrels, and the verdict of the jury has settled 
that question in favor of the Milling Company. 

The only controversy upon this writ of error is about the proper 
measure of damages. At the time the contract was made the Milling 
Company did not hâve the flour on hand, so that the parties agreed, 
not upon the sale of an article aiready made, but upon the manufac- 
ture and sale of an article not yet in being. For the breach of such a 
contract it is apparent that the measure of damages generally applied 
— namely, the différence between the price agreed upon and the market 
price at the time of breach — may not properly compensate the manu- 
facturer, and in that event another measure that will compensate him 
should be applied. What the measure is to be will dépend on the facts 
of the particular case. The évidence hère shows that the Milling Com- 
pany went into the market immédiat ely upon the making of the con- 
tract and bought wheat for future delivery in sufficient quantity to meet 
its obligation, and when the Baking Company unlawfully broke the 
contract this raw material was either in the Milling Company's pos- 
session or was to be delivered under agreements that had aiready been 
made and were only awaiting exécution. When the cancellation of the 
contract was announced, the price of wheat had gone down, and for 
this loss — 9y2 cents a bushel — the Baking Company was properly 
charged. The verdict is simply for this amount with some further 
déduction. 

But in the charge of the court the jury were instructed that the plain- 
tiff was entitled to recover, not only the loss referred to, but also the 
profit that the plaintifï would hâve made if the contract had been fully 
completed and ail the flour had been manufactured. This instruction 
is specially attacked as erroneous, and much of the oral argument was 
devoted to this subject. On the présent record, however, the question 
is académie, and we do not feel bound to discuss it. The verdict made 
no allowance for profits, and the défendant has therefore suffered no 
injury, even if the instruction (îomplained of were erroneous — a matter 
about which we intimate no opinion whatever. 

The measure of damages in similar cases is considered in a note to 
Gardner v. Deeds, 4 L. R. A. (N. S.) at page 740, where many décisions 
are collected. A later référence is Ridgeway, etc., Co. v. Penna. Ce- 
rnent Co., 221 Pa. 160, 70 Atl. 557, 18 L. R. A. (N. S.) 613. 

The judgment is affirmed. 



SCHIEBEL TOT & NOVELTï CO. v. CLARK (three cases). 
(Circuit Court of Appeals, Sixth Circuit. October 16, 1914.) 

Nos. 2443-2445. 

1. Patents (§§ 129, 202*) — Suit fob Infbingement — Title to Support — Dé- 
fenses. 

Where recel vers appointed In a suit for dissolution of a partnersblp 
sold the assets of the flrm, including patents, aud by direction, of the 
court assigned the same to the purchaser, which assignment was re- 
corded, the partner who Instltuted the suit, and at whose instance the 

•For other cases see same topic & S numbbs in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sale was made, when sued for infringement of one of the patents, cannot 
deny the title of the purchaser; nor can he deny the valldlty of th» 
patent, although he may deny infringement, and In aid of sueh défense 
Invoke the prier art 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1821^-186, 281- 
289; Dec. Dlg. §§ 129, 202.*] 

2. Patents (§ 328*) — Validity and Infringement — Locomotive Tôt. 

The Clark patent, No. 676,420, for a frlctlon-driven locomotive toy, 
which is an improvement on the device of a prior patent, discloses inven- 
tion, and while, in view of the prior art, and especially of such patent, 
it is entitled to only a limited range of équivalents, it is not restricted to 
the spécifie form preferred in the spécification ; also held infringed. 

3. Patents (§ 165*) — Infringement — Construction oï Olaims. 

The rnle which ordinarily confines a patentée to the language he has 
used in stating his clalms is not so hard and fast as to permit appropria- 
tion by another of the essence of his Invention, merely because he has 
employed fit words to apply his Invention to an earller one, upon which it 
is an improvement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
§ 165.*] 

4. Patents (§ 328*) — Vauditt — Locomotive Toys — Pbioh Use. 

The Tumer patents, No. 930,107, for a racer automobile toy, and No. 
930,633, for an engine locomotive toy, held vold for prior public use and 
sale of the devices more than two years before the applications were flled, 
with the consent of the patentée. 

5. Courts (§ 300*) — Fédéral Courts — Incidental Jurisdiction — Infringe- 

ment Suits. 

Where, in a suit for infringement, the patents in suit are adjudged 
void, and the parties are both citizens of the same state, the court is 
without jurisdiction to détermine a cause of action alleged for unfair 
compétition. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 847, 850 ; Dec. 
Dig. § 300.* 

Jurisdiction of fédéral courts in suits relating to patents, see note to 
Bailey v. Mosher, 11 C. C. A. 313.] 

6. Patents (§ 26*) — "Invention" — Combination. 

"Invention" may consist of old éléments so combined as to co-operate 
and produce a new and useful resuit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. § 26.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention.] 
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Judge. 

Three suits in equity by the Schiebel Toy & Novelty Company 
against David P. Clark. Decrees for défendant, and complainant ap- 
peals. Reversed as to one case, and affirmed as to tvi^o cases. 

Wm. R. Wood, of Cincinnati, Ohio, for appellant. 
H. A. Toulmin and H. A. Toulmin, Jr., both of Dayton, Ohio, for 
appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARRINGTON, Circuit Judge. Thèse three suits werefor alleg- 
ed infringements of particular letters patent, and, in addition to the 
usual features of such cases, issues growing eut of the dissolution of 
a copartnership and sale of its assets, also concerning alleged unfair 
compétition, were involved. As far as necessary, thèse issues will 
be noticed as we progress. The patents in suit relate to improvements 
in toys of the type known as locomotive toys. 

The first suit involved letters patent No. 676,420, dated June 18, 1901, 
and issued to the appellee, Clark. The patent covers a friction-driven 
device designed for the opération of toys in the forms of locomotives, 
automobiles, and the like. 

The infringement complained of in the second suit concerns letters 
patent No. 930,107, issued August 3, 1909, in the name of John C, 
Turner, assigner, to the plaintiff. The invention was designed to pro- 
vide a toy "preferably representing a racer automobile, in which the 
body is struck up from a single blank." 

The third suit charged infringement of letters patent No. 930,633, 
issued August 10, 1909, in the name of John C. Turner, assigner, to 
the plaintiff; and the patent was intended for "an engine locomotive 
toy wherein the boiler, cab side walls, fire box side walls, and boiler 
support are struck up from a single sheet of métal and bent into 
shape." 

The devices in issue in thèse last two suits were designed as bodies, 
automobile and locomotive, for the friction-driven device involved 
in the first suit. The suits were ail between the same parties, were 
tried together, and passed upon in one opinion below. The decree 
in the first suit was based upon noninfringement, and in each of the 
other suits upon invalidity of the patent in issue. The appeals were 
argued and submitted as one cause hère, and will be disposed of in 
this opinion. 

[1] 1. The Clark Patent in Suit. It is contended that plaintiff has 
no title to the Clark patent and cannot maintain suit upon it for that 
reason ; also that Clark may contest its validity. D. P. Clark & Co. 
in name, with some changes in membership, was engaged as a copart- 
nership in the toy business at Dayton, Ohio, from 1897 to 1909. In 
February, 1904, D. P. Clark and William E. Schiebel became equally 
and solely interested in the firm, and continued the business under the 
old name until dissolution, which will be explained later. Clark and 
Schiebel each secured letters patent upon certain devices designed by 
them respectively ; and they entered into an oral agreement, and car- 
ried it out at least in part, to transfer their patents to the firm. On 
May 18, 1904, Clark transferred to the firm a number of his patents — 
including the patent now under considération. No. 676,420 — and this 
transfer was two days later recorded in the Patent Office. 

Différences arose between the partners, and in December, 1908, Clark 
commenced a suit against Schiebel in the common pleas court of Mont- 
gomery county, Ohio, for the dissolution of the partnership and sale 
of its assets. He alleged that the company was engaged in a large and 
profitable business in the manufacture and sale of novelties and toys; 
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that it possessed "a number of copyrights and patents issued to it by 
the United States," a valuable good will, and assets of about $75,000 
above its liabilities ; that the assets were of "far greater value when 
taken together than if separated," and should be sold as an entirety, 
and the proceeds divided between the partners. The prayer was that 
the partnership "be adjudged dissolved, and a receiver of the prop- 
erty and good will be appointed, with power to dispose of the same." 
Clark made and signed the required vérification to the pétition. Two 
receivers were appointed ; and, under orders of the court, the firm as- 
sets, which included the patents, good will, and the right to use the 
firm name, were sold to plaintifï in the instant suits as the successful 
bidder. The sale was confirmed, and the receivers were ordered 
among other things to assign the patents to the purchaser, and "to do 
and perform ail other acts and things necessary and proper to convey 
and transfer to and vest in said purchaser ail the property, assets, and 
interests so sold." On March 26, 1909, the receivers executed and 
delivered a written transfer to the plaintiff, embracing the letters pat- 
ent now in question. No. 676.420; and this transfer was recorded in 
the Patent Office April 1, 1909. 

It is claimed that the légal title to the patent then stood in the name 
of D. P. Clark & Co. ; but we need not pass upon this claim, for, con- 
ceding it, and also that under section 4898, U. S. Rev. Stat. (Comp. 
St. 1913, § 9444), the formai course in the state court would hâve 
been to hâve the firm join in the exécution of the transfer (Bail v. 
Coker [C. C] 168 Fed. 304, and citations), still the insistence would 
be unavailing. In disposing of the suit to dissolve the firm and wind 
up its business, the state court was in the exercise of its chancery 
powers and jurisdiction, and the members of the firm could bave been 
compelled to exécute a formai assignment, either themselves, or, in 
default, by some suitable person appointed by the court. Ager v. 
Murray, 105 U. S. 126, 127, 132, 26 L. Ed. 942. Moreover, the sale 
was voluntary, not involuntary. Schiebel is président of the plaintiff. 
Company, and is not questioning the receivers' transfer of the patent. 
As we hâve seen, thèse receivers were the officiai instrumentality sought 
by Clark for disposing of the firm assets ; and Clark received and now 
enjoys the benefits of his full share of the sale proceeds. It results 
that at least the équitable title tq the patent passed to plaintiff; and 
Clark's reliance tipon an outstanding naked légal title is in efïect a claim 
that he may hâve the benefits of both the patent and the money he 
received for it. This cannot be assented to, and, for the purposes of 
this suit, he will not be heard to deny plaintiff's title. 

It follows that Clark is estopped from denying the validity of the 
patent, either for lack of novelty or utihty, or by reason of anticipa- 
tion through prior inventions; but this does not prevent him from 
denying infringement. Noonan v. Chester Park Athletic Club Co., 99 
Fed. 90, 91, 39 C. C. A. 426 (C. C. A., 6th Cir.) ; Babcock & Wilcox 
Co. V. Toledo Boiler Works, 170 Fed. 81, 84, 95 C. C. A. 363 (C. 
C. A., 6th Cir.); Fishel-Nessler Co. v. Fishel & Co., 204 Fed. 790, 
791 (C. C. A., 2d Cir.). In aid of the déniai of infringement, Clark 
may invoke the prior art (Noonan v. Chester Park Athletic Club Co., 
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supra; Leather Grille & Drapery Co. v. Christopherson, 182 Fed. 817, 
822, 105 C. C. A. 249 [C. C. A. 9th Cir.]); for the effect of this is 
simply te define the thing sold, and se to ascertain definitely whether 
it has been infringed or not. As the late Mr, Justice Lurton said 
in the Noonan Case, 99 Fed. 91, 39 C. C. A. 426, respecting the ad- 
missibility of the state of the art involved, it enables the court to see — 
" * ♦ ♦ what the thing was wtlch was assigned, and thus détermine the 
prlmary or secondary character of the patent assigned, and the extent to 
which the doctrine of équivalents may be involted against an Infringer. The 
court will not assume against an assignor, and in favor of his assignée, any- 
thlng more than that the invention presented a sufflclent degree of utility 
and novelty to justlfy the Issuance of the patent assigned, and will apply to 
the patent the same rule of construction, with this limitation, which would he 
applicable between the patentée and a stranger." 

And this court again had occasion to déclare the rule in United 
States Frumentum Co. v. Lauhoff, 216 Fed. 610, 132 C. C. A. 614, 
decided June 30, 1914; Judge Denison saying: 

"While a patentée assignor may, when made a défendant, litigate the scope 
of his patent and hâve it judieially construed according to its true extent 
ONoonan v. Chester Co. [C. C. A., 6th Cir.] 99 Fed. 91, 39 0. C. A. 426 ; Smith 
T. Ridgeley, 10.3 Fed. 875, 43 C. C. A. 367 [O. C. A., 6th Cir.]), the courts 
* * * will not, in a doubtful case, construe it so narrowly as to make it 
worthless. * * • They will be inclined, so far as the record permits, to 
make its exclusive right a real and valuable thing. Alvin Co. v. Scharling 
(C. C.) 100 Fed. 87." 

[2] What, then, is the Clark patent in suit, and is it infringed? It 
is a combination patent, and purports to be "in the gênerai nature of 
an improvement upon the structure set f orth in letters patent No. 593,- 
174, granted November 2, 1897, to Clark & Boyer, as assignées of 
Israël D. Boyer and Edith E. L. Boyer," and called in this litigation 
the Boyer patent; and this référence will be found helpful in distin- 
guishing between old and new 'éléments of the patent in suit. The 
Clark structure, as described in the spécification and drawings, con- 
■ sists of a truck frame, composed of side members having preferably 
an arched form and joined at their ends by transverse members, 
mounted between two sets of running wheels with parallel axles ; and 
as thus far described is similar in appearance to a miniature open road 
wagon, except that ail the running-wheels are of the same diameter 
and the fore and aft sets are brought into close proximity at their 
rims. The axles pass through slots extending from the bottom, at 
points near the ends, of each side member of the truck frame ', and 
when this frame is lifted, the axles of the running-wheels are held 
within the slots by a wire frame which passes under each axle and 
extends over the end bars of the truck frame. The slots are of such 
depth as to prevent contact between their upper ends and the axles, and 
the outer side walls of the slots incline toward each other. Mounted in 
the angles formed by the rims of the two sets of running-wheels is 
a floating axle carrying an inertia-wheel midway of its length. The 
ends of this axle impiuge on the running-wheels at a very acute angle ; 
"its line of movement" in the language of the spécification "being 
parallel to a tangent to said wheels." At the center, and on the inner 
surface of each side member of the truck frame, an anti-friction relier 
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is so maintained as to présent a rollîng contact with the upper surface 
of the floating axle. It is to be observed (though it is not distinctly 
provided for in the spécification) that the floating axle necessarily and 
l'n practice passes through ample openings made in the side members 
of the truck f rame immediately under such anti-friction rollers. Thus 
the weight of the truck frame is removed from the axles of the run- 
ning-wheels, is carried by the floating axle, and the f rictional résistance 
to the rotating movement of the axles of the running-wheels is ma- 
terially reduced; and, besides, the combined weights of the truck 
frame, the inertia-wheel, and its axle, press upon the périphéries of 
the running-wheels. Stated otherwise, and in language of the spécifica- 
tion, the floating axle is supported at each end on "a three-point bear- 
ing composed of the running-wheels and the anti-friction rollers on 
the truck frame," and so has only "rolling contacts." Further, the 
spécification states: 

"Owing to the inclination of the outer walls of the slots In whîch the run- 
ning-wheel axles are mounted downward pressure applied to the truck 
frame will cause the running-wheel axles to be moved toward each other and 
press more flrmly against the inertia-wheel axle," which results in "a blting 
action" and "still. further enhances the effectiveness of the contact between 
the parts." 

After stating that the truck frame may serve as a support for any 
suitable vehicle body, the spécification proceeds : 

"The toy is operated by placing it upon a suitable surface and moving it 
over the same while pressure is applied to the truck frame. In this manner 
motion is imparted from the running-wheels to the inertia-wheel, and when 
the pressure is removed and the toy released the inertia-wheel will in turn 
impart movement to the running-wheels and cause the toy to move over the 
surface on which it is placed." 

And the results attained are stated to be a "much longer operative 
period and a higher initial speed when the toy is released for automatic 
opération." While not limiting himself to the "précise détails of con- 
struction" so described, but stating that "it is obvions that they may 
be modified without departing from the principle" of bis invention, 
the patentée makes three claims, which appear in the margin.^ 

It is important now to give some considération to the state of the 

1 "1. In a locomotive toy, the combination, wlth two pairs of running-wheels 
having parallel axles, of a truck frame vertically movable relatively thereto, 
and provided with bearlng-roUers, and an inertia-wheel having a floating axle, 
said axle having a three-point bearing at each end between the running-wheels 
and the truck -frame rollers, the weight of the truck frame being supported on 
said inertia-wheel axle, substantlally as described. 

"2. In a locomotive toy, the combination, with two pairs of running-wheels 
having parallel axles, of a truck frame having slots, the bearlng-walls of 
which are Inclined to force the truck-wheels laterally toward the inertia-wheel 
axle when the truck frame is depressed, and an Inertia-wheel having an axle 
bearing upon the périphéries of the running-wheels, substantlally as described. 

"3. In a locomotive toy, the combination, with two pairs of running-wheels 
having parallel axles, of a truck frame vertically movable relatively thereto 
and having bearing-rollers and slots, the bearing-walls of which are Inclined 
to force the truck-wheels toward each other, and an inertia-wheel provided 
with a floating axle bearing at its ends between the périphéries of the run- 
ning-wheels and the truck-frame rollers, the weight of the truck frame being 
supported on said axle by said rollers, substantlally as described." 
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art at the time of the issue o£ this patent. We hâve seen that tlie 
patent purports to be an improvement upon the structure set forth 
in the Boyer patent. While Israël D. Boyer and Edith E. L. Boyer 
appear to hâve been the inventors, neither of them was a member of 
the firm of Clark & Boyer at the time the patent was assigned and 
issued to the firm. The firm was dissolved by the death of Boyer in 
1899, and Clark assigned the Boyer patent to D. P. Clark & Co. on 
May 18, 1904. It is hardly necessary to say, however, that Clark's 
interest in the Boyer patent at the date of the issue to him of the pat- 
ent in suit (June 18, 1901) did not entitle him to include in his patent 
the invention embraced in the prior Boyer patent. Indeed, this would 
not hâve been admissible if he had been the inventor of both patents-, 
and so the Clark patent in suit may be read in the light of the Boyer 
patent preciselv as if the latter had been issued to a stranger. James 
V. Campbell, 104 U. S. 356, 382, 26 L. Ed. 786; Celluloïd Manufg. 
Co. v. Cellonite Manufg. Co. (C. C.) 42 Fed. 900, 905, 906. The struc- 
ture covered by the Boyer patent is thus described in its spécification : 

"It consista of a four-wheeled truck and a heavy inertia-wheel, the latter 
lieing fixed to a shaft which has its sole bearings on the périphéries of the 
four running-wheels of the truclc, so that anj' motion impaïted to the inertia- 
wheel will be transmitted through its shaft to the four running-wheels of the 
truck, causing the truck to move over the floor, or vice versa, any motion 
givon to the truck will be transmitted through its four running-wheels to 
the shaft of the inertia-wheel." 

It is true that, in the preferred form of truck there described, the 
wheels of one of the axles were placed doser together than those of 
the other, so that the two pairs of wheels would slightly overlap when 
mounted in the frame ; but, as the spécification states, this is not 
necessary, "for if the shaft of the inertia-wheel be large enough in 
diameter the adjacent wheels may lie in the same plane." It is also 
true that in the preferred form motion is imparted to the shaft of 
the inertia-wheel by a removable top in one or the other of two de- 
fined forms, which is set in motion by a string and used as a motor ; 
but the suggestion of a substitute for either of thèse devices is seen 
in a method pointed out for recharging the motor, namely, "by pushing 
or pulling the truck over the floor — the motion of the running-wheels 
imparting velocity to the motor." And claims 5 and 6 are shown in 
the margin.^ It thus becomes évident that the purpose of the Clark 

2 "5. In a locomotive toy, four running-wheelfe arranged in two pairs near 
together and in such manner that the adjacent wheels form an angle in 
which a shaft may lie ; an inertia-wheel fixed to a shaft, said shaft lying in 
the angle formed by the adjacent pairs of running-wheels ; the whole in com- 
binatlon and arranged to operate substantlally In the manner and for the 
purpose specified. 

"6. A locomotive toy consisting of a vehlcle baving four running-wheels 
arranged In two pairs near together and in such manner that the adjacent 
wheels form an angle in which a shaft may lie ; an inertia-wheel flxed to a 
.shaft and independent of the vehicle; on the shaft of the inertia-wheel a 
handle loosely mounted to enable the wheel to be held in the hand while 
i^elocity is imparted thereto and also to enable the live wheel to be placed 
upon the vehicle with its shaft resting in the angle formed by the four run- 
ning-wheels, the inertia-wheel then acting as a motor and causing the vehicle 
to move aheaii substantlally as specified." 
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improvement was to reduce the frictional résistance encountered in 
the operative parts o£ the Boyer patent. Clark did this by the introduc- 
tion of slots designed for the axles of the running-wheels and the 
employment of anti-friction rollers as bearings for the axle of the 
inertia-wheel. Thèse contrivances operated at once to transpose the 
weight of the truck from the axles of the running-wheels to the axle 
of the inertia-wheel and to place the latter axle entirely within rolling 
contacts. The advance so made in the state of the art as it was dis- 
closed by the Boyer patent is seen, and cannot fail of appréciation, when 
it is considered that Clark admittedly succeeded in selecting and com- 
bining means which were calculated in marked degree to diminish ex- 
isting mechanical interférence with the opération of friction-driven 
devices. 

The scope of the Clark improvement is nevertheless affected by the 
facts that slots designed to control or give free action to axles of run- 
ning-wheels, and that anti-friction rollers, were not new at the time 
he applied for his patent. Slots are shown in the drawings and de- 
scribed in the spécification of Trueman's English patent of July 13, 
1889: 

"e, e, are the second or travellng wheels, and / Is the axle of the same, which 
we mount in slotted or loose bearings ff in the frame or sides d of the carriage, 
so that the axle / can move nearer to or farther from the axle 6 of the fly 
wheel." 

And, as pointed out by defendant's expert when describing the prior 
art, a number of exhibits consisting of foreign-made loys show axles 
of traction wheels rotating in vertically slotted bearings, though they 
do not seem to hâve been designed, as hère, to avoid friction. It is 
true that thèse foreign-made toys are much less in size and weight 
than those made under the patent in suit ; but, as thèse foreign and 
domestic devices ail belong to the toy art, it is too clear for argument 
that the designer of the larger toys could not shut his eyes to the facts 
disclosed by the older and smaller objects of the same art. And, as 
to Clark's anti-friction rollers, they find mechanical analogy in earlier 
devices. This is not disputed as far as anti-friction bearings are con- 
cerned. However, it is disputed that such bearings hâve been applied 
to "an inertia-wheel axle mounted on anti-friction bearings"; and 
in support of this complainant's expert criticises three patents referred 
to bv defendant's expert, viz. : Farley, No. 216,165 (issued Tune 3, 
1879); Anderson, No. 228,720 (issued June 15, 1880); and Burton, 
No. 487,236 (issued November 29, 1892). The criticism is : 

"The axle / of Farley, the axle A of Anderson, and the axle 15 of Burtoa 
is in each instance the axle of an ordinary flanged car wheel. To follow the 
teachings of thèse patents would slmply lead to the application of anti-fric- 
tion rollers at the axle of the traction wheels of a toy. This is not done by 
either party to the suit." 

It is observable that this concèdes the prior invention and use of 
such roller."! with respect to axles of ordinary car wheels ; and we may 
safely add thait the use of anti-friction bearings in one form or other. 
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includîng rolling contacts, was a matter of common knowledge prior 
to the date of the patent in suit. 

Much is said in argument concerning the novelty of the three-point 
bearing at each end of the floating axle, between the running-wheels 
and the truck-frame rollers. As we hâve seen, this is distinctly em- 
braced in the combination set ont in claim 1 of the patent in suit ; and 
it is stated in the spécification: 

"It will also be noted that it results from the construction described that 
the inertia-wheel is provided with a floating axle having no flxed bearing, but 
being supported at each end on a three-point bearing composed of the run- 
ning-wheels and the anti-friction rollers on the truck frame, ail of the con- 
tacts being rolling contacts." 

As already shown, the material feature of this three-point bearing 
was the application of roller bearings to the upper surface of the float- 
ing axle ; but this axle had been previously carried in the angles f ormed 
by the rims of the four running-wheels of the Boyer patent. Still, 
under Clark's invention, the inertia-wheel axle was no longer an or- 
dinary floating axle, but was efïectually confined within rolling bear- 
ings. Further, the declared object of the patentée was to improve the 
efficiency of toys of this character, by imparting a greater velocity to 
the inertia-wheel while the toy was being prepared for opération, and 
"a much longer operative period and a higher initial speed" when the 
toy was "released for automatic opération." However, when the num- 
ber of prior patents with their drawings and models appearing as 
exhibits in the présent record are considered, it is plain that the art 
to which the présent patent belongs had been so developed and ex- 
ploited through compétition in toy contrivances as materially to reduce 
the field for invention (as distinguished from mechanical skill) re- 
specting operative means and appliances. We therefore conclude that 
tlae patent is entitled only to a limited range of équivalents; but this 
does not mean that such equivalency shall not be commensurate with 
the extent of the invention. McSherry Mfg. Co. v. Dowagiac Mfg. 
Co., 101 Fed. 716, 721, 722, 41 C. C. A. 627 (C. C. A., 6th Cir.); King 
Ax Co. V. Hubbard, 97 Fed. -795, 803, 38 C. C. A. 423 (C. C. A., 6th 
Cir.); Bundy Mfg. Co. v. Détroit Time Register Co., 94 Fed. 524, 
538, 540, 36 C. C. A. 375 (C. C. A., 6th Cir.) ; Paper Bag Patent Case, 
210 U. S. 405, 415, 28 Sup. Ct. 748, 52 h. Ed. 1122. 

2. The Alleged Infringing Patented Device. This is covered by let- 
ters patent granted to défendant Clark April 27, 1909. The preferred 
fqrm of the alleged infringing structure may for présent purposes be 
described thus : A toy formed of sheet métal and in imitation of an 
automobile touring car; the front wheels, called steering-wheels, are 
mounted on a pivoted axle which may be so adjusted as to cause the 
toy to travel either in a stright line or in a circle; the rear wheels, 
called driving-wheels, are mounted on an axle, which in turn is mova- 
bly mounted (in slots) on the body portion of the vehicle, so that the 
rear portion of the body may hâve a downward, and the axle, a for- 
ward, movement. While the steering and driving wheeli are the same 
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in diameter, and when traveling in a straight line run in the same plane, 
the two sets are placed and operated at considérable distance apart. 
A shaft carrying an inertia-wheel, and extending through openings 
in the side walls of the body of the toy, is maintained in front of the 
driving-wheels (at an élévation slightly greater than that of the center 
line of their axle) and mounted on and held in place by roUing con- 
tacts. The contacts with the shaft are at points as follows: On its 
lower rearward quarter with the rims of the driving wheels; on its 
corresponding forward quarter, with the périphéries of two anti-fric- 
tion rollers suitably adjustéd upon and pivoted to the inner surfaces 
of the side walls of the body; and on the center of its upper half with 
the périphéries of two anti-friction rollers similarly adjustéd and piv- 
oted. The ends of the shaft extending beyond the side walls of the 
toy are enlarged and so grooved as to form friction pinions, which 
co-operate with beveled contact surfaces formed on the rims of the 
driving-wheels ; and the weight of the rear portion of the toy is thus 
supported upon such beveled surfaces of the driving-wheels and not 
upon the axle. Further, as thé spécification states, the "driving mem- 
ber" engages the "driven member" with a "wedging action," which is 
designed to increase the frictional contact and to give an improved 
resuit in the transmission mechanism. Two claims are made in the 
letters patent, the first of which is given in the margin ; * and this 
claim is the same as the second, except that the latter calls for an axle 
"movably" mounted and omits the following words found in the first 
claim : "Said axle and said shaft being relatively movable." 

We may now compare the essential features of the alleged infringed 
and inf ringing devices ; and it should be remembered that we are deal- 
ing with the operative parts of thèse devices. In both structures the 
shaft of the inertia-wheel is sustained in angles formed by four roUing 
bearings ; in the first structure ail thèse bearings are both ground and 
driving wheels, while in the second structure only the rear bearings 
are ground and driving wheels, the other two being anti-friction rollers ; 
but in both structures, the shaft is held in its sustaining angles by two 
anti-friction rollers contacting with its upper surface. In both struc- 
tures the combined weight of the shaft, inertia-wheel, and a substan- 
tial portion of the body of the toy, is employed through adjustment of 
the parts to keep the shaft in firm contact with ail thèse wheels and 
rollers, and so to cause a "biting action" in the first and a "wedging 
action" in the second structure and for the avowed purpose of increas- 
ing the efficiency of the contact between the shaft and its bearings. 

3 "1. In a toy of the character descrlbed, the combination with a body por- 
tion, an axle mounted on said body portion, and ground wheels carried by 
said axle and havlng a plurality of frictional contact surfaces, of a shaft 
mounted on said body portion and havlng near each end thereof a plurality 
of frictional contact surfaces adapted to co-operate with the frictional con- 
tact surfaces of the respective ground wheels, the contact surfaces of both 
said shaft and said wheels being Inclined to the plane of their rotation to 
afford a wedging efifect, said axle and said shaft being relatively movable, 
and an inertia-wheel carried by said shaft whose weight coacts with the said 
frictional surfaces to hold them together with a wedging action," 

217 F.— 49 
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Moreover, the "three-point bearing" found near each end of the shaft 
of the first structure was reproduced in the second, but with thèse dif- 
férences in arrangement of parts : (1) The forward wheels of the 
first, considered as running-wheels, were replaced by the steering 
wheels of the second structure ; (2) the use of thèse forward wheels as 
driving-wheels was transposed to the single set of driving-wheels of 
the second structure; and (3) their use as roUer bearings for the shaft 
of the first was replaced by the two lower anti-friction roUers of the 
second structure. 

The question then is whether this amounts to inf ringement. It must 
be conceded that there is a marked différence in appearance between 
the two structures. On the other hand, there is substantial identity be- 
tween them in essence of éléments and combination and in principle of 
opération; and they are the same in results attained. In saying this 
we are conscious of the rule that invention may consist of old éléments 
so combined as to co-operate and produce a new and useful resuit 
(Loom Co. V. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177 ; Ferro Con- 
crète Const. Co. V. Concrète Steel Co., 206 Fed. 666, 669, 124 C. C. A. 
466 [C. C. A., 6th Cir.]); but the Clark patents do not présent two 
distinct and independent combinations. They hâve too many parts, dis- 
charging too many functions, that are common to both. Différences 
in words that are employed in either spécification or claims of such pat- 
ents respectively cannot, in spite of what is disclosed by the devices 
themselves, conceal the materiality in identity between the patents. 
Machine Co. v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; Cantrell v. 
Wallick, 117 U. S. 689, 695, 6 Sup. Ct. 970, 29 L. Ed. 1017. It is true 
that, so far as their location is concerned, the front wheels of the first 
structure were omitted in the second ; but we hâve seen that the func- 
tions they were designed to perform in the first were substantially re- 
placed in the second structure. Thèse wheels of themselves do not con- 
stitute a distinct and complète élément of the patent in suit. For prés- 
ent purposes, however, they may be so regarded, and they or their sub- 
stantial équivalent be treated as necessary to the effective opération of 
the machine. Still the changes wrought do not amount to an omission 
of both an essential élément and a substantial mechanical équivalent. 
Union Paper Bag Machine Co. v. Advance Co., 194 Fed. 126, 138, 114 
ce. A. 204, and citations (C. C. A., 6th Cir.). 

Clark could not omit thèse forward wheels and utilize their functions 
as he did, and at the same time escape the charge of inf ringement, un- 
less he observed the settled rule that if one omits entirely an ingrédient 
of a patented combination he must do so without substituting any other, 
or he must substitute one that is new or that perf orms a substantially 
différent function, or, if old, that was not known at the date of the pat- 
ent in suit as a proper substitute for the omitted ingrédient. Gill v. 
Wells, 89 U. S. (22 Wall.) 1, 28, 22 L. Ed. 699; Imhaeuser v. Buerk, 
101 U. S. 647, 656, 25 L. Ed. 945. Surely continuing to mount the shaft 
within rolling contacts in the same position and for the same purpose 
as bef ore, and simply substituting the lower two roller bearings for the 
wheels in question, was not, so far as maintaining the shaft within such 
bearings is concerned, to introduce anything new, or anything unknown 
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as a proper substitute, or any substantial différence in function ; for, 
as we hâve seen, Clark himself had previously devised the use of like 
rollers for a kindred and obviously analogous purpose in the patent in 
suit and for years had applied them to such use. It is equally clear 
that, when Clark transposed the driving function of thèse wheels to 
his tvvo driving-wheels, he simply changed the form, not the substance, 
of the old rolling contacts (Devlin v. Paynter, 64 Fed. 398, 400, 12 C. 
C. A. 188 [C. C. A., 3d Cir.] ; Bundy Mfg. Co. v. Détroit Time Register 
Co., 94 Fed. 524, 538, 36 C. C. A. 375 [C. C. A., 6th Cir.]) ; and even 
if he so enhanced the frictional efficiency of such contacts, he did not 
niaterially change the mode of opération or produce a new resuit, and 
so could not in this way escape inf ringement (Marsh v. Seymour, 97 U. 
S. 348, 359, 24 L. Ed. 963 ; Hoyt v. Horne, 145 U. S. 302, 309, 12 Sup. 
Ct. 922, 36 L. Ed. 713; Macomber on Fixed Law of Patents [2d Ed.] 
p. 411, §455). 

Further, the changes hère made are analogous in principle to those 
involved in Morgan Engineering Co. v. Alliance Mach. Co., 176 Fed. 
100, 109, 100 C. C. A. 30 (C. C. A., 6th Cir.) ; and when we look at the 
substance of things, as distinguished from their form, there would seem 
to be in the inf ringing device hère as clearly an embodiment of the pat- 
ent in suit as there was in the infringing structure of the patent in- 
volved there ; for, as Mr. Justice Clifford said in Machine Co. v. Mur- 
phy, supra, 97 U. S. at page 125, 24 L. Ed. 935 : 

"The substantial équivalent of a thing, in the sensé of the patent law, is 
the same as the thing itself." Winans v. Denmead, 15 How. 330, 342, 14 L. 
Ed. 717: Devlin v. Paynter, supra, 64 Fed. 400, 12 C. C. A. 198; Hoyt v. 
Horne, supra, 145 U. S. 309, 12 Sup. Ct 922, 36 L. Ed. 713 ; Cantrell v. Wal- 
lick, supra, 117 U. S. 693, 6 Sup. Ct 970, 29 L. Ed. 1017. 

We are consequently satisfied that there is no sufîficient reason to re- 
strict the invention in suit to the particular form preferred and de- 
scribed in the spécification (National Tube Co. v. Marks, 216 Fed. 507, 
133 C. C. A. 13, decided by this court July 25, 1914; Hoyt v. Horne, 
supra, 145 U. S. 309, 12 Sup. Ct. 922, 36 L. Ed. 713) ; and, although 
the range of equivalency is limited, as stated, we hold that the claims 
are each infringed. 

[3] In reaching this conclusion we are not unmindful of the language 
of the claims of the patent ; as, for example, each claim calls for "two 
pairs of running-wheels having parallel axles." We hâve seen that such 
wheels (obviously with parallel axles) were embraced in the Boyer pat- 
ent, and that the invention of Clark was distinctly additional to that of 
Boyer. The merit of Clark's invention was the release it gave to the 
Boyer device, as also to f riction-driven devices generally, from undue 
frictional résistance to f ree opération. Even the rigor of the rule which 
ordinarily confines a patentée to the language he has used in stating his 
claims is not of such a hard and fast fiber as to suffer appropriation of 
the essence of such an invention as this, simply because the patentée 
employed fit words to apply his improvement to an earlier invention ; 
certainly there is no such degree of absolutism in the rules of construc- 
tion as to require such a course to be pursued in the instant case, for 
that would be (as we bave said of his contesting title) to permit Clark 
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both to sell and keep his invention. Macomber, Fixed Law of Patents 
(2d Ed.) p. 16; Bundy Mfg. Co. v. Détroit Time Register Co., supra, 
94 Fed. 539, 540, 36 C. C. A. 375. 

Other Allégea Infringing Devices. It is to be observed tbat plaintiff 
did not in its original bill or any of its amended forms specifically de- 
scribe any alleged infringing device, and that the answer in its original 
and amended forms dénies the averments of inf ringement. In addition 
to his infringing patented device, Clark manufactured and sold two oth- 
er types of machines, called defendant's "power arrangement" of 1910 
and 1911, respectively, and but little need be said of thèse devices. The 
first involved a change from single to double roller bearings at the ends 
of the inertia-wheel shaft. Thèse rollers are mounted on the ends of 
pivots which pass through the side walls of the toy, each pivot carrying 
a roller on the exterior and interior surfaces of the walls, and the up- 
per sets of rollers are removed to points forward and nearly in vertical 
line with the location of the forward lower rollers. The 1911 power 
arrangement changes the location of the inertia-wheel shaft to points 
on the rims of the driving wheels directly above the ends of their axle, 
and the location of the roller bearings to points immediately above and 
near the ends of the shaft, where they contact with its forward and 
rearward quarters ; one roller being" pivoted to the interior and the 
other to the exterior surface of each wall of the toy. It is to be noted 
of thèse changes in power arrangement that in both instances the three- 
point bearing is preserved at the ends of the shaft; further, they are 
but relocations of the points of contact between the inertia-wheel shaft 
and its rolling bearings. The relations between and the interdepend- 
ence of the parts remain substantially the same as they existed in the 
patented infringing structure, The efforts made to justify thèse struc- 
tures under Pilbrow's patent (1843), which was designed for steam en- 
gines, or Smith's patent (1890), which was devised as a gearing for 
motor cars, are sufficiently answered (1) by the fact that if those devices 
were operative, which is doubtful, they are so materially unlike the de- 
vices in issue hère as to be inapplicable, and (2) by the continuing prac- 
tical appropriation, through Clark's infringing devices, of the gist of 
the patent in suit, It cannot well be claimed that either the 1910 or the 
1911 structure was not, both as to functions and manner of opération, 
the substantial équivalent of its immédiate predecessor; and it need 
not be said that, if we are right in our conclusion as to the infringing 
character of the device made in accordance with Clark's infringing 
patent (the immédiate predecessor of the 1910 structure), it follows 
that the changes of 1910 and 1911 are not sufficient to avoid infring- 
ment. 

[4] 3. The Turner Patents. Thèse patents were applied for March 
5, 1909, and, as stated, were issued in the name of John C. Turner, 
assignor, to the plaintiff ; the first, No. 930,107, on August 3, 1909, and 
the other, No. 930,633 August lOth of that year. Concededly the sub- 
jeçts of thèse patents were each in form and design conceived and as 
many as 50 hand-made samples of them made, in the shop of D. P. 
Clark & Co. more than two years before the date of application. Con- 
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cededly Turner was then in the employ of the partnership as foreman 
of its construction department, and there is sharp conflict in the testi- 
mony as to whether Clark himself did not conceive and suggest the idea 
and plan of each device; Turner doing nothing more of importance 
than to carry out Clark's directions. However, it is not necessary to 
attempt to reconcile this conflict, because we are satisfied that some 
of the sample toys were exhibited with the view of efifecting sales, and 
to ail intents and purposes toys of thèse types were sold more than two 
years prior to the application. This occurred as early as February, 1907, 
and the judicial sale of the assets was confirmed February 5, 1909. 
Meanwhile thèse classes of toys had been regularly manufactured and 
sold by the partnership without objection on the part of Turner and 
without apparent purpose of any one connected with the business to 
apply for patents. It was not until March 5th following the judicial 
sale, as we hâve seen, that Turner declared himself as the inventor of 
the articles. Of course, sales of. the toys made within the two-years pe- 
riod do not of themselves show that similar sales were made beîore ; but 
Turner's long acquiescence tends to show that the p'urpose was, when 
the toys were originally devised (no matter by whom), to treat the de- 
signs as ordinary copartnership developments of the toy art, and so to 
forego any claim of invention. Atlantic Works v. Brady, 107 U. S. 192, 
199, 200, 2 Sup. Ct. 225, 27 L. Ed. 438; Egbert v. Lippman, 104 U. S. 
333, Z2>7, 26 L. Ed. 755. This also adds to the probability of truth in 
the évidence adduced that sales, as well as the incidental public use at- 
tending such transactions, actually took place and with Turner's con- 
sent prior to the two-years period. 

The court below found that the défense of prior use and sale had 
been established, and so decreed that the patents were invalid. We 
concur in this conclusion. In doing so we hâve in mind the insistence 
of counsel that the portions of thèse toys which are claimed to hâve 
been covered by the Turner patents — that is, the bodies of the toys — 
had not been perfected when the sales were made. This is based upon 
the theory that thèse portions were hand-made and not machine-made. 
We are convinced, however, that there was no material différence be- 
tween thèse portions of the toys whether produced by hand or machine ; 
and it is to be remembered, as before pointed out, that the operative 
parts of the toys — the fi-iction-driven device covered by the Clark pat- 
ent in suit — had admittedly been perfected long before. The sales 
were made through accepted orders upon the exhibition and faith of 
the samples so produced, and were carried out in accordance with the 
established course of business of the partnership; and we think this 
was sufficient under the familiar and settled doctrine of sales. Plimp- 
ton V. Winslow (C. C.) 14 Fed. 919, 921, per Lowell, C. J.; Egbert v. 
Lippman, supra, 104 U. S. 336, 26 L. Ed. 755 ; Worley v. Tobacco Co., 
104 U. S. 340, 343, 344, 26 L. Ed. 821 ; Dalby v. Lynes (C. C.) 64 Fed. 
376 378, per Putnam, C. J. The fact that the purchasers were, accord- 
ing to their custom of dealing with D. P. Clark & Co., given the right 
slightly to reduce the number of articles ordered, cannot alter the effect 
of the sales made ; and since this privilège did not extend to anything 
like the whole number of articles ordered, the présent case is broadly 
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distinguishable from William B. Mershon & Co. v. Bay City Box & 
Lumber Co. (C. C.) 189 Fed. 741, 748, where Judge Denison held that 
a sale "on trial" of a single machine did not constitute a sale withiii the 
meaning of section 4886 (Comp. St. 1913, § 9430). 

[S, 6] 4. Unfair Compétition. The averments made in this respect 
are at best meager, and are confined to the two suits upon the Turner 
patents. The plaintiff corporation was created under the laws of Ohio, 
and is located and doing business in the city of Dayton in that state ; 
and the défendant is a citizen and résident of the same state and city. 
The amended bill upon the first Turner patent in form contains only 
one cause of action, comprised in several counts. After the usual aver- 
ments of infringement, it is stated that "in thus copying your orator's 
patents and designs" the défendant "has been guilty of unfair compéti- 
tion with your orator." In the last amended bill in the suit upon the 
second Turner patent, plaintiff in terms introduces a second cause of 
action, and avers that défendant is using "designs, dies, and patterns" 
of plaintiff in the manufacture of locomotive toys, "which are a close 
imitation" of plaintiff's toys, "and is selling the same in compétition" 
with plaintiff; that this has resulted in depriving plaintiff of "a large 
share of the good will," etc., which, "but for the unlawful compétition, 
it would bave held and enjoyed." 

In vievv of the invalidity of the Turner patents and the lack of di- 
versity of citizenship, we do not think this court has jurisdiction to pass 
upon the question of unfair compétition. We are aware of décisions 
to the contrary. It is in eft'ect said and with much force in some of the 
cases that a court once acquiring jurisdiction under an act of Congress, 
say in a patent or trade-mark suit, may détermine an issue of unfair 
compétition, and this upon the principle that the court, having acquired 
jurisdiction for one purpose, may, in spite of the failure of that pur- 
pose, retain the case and détermine other questions without respect to 
the citizenship of the parties ; but we think this is opposed to the rule 
laid dovk'n respecting this class of cases in Leschen Rope Co. v. Brod- 
erick, 201 U. S. 167, 172, 26 Sup. Ct. 425, 50 L. Ed. 710, affirming dé- 
cision below 134 Fed. 571, 572, 67 C. C. A. 418 (C. C. A., 8th Cir.), ap- 
proved and reaffirmed in Standard Paint Co. v. Trinidad Asph. Co., 
220 U. S. 446, 460, 31 Sup. Ct. 456, 55 L. Ed. 536. See, also, Cush- 
man v. Atlantis Fountain Pen Co. (C. C.) 164 Fed. 94, by Judge Lowell ; 
Bernstein v. Danwitz (C. C.) 190 Fed. 604, 605 and citations ; King & 
Co. v. Inlander (C. C.) 133 Fed. 416; Meckey v. Grabowski (C. C.) 
177 Fed. 591, 592 ; Johnston v. Brass Goods Co. (D. C.) 201 Fed. 368 ; 
Keasby & Mattison Co. v. Philip Cary Co. (C. C.) 113 Fed. 432. Con- 
tra, Onondaga Indian Wigwam Co. v. Ka-Noo-No Indian Mfg. Co. 
(C. C.) 182 Fed. 832, 833 ; Woods Sons Co. v. Valley Iron Works (C. 
C.) 166 Fed. 770. The opinion of Judge Severens in Globe Wernicke 
Co. V. Fred Macey Co., 119 Fed. 696, 56 C. C. A. 304 (C. C. A., 6th 
Cir.), is explained by the averment and fact of diversity of citizenship 
appearing in the record ; and the opinion of Tudge Knappen in Samson 
Cordage Works v. Puritan Cordage Mills, 211 Fed. 603, 128 C. C. A. 
203 (C. C. A., 6th Cir.), discloses such diversity. 

Tlie decree in case No. 2443, concerning the Clark patent m suit, is 



DAVIS SEWING MACH. CO. V. NEW OEFARTUBE MFG. CO. 775 

reversée! and remanded, with costs, and the usual decree for injunction 
and accounting will be entered ; and the decrees in cases Nos. 2444 
and 2445 are each affirmed, with costs. 
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(Circuit Court of Appeals, Slxth Circuit. October 16, 1914. On Pétition for 
Eehearing, December 8, 1914.) 

No. 2,428. 

1. Patents (§ 328*) — Validitt and Infeinqement — Coasteb Bbake fob Bi- 

cycles. 

ïhe Townsend patent, No. 850,077, for a coaster brake for bicycles, 
eovers a device the essential feature of whlch is a teleseopiiig, screw- 
tbreaded connector within the hub of the rear wheel, movable to the right 
and left and revolvable both with and upon the driver sleeve, and whlch, 
when the pedal is driven forward, moves to the right and clutches the 
hub, and, when driven backward, moves to the left, releases the hub, and 
clutches the brake mechanlsm. In such feature It was not antieipated in 
the prior art, and, while not strletly a ploneer, the Invention was the step 
which resulted in making practical and commercial the combination in 
one device of the driving, coasting, and braking functlons, and the pat- 
ent; is entitled to a fairly libéral application of the rule of équivalents ; 
its claims being not too broad to cover and protect the real invention. 
Also held infringed. 

2. Patents (§ 101*) — Validitt — Eléments Desceibed Generally as 

"MeaNS" OE "iliECHANISM." 

A claim of a patent is not functlonal and invalid merely because one 
of its specified éléments is "means" or "meehanism" ; but such resuit ma y 
or may not follow, depending upon whether such ail-inclusive term Is 
used with référence to the élément or subcomblnation which is the real 
point and gist of the invention, or to éléments or parts already well 
known and designed to co-operate with the new élément in order to make 
a completely operative unit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141; Dec. Dig. 
§ 101.* 

For other définitions, see Words and Phrases, First Séries, Meehanism ; 
also, First and Second Séries, Means.] 

3. Patents (§ 101*) — Construction — Comparison of Specific and Général 

Claims. 

In determining whether the amblguous terms of a claim should be con- 
fined more or less clo.sely to the form shown In the drawings, it is usually 
well to compare with other claims which may not be in suit ; and if other 
claims are found which call for the spécifie construction of a part men- 
tioned more generally in the claims in suit that will be persuasive for 
not giving the limitée! construction to the gênerai terms. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141; Dec. Dig. 
§ 101.*] 

4. WoEDS AND Phrases — "Bkake" — "Beake Pair" — "Brake Shok" — "Brake 

Deum." 

An effective "brake" consists of two members, whlch are called the 
"brake pair," consisting of the "brake shoe," which is the movable mem- 
ber, and the "brake drum," or the stationary member. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Brake.] 

•For other cases see same topic & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. Hollister, Judge. 

Suit in equity by the New Departure Manufacturing Company 
against the Davis Sewing Machine Company. Decree for complain- 
ant, and défendant appeals. Affirmed. 

The New Departure Company brought suit against the Davis Company for 
infringement of claims 25-30, and claim 19, of patent No. 850,077, Issued 
April 9, 1907, to Townsend, for a coaster brake for bicycles. There was the 
usual interlocutory decree for plaintiff, and défendant appeals. The parties 
will be named hère as below. Their respective structures are shown in the 
following cuts, and claims 19 and 26 are glven In the margin.i The other 
claims in suit are similar to 26. 



TOWNSEND'S COASTER BRAKB. 




1 Claim 19. — In a bicycle, the comblnation with a wheel hub and axle, of a 
brake mechanism, a driver for the hub and brake 'œechanism, a rota table 
sleeve conneeted with the driver and mounted upon the axle within the hub, a 
laterally shiftable, rotatable sleeve mounted upon the sleeve of the driver and 
having tapered portions, a complementary spiral connection between said 
sleeves, and tapered clutch éléments carried by the hub and brake mechanism 
with which the tapered portions of the shiftable sleeve' may engage, sub- 
stantially as described. 

Claim 26. — A drivlng, coasting and braking mechanism for vehicles, com- 
prising the comblnation with a wheel, a brake therefor, and a driver with 
relation to which said wheel can independently rotate, of a brake-anchoring 
device anchored to a relatlvely stationary structural élément of the vehicle, 
a laterally shiftable connector which in one position operatively connects said 
driver with said wheel for driving the latter and in another position permlts 
said driver to apply said brake, said connecter having rotary movement with 
respect to said driver and said wheel being rotatable with respect to said con- 
nector, and threaded operatlng connection between said driver and said con- 
necter, substantially as described. 
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APPBLLANT'S COASTER BSAKK. 




Prior to the Townsend patent, hub brakes, by which back pedaling pro- 
duced a braking contact inside the hub, were eommon. Devices also had 
beeu made permltting the pedal and the hub-driving clutches to be diseu' 
gaged, so that the rider could coast down hill with his feet stationary on the 
pedals. Townsend was net even the first to conceive the abstract desirability 
of provlding mechanism by which the rider could, at his pleasure, drive the 
wheel ' f orward by his pedaling, or make the pedals stationary while he 
consted, or apply the brake by back pressure on the pedals; but he was the 
first to embody this Idea in practical, efficient, commercial form. The opéra- 
tion of his device will be clear, from a brief description of the eut. B is the 
rear-wheel axle of a bicycle, flxed at each end in the frame (not shown) and 
held against révolution. At one end it bas, rigidly attached, the dise, /, which 
carries the expansible split ring, K, intended to operate as a brake shoe. At 
the other end the axle carries the revolvlog sprocket wheel, (7i, driven by a 
sprocket chain from the pedal shaft; and extending inwardly from, and 
rigidly connected to, this sprocket wheel, is the sleeve, C, whereby this sleeve 
revolves with the sprocket freely around the axle in either direction. AU 
the parts intermediate the sprocket and the dise at the other end are Included 
vïfithin the revolubîe hub, A. Obviously, a driving révolution imparted to the 
hub will impel the wheel, friction being minlmized by sultable bail bearings, 
as shown. At the inner end the hub shell is extended and enlarged as shown, 
so that its tnterior surface forms a brake drum against which the split ring, 
K, may be expansibly forced into braking contact. Neither the sprocket and 
its attached sleeve, which form the driving mechanism, nor the parts at the 
other end, which make the braking mechanism, are permanently connected 
with the hub ; and therefore, In what may be ealled the normal and is the 
coasting position of the parts, the hub and wheel freely revolve without much 
frictional contact with either driving or braking mechanism. The operative 
contact, necessary for thèse functions, is accomplished by and through a 
sleeve, D, which, for convenience, may be ealled the connector. It surrounds, 
and, except as llmited by other parts, may be revolved upon, the driver sleeve, 
O ; but interposed between the two is a thread and screw connection, so that, 
if the connector is held against rotating while the driver sleeve revolves, the 
connector neeessarlly nioves longitudinally upon the driver sleeve one way or 
the other, according as the rotation is forward or back. As constructed, 
when the driver sprocket and the wheel are driven forward, the connector is 
moved to the right ; upon a back pedal pressure, the connector moves to the 
left The right-hand end of the connector is given an exterior taper, and the 
adjacent part of the hub a corresponding interior taper; so, as the connector 
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moves to the rlght, thèse two parts constltute a friction cluteh, wlilch, as 
the forward pressure is maintained, loek together the driver sleeve, the con- 
necter and the hub, and the vvheel is driven forward. ïhe greater the driving 
pressure, the more perfect the cluteh. When the motion of the sproelvet is 
reversed by back pressure, the connector is at once carried to the left, and, 
after sllght travel in this direction, its tapered left-hand end becomes one 
member of the friction cluteh, the other member of which Is attached to a 
rocking sleeve surroundlng the axle. When this rocklng sleeve is so loeked 
by this friction cluteh to the connector, it makes part of a révolution uutil a 
lever which It earries comes in contact with the split ring, K, expanding this 
against the brake drum carried by the hub, and so completing the briil<;(i 
action. Obviously, the greater the backward pressure applied to the sproek- 
et, the greater the braking pressure applied to the brake drum. Obviously, 
too, when there is pressure in nelther direction upon the sprocket, the hub is 
disconnected from driver and from brake. To Insure that the connector shall 
not rotate with the driver sleeve until it has uearly or quite reached its clutcU- 
ing position at one or the other end of its travel, Townsend provides a lag 
spring, marked M; but its detailed opération need not be deseribed. 

Edward Rector, Frank Parker Davis, and Russell Wiles, ail of Chi- 
cago, m., for appellant. 

G. P. Moore, of Bristol, Conn., and Melville Church, of Washing- 
ton, D. C, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges 

DENISON, Circuit Judge. [1] As in every patent case, the court 
must sélect that method of approach to the crucial questions ,which 
seems to f urnish the simplest and clearest solution ; and, in the prés- 
ent case, it seems to us best to inquire: First, what were the scope 
and extent of Townsend's real invention, as shown by comparison with 
the State of the art? Second, does the défendant eniploy this inven- 
tion? And, if so, then, third, do the terins of the patent grant fairly 
permit a construction which will cover the form of the invention so 
appropriated by défendant? 

We are satisfied that the substance of Townsend's invention, its 
real inventive novelty, its meritorious forward step, are found in his 
création of this connector, movable to the right and left inside the 
hub, clutching the hub at one end of its travel, at the other end of 
such motion clutching the brake mechanism, and, in its intermediate 
position, clutching neither. Whether its telescoping form with référ- 
ence to the driving member and its thread and screw connection there- 
with were included in the foundation of his invention, or were only 
selected and nonessential forms, may be important in some future 
controversy. In this case it appears that défendant uses thèse more 
.'îpecific features, and so we hereafter assume, for the purposes of 
this case, that thèse two things are essential characteristics of the in- 
vention.'' The peculiar means by which this shiftable connector at 
one time fîrmly unités the hub to the driving sprocket, and at another 
time firmly joins the brake to the driving sprocket, constitute only 
the environment of Townsend's invention. Thèse things were neces- 

! Some of the clatms do not spccify "telescoping" or "screw-threaded," but 
say that the connector has "rotary movement" upon the driver. This Is the 
same thing, so far as uow involved. 
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sary, in order to give the invention its operative field; but they were 
not, of themselves, of the body or essence of his primary inventive 
thought. 

The prier art shows varions forms of driving connections between 
the sprocket and the hub, released by back pedaling, and varions forms 
of brakes so constructed that the two members of the braking pair 
were forced into contact by back pedaHng pressure; but nowhere do 
we find any construction that fairly discloses this shiftable connecter, 
screw-threaded upon the driver sleeve, revolvable both with and upon 
that sleeve, and clutching one mechanism, er the other, or neither, as 
it moves back and forth. We do not overlook the patent to Carver, 
No. 160,570, March 9, 1875, for a friction pulley. This contains the 
germ of the idea ; but its modification and adaptation f rem the friction 
pulleys of a factory to the hub of a bicycle we think is, clearly enough, 
invention. 

The Brewster patent, No. 713,594, November 18, 1902, and the con- 
nected testimony regarding early use, even if they established a suffi- 
ciently early date, would not demonstrate any lack of patentable novelty 
in Tewnsend's connecter as we bave described it. Brewster undertook 
to accomplish his objects by a loosely mounted sprocket having wedge- 
shaped cams on its vertical surface, which, upon reverse motion, would 
constitute a friction clutch with a loosely mounted dise having cor- 
responding wedge-shaped cams, and would force this dise laterally into 
braking contact with a hub surface. The practical efficiency of this 
device is, at best, left doubtful by the testimony; and the Brewster 
patent and device chiefly serve to emphasize the thought that Town- 
send's invention was not in the driving clutch or in the braking mech- 
anism, but was in the telescoping, screw-threaded connecter sleeve, 
clutching, at the pleasure of the rider, the driving mechanism, or the 
braking mechanism, or neither. 

The patent to Priest & Priest, No. 623,825, of April 25, 1899, might 
or mîght not need more caref ul considération, if it was early enough ; 
but there is nothing tending to carry it back of its date of filing, Sep- 
tember 28, 1898, while Townsend's original application, though filed 
October 10, 1898, was executed September 19, 1898, and the proof is 
clear enough that Townsend's invention was perfected and in use in 
the summer of 1898. The Priest & Priest patent, therefere, needs no 
attention. 

From our review of the prior art and the alleged anticipations or 
limitations, we are satisfied that Townsend's invention is essentially 
measured by this shiftable sleeve connecter in this surreunding and 
application, and that his invention, while not rightly to be called pioneer, 
was the step which resulted in making practical and commercial the 
combinatien in one device of the driving, coasting and braking func- 
tions, and that his invention is entitled to a fairly libéral application 
of the rule of équivalents. 

If this connecter is the characterizing feature of Townsend's im- 
prevement, it is hardly to be deubted the défendant uses the inven- 
tion. Referring again to the cuts, it will be seen that défendant has 
the Townsend sprocket, driver sleeve, shiftable connecter, and threaded 
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engagement between the two latter, almost precisely like Townsend. 
Indeed, no différence is said to exist, save in the means of clutching 
the brake mechanism and in the braking mechanism itself. The ex- 
tent of thèse différences and what effect they hâve on the question 
of infringement must be reserved to consider in connection with the 
true meaning of the claim. It is enough to say at présent that the 
shiftable connector sleeve, with the characteristic functions which hâve 
been described, and which we hâve found constituted the real and sub- 
stantial advance which Townsend had made in the art, has been ap- 
propriated and is being used by défendant without material change of 
form. 

Having thus found what Townsend invented, and that it has been 
taken by défendant, we come to the inquiry whether, through indiffér- 
ence or otherwise, the patent grant was so Hmited that it does not 
give to Townsend a monopoly of his real invention ; and this requires 
that we first observe the departures which the défendant has made 
in its brake clutch and brake mechanism. 

[4] An effective brake consists of two members, which may be 
called a brake pair, and which we hâve spoken of as the brake shoe 
and the brake drum. This terminology implies that the relatively mov- 
able member be called the shoe and the stationary one the drum. It 
cannot make any particular différence which member revolves. In a 
bicycle structure, the axle is fîxed, the hub is revolving, and the two 
parts of the brake pair are essentially the axle member and the hub 
member. The drum, as above defined, may be attached to the axle 
or to the hub. The relatively movable shoe may be preSsed, radially, 
from the axle against the drum on the hub, or from the hub against 
the drum on the axle. Both forms were common. So, also, before 
Townsend's invention, brake drums had taken two forms: À cylin- 
drical surface, against which an expanding or contracting ring was 
radially forced, apd a tapered or conical surface, longitudinal of the 
axle, against which a corresponding tapered or conical hub surface 
was longitudinally forced. Townsend, like ail others, could use any 
of thèse forms. He selected and illustrated the cylindrical and expand- 
ing ring form of brake that has been described. The défendant se- 
lected the conical form. It attached firmly to the axle (and anchored 
to the frame) the tapered nut, 10, and this became the relatively sta- 
tionary member of the brake pair, or, as we hâve called it, the brake 
drum. Défendant then provided, within the hub, a sleeve which he 
splined to the interior surface of the hub, so that it must revolve there- 
with, but was longitudinally slidable therein. This sleeve is shown in 
the eut by the numéral 6. It was tapered at both ends corresponding 
to the tapers in the adjacent surfaces of the connector and the brake 
drum. When the driver sleeve receives back pressure and the con- 
nector is driven to the left, it makes contact with this sleeve, 6, and 
pushes the same along until the taper at the other end of the sleeve 
contacts with the brake drum. Then, as the latéral motion continues, 
it may be assumed that the connector and the right half of the sleeve, 
6, lock together with an efficient friction clutch, in which case the left 
half of the sleeve obviously becomes the shoe member of the brake 



DAVIS SEWING MACH. 00. V. NEW DEPARTUKE MFG. CO. 781 

pair, and the braking effect is obtained. Défendant also provides com- 
plenientary teeth, which make a positive lock between the connector 
and the brake drum when the connector reaches the extrême left-hand 
position; but the office of thèse interlocking teeth is wholly supple- 
mentary to the functions of Townsend's patent. They serve to main- 
tain the braking efïect after it is once established, and so lessen the 
muscular efïort otherwise required in maintaining the back pedal pres- 
sure. They eut no figure on the question of infringement. 

Défendant says that by the double taper of its interior hub sleeve 
it gets a double braking effect, part at each end. This may be 
true, but it is immaterial. If défendant uses the Townsend shiftable 
connector, at one point clutching the hub for driving, and at another 
point clutching the part which actuates the brake shoe, it is immaterial 
that it gets a supplementary braking effect somewhere else. Indeed, 
the différence between a friction clutch and a brake, in this situation, 
cannot be determined. Until the two members of the pair are so set 
that relative motion ceases, they constitute, mechanically, a brake, 
no matter if they hâve been called a clutch. When they are so set, 
they constitute a clutch, no matter if they hâve been called a brake. 

Returning, now, to the terms of the claims, and selecting No. 19, 
we find that it clearly reads upon defendant's structure. Only two sug- 
gestions to the contrary are made. It is first said that, while the hub 
carries a tapered clutch élément with which the right-hand end of 
the connector (shiftable sleeve) may engage, the brake mechanism car- 
ries no tapered clutch élément with which the left-hand end of the 
connector may engage, but that the tapered clutch élément with which 
the left-hand end of the connector engages is carried by the hub and 
not by the brake mechanism. It is not clear that there would be a 
material departUre from the claim if a specified élément was carried 
by one instead of by the other of two named co-operating parts; but 
however that might be, and giving défendant the benefit of this argu- 
ment, it still is true that the left-hand end of this hub sleeve, 6, is 
the brake shoe, one member of the brake pair, and, therefore, a part 
of the brake mechanism ; and so it is literally correct to say that the 
right-hand end of this hub sleeve is a taper clutch élément, with which 
the connector may engage, and which is itself intégral with, and is 
therefore carried by, part of the brake mechanism. 

The other suggestion is that unless the call of the claim be restricted 
to the form of brake mechanism shown in the drawing or its équivalent 
— in other words, if it calls for any suitable brake mechanism — the 
claim is too broad, because really for a function, and so is invalid 
under the rule of Westinghouse v. Boyden, 170 U. S. 537, 18 Sup. Ct. 
707, 42 L. Ed. 1136. The principle of the Westinghouse Case is not 
applicable hère. There the abstract idea involved in the invention was 
that the preliminary traverse of the piston should admit air from the 
réservoir to the brake cylinder, and that a further traverse of the same 
piston should admit air directly from the main air pipe to the brake 
cylinder. This abstract idea was given embodiment by the inventer 
through an auxiliary valve operated by the further traverse of the 
piston, and this auxiliary valve (with its équivalents and in association 
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with the parts of the older patent) constituted the thing of which, un- 
der the patent law, the inventor was entitled to a monopoly. The sec- 
ond daim, as construed by the court, went further, and undertook to 
claim the abstract idea involved, or, in other words, the function of 
the piston in its further traverse. The real analogy between that case 
and this rests on the fact that in one the auxiliary valve and in the 
other the shiftable connector formed the substance of the inventive 
advance over the old art. 

In order to make the Westinghouse Case so parallel as to require 
hère a conclusion of invalidity, we must find therein a holding that a 
claim which included as an élément the auxiliary valve which con- 
stituted the invention, and also included the piston which only fur- 
nished operative surroundings for the invention, was invalid, because 
it covered any kind of piston rather than the variety shown in the 
drawings ; and the case carries no such thought. To perfect the paral- 
lel from the other point of view, we must suppose a claim which speci- 
fied as an élément, not the form of connector which Townsend had 
invented, but any Connecting means clutching the hub mechanism on 
one motion and the brake mechanism on the reverse motion. Some of 
the claims of the Townsend patent are subject to plausible attack on 
this theory; but not so, we think, of the selected claims in suit. Thèse 
claims do not extend to every means by which a forward motion makes 
one connection and a reverse motion makes the opposite connection, 
nor even to every form of a laterally shiftable connector housed within 
the hub. They are confined to what is, in this respect and compara- 
tively speaking, a spécifie embodiment of this function, viz., the con- 
necter sleeve, telescoping on the driver sleeve, driven longitudinally 
thereon by the intermediate screw-thread connection, eflfecting a taper 
clutch at each end of its travel and being released from both clutches 
at its intermediate position. 

[Z] Reliance is also placed upon the opinion of this court, speaking 
by Judge (afterwards Mr. Justice) Lurton, in Tyden v. Ohio Table 
Co., 152 Fed. 183, 81 C. C. A. 425. In this case, the claim calhng for 
"means" was held invalid because it covered ail means for accomplish- 
ing the resuit, and so was functional. We do not question the applica- 
tion of the rule as made to the facts of that case; but we do not 
understand that a claim is functional and invalid merely because one 
of its specified éléments is "means," as in the Tyden Case, or "mecha- 
nism," as in the nresent case. This resuit may or may not follow, de- 
'lending upon whether the ail-inclusive term is used with référence 
to the élément or subcombination which is the real point and gist of 
the invention, or whether it is used with référence to éléments or 
parts of the combination already well-known and designed only to 
co-operate with the new élément in order to make a completely opera- 
tive unit. In other words, where used with référence to the exact 
point of novelty, "means" or "mechanism" may expose the claim to 
attack on the ground that it is functional; in that respect, each case 
will présent a problem by itself. But where used with référence to 
the make-up of the field in which the real invention finds its useful- 
ness or with référence to the Connecting parts which permit the salienî 
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novelty of the invention to acconiplish its function, thèse words are 
only a convenient formula of the broadest equivalency of which the 
real invention permits. Their use amounts to a. statement by the 
inventer that, as to this élément, the claim is not confined to the form 
shown, nor to any close imitation of that form, but extends as broadly 
as is consistent with the extent of his inventive step to ail forms ac- 
complishing that part of the ultimate, composite resuit, and, of course, 
does not, of itself, prevent the court (where the state of the record 
requires) f rom interpreting the claim as limited to a more or less close 
approximation to the "means" described in the spécification. Rich v. 
Baldwin (C. C. A. 6) 133 Fed. 920, 923, 66 C. C. A. 464; Kellogg Co. 
V. Deart Co. (C. C. A. 6) 182 Fed. 991, 1003, 105 C. C. A. 545. 

That the Suprême Court has not intended, either in the Westinghouse- 
Boyden Case or in other instances where claims hâve been held void 
because functional, to predicate this resuit merely on the présence of 
the vvord "means," "mechanism," etc., is apparent. In Morley Co. v. 
Lancaster, 129 U. S. 263, on page 286, 9 Sup. Ct. 299, 32 L. Ed. 715, 
there was an extrême instance. The claim was for the combination 
of three éléments: "Button-feeding mechanism; appliances for, etc.; 
and feeding mechanism." The objection that this and other similar 
claims were void on their face because for a function could not hâve 
escaped the attention of Mr. Justice Blatchford, who wrote the opin- 
ion sustaining their broad validity ; indeed he expressly said that thèse 
claims were not for the resuit or effect, irrespective of the means em- 
ployed. The case being, however, one of the class where the vital point 
of the invention — the making of the combination of thèse différent 
sets of mechanism — was expressed in thèse gênerai ternis, it was ruled 
that they did not cover every possible means, but yet must be treated 
as terms of very considérable scope and inclusiveness. In the latest 
reported décision touching this point, Paper Bag Patent Case, 210 
U. S. 405, 422, 28 Sup. Ct. 748, 752 (52 L. Ed. 1122), the claim called 
for the combination of a rotating cylinder, forming plate, and "operat- 
ing means for the forming plate adapted to cause the said plate to 
oscillate about its rear edge, etc." (The claim included other mention 
of "means" a,s éléments, but this is the one to which the opinion refers.) 
It was argued that, by extending the patent to cover a device in which 
the défendants used very différent means of causing a forming plate 
to oscillate about its rear edge, the court below had given the patentée 
a patent for a function. The Suprême Court held, in efifect, that the 
use of thèse gênerai terms is not objectionable in cases where the élé- 
ment so identified serves to provide a "working relation" for what 
may be called the more primary éléments of the combination. Mr. 
Justice McKenna says: 

"The distinction betweeri a practically operatlve mechanism and Its func- 
tion is said to be difficult to deflne. Kobinson on Patents, § 144 et seq. It 
becoines more difRcuU when a définition is attempted of a function of an élé- 
ment of a combination which is the means by wliich other éléments are con- 
nected and by which they coact and make complète and eflicient the inven- 
tion. But abstractions need not engage us. The claim is not for a function, 
but for a meehanical means for bringing into working relation the foldlng 
plate and the cyiiuder." 
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The Patent Office practice, in the shaping of daims with référence 
to thèse phrases, has vacillated. After some of the early court déci- 
sions disapproving the particular uses of thèse words which were in- 
volved in the cases decided, the Patent Office was incHned to forbid 
their use; but this confusion later settled down into the clearly estab- 
lished rule that thèse words would not be permitted where the novelty 
of the invention was in the spécifie mechanism to which they were in- 
tended to refer, but would be approved when they described "mère 
adjunctive devices which connect or give co-operation to the various 
éléments or features of the invention, but are in themselves no actual 
controlling part of it." Ex parte Paige, 40 O. G. 807, 810; Ex parte 
Pacholder, 51 O. G. 295; Ex parte Half penny, 73 O. G. 1135. Pur- 
suant to this rule regulating the "substantive" and the "adjunctive" — 
which we consider only another form of words for the distinction we 
hâve expressed — the great majority of patents duringthe last few years 
bave contained claims identifying certain éléments as for "means," 
■'mechanism," "devices," etc. 

In none of the cited décisions of this court especially relied upon 
in argument' do we find any holding that a claim calling for "means" 
is thereby, and thereby only, made functional ; but, if there were any 
such holding, it must yield to the rule of the Paper Bag Case. Thèse 
considérations demonstrate to us that the call of claim 19 for "a brake 
mechanism" does not make the claim functional or invalid, and that 
this claim is infringed. The same considérations govern the use of 
similar phrases and terms in claims 25-30. 

[3] In determining whether the ambiguous terms of a claim should 
be confined more or less closely to the form shown in the drawings, 
it is usually well to compare with other claims which may not be in 
suit; and if we find other claims which call for the spécifie construc- 
tion of a part mentioned more generally in the claims in suit, that will 
be a persuasive reason for not giving the limited construction to the 
gênerai terms. That test is not applicable hère, because no one of 
the claims in the Townsend patent calls for anything more particular 
than a "brake" or "brake mechanism," etc.; but the reason for this 
omission is f ound in the spécification, which inf orms us that this patent 
is not intended to reach the particular form of brake which Townsend 
has devised, but that he reserves for another copending application the 
claims which relate to that part of his invention. This situation em- 
phasizes and confirms our conclusion from the face of the claims in 
suit, viz., that they do not refer to and are not confined to any partic- 
ular form of brake or brake mechanism. 

We should reach the same resuit, if we considered the calls for a 
brake and brake mechanism from the point of view of substantial 
equivalency for the form shown in the drawing. Considering the rea- 
sonable range of équivalents to which Townsend is entitled, and the 
fact that both his gênerai form of the braking mechanism and the de- 

» Columbus Co. v. Eobbins, 64 Fed. 384, 12 C. C. A. 174 ; Western Co. v. 
AVilliams Co., 108 Fed. 952. 48 C. C. A. 159; Rich v. Baldwin, 133 Fed. 920, 
6G C. C. A. 464; Wessell v. United Co., 139 Fed. 11, 71 C. C. A. 423; American 
Co. V. Sexton, 139 Fed. 564, 71 C. C. A. 548. 
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fendant's gênerai form were well known, défendant has made no vital 
departure. In each case, the left-hand travel of the connecter brings 
it into engagement with the clutch élément housed in the hub. In 
each case the clutch élément is thereby actuated, and, in turn, directly or 
indirectly actuates the brake shoe and drives it against the brake drum. 
Defendant's transposition of the drum from the hub to the axle, and 
of the shoe from the axle to the hub, is not, speaking broadly, a ma- 
terial change. The same éléments coact and produce the same brak- 
ing resuit. Although the manner of their coaction is not identical, it 
is similar enough to justify the requirements of the equivalency rule 
in this case. 

The lag spring f orms an élément of claims 27 and 28 ; but défend- 
ant uses substantially the same spring in the same location and arrange- 
ment, and so thèse claims présent no further question on this account. 

The decree below is affirmed, with costs. 

On Pétition for Rehearing. 

Defendant's pétition for rehearing forcefully again présents one po- 
sition not considered in the opinion filed. The opinion assumes that 
defendant's interior hub sleeve 6 is the "tapered clutch élément carried 
by the hub," of claim 19, and that it provides the clutching function 
at the left-hand end of the connecter which is called for when the 
opinion defines Townsend's invention as residing in the "connecter 
sleeve clutching at the pleasure of the rider the driving mechanism or 
the braking mechanism or neither." This assumption in the opinion is 
now challenged because (it is said) this hub sleeve is not a clutch at 
ail, and performs no clutching function, but is one member of a brake 
pair, and is nothing else. 

As matter of strict terminology, the opinion was wrong in calling this 
hub sleeve a "clutch," or a "clutch élément" ; but we think that this 
précision in name is not a matter of substance, and that the hub sleeve 
is fairly within that breadth of définition which, from the record, should 
be given to "clutching" and "clutch élément." Hère, again, we must 
notice, as pointed out in the opinion, the fréquent lack of structural 
distinctions and the uncertain functional distinctions between a clutch 
and a brake. Not only is a clutch a brake while the clutch is being set, 
but while a brake of this class is being set it is a slipping clutch. Hence 
it is obvious that the name by which the part happens to be designated 
is not, of necessity, controlling. Ordinarily, we think of a clutch as 
a device by which two separable members are made continually to re- 
volve in unison ; but Townsend, when speaking of a clutch élément at 
the left-hand end of his connecter, did not use the term in this full 
sensé, since his clutch socket G and its attached recking actuator could 
turn only a small fraction of one révolution. The fact is that the left- 
hand motion of the connecter opérâtes te push an intermediate élé- 
ment which, in turn, pushes one of the brake members. As the motion 
called for by Townsend's form was rotary, he calls this intermediate 
élément a clutch élément. His spécification calls it merely "a suitable 
clutch whereby" the connector sleeve may be connected with the brake 
actuator. 

217 F.— 50 
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When tbe tapered left-hand end of defendant's connecter sleeve 
moving to the left first makes contact with the taper socket in the end 
of the hub sleeve, there is no effect, except that the hub sleeve is pushed 
longitudinally. As soon as the lirait of this motion is réached, there is 
a tendency for the connecter sleeve and the hub sleeve to set together 
and to revolve in unison. This is a clutching tendency, and it takes 
partial effect, but cannot take fuU effect, because one member cannot 
revolve. Eventually, when and while the members are set together, 
neither can revolve, except in unison with the other, and this again 
discloses a clutching function. 

While, as above pointed out, the mutual engagement of Townsend's 
left-hand taper sleeve and its taper socket is not, in the extremest 
sensé, "clutching," it is properly enough so called in the spécification 
and the claim; but "clutching" is only the form of engaging appro- 
priate to actuate Townsend's form of brake. The real ultimate func- 
tion is to "engage and actuate" ; and the mère use in the claim of the 
name "clutch élément" does not prevent extending it to cover an élé- 
ment which, though it engages and actuates, and though it looks like 
a clutch, and though part of the time it acts like a clutch, yet is not 
merely a clutch ail the time. We do not intend hereby to adopt a con- 
struction for claim 19 which will make it coextensiye with certain oth- 
er claims not in suit, which call for any means of engaging instead of 
for taper clutch éléments. There is room for distinction. 

The suggestion in the opinion that "it may be assumed that the con- 
necter and the right half of the sleeve^ 6, lock together with an efficient 
friction clutch," implies inaccuracy when thus stated. They do not lock 
together until the révolution stops; the existing tendency to lo,ck to- 
gether is resisted and retarded. The définitions in the opinion which 
incorporate the clutching function should say "clutching or equivalent- 
ly engaging," and, so reformed, are not open to the criticisms now 
urged. That the method of engaging and actuating employed by de- 
fendant at this end of the connector, if, indeed, it is not "clutching," is 
équivalent, is, we think, sufficiently shown by what has been hère said 
about its opération and what was said in the opinion regarding the 
field of equivalency. 

The pétition also présents a supposititious structure in which the 
left-hand end of the connector and the right-hand end of the hub sleeve 
are not tapered, but hâve vertical, parallel faces, and the left-hand 
movement of the connector opérâtes only to push the hub sleeve along 
into a braking contact at its other end. It is said that hère the taper 
clutch élément would disappear. This suppôsed construction présents 
questions of equivalency, and of uniting in one part the functions of 
two, or the converse, which are not necessarily involved in deciding 
this case. It is sufficient to say of them as we said in Grever v. Hoff- 
man Co., 202 Fed; 923, 927, 121 C. C. A. 281, 285 : 

"It will be time enough to consicîer that question, if such a machine Is ever 
built and works well enough to justify an infringement suit." 

The pétition for rehearing is denied. 
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TKOT LATTNDRY MACHINERX CO., Limited, v. COLUMBIA MFG. CO. 

(District Court, E. Û. Pennsylvania. November 12, 1914.) 

No. 1111. 

1. Patents (§ 46*) — Validitt — Utility of Device. 

Both the constitutional and .statutory provisions relating to the granting 
of patents empliasize the requiremeut tliat an invention, to l)e patentable, 
must be useful, and, to entitle a patent to protection, it must appear tiial 
tlie device is operative. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 54, 55 ; Dec. Dig. 
§ 46.*] 

2. Patents (§ 49*) — Sdit foe Infeingement — Evidence. 

Evidence merely that tlie owner of a patent bas made, but bas ceased 
to make, the patented device, is not admissible as tending to prove its 
inutillty. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 59-62 ; Dec. Dig. 
§ 49.*] 

3. Patents (§ 112*) — Utility of Device — Pkesumption fkom Gbant of Pat- 

ent. 

VVhile the action of the Patent Office, In granting a patent, does not ren- 
der the question of the utility of the patented device res judicata, it is eu- 
titled to weight on that question. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-1G5; Dec. 
Dig. § 112.*] 

4. Patents (§ 49*) — Suit fob Infringemekt — Evidence. 

The fact that neither a patentée nor a subséquent owner of the patent 
bas ever tried out the Invention does not carry any Implication that the 
device is a useless one, but it brlngs such ovraer In a suit for infringe- 
ment within the rule that where a tact is in dispute, and one party bas 
the means of producing évidence that would hâve a convincing bearing, 
but fails to produce it, the court is justified In giving the fuUest weight to 
the opposing proofs. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 59-62 ; Dec. Dig. 
S 49.*] 

5. Patents (§ 328*) — Validitt and Infringement — Dbt-Eoom Hangeb. 

The Bartholonaew patent. No. 924,722, for a dry-room hanger, held void 
on the ground that the device shown Is Inoperative; also held not in- 
fringed if valid. 

In Equity. Suit by the Troy Laundry Machinery Company, Limited, 
against the Columbia Manufacturing Company. On final hearing. De- 
crée for défendant. 

VVm. Steell Jackson, of Philadelphia, Pa., and George L. Wilitinson, 
of Chicago, 111., for plaintiiï. 

W. H. C. Clarke, of Washington, D. C, for défendant. 

DICKINSON, District Judge. To discuss or even refer to the facts 
bearing upon the spécial features of this case would give inordinate 
length to this opinion. Thèse facts are f ound and stated in the spécial 
findings. 

The plaintiflF is the owner by assignment of letters patent No. 924,- 
722, granted June 15, 1909, for a dry-room hanger, its proprietary 
right in which, it asserts, the défendant has infringed. The case for 
the plaintiff on its broad merits is not an appealing one. What it has 

•For otlier cases see sajiie topic cSi S KUMiEK in Dec. & Am. Digs. Viiil to ilate, L. Rep'r Indexes. 
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is, not a device, but a drawing of a device, by which plaintiff is un- 
willing to stand as embodying the invention claimed. There is no évi- 
dence that any such device was ever in use. There is no évidence (ex- 
cept the stipulation referred to later) that any device was ever made, 
except one made to serve as an exhibit model. There is nothing in 
the case from which it could be found that the owner has ever made 
use of this invention, or put it upon the market, or ever intended so 
to do. The défendant company uses dry-room hangers in its business. 
Its employés devised and constructed a form of hanger, its use of 
which is sought to be enjoined. This hanger is admittedly operative 
and superior to anything even remotely suggested in plaintiff's letters 
patent. 

The practical_effect of a ruling in plaintiff's favor would be, not only 
to prevent défendant from using its own device, but to turn the own- 
ership and control of it over to the plaintifï. In a proper case for the 
awarding of an injunction, such a hardship is more apparent than 
real, for the reason that a patentée cannot, of course, be deprived of 
the exclusive use of his invention merely because some one had sub- 
sequently improved upon it; and, if the improver does not patent his 
improvements, the first patentée may use them. Moreover, the courts 
cannot deprive a plaintiff of his property, nor deny to him a right or 
a remedy which lawfully belongs to him because not in sympathy with 
the use which he makes of his own. It is a reason, however, for re- 
quiring him to prove his right and would be a reason for withholding, 
in a proper case, not his légal rights or légal remédies, but those super- 
legal remédies which are awarded, if at ail, not of right, but of grâce. 

The device under discussion is essentially a traveling clothespin. 
The course of its travels is confined to a room artificially superheated. 
This is the dry-room in which the laundried articles are dried out. 
The hanger feature is that the device is attached to and suspended 
from an endless chain, by which it is carried around the room and 
through the superheated air until the article is dried. The hanger 
must be so constructed that the articles may be easily inserted bètween 
the gripping jaws, which will hold them suspended until the drying 
process is complète, and then permit them. to be automatically dropped 
in the réceptacle provided for them. The plaintiff's invention was 
intended to meet thèse requirements. The defendant's device does 
meet them. 

[1] This brings us directly to the défense which we hâve analyzed, 
and will discuss in a somewhat différent order from that in which 
presented. The first feature is lack of utility. The purpose declared 
by the Constitution as the motive for conf erring power upon Congress 
to grant exclusive proprietary rights, and the language employed by 
Congress in prescribing the conditions upon which thèse rights are 
given, laid a like empliasis upon the useful. The power is conferred 
"for the purpose of promoting the progress of science and the useful 
arts." The right is given to him whose invention or discovery is "new 
and useful," and the commissioner is to issue the letters patent only 
if it shall appcar "that the same is sufficiently useful and important." 
This invention is of no use, unless the device embodying it is operative. 
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[2] Hère we must make a short diversion to discuss the question 
of the admissibility of some évidence offered by the défendant bearing 
apon the fact of utility. This was excluded. In déférence to the 
urgency with which the offer was pressed, the ruling vi^as modified 
to the extent that the évidence was permitted to go upon the record 
to be considered if relevant, but not considered otherwise. The évi- 
dence was in the form of a stipulation admitting two facts. One was 
that the plaintiff had made devices as described in the letters patent. 
The other was that they had ceased to manufacture. The déduction 
from thèse facts to be drawn was that the device was inoperative. 
This involves a non sequitur. It is to be observed that there was no 
offer to follow up this évidence with proof of the further fact that 
the discontinuance was due to a failure of the device to work. This 
would hâve been an admission of inutility. It is obvious that a mère 
cessation of manufacture might hâve been due to something which had 
no relation to the merits of the device. The évidence was properly 
excluded and has been disregarded. 

[3] The évidence for the plaintiff consisted of the letters patent and 
the opinion expressed by plaintifï's expert. Every patented device 
bears the indorsement of the Patent Office that it, among other things, 
is "useful." For obvious reasons a working rule cannot be made out 
of the proposition that the fîndings of the office are within the res 
adjudicata principle. Nevertheless, such a finding should carry with 
it something more than a bare prima fade. The Patent Office is a 
co-ordinate branch of government. The courts owe an attitude of re- 
spect toward the opinions which are expressed in the grant of letters. 
Where the office had before it ail that is before the court, such opinion 
is entitled to hâve accorded it ail the force which is the accompaniment 
of judgments which, although not binding, are informative and per- 
suasive. We hâve before us, however, what the Patent Office did not 
hâve, that the only persons who put the operativeness of this device 
to the test of actual use and trial found it would not work. The plain- 
tiff has also in its favor the opinion of its expert. For the views of 
this witness we hâve more than the formality of respect. In ail his 
testimony he was clear, candid, and fair, not yielding, of course, any- 
thing which belonged to the side on which he was called and carrying 
everything which could be urged in its favor as far as it could prop- 
erly go, but yet recognizing also what he owed to his other profession 
of engineering. AH of his testimony carried weight. 

[4] There was, upon the other side, the opposing view of a like ex- 
pert witness for the défendant. In addition to this, there was the tes- 
timony of a man who was one of those who had actually tried this 
device : one who had seen it at work and who had witnessed its fail- 
ure. We hâve the further fact that neither the patentée nor the plain- 
tiff, so far as the évidence discloses, had ever tried out this invention. 
We do not think this carries any implication that the device is a use- 
less one. We do think, however, that plaintiff is within the rule that 
where a fact is in dispute, and one of the parties has the means of 
producing évidence which would hâve a convincing bearing upon the 
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quetrtion and fails to produce it, if there is no implication that he thinks 
the évidence would be against him if produced, it is a reason for giv- 
ing the fullest weight to the opposing proofs. The plaintiff might 
hâve given added weight to the testimony of its expert by giving him 
the opportunity to see the hanger in actual use. This it did not do. 

[5] Lastly, we hâve another witness. This is the model exhibit. 
We think it on the whole to be a witness for the défense. This does 
not mean that an opinion formed from an inspection of the device 
would weigh against the opinion of plaintiff's expert, but it gives added 
weight to the testimony of the witness who subjected the device to the 
test of actual trial, because he testified to a failure in just those fea- 
tures in which, upon inspection, you would expect it to fail. We 
therefore feel, after some hésitation, constrained to find that the de- 
vice is an inoperative one and is lacking in the élément of patentabil- 
ity indicated. 

Another branch of the défense is lack of novelty. The application 
does not distinguish in terms between that to which the claimed in- 
vention relates as already known to the art and that which is claimed 
to be new. This omission, coupled with the absence of précision of 
statement in what is set forth, makes it not a little difficult to be sure 
of the meaning intended to be expressed. If, by the expression "hav- 
ing an object," he meant to state in what the nierit of his invention in- 
hered, then surely he claimed novelty only in his described mode of 
hanger construction below, and including what he terms the "yoke.". 
If this is merely illustrative and is descriptive of a preferred form 
only, then it is difficult to grasp the thought in mind, unless it was 
to broadly cover any hanger attached to a carrier and having a device 
by which articles could be taken hold of and held during transit, and 
which would automatically release its grip at a preselected place. Such 
a claim would be broader than the then state of the art would support 
or justify. 

The claims of the patent with which we are now concerned are 9, 
11, and 14. Claim 14 by itself is unintelligible. Claim 11 is evidently 
intended to cover a device which might be described as the one-half 
of the illustrated device. The claim, therefore, which has been chosen 
to most adequately présent the case for the plaintifï is 9. Of the 
several éléments which make up the parts of the device embraced in 
this claim, the crossbar with the extremities turned down, and having 
buttons or other forms of gripping faces on the ends, was old. The 
releasing arm working on a pivot and having another button or gripping 
face to meet and co-operate with the button on the crossbar was also 
old. One of the new features in plaintiff's device, as the inventor had 
conceived them and as we find he meant to describe them, consisted 
of having the pivoting pins, which held the ends of the releasing arms, 
separated when the hanger had two arms. He accomplished this by 
widening the shank below the crossbar and making of it what he de- 
scribes as a "central depending plate." This was for the purpose 
of accomplishing the two results referred to in the spécial findings. 

Another new feature was that the releasing arm should extend up- 
ward parallel with and close to the shank and should move toward the 
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shank. This also had a purpose, as already found, and was thought 
to necessitate the counterbalance. The inventor's expédient for ac- 
complishing this was to give the arm a right-angle bend upward at 
the bearing point of the grip. This was necessary for another pur- 
pose, which was also a novel feature. This right-angle bend enabled 
the inventer to bring the buttons forming the grip, the part of the arm 
between the button and the pivot, and the pivoting point ail in align- 
ment. This further enabled him to get the horizontal part of the arm 
janibed into the space between the pivot and the end of the crossbar ; 
the article to be suspended being heîd by the bite of the buttons. This 
bas been described as a thrust or pinch, as distinguished from the mère 
force of gravity. lî calls for some resiliency in the métal. He un- 
doubtedly thought the merit of his invention to consist in this, and the 
upward releasing arm parallel with and close to and with the releasing 
motion toward the shank. The feature, upon which stress is laid by 
the plaintiff, of having grips on each side of the central pivoting plate, 
making of the device what is termed a twin, we find to hâve been 
known to the art. We see in principle no distinction between two 
grips spaced so as to take hold at the same time of the two shoulders 
of a shirt, and in like manner taking hold of two handkerchiefs, or 
other articles. Moreover, we doubt that the mère duplication of a 
known device would be a patentable combination. The patentable 
merit of this invention, if it were otherwise patentable, consists in 
that it is a combination of the novel features mentioned with the old 
éléments described. Calling an old thing by a new name does not give 
it patentable novelty. 

The applicant describes his crossbar as a U-shaped yoke. This is 
not a happily chosen or accurately descriptive phrase. If an alpha- 
betical comparison were sought, the Greek letter "Oméga" is more 
readily suggested by the form of this yoke. It has certainly no resem- 
tlance to U. The so-called yoke is nothing more than a crossbar. We 
think therefore the claims of the patent should be restricted to the 
combination named above. 

We wish to accord to the plaintifï the full benefit of the principle 
that, if an idea of value and novelty is présent in a device, the patentée 
is not to lose his rights because of any mère lack of ability to express 
his thoughts with absolute scientific accuracy. Few of us could stand 
such a test. The combining of old things with new, however, while 
it should give a right to the combination found, should not prevent 
another inventer from using the old éléments in combination with 
other new ideas, provided the combination is new, and in it he uses 
only the old éléments with his own novel ones. 

This brings us to the last matter of défense, which is the fact of 
infringement. We find no resemblance in mechanical construction or 
in principle of construction or opération bçtween the device of the 
défendant and that of the plaintifï, except in those éléments which 
were known before the patent in suit was thought of. The view of 
plaintifï's expert that the releasing arms of defendant's device extend 
upward because they are above the grip does violence to the use of 
language and attempts to force a construction which the words will ' 
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not bear. The defendant's grip is almost a counterpart of the Hat- 
field grip. If the situation of the parties were reversed, it could not 
be contended that the plaintiflf's device infringed the defendant's, and 
the converse holds good. They corne in contact only in those éléments 
which are older than the plaintifif's patent. Plaintiflf cannot maintain 
his bill unless he were able to hâve it established that he is the inventor 
of the yoke or the idea of using two known things in couples. 

Défendant has given notice of an application for leave to introduce 
évidence of the use of a device, knowledge of which had corne to 
défendant since the trial. This should be granted, if at ail, only upon 
terms. Défendant has leave to make such application within five days 
on notice to plaintiff. If made and allowed, the case may be set down 
for a further hearing. Otherwise bill dismissed, with costs to défend- 
ant. 

Spécial Findings of Fact and Discussion Thereof. 

1. The plaintiff is the owner by assignment of letters patent No. 
924,722, granted June 15, 1909, for improvements in "dry-room hang- 
ers." 

2. The facts involved in a finding of the features in which the re- 
spective devices of the plaintiff and défendant are common to both in 
f orm and in principle are thèse : 

(1) Each is a "dry-room hanger," designed to aid in the same resuit 
of suspending laundried articles exposed to artificially superheated 
air while being carried through and around a drying room to be 
dried to a place of deposit and to be dropped there by the hanger auto- 
matically releasing its grip. Such hangers are old in the art, and this 
îeature is not of itself included in the claims of the patent, nor is it 
involved in the case further than in the question of wliether plaintiflf's 
device is an operative one. This fact is separately found. 

(2) For the purpose of being thus carried, each has at the top a 
means of attachment to an endless chain transporting contrivance which 
in principle and f orm are alike. The only diflference is that the means 
of attachment provided is from opposite sides. This feature is also 
old in the art, and not of itself covered by the claims. 

(3) Both hangers hâve, below the top part referred to, depending 
shanks, which in principle are alike and perform the same function. 
They diflfer in shape and dimensions. That of the plaintiff is relatively 
long and narrow and has an additional attachment feature which the 
device of the défendant omits. The latter consists of two relatively 
wide and short plates fastened together with screws, and one plate 
sHding into a broad slot provided in the other. This depending shank 
is common to ail hangers, is old in the art and not in itself made the 
subject of any of the claims. 

(4) Each has a crossbar or transversely extending part called in the 
application a "yoke," having half of a gripping device at the ends. 
This latter feature is more fully described in a later finding. They 
difïer somewhat in form and shape, and differ also in construction to 
meet the différent ways in which the same function is performed. In 
function and in principle they are, however, alike. The points of dif- 
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ference, the relation of this yoke to the prior art, and the bearing of 
the patent claims to the yoke feature are ail made the subjects of 
spécifie findings. The patentée describes, in some of his claims, this 
"yoke" as "U-shaped," and the whole hanger as a "U-shaped hanger." 
Neither the yoke shown in the drawing nor in the exhibit is so shaped, 
and there is nothing to indicate what the inventor had in mind, except 
this phrase. The defendant's yoke does not hâve this shape. 

(5) Each has a further depending central shank below the crossbar 
or "yoke." Thèse differ in form, shape, construction, relative posi- 
tion, and dimensions. They are alike only in the respect that each has 
one function common to both. This part of the hanger affords the 
means or base for the support of the arms hereinafter referred to and 
the pivoting points of their movement. The différences can be most 
clearly expressed in connection with another feature of the gênerai 
device. The bearing of the prior state of the art, the difïering func- 
tions, or, more accurately speaking, the added functions which one 
has over the other, and the bearing of the patent claims are separately 
found. 

(6) Each has two arms. Each arm extends from the lower shank, 
to which one end is attached, and in the same direction as the "yoke." 
Each moves as on a pivot at the attached end, so as to permit the other 
end of the arm to move freely and corne back to its original position. 
Each arm in each device has a gripping surface of the other half of 
the gripping device, which is made up by means of this gripping sur- 
face being brought in contact with the corresponding gripping sur- 
face at the end of the yoke; the article to be held suspéhded being 
pressed between the two surfaces. The devices are alike in that the 
two arms are adapted to be moved independently and either simul- 
taneously or at différent times by being brought in contact with any 
construction operating as a cam placed at any point in the course of 
the transportée movement of the hanger which may be desired. The 
effect of contact of arm and cam is to so move one end of the arm as 
to separate the gripping surfaces, thus allowing the article held be- 
tween them to drop in any preselected place. The two devices differ 
radically in the other means provided for meeting the performance of 
the functions which they bave in common. Thèse différences involve 
both mode and principles of construction and of opération, and are 
made the subjects of independent findings. 

(7) In the plaintiff's hanger this central shank takes the form of 
what the patentée described as a depending plate. In position it fol- 
lows that of the upper shank. It is, relatively to that of the défend- 
ant, long and wide. Length is given to it in order that the pins which 
form the pivoting attachment of the arms may be on a horizontal line 
with the bearing point of the gripping surfaces and the part of the 
arm between the pivot and the grip, so that ail may be on the same 
îine or ail in exact alignment. Width is given to it in order that there 
may be a sufficient field of opération, so that there will be no inter- 
férence of one arm with the other at the upper end. This lower shank 
or inverted post, as it is in the defendant's device, takes, in plaintift''s 
design, the form of just what the patentée terms it — "a depending 
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plate." The arm used by the plaintiff starts at the pivotiiig rivet and 
extends laterally outward in a direction parallel with the body bair 
of the yoke, and then is bent at right angles and extends upward to 
an end about one-third of its perpendicular length above the yoke. 
At the angle or elbow thus formed is a cylindrical or barrel-shaped 
knob, the outside line of whose surface supplies the bearing line of this 
half of the grip device. At about one-third of the upward part of the 
arm, a branch or other arm extends outward laterally parallel witli 
the body bar of the yoke. This is a counter balance and lias two func- 
tions. One is to bring tl;ie arm by gravity to drop back to the hori- 
zontal after the grip has been opened, and the other is to form a handle 
by which the operator can force the jaws of the grip down to the 
point where their centers will be in alignment with the lower part of 
the arm and jamb them together. The so-called yoke is of flat or 
plate métal riveted to a crossbar at the bottom of the upper shank. 
The form of the yoke is that, for about three-fifths of its length, it 
extends horizontally and along the crossbar mentioned, and for one- 
fifth of its length at each end is bent downward at right angles, and 
further bent inward in a curve, each end having one-half of a gripping 
device corresponding to that at the angle or elbow of the arm. The 
depending central plate is part of this yoke, and not an extension of 
the shank-post, as in defendant's device. The movement of the arms 
by which the grip is released is toward the shank-post, and then back 
again, and they are given an upright position, so as to narrow the 
field occupied by the hanger in its movement. This field is, however. 
widened by the counterbalance, so that this advantage is lost. The 
arms slide over the surface or face of the yoke, being held in that 
position by the pivoting rivets. The opération is this : The operator 
inserts the laundried article between the jaws. Pressure is then brought 
in by a pull on the counterbalance. This forces the knob on the elbow 
of the arm down so that the alignment spoken of is produced and the 
goods are held by the jamb caused by the knobs, obeying the order 
of the operator to get together. If a little too much force is applied 
to make the jamb, the elbow gripping surface is forced below the 
other, and the hanger then becomes inoperative. This jamb holds the 
article until the hanger is carried to where the cam is placed. The up- 
ward extending arm is pushed toward the shank-post. This raises the 
elbow; the grip opens and the goods drop. The hanger is a "twin." 
in the sensé that the construction on either side of the center is like 
its brother and can operate independently. Being fastened together, 
they are also Siamese. 

(8) In the defendant's device the crossbar or yoke has the outline 
shape of an ox yoke, with the ends curving downward and inward oc- 
cupying the place of bows in an ox yoke. The ends are flattened out, 
and on this flat part there is a rectangular shaped de{)ression, in which 
is placed a fairly well-fitting pièce of bone with a flat surface. This 
is very much like what woodworkers call a "dutchman." This bone 
supplies a gripping surface. In the yoke is a slot extending from 
near the shank-post to the flat end. There are two arms which, when 
at rest, hâve the outline of extended wings. They are inserted in and 
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protrude through the slot aperture o'f the yoke and in line with the 
body bar part of it. From about the middle of the arm there is a 
finger extending downward and curving inward toward the shank-post. 
In this is inserted a bone button, so placed as that the middle point 
of its surface meets the middle point of the other gripping surface. 
From the middle of the yoke and extending downward in line with and 
in continuation of the upper post is a lower shank or inverted post. 
It is in no proper sensé a plate, nor is the plane of its position the 
reverse of the upper shank, as in plaintifï's device. It is short, so 
that its extremity is relatively much above the bearing point of the 
grip. It is also provided with a slot in which the inside ends of the 
arms are inserted, one being placed upon the other, and a foose pin 
inserted through holes in the lips of the slot and the ends of the arms, 
This pin acts as a pivot. The device is operated by the laundried arti- 
cle being inserted between the jaws of the grip. Thèse jaws are so 
placed that a line perpendicular to the outer gripping surface would 
pass above the pivoting pin. The gravity pressure exerted by the arm 
holds the articles in place. The jaws open and release the grip by an 
upward or lifted movement of the arms. The button on this finger 
of the arm is corrugated to add to the grip. It is made of bone to 
protect the goods from rust. 

3. The device of the plaintiff, as illustrated in the drawing and as 
embodied in the exhibit, is inoperative. The métal in the latter is 
résilient. Two causes of its failure are that, if the elbow knob of the 
arm is not forced down so as to hold the goods by the bite of the 
jamb of the lower arm against the knob at the end of the yoke, the 
grip will not hold. If too much force is applied, the knob at the elbow 
of the arm drops to an inoperative position. We find that the device 
cannct be made operative through any improvement in mechanical con- 
struction, and can be made so only by dropping the novel features of 
the device described in the application and claims. 

4. Ail the parts of this device above the yoke are old in the art. 
The construction called the "yoke" is also old, except in respect to 
the novel feature of a relatively wide and long depending plate having 
the spécial and novel functions which this plate was thought by the 
inventer to hâve. The width was given to prevent the releasing arms 
from interfering with each other above the yoke, and this was meant 
to be assisted by the knob of the releasing arm engaging the side of 
the wide plate. Length was given to it, so that the pivoting pin might 
be on the same horizontal plane with the gripping knobs, so as to 
provide the jambing action described. The releasing arms are old, ex- 
cept in the novel feature of having a right-angle bend at the gripping 
knob. so as to permit the arm to extend upward parallel with and 
near the upper shank, in order to reduce the width of the field of op- 
ération. The gripping device is old, except in the novel feature of the 
jambing action above mentioned. The automatic release is old. The 
adjustment of grips at each end of a body or crossbar, so that two 
articles may be held and released at will, is old. The only combina- 
tion of éléments which is novel is that of thèse old éléments above 
described with the new éléments above mentioned. 
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5. The defendant's device has no features in common with the plain- 
tiff's device, except those which are above found to be old. Tiie de- 
fendant's device does not employ or embody any of the features of 
the plaintiff's device, which are found to be novel. 

The défendant has not infringed upon plaintiff's patent. 



STEBEK MACH. CO. v. BANDOil KNITTING CO. et aL 
(District Court, N. D. New York. November 12, 1914.) 

1. Patents (| 287*) — Infbingeuent bt Corporation — Liability op Offi- 

CEBS. 

The fact alone that défendants are directors of a corporation is not 
sufBcient to charge them with Personal liablllty for infringement of a 
patent by the corporation, but an offlcer who was the procuring cause of 
the infringement is liable with the corporation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §i 457-459; Dec. 
Dig. § 287.*] 

2. Païents (§ 328*) — Validitt and Infringement — Knitted Fabric. 

The Steber patent, No. 865,279, for a knitted fabric having a fleece side, 
discloses invention and is valid, and its claims are broad enough to cover 
a fabric having loops, comparatively few in number, on Its face side In 
addition to those on the back required for forming the fleece. Claims 3, 
5, and 7 held infringed. 

3. Patents (§ 328*) — Validitt and Infringement — Knitting Machine. 

The Steber patent, No. 810,578, for a knitting machine designed to pro- 
duce a certain fabric, diseloses invention and is valid, and is not limlted 
to the machine of the latch needle type described and shown in. the spécifi- 
cation and drawlngs, but is Infringed by a machine of the spring needle 
type, in which équivalent parts are so arranged as to eo-operate on the 
same prlnelple to produce the same resuit. Clalm 8 held Infringed. 

In Equity. Suit by the Steber Machine Company against the Ran- 
dom Knitting Company, George W. Cummings, Frank J. Gardner, and 
WilHam E. Proctor. On final hearing. Decree for complainant against 
the Random Knitting Company and Cummings only. 

Suit in equity to restrain alleged infringement of United States let- 
ters patent No. 865,279, dated September 3, 1907, for knitted fabric, 
issued to Bernard T. Steber, assignor to the Steber Machine Company, 
and to restrain alleged infringement of United States letters patent 
No. 810,578, issued January 23, 1906, to said Steber for knitting ma- 
chine, and also for an accounting. 

Richard R. Martin, of Utica, N. Y., for complainant. 
Frederick W. Cameron, of Albany, N. Y., for défendants. 

RAY, District Judge. The knitting machine patent has no necessary 
connection vi'ith the knitted fabric patent, although the machine was 
made with spécial référence to the manufacture or knitting of the knit- 
ted fabric. No question is raised of multifariousness or improper 
joinder, and the évidence has been taken and final liearing had ; both 
parties being content and desirous of having the two patents considered 
at the same time as well as the question of infringement. 

•For other cases see same topic & i mumbeb In Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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[1] The Random Knitting Company is a corporation and défendants 
Cummings, Gardner, and Procter are officers thereof. Gardner and 
Procter are directors simply in the corporation, but are net shown to 
hâve had anything to do with the alleged inf ringement, unless it be that 
they are personally liable because of the fact that they are directors in 
the corporation. I do not understand that this is sufficient to charge 
them with infringement. As to the défendant Cummings, he was the 
pTocuring cause of the infringement, if there be infringement of a valid 
patent, and acted with full knowledge. 

[2] The knitted fabric patent relates to that class of ribbed knitted 
fabrics which hâve wales on one side and meshes on the opposite side, 
and with which is combined a yarn having projected loops which can 
be submitted to a brushing or jigging action, so as to produce a fleecy 
surface upon one side of the fabric. The base fabric is formed of 
an alternating séries of longitudinal wales, knit each from a différ- 
ent yarn, or from the same yarn at différent times, if so desired. The 
stitches forming the wales are ail drawn toward the outside of the 
fabric. The loops forming each wale each include a portion of the 
other yarn Connecting the two neighboring loops at the back of the 
fabric. The Connecting portions of the loops form four-sided meshes 
on the back of the fabric, which thus exhibits on one face parallel longi- 
tudinal wales alternately of différent yarns, and on the other side loz- 
enge-shaped meshes or reticulations formed by the Connecting legs of 
the loops. 

As to the object of the invention the patentée says : 

"The object of my invention is to produce a fabric having superior wearing 
qualities, a considérable amount of elasticity, and a ribbed face side, resem- 
bliug very nearly the 'Strutt' rib, in conjunction with a fleece side. I attain 
this object by knitting a fabric from a plurality of threads, the fabric being 
of double thlckness, each thread or séries of threads forming independent 
wales alternately arrangea, the Connecting threads of each set of wales be- 
ing interknitted with the intervening wales, the wales forming the ribs of one 
side of the cloth, and the Connecting threads forming meshes on the opposite 
side, the fleecing thread being laid between the wales and meshes." 

The patentée says: 

"I hâve produced this fabric In several ways, but would call especial atten- 
tion to my knitting machine patent 810,578, issued January 23, 1906, which 
describes and shows an idéal method of producing such a fabric, and that It 
may be knitted from one or more pairs of threads." 

While ail the claims are in issue, the complainant relies specially on 
claims 3, 5, and 7, which read as foUows : 

"3. A knit fabric comprising two alternating séries of wales of knit loops. 
the Connecting thread of adjacent wales of each séries being caught in and 
embraeed by the knit loops of the intervening wales of the other séries and a 
fleecing yarn looped between the Connecting threads. * * * 

"5. A knit fabric, ail of the knit loops of which appear in wales upon one 
side, the loops of sald wales being drawn between the floats or Connecting 
threads of the adjoining wales, and a fleecing yarn looped loosely through 
said Connecting threads. * * » 

"7. A knitted fabric, ail of the knit loops of which appear in wales upon 
one side, the loops of said wales being drawn between and including a por- 
tion of the floats or Connecting threads of the adjoining wales, and a fleecing 
yarn looped loosely through said Connecting threads." 
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The défendants contend that the basic web of the patented fabric 
is not new. The défendants also daim that, the basic web being old, 
the addition of the supplemental or extra or fleecing or auxiHàry thread, 
it being called by the one or the other of thèse names, in the mode 
and manner and for the purposes described, does not constitute in- 
vention. Considering the results attained and the utility of the fabric, 
and its popularity and large sales, ail of which are established, I can- 
not agrée with the contention of the défendants, and must and do hold 
that the patent is valid, and that the presumption of validity has not 
been seriously shaken, certainly not overcome. 

The défendants make a fabric which has the same basic web, and 
Avhich has the same supplemental or extra or fleecing or auxiliary 
thread, its fabric inserted and woven in in the same way. There is 
no évidence Complainant's Èxhibit No. 1, Défendants' Fabric, and it 
is conceded that this was made in or about the month of April, 1913, 
is not made in accordance with complainant's fabric patent. This seems 
to me to be identical with the fabric of complainant's patent. The 
witness Mason states in substance that the défendants' fabric consists 
of a basic web having on one face a séries of longitudinal wales formed 
by a plurality of knitted loops; which appear to be knit alternately from 
two différent yarns, or from the same yarn at différent feeds, and at 
the back having meshes formed by the legs or floats Connecting the 
loops of alternate wales. The basic web contains a plurality of sup- 
plemental fleecing threads or yarns, which lie between the wales on the 
face of the basic web and the meshes on the back of the same; the 
supplemental yarn being projected in the form of loops, which are 
pulled through the meshes at the back of the fabric. The witness also 
States, in substance, that in défendants' fabric the loops of the sup- 
plemental fleecing yarn are also found to some extent on the face of 
the fabric; that is, on the side showing the needle wales. The wit- 
ness Mason says, and this court' agrées with the conclusion, that the 
fact that in the défendants' fabric the auxiliary yarn has loops on the 
so-called face of the fabric in addition to the loops on the back does 
not avoid the conclusion in any way that défendants' fabric is within 
the claims of the patent in suit. 

If the Steber fabric must be made with at least two body threads, 
and the défendants' fabric is made with one body thread only, it is 
possible and probable that infringement is avoided, if that is the only 
fabric made by the défendants, or the exhibit referred to the alleged 
infringing goods in évidence and conceded to hâve been made by the 
défendants is made with one body or web thread only. I am of the 
opinion that the Steber patented fabric is not necessarily made with 
two or more body yarns. The Steber patent says that the base fabric 
is formed of an alternating séries of longitudinal wales knitted each 
from a différent yarn, or from the same yarn at différent times, if so 
desired. It is conceded that if the Steber patented fabric must neces- 
sarily be made on the machine shown in the patent No. 810,578, for 
knitting machines, that there would be used a plurality of yarns, one 
for each of the alternating séries of wales. ■ But the fabric is not con- 
fined to that machine, and nothing in the fabric patent in suit limits 
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the production of the fabric described in it to any particular machine 
or to any particular method. The fabric patent says that the inventer 
has produced the fabric in several ways. I do not think it is denied 
that the infringing goods in évidence does not hâve in it two body or 
base threads. The witness Mason is positive on this point and says: 

"I hâve made a careful examinatlon of this fabric slnce my former affidavit 
was executed, and I am now able to say that the basic web of said fabric is 
made of a plurallty of yarns, and not of a single yarn." 

It is also contended by the défendants that their fabric does not in- 
f ringe, for the reason that it has supplemental loops, or more properly 
loops of the supplemental thread, not only on the mesh side or back 
of the goods, but, also to some extent on the face of the goods. It is 
self-evident that in the fabric made by défendants usually, if not al- 
ways, more or less of the loops of the supplemental or extra or fleec- 
ing or auxiliary threat are found on both sides of the fabric, but very 
few of thèse loops comparatively appear on the front of the goods. 

This patent is for a product, a knitted fabric, and if the défendants 
make the knitted fabric of the Steber patent in suit it is immaterial, in 
the opinion of this court, that they in manufacturing leave the sup- 
plemental thread in such shape that some loops are found on the front 
side of the goods, or that some supplemental or additional loops on the 
front side are added by any means. In my judgment the addition of 
this supplemental thread in such a manner as to leave some loops on 
the front side, as well as ail the loops demanded by the Steber patent 
in suit on the back, does not avoid infringement. The appearance of 
the fabric is, of course, changed ; but it is the Steber fabric with the 
same basic web and the same supplemental or extra thread added in 
substantially the same way, and the resuit is the same as in the Steber 
patent, except that some loops are added on the front side. The de- 
fendants' fabric comprises two alternating séries of wales of knit loops, 
the Connecting thread of adjacent wales of each séries being caught in 
and embraced by the knitted loops of the intervening wales of the 
other séries, and it has a fleecing yarn looped between the Connecting 
threads. 

The défendants' fabric is also described by claims 5 and 7 of the 
Steber patent in suit. The language of claims 3, 5, and 7 is broad, and 
in my judgment is broad enough to cover loops, comparatively few 
in number, on the face of the fabric. In any event, infringement is 
not avoided by the addition of some loops, comparatively few in num- 
ber, on that side of the fabric. I think it immaterial what the knitted 
fabric of the patent in suit is used for, or for what use it is intended. 
The Steber fabric can be used for making underwear, or for making 
wash cloths and towels, and for many other purposes. The fabric 
made by the défendants can be used, also, for either or ail of thèse 
purposes. I think, and hold, that ail the claims of the Steber patent, 
No. 865,279, are valid, and 3, 5, and 7 are infringed by the défendants 
Random Knitting Company and George W. Cummings. I think it un- 
necessary to décide whether or not the claims other than 3, 5, and 7 
are infringed. 
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There will be a decree as to the Steber knitted fabric patent No. 
865,279, that it is valid, and that claims 3, 5, and 7 are infringed by 
défendants Random Knitting Company and George W. Cummings, but 
not by Gardner and Proctor, and that complainant is entitled to a 
decree for an injunction and accounting. 

The Machine Patent. 

[3] The Steber patent, for knitting machine, No. 810,578, granted 
January 23, 1906, and applied for February 1, 1905, was evidently de- 
signed and patented to enable Steber to manufacture the fabric de- 
scribed in patent No. 865,279, and which was granted September 3, 
1907, and which has just been considered. The claim 8 of this knit- 
ting machine patent, in issue, reads as f ollows : 

"In a knitting machine, tbe combination with a cylinder, needles carried 
théreby, and a plurality of feedèrs for said needles, of means for projecting 
altei-nate needles up eut of action, means for Icnitting wlth the alternate set 
of needles at every feeder, means for causing the sets of needles to inter- 
change, and means for drawing loops of fleecing threads between the shanka 
of the needles raised out of position." 

We hâve in combination a cylinder or its équivalent; (2) needles 
carried thereby and a plurality of feeders for said needles ; (3) means 
for projecting alternate needles up out of action; (4) means for knit- 
ting with the alternate set of needles at every feeder ; (5) means for 
causing the sets of needles to interchange ; and (6) means for drawing 
loops of fleecing threads between the shanks of the needles raised out 
of position. This is a broad claim. Steber had previously invented, 
and he so states, a machine, patent No. 753,645, wherein and whereby 
the alternate needles are rendered inoperative at cach feed, and the 
others operative, and in which the needles interchange from feed to 
feed. 

In the patent in suit it would seem that Steber had in mind a com- 
bination with the needle operating mechanism shown in such earlier pat- 
ent of mechanism designed to lay an auxiliary yarn around the needles 
in the cylinder and to carry such yarn inwardly between the needles so 
as to form loops in that direction. This was the conception of Steber, 
and claim 8, above quoted, is expressed in broad terms. This claim 
covers a machine designed to produce the fabric before referred to, 
and such claim calls for a novel co-operation of mechanism of a wide 
range. It devolved upon Steber to explain the principle of bis ma- 
chine, and the best mode in which he had contemplated applying that 
principle, so as to distinguish it from other inventions. It devolved up- 
on him, also, to point out and distinctly claim the part, improvement, 
or combination which he claims as his invention or discovery. He was 
to describe the mode of opération, and that particular combination of 
devices which distinguish it from other machines. 

For a long time the opération of knitting has been accomplished 
by machines of, in many respects, différent types. One is known as 
the spring needle machine, in which the needles are provided with a 
beard, and are fixed immovable in a cylinder, and the knitting opéra- 
tion is made possible by the rotation of the cylinder. The other type 
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of machine is known as the latch needle machine, in which the needles 
are provided with a hinged latch and are arranged in a stationary 
cylinder, but in such manner that the needles themselves are movable 
vertically. In this type the knitting opération is made possible by the 
vertical movement of the needles. Steber, in applying the principle 
of his invention and describing it, selected and used as the best mode 
for so doing the latch needle machine, the one where the needles hâve 
the hinged latch and the stationary cylinder, with the needles moving 
up and down. He did not confine himself to this type of machine. 
He infringes who uses the spring needle type of machine above men- 
tioned, so arranged as to operate in substantially the same way and 
produce substantially the same resuit as does Steber by using and de- 
scribing the latch needle machine shown in his drawings. 

It is unnecessary, I think, to describe in détail the opération of the 
machine shown in the drawings. Steber bas not limited himself to any 
spécifie mechanism for causing alternate needles to be operative only 
at a given feed, and interchanging the two sets of needles f rom feed to 
feed. Nor has Steber limited himself to any spécifie mechanism for 
forming loops of fleecing thread between the inoperative needles. Ste- 
ber has been given a claim for a combination of means to do thèse 
things broadly. This was allowable and permissible, in view of the 
prior art. We hâve a new resuit. Steber utilizes for the knitting 
opération the alternate needles only at a given feed, and he makes 
the other half of the needles at that particular feed inoperative, and he 
also provides for the interchange of thèse two sets of needles from 
feed to feed, and in co-operation therewith he utilires for the laying 
in and looping of fleecing thread parts that place such threads upon the 
needles and force it between the alternate needles in loops projecting 
through the meshes of the basic fabric and secure the fleecing thread 
between the needle wales and the Connecting threads thereof. Hère, 
in brief , we hâve the conception of the inventer. Both the latch and the 
spring needle type of knitting machines, of varied construction, were 
well known. Parts of machines adapted to thèse two types of machines 
are used to diversify their opération and the product, and were well 
known. Steber devises a new co-operative action between such mech- 
anisms as would give the results he desired. 

The validity of the Steber machine patent was not seriously con- 
tested on the argument. The défendants' alleged inf ringing machine is 
known as a circular spring needle knitting machine. It has a séries 
of needles arranged on a cylinder in circular form. Thèse needles in 
défendants' machine are not provided with latches, but their upper ends 
are recurved and terminate in spring extensions or beards. The cyl- 
inder of needles is rotated during the knitting opération, and the yarn 
is introduced beneath the beards and into the hook portions of the 
needles by the so-called sinker burr or stitch wheel. At a succeeding 
point in the circie of needles suitable parts are co-operatively arranged 
with the rotating needle bed to close the beards of the needles and 
afterwards to raise the previously formed loops from the sbanks of 
the needles and cast oflf the loops. Thèse opérations are repeated at 
every feed in the machine, and the successive courses of loops are 
217 F.— 51 
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formed row upon row to build up the f abric in the same manner, speak- 
ing broadly, as in the latch needle machines. The parts co-operating 
with the needles as above described to effect the knitting opérations in 
its simplest form are the stitch wheel, already referred to, whereby the 
yarn is placed against the needles and within their beards. On the con- 
cave side of the rank of needles and slightly ahead of the stitch wheel 
is found a part called the push-down, a shoe-shaped pièce of métal 
which crowds down on the shanks of the needles the loops placed upon 
them at prior feeds. At a point succeeding the stitch wheel just de- 
scribed is found in the machine a part called the plain presser, which 
is a pièce of métal mounted on a stand with its edge pushing against 
the beards of the needles as they go by and closing the beards. Oppo- 
site this presser on the concave side of the array of needles is found 
a so-called landing wheel, which, set obliquely, meshes in with the 
needles and is adjusted to raise the loops near the bottom of the needle 
shanks up over the closed beards of the needles, and this action is sup- 
plemented by a similar action of the so-called cast-off wheel, which is 
similarly adjusted to raise thèse same loops over the upper ends of 
the needles and thus effect the knitting opération. 

Aside from the usual parts already described in défendants' machine 
is found ahead of the stitch wheel a plush wheel or burr, which has a 
séries of spaced wings provided with semicircular recesses whch are 
arranged to move between the needles as the latter rotate. Every alter- 
nate space between thèse wings is occupied by a pivoted finger, which 
fingers are so located that as the plush burr rotâtes the fîngers bear 
against alternate needles of the bed. The auxiliary or fleecing yarn is 
fed through suitable guides to the recesses in the wings of the plush 
burr and back of the movable fingers. The plush burr is mounted in 
such manner that, as the needles rotate, the auxiliary yarn is intro- 
duced at such an angle and at such a height that the wings of the plush 
burr tend to throw this yarn over the top of each needle, but the mova- 
ble fingers bear against each alternate needle and project above the 
same far enough to prevent the supplemental yarn being thrown over 
thèse needles. The wings mentioned serve to shove the fleecing yarn 
through the line of needles, so that loops of this yarn extend on the 
inner line of needles back of each alternate needle. Between this plush 
burr and the stitch wheel above described is a so-called clearance wheel, 
which acts to push the fleecing yarn down on the shanks of the needles 
and below their beards. 

In défendants' machine, in lieu of the ordinary plain presser above 
described, is found a so-called "one and one eut presser wheel." This 
consists of a metallic disk on the edge of which are notches or openings 
alternately shallow or deep, and this disk is mounted on a suitable 
stand, so that thèse notches engage the beards of the needles as the 
needles rotate ; the shallow notches closing the beards of every alter- 
nate needle, the beards of the other needles remaining open in the deep 
notches. The action of this one and one eut presser wheel thus results 
in the loops of body thread on the shanks of half the needles slipping 
within the beards as they are raised by the landing wheel previously 
described and not being cast off from thèse needles, and the knitting 
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opération is not there performed by those needles as it is by the others. 
The loops of fleecing thread, as well as the loops of body thread, are 
cast off the needles whose beards are closed. The one and one eut 
presser wheel is not shown to hâve been used ever in combination with 
a plush burr until the défendants so used it. 

The question is : Is défendants' machine within claim 8 of the ma- 
chine patent in suit? I think it clearly appears that the défendants' 
machine has in combination the same éléments or devices^ or their 
équivalents, as are found in complainant's machine, that défendants' 
machine has the same mode of opération, and that it accompHshes sub- 
stantially the same resuit. The défendants' machine accomplishes the 
same resuit as complainant's, as it produces the same fabric, in ail things 
identical, except it has the added loops on the wale side of the goods. 
Both machines hâve a cylinder for carrying the needles ; both hâve 
needles mounted in such cylinder ; both hâve a plurality of feeders for 
the needles. Défendants' machine has means for rendering alternate 
needles inoperative, and which means consist of a one and one eut 
presser wheel, which leaves open the beards of alternate needles where 
the knitting opération is effected, and makes such needles there inop- 
erative. It has means for knitting with an alternate set of needles at 
every feed consisting of the well-known parts of spring needle ma- 
chines and the one and one eut presser already mentioned. It has 
means for causing the sets of needles to interchange at every feed, 
consisting of an adjustment of the operative parts already mentioned 
to accomplish that resuit. It has means for forming loops of fleecing 
threads between the shanks of needles not then in opération. 

Has the défendants' machine the same mode of opération as that 
described and claimed and covered by claim 8 of the patent in suit? 
The test of a machine is not its physical appearance, but the principle 
on which it works. The défendants' machine, being of the spring 
needle type, has a différent appearance f rom the complainant's, describ- 
ed in the spécification and illustrated in the drawings of the patent in 
suit, as that is of the latch needle type. I think it clear that Steber orig- 
inated an opération of parts of knitting machines which accomplishes 
a new and useful resuit — 2. resuit that was desired. The défendants 
hâve worked out a similar opération of parts, difïering in détail, but 
operating and acting on the same principle, and with the same resuit. 
The essence of the invention covered by claim 8 of the patent in suit 
is the utilizing for the opération of the alternate needles only at a given 
feed, and making the other half of the needles there inoperative, with 
proper adjustment for the interchange of thèse two sets of needles 
f rom feed to feed, and utilizing parts co-operating therewith that place 
fleecing thread upon the needles and force it between alternate needles 
then inactive in loops projecting through the meshes of the fabric and 
secure it between the needle wales and Connecting threads thereof. 

The défendants, in order to knit the fabric desired, formed of alter- 
nating séries of wales with stitches ail drawn toward the outside of 
the fabric and the loops forming each wale including a portion of the 
yarn which connects the loops of two adjacent wales at the back of 
the fabricj utilized the ordinary parts of spring needle knitting ma- 
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chines and combined therewith a so-called one and one eut presser, 
wheel as already shown. This one and one eut presser wheel, by leav- 
ing open the beards on half the spring needles, prevents those needles 
from performing the knitting opération at that feed, which is precisely 
the needle operating plan of Mr. Steber. And this presser wheel, by 
closing the beards of the other half of the needles, allows the latter to 
perform the knitting opération precisely as in the Steber machine. The 
interchange of the operative and inoperative needles from feed to feed 
is aecomplished in both machines alike merely by a suitable adjust- 
ment of the operative parts, so that the interchange is produced. 
Moreover, in défendants' machine each body thread, when introduced, 
is laid in front of both sets of needles and carried along just as in 
the Steber machine, and thus the Connecting legs of each needle wale 
of the fabric are caught into the adjacent needle wale, forming dia- 
mond-shaped meshes at the back. So much for the parts for the knit- 
ting of the basic web. 

In order to force the fleecing thread in loops between the shanks 
of every other needle, the défendants utilized a so-called plush wheel 
or burr, in the blades of which are semicircular openings to receive the 
auxiliary thread. In every other space between thèse blades are pro- 
vided the movable fingers already described. Thèse blades, meshing 
into the needles and placing the auxiliary thread over half the needles, 
thus force the auxiliary thread between every other needle in loops 
located as desired. In other words, the auxiliary thread is placed in 
front of the alternate needles about to operate, and thèse needles are 
utilized as posts between which loops of the fleecing thread may be 
conveniently carried. So that the blades of the plush burr act in con- 
junction with the alternate needles to locate loops of fleecing thread 
as desired, and secure such thread between the needle wales and Con- 
necting threads of the fabric exactly as do the équivalent parts of the 
machine described in the patent. 

It has been said by the Circuit Court of Appeals in this circuit many 
times that "one who produces the same resuit by the use of devices op- 
erating in substantially the same way is an infringer. It matters not 
that the devices may differ in form, in appearance, and in the manner 
of opération. If they combine to do the same work in substantially 
the same way it is enough," provided you hâve substantially the same 
resuit. It is not contended in this case by the complainant that de- 
fendants hâve utilized the same précise means to accomplish certain 
results used by complainant. The contention is that mechanical équiv- 
alents hâve been substituted, such as are found in the other type of 
machine and as are necessary for its opération ; such type of machine 
being adjusted to operate in the same manner by équivalent means to 
produce the same resuit aecomplished by the complainant. It would 
make this opinion unnecessarily long to go in détail into eomparisons 
of the différent parts of the two types of machine. If the patentée has 
limited himself in his patent to the one type of machine, then he who 
uses the other type, properly adjusting it to accomplish the same resuit, 
does not infringe. But I think that Steber did not so limit himself, and 
that the défendants do infringe when they take a machine of the other 
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type and by tnaking the necessary changes produce équivalents which 
in combination operating in the same way and upon the same princi- 
ple produce the same resuit. 

In my judgment the défendants infringe, and there will be a decree 
that the complainant's machine patent is valid, and that claim 8 is in- 
fringed by the défendants Random Knitting Company and George W. 
Cummings, and for an injunction and an accounting. As to the défend- 
ants Gardner and Proctor, I do not think infringement is made out, as 
they had no active part in the inf ringing acts. No great point was made 
during the trial, and I think the défendants Gardner and Proctor, while 
held not to be infringers, are not entitled to costs. 



THE SOLVEIG. 

(District Court, N. D. California, First Division. May 8, 1914.) 

No. 15206. 

L Admibaltt (§ 70*) — Peocedube-^Pleading — Speciai, Défense. 

In an admiralty court, as in a court of equity or law, a respondent 
may not prove a speciai défense not pleaded, as exceptions in bllls of 
lading in a suit against a carrier for damage to cargo, over the objec- 
tion of libelant, but, if not objected to, such proof will not be disregarded 
but the answer may be amended to conf orm thereto ; and If libelant proves 
such fact in œaking his own case, he bas the burden of showing that re- 
spondent is chargeable with négligence, which renders him liable not- 
witàstandlng the same. 

fEd. Note. — For other cases, see Admiralty, Cent. DIg. §§ 544-556 ; Dec. 
Dig. § 70.*] 

2. Shipping (§ 141*) — Damage to Cargo — Liability of Vessel. 

Cases of wine containing labeled bottles wrapped m straw coverings 
were shipped under a bill of lading reciting that they were shipped in ap- 
parent good order and condition, and providing that the ship should not 
be liable "for any loss oceasioned by breakage, pilferage, wastage, decay, 
or change of character, however caused," or for "leakage, Injury to, or 
soiling of wrappers or packages, however caused." On delivery the goods 
were damaged by the rotting of the straw, the staining of the labels and 
cases, the breaking of bottles, and the substitution of wooden blocks for 
bottles apparently abstracted. There was no proof of négligence on the 
part of the carrier. Held, that ail of such damages were within the ex- 
ceptions In the bill of lading, except the soiling of the labels, and that, as 
that was sufflciently accounted for by the staining of the cases, the 
shipper was not required to prove their good condition when shipped, 
and was entitled to recover therefor. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 493, 497^99 ; 
Dec. Dig. i 141.*] 

3. Shipping (| 106*) — Damage to Cargo — Récitals in Bills or Lading — 

"Appakext Good Order and Well Conditioned." 

Kecitals In bills of lading that the goods were "shipped in apparent 
good order and well eonditloned" apply only to such conditions as are 
visible or falrly ascertainable, and as to those which are not the shipper 
bas the burden of proof, unless the external covering of the goods is so 

•For other cases sec same topic & { ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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damaged when they are delivered at the end of the voyage as to account 
for the injury complained of. 

1E(Î. Note.~For other cases, see Shlpping, Cent. Dlg. §§ 225, 226, 414- 
419; Dec. Dlg. § 106.* 

For other définitions, see Words and Phrases, ï''ii-st and Second Séries, 
Apparent Good Order.] 

In Admiralty. Suit by A. Cora, Incorporated, against the Norwegian 
steamer Solveig; the American Trading Company, claimant. Decree 
for libelant for part of damages. 

T. A. Thacher and Denman & Arnold, ail of San Francisco, Cal., for 
libelant. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for respondent and claimant. 

DOOLING, District Judge. Counsel having become involved in a 
long discussion of the rules of pleading and practice, a moment's atten- 
tion wiU be given to such rules, in so far as applicable to the présent 
case. 

[1] In the admiralty court, as in a court of equity or of law, a de- 
fendant, relying upon a spécial défense, must plead the same before 
he will be permitted, over objection, to make any proofs in support of 
it. This is as true of exceptions in a bill of lading as of any other 
spécial défense. A carrier, sued for damage to goods intrusted to 
him for transportation, and who relies upon the fact that he is exempt- 
ed by the provisions of the bill of lading from liability for such damage, 
must set up in his answer such of the provisions as he relies upon, to- 
gether with an averment that the damage complained of was the 
resuit of some specified cause or causes falling within the exemptions 
contained therein. If he fail to do this, he will not be permitted upon 
the trial to introduce any évidence in support of such défense, if such 
évidence be objected to. If, upon such objection, he ask to amend 
his answer, so as to permit the introduction of such évidence, his ap- 
plication is addressed to the discrétion of the court, and if such amend- 
ment be permitted the libelant will be allowed such time as may be rea- 
sonable in order to meet by his proofs the new issue. If, however, the 
libelant himself in proving his case shall also prove the existence of 
such exemptions and that the damage complained of falls within them, 
the burden is then upon him, before he can recover, to establish the 
fact that, notwithstanding such exemptions, the carrier by reason of 
his négligence is responsible for the injury. Failing to do so, his libel 
will be dismissed. For no court will render judgment in favor of a 
plaintif! whose proof shows that he is not entitled thereto. Similarly, 
if the libelee, without objection, introduces évidence showing such 
exemption, though not pleaded, such évidence will not be disregarded 
by the court; but the answer may be amended to conform to such 
proof. or even in the absence of such amendment the libel may be dis- 
missed. In olher words, the défendant may not prove a spécial défense, 
not pleaded, over the objection of the plaintiff; but, if he do prove it 
without objection, the plaintifif may not afterwards complain. 

*For other cases see same toplc & i 14UI>ibeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[2] In the présent case libelant introduced in évidence the bill of 
lading, which provided, among other things : 

"The ship to be In no way liable for any loss occasloned by breabage, pil- 
ferage, wastage, decay, or change of character, hovvever caused, or for dam- 
age by steam, rain, or spray." 

Also: 

"The ship not to be responslble for leakage, Injury to or solling of wrap- 
pers or packages, however caused." 

The shipment consisted of 619 cases of wiries, each case containing 
labeled bottles incased in wrappers of straw. The damage proved by 
libelant consisted of the rotting of the straw, the stainîng of the labels, 
the staining of the cases, the breaking of bottles, and the substitution 
of wooden blocks for bottles apparently abstracted. The breaking of 
the bottles, the staining of the cases, and the substitution of the blocks 
fall clearly within the exceptions of "breakage, pilferage, and injury 
to or soihng of packages." The rotting of the straw wrappers, it is 
urged, does not fall within any of thèse exceptions; but I am of the 
opinion that it does fall either within the exception "injury to or soil- 
ing of wrappers" or "loss occasioned by decay." 

The libelant, having proved that thèse injuries are within the excep- 
tions, cannot recover therefor in the absence of proof of négligence on 
the part of the libelee. The staining of the labels does not seem to 
fall within any of the exceptions. For the damage thus caused the 
ship must be held liable, if it appear that the labels were in good con- 
dition when received. No proof was offered on this point, other than 
the récital in the bill of lading, "shipped in apparent good order and 
well conditioned." But the bill of lading also contained the récital, 
"Weights, contents, gauge, and value unknown." 

[3] Under thèse provisions the words "in apparent good order and 
well conditioned" ordinarily apply to the external conditions alone, 
and not to conditions which are neither visible nor fairly ascertainable. 
When a question arises at the end of a voyage as to the condition of 
the contents of casks, baies, or cases when received by the ship under 
such provisions, the rule is that the burden is upon the shipper te 
show, by évidence other than thèse récitals of the bill of lading, that 
such contents were in good condition when so received. To this rule 
there appears to be attached this qualification : If the external covering 
of the goods is so damaged when they are delivered as to account for 
the injury to the contents, then such évidence may be dispensed with. 
That is the situation hère. Evidently the cases were not stained when 
received by the ship, or they would not hâve been receipted for as "in 
apparent good order and well conditioned." But when delivered they 
were so damaged by stains, rust, etc., as to account for the condition 
of the labels. This being true, the évidence on the part of the shipper 
as to the actual good condition of the labels when shipped may be dis- 
pensed with. 

The ship will be held liable for the damage caused libelant by the 
injury to the labels, and the case referred to the commissioner to as- 
certain and report the amount of the same. 
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In re ELMORE COTTON MILLS. 

(District Court, S. D. Alabama, N. D. September 11, 1914.) 

No. 1230. 

1. BANKBTJPTCT (§ 474*) — MOETGAQED PBOPERTY — SaLE — KlGHTS OF MORT- 

GAGEB EXPENSES. 

Where mortgaged property of a bankrupt was operated for a time by 
the bankrupt's receiver without the procurement or consent of the naort- 
gagee, and was then sold for less tban the mortgage debt, no part of the 
expansés Incurred in operating the property, nor any fées or compensa- 
tion or costs of admlnistering the gênerai bankruptcy estate, could be 
chargea against the proceeds of the sale to the préjudice of the mortgagee. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-8S4; 
Dec. Dig. § 474.*] 

2. Bankruptcy (§ 474*) — Mortgages — Fobecxosure — Costs and Expenses. 

Where a mortgagee of a bankrupt's property by wrltten agreement au- 
thorized the trustée as her attorney in fact to sell the mortgaged prop- 
erty at public sale under the order of the référée, the proceeds were sub- 
Ject to déduction for the expenses of advertising and a reasonable allow- 
ance for services of the trustée in making the sale. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 878-8S4; 
Dec. Dig. § 474.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the El- 
more Cotton Mills. Pétition to review findings and order of the réf- 
érée allowing the claim of the Robertson Banking Company and 
awarding compensation to the receiver and trustée. Remanded for 
further findings. 

See, also, 217 Fed. 810. 

George Pegram, of Faunsdale, Ala., for petitioner. 

Pettus, Fuller & Lapsley, of Selma, Ala., for Robertson Banking Ce. 

Henry McDaniel, of Demopolis, Ala., for trustée. 

TOULMIN, District Judge. [1] On pétition of Mrs. Marshall E. 
Chamberlain for review of the findings and order of référée, W. K. 
Campbell, in allowance of the claim of Robertson Banking Company, 
and also of the findings and order of allowance of compensation to L. 
C. Lowe, as receiver and trustée of said bankrupt estate. 

"It has been held in a number of cases that mortgaged property cannot be 
charged with the expenses of its sale or the fées of the référée and trustée 
In bankruptcy." In re Zehner (D. C.) 193 Fed. 790. Authorities clted: In re 
Utt et al., 105 Fed. 754, 45 O. C. A. 32 (Circuit Court of Appeals, Seventh 
Circuit) ; In re Williams, 156 Fed. 939, 84 C. O. A. 434 (Circuit Court of Ap- 
peals, iS'lnth Circuit). 

••V\'!iei-e mortgaged property of a bankrupt is sold in bankruptcy proceedings 
• * * for less than the mortgage debt," neither the trustée uor the référée 
nau be allowed any feeg, "either out of the fund or as a charge against the 
morti-'iii-'ee." to the préjudice of the mortgasee. In re Stewart (D. C.) 19-'> 
Fed. Tta, 702 ; lu re Harralson, 179 Fed. 490, 103 C. C. A. 70, 29 L. R. A. 
(X. S.) ToT (Circuit Court of Appeals, Elghth Circuit). 

In this case the mortgagee Chamberlain had no interest in the opéra- 
tion of the cotton mill. It was not done by her procurement, or with 

— — — ■■— - — - „ ..,l— I — , ll.l.l» I M -I — II. 1,1.11.^ 

*For otlier cases se» same topic & S numbër in Dec. & Àm. Digs. 1907 to date, & Rep'r Indexes 



IN BE ELMORB COTTON MILLS 809 

her consent, and no part of the expansé of the same can be charged 
to the fund derived f rom the sale of the mortgaged property. It was 
presumably in the interest of, and for the benefit of the gênerai cred- 
itors of the bankrupt. The petitioning creditors in bankruptcy pro- 
cured the order authorizing the receiver to operate the cotton mill, 
with a limitation to such opération contained in the order. His pos- 
session and opération of the cotton mill, if at ail as receiver, appears 
to hâve been so brief that it is not of sufficient importance to consider. 
It appears in the record that the trustée soon had possession of the 
cotton mill, and proceeded at once to operate it, but it does not ap- 
pear by whose authority. Under the facts of this case as shown in the 
record, it is too well settled for controversy that no part of the ex- 
penses in operating the cotton mill can be charged to the proceeds of 
the sale of the mortgaged property. 

[2] And it is well settled, as a matter of lav^r, that the trustée and 
the référée are not entitled to, and cannot recover any fées or compen- 
sation, or costs of administration of the gênerai bankruptcy estate. 
However, inasmuch as the mortgagees haive, by agreement in writing, 
authorized the trustée, and as their attorney in fact, to sell the mort- 
gaged property at public sale and under the order of the référée, and 
expenses in advertising said sale and the services of the trustée in 
attending to the same, hâve been thereby incurred, I think it just and 
équitable that the costs of advertising the sale made under said agree- 
ment, with reasonable compensation to the trustée for his services in 
the premises, should be allowed out of the proceeds of the sale. The 
court may require thèse expenses to be paid. 

The référée bas in his custody or under his control $17,000, the 
proceeds of the sale of the mortgaged property. In order that the 
court may render a full and proper decree on this review of the record 
in the case it is necessary that it should hâve information of certain 
facts, namely, the amount of taxes due and payable on the property 
for sale under the agreement; the amount of taxes due and payable 
on the property at the time of its sale; the amount of the claim of 
Davis & Furber Machine Company, a prior lien claim and agreed to 
by the mortgagees, and the data on which "the maximum percentage 
fixed by the acts" to the trustée, and the amount thereon allowed by 
the référée. The référée is directed to furnish this information as 
early as practicable. 

Where a referee's findings are not sufficiently definite to enable the 
court, on a pétition for review, to détermine the légal questions in- 
volved, the proceeding will be remanded to the référée for the addi- 
tional facts required. In re Hawley Down Draft Furnace Co. (D. C.) 
214 Fed. 500. 

The judge in the case of In re Zehner, supra, in his opinion, sug- 
gests that : 

"In Loulsiana the niortgage créditer would hâve to regularly foreclose by 
proceedings in court, and therefore it would seem just and équitable that the 
mortgaged property should contribute a portion of the law charges and the 
expense of sale, not exceeding the amount the mortgagee would be forced to 
expend in foreclosure proceedings in the state courts." 
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There is no such law in Alabama as that above referred to in 
Louisiana, but when the mortgage holders, as in this case, had the 
right to enter upon the property and sell it without resorting to judi- 
cial proceedings, no such law as cited is obhgatory. 

The other case in the United States District Court above referred 
to is In re Stewart, 193 Fed. 791. Décisions in both cases by the same 
judge. 



In re ELMORE COTOTON MILLS. 

(District Court. S. D. Alabama. October 1, 1914.) 

No. 1230. 

1, USURT (§ 60*) — WHAT CONSTITUTES — MOBTGAGES. 

•'Usury" Is the reservlng and taklng or contra ting to reserve and taRe, 
elther dlrectly or Indirectly, a greater sum for tiie use of moiiey thuii 
the lawful Interest. Usury Is complète where a direct lotin of nioney 
made, and more than the légal rate of interest, is secured for the for- 
bearance of payment. Hence, where the légal rate of interest was 8 per 
cent., and a mortgage stlpulated for the payment of interest at that rate, 
and also bound the mortgagor to pay for recordiug and the tax required 
to be paid on the mortgage, in violation of the law requiring the lender 
or mortgagee to pay the mortgage tax when he has the mortgage re- 
corded, it was usurious. 

[Kd. Note. — For other cases, see Usury, Cent. Dig. § 133; Dec. Dig. 
S 60.» 

For other définitions, see Words and Phrases, First and Second Séries, 
Usury.] 

2. UsuRT (§ 1») — "Uni-awi-ol Interest." 

"Unlaw-ful interest" is a premium or compensation paid or stipulated to 
be paid for the use of money borrowed beyond the rate of interest estab- 
lished by law. 

[Ed. Note.— For other cases, see Usury, Cent. Dig. § 1; Dec. Dig. § 1.* 
For other définitions, see Words and Phrases, Second Séries, Unlawful 
Interest] 

3, UsuEY (§ 126*) — Défense — Right to Ubge. 

While usury is a Personal défense which ean be taken advantage of 
only by the borrower or his représentatives, and not by a strauger, yet 
where a mortgage debt was usurious, a third party. in interest might in- 
voke the rule that the mortgagee was not a bona fide holder, in order that 
subséquent equities might prevail over it. 

[Kd. Note. — È'or other cases, see Usury, Cent Dig. §§ 304-416; Dec. 
Dig. § 126.*] 

4. MORTGAGES (§ 116*) CONSTRUCTION — INDEBTEDNESS SECUBBD — ;L0AN TO 

Différent Persons. 

Where a mortgage executed by two individuals who operated a cor- 
poration was given to secure their Indebtedness of $10,000 to the mort- 
gagee, and provided that if the mortgagors, or either of tbeui, should 
thereafter become indebted to the mortgagee for money loaued or ud- 
vances made, the mortgage should stand as security therel'or, a? If in- 
cluded in the note secured, such mortgage did not secure a subséquent jii- 
debtedness of the corporation to the mortgagee as against the holder of 
a junior mortgage. 

[Ed. Note.— For other cases, see Mortgages, Cent Dig. §§ 230-232 ; Dec. 
Dig. § 116.*J 

•For other cases see same toplc & S numbee In Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexée 
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6. BAîîKRTrpTCT (§ 474*) — Moetgages — Sale of Moetgaged Peopeett — Pbo- 
CEEDs — Distribution. 

Where a bankrupt corporation opéra ted a cotton mlU-on mortgaged 
real estate, and at the Instance of gênerai credltors Instituted bankruptcy 
proceedings, and the mlU was operated at a loss by a receiver for a time 
without the consent or knowledge of a .iunior mortgagee, and the mort- 
gagees proved their olaims in the bankruptcy proceedings solely to en- 
force their lien on the proceeds of the niorigaged propeity, which was 
sold by the trustée, and the proceeds obtained were insuflîcient to pay 
the mortgage indebtedness, such proceeds were not subject to déduction 
for the loss in operating the mill, nor for any part of the cost or ex- 
penses of administering the bankrupt's estate. 

[lia. Note.— -For other cases, see Bankruptcy, Cent Dig. §§ 87S-SS4; 
Dec. Dig. § 474.*] 

6. Appeal and Ebeoe (§ 931*) — Findings bt Référée — Peesumptions — Re- 

VIEW. 

While findings of fact by a référée in bankruptcy are presumed to be 
correct until the contrary is showu, the weight to be given such findings 
by the reviewiug judge dépends on the charaeter of the évidence, and if 
the findings are based on undisputed facts which are set out in the rec- 
ord, they are entitled to no presumptions in their favor. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. dg. |§ 3728, 
S7G2-3771; Dec. Dig. § 931.*] 

7. Bankruptcy (§ 228*) — Findings by Repérée — Heaking de Novo. 

Where the évidence before a référée in bankmptcy is not In serlous 
conflict, the district court, on review, may disregard the referee's find- 
ings entirely and proceed de novo to reject them for reasons of law, and 
may review the questions presented, though no formai exceptions to the 
referee's décision are filed, and though they were not discussed before or 
by the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. § 228.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Elmore Cotton Mills. Pétition of Mrs. Marshall E. Chamberlain to 
review the findings of the référée allowing the claim of the Robertson 
Banking Company, and also^ findings and order allowing compensation 
to L. C. Lowe, as receiver ând trustée of the bankrupt's estate. Re- 
versed. 

See, also, 217 Fed. 808. 

George Pegram, of Faunsdale, Ala., for petitioner. 

Pettus, Fuller & Lapsley, of Selma, Ala., for Robertson Banking Co. 

Henry McDaniel, of Demopolis, AJa., for trustée. 

TOULMIN, District Judge. At the hearing of the matters referred 
to, and at the time said findings and orders were made, the petitioner 
made objections to the same, which objections were overruled by the 
référée. Whereupon the petitioner prayed that said findings and orders 
may be reviewed, as provided inand by the Bankrupt Law of 1898 (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1913, § 9585]) and 
the gênerai orders in bankruptcy, which was accordingly granted. 

For an understanding of the case as I view it, I shall state the sub- 
stance of its facts so far as I hâve learned them from the record be- 
fore the court. On June 18, 1913, four gênerai creditors of the bank- 

*Por other cases see same topic à S nvmbeeb ia Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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rupt, Elmore Cotton Mills, a corporation, filed an ïnvoluntary pétition 
in bankruptcy against the said corporation. At the same time they, 
by proper pétition, prayed the court to appoint a receiver to take 
charge of the property of the bankrupt, and to préserve the same until 
a trustée should be appointed. The petitioners also asked that the 
receiver be authorized to operate the cotton mills, and to carry on the 
business, etc. For cause shown, deemed sufficient, such authority was 
given as stated, and in the order of appointment, thus : 

"That sucU receiver shall keep a careful and accurate account of the costs 
and expansés of operating said mlll, and If the same cannot be operated with- 
out a loss, he shall at once discontinue operating the same." 

L. C. Lowe was appointed receiver on the recommendation of the 
petitioning creditors. It appears that the said Lowe was subsequently 
acting trustée. It does not appear from the record by what authority 
— whether by élection of the creditors, or by appointment of the réf- 
érée, on the failure of the creditors to elect. It does not appear from 
the évidence in the record when said Lowe ceased to be receiver and as- 
sumed the position of trustée. I infer, from circumstances shown by 
the record, that it was very soon after his appointment as receiver. I, 
however, find in the record, which purports to be an order of the 
référée confirming a report of the trustée and allowing him costs and 
expenses for operating and upkeep of the mill of the bankrupt, and 
also the allowance of compensation to the trustée, the iStatement or 
récital that the claim of said trustée was for operating the mill from 
June 17, 1913, which is an error in date, doubtless made through mis- 
take, inadvertence, or oversight, as the pétition in bankruptcy was not 
filed until the 18th of June, 1913, and the receiver not appointed until 
that day, and I doubt that he took charge and control of the property 
on that day. But in,my view of the case it is not worth while to 
discuss the receiver Lowe's connection with the case and the length of 
time that he acted as such receiver. Mrs. Chamberlain, the petitioner, 
had no connection, with the case at that time, and had no part or inter- 
est in the appointment of the receiver. 

The court had, at the time of said appointment, no knowledge of 
any mortgages on the .property mentioned in the order of appoint- 
ment. It was pre^umed to hâve been made, and was made, in the 
interest of and for the benefit of the gênerai creditors. It appears 
from the. record that on March 17, 1911, Benj. F. Elmore and wife, 
and Mary E. Anderson and husband, made a mortgage to the Robertson 
Banking Company to secure the payment of a note for $10,000, with 
interest at 8 per cent, per annum from date, payable January 1, 1912, 
on certain real estate described therein, a part of which was the land 
on which the Elmore Cotton Mills were situated, with certain personal 
property described in said mortgage, as machinery (a boiler, engines, 
etc.) appertaining to said cotton mills. Said mortgage contains, among 
others, the foUowing stipulations, covenants, and agreements : 

"That said parties of the first part will pay for preparing and recording 
this mortgage, and the privilège tax required by law to be paid thereon, and if 
they fail to do so, said party of the second part may, at its option, pay the 
sMu»'*, and ail sums so paid shall be secured by this mortgage, draw interest 
irom date of payment, and be due January 1, 1912." 
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"That If said Benj. F. Blmore and Mary E. Andersen, of the flrst part, or 
either of them, should hereafter become indebted to sald party of the second 
part, for money loaned, advances made, or by aecount, note, overdraft or 
otherwise, before the note above mentloned is pald in fuU, then, and in any 
of sald erents, this mortgage shall stand as security therefor, the same, in ail 
respects, as if included in said note." 

This mortgage was recorded on March 23, 1911. 

The record also shows that on March 17, 1911, Benj. F. Elmore and 
wife and Mary E. Anderson and husband executed and delivered to 
Marshall E. Chamberlain a mortgage on certain real and personal 
property therein described, being the same ^property covered and de- 
scribed in the aforesaid mortgage to Robertson Banking Company, 
except that part of said property described in Robertson Banking Com- 
pany's mortgage as is sai4 to be situated in Montgomery County, Ala- 
bama. 

The Marshall E. Chamberlain mortgage was made to secure an in- 
debtedness of said mortgagors to her, and evidenced by five promis- 
sory notes, of even date with said mortgage, aggregating in amount to 
$8,670.40. Said mortgage was duly recorded on April 20, 1911. It 
contains the f ollowing statement : 

"It Is partlcularly understood and agreed between the parties hereto that 
this is a second mortgage to a mortgage heretofore glven by the said Benj. 
F. Elmore and wife, Elizabeth Bostic Willett Elmore and Mary Elmore Ander- 
son and D. D. Anderson, her husband, to secure a loan of ten thousand dol- 
lars, and is subordlnated and subservient to said mortgage of ten thousand 
dollars." 

The said mortgage f urther déclares that : 

"The said Elmore and Anderson represent to and covenant with said Mar- 
shall Elmore Chamberlain that, except as to a prior mortgage of ten thou- 
sand dollars they are seised of an indefeasible estate in fee simple in and to 
the above described property, and hâve a right to sell and convey the same. 
The said property is free from any and ail liens and taxes whatsoever." 

The first question presented on thia review is the allowance of the 
claim of Robertson Banking Company in fûU. Said banking Com- 
pany claims the sum of $12,104.88 to be due it on its mortgage, and 
claims the same to be secured thereby. The référée, after hearing 
said claim and the objections to the allowance of certain items of said 
claim filed by the petitioner, Marshall E. Chamberlain, made a total 
allowance of $11,626.36 to said banking company on the said claim. 

First. The petitioner objects to the amount of said claim as allowed 
because a part of the same consists of interest on the principal amount 
of money secured by said mortgage, on which said claim is based, 
shows on its face "that it is a usurious contract, and therefore said 
banking company has forfeited ail légal right to any interest on the 
principal sum secured by said mortgage." 

Second. Petitioner objects to the allowance of the claim of said 
Robertson Banking Company, as based on said mortgage, of the note 
of Elmore Cotton Mills and Benj. F. Elmore, dated December 20, 1912, 
for the sum of $1,127.30 on the grounds that it is not a part of the in- 
debtedness secured by said mortgage ; that said note. was executed after 
the maturity of the note for $10,000, and of the mortgage made to 
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secure said note of $10,000, and that said note of $1,127.30 is not a 
valid part of the indebtedness secured by the mortgage; that said 
mortgage shows on its face that it is a usurious contract; that said 
Banking Company's mortgage is a usurious contract, and said banking 
Company not an innocent purchaser of said note, and therefore it has 
no right to tack the same to the indebtedness secured by said mortgage ; 
that said note of $1,127.30 is not an obligation of the original mort- 
gagors, and therefore it is not a valid part of the indebtedness secured 
by said mortgage. 

[1^ 2] The objection that the mortgage of Robertson Banking Com- 
pany shows on its face that it is a usurious contract is, I think, well 
made. The stipulation and agreement contained in said mortgage "that 
the mortgagors would pay for recording the mortgage and the privilège 
tax required by law to be paid thereon, and if they fail to do so, the 
mortgagee may pay the same, and the sum so paid shall be secured by 
the mortgage, draw interest from date of payment and be due Jan- 
uary 1, 1912," does, in my opinion, render the contract usurious. 

"Usury Is the reservlng and taking or contracting to reserve and take, eitlier 
dlrectly or by indirection, a greater sum for the use of money than tlie lawful 
interest. Unlawful interest is a premium or compensation paid or stlpiilated 
to be paid for the use of money borrowed beyond the rate of Interest estab- 
lished by law." Black's Law Dletionary, page 1206. 

"Usury Is complète where a direct loan of money Is made, and more than 
the légal rate of interest Is secured for the forbearance of payment." Ely v. 
McClung, 4 Porter (Ala.) 128. 

The légal rate of interest in this state is 8 per cent. The note ex- 
ecuted by Benj. F. Elmore and Mary E. Anderson to Robertson Bank- 
ing Company for $10,000 stipulâtes for the payment of interest from 
date at the rate of 8 per cent, per annum. The mortgage made by 
said Elmore and Anderson to said banking company, to secure the pay- 
ment of said note, contains a stipulation, covenant, and agreement that 
said mortgagors would pay for the recording of said mortgage, and 
would also pay the tax required by law to be paid on said mortgage. 
The law provides that tMe lender, the mortgagee, must pay the mort- 
gage tax at the time he has his mortgage recorded. The borrowers, 
Elmore and Anderson, covenanted to pay both sums. It is clear that 
the payment of thèse sums by the borrowers for the lender is more 
than the law allows for the use of the money lent, which, with interest 
at 8 per cent., the borrowers had contracted to pay. Are not thèse 
sums paid or stipulated to be paid a premium or compensation for the 
use of the money borrowed beyond the rate of interest established by 
law? 

It seems to me that this case cornes clearly within the principles of 
the law cited. 

"In determlning whether a contract is Infected with usury, Its substance 
and effect, and not its forœ, is material. The intent to take or reserve more 
than lawful interest for a loan of money, or the forbearance of a debt, must 
exist; and this is deduced from the relations of the parties, their acts conteui- 
poraneous with or subséquent to the contract, and ail attendant circumstanees. 
When this intent exists, and such Is the substance and effect of the contract, 
no form or covering which may be given it, no device or shift, can sustain it. 
A simple loan, or the mère forbearance of an existing debt, which, with the 
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lawful Interest, Is not put at hazard, but Is certalnly to be pald, wlll become 
usurlous by Ingrafting upon it stipulations Intended for the additional profit 
of the creditor, and not as compensation for loss or inconvenience be uiay 
bear." Uhlfelder & Co. v. Carter's Adm'r, 64 Ala. 532. 

[3] While iTiy opinion is that the contract to pay the rnortgage tax 
and the probate judge's fee for recording the rnortgage in addition to 
the 8 per cent, interest on the loan is usurious, the petitioner, the junior 
mortgagee, cannot avail herself of this fact to the extent of defeating 
the senior mortgagee's right to interest on the loan of the $10,000, 
stated and fixed as the considération of the note and rnortgage. 

"Usury is a personal défense, and cannot be set up by strangers" to 
the contract, but only by the parties or their représentatives. McGuire 
V. Van Pelt. 55 Ala. 344. 

Usury is a privilège personal to the borrower, and he only can de- 
feat the claim of interest on the loan because of usury in the contract. 
Fenno et al. v. Sayre, 3 Ala. 458-4.63. But if the rnortgage contract 
debt is usurious, any third person in interest may invoke the rule that 
the mortgagee is not a bona fide holder, and latent or secret equities 
must prevail over it. Smith v. Lehman, Durr & Co., 85 Ala. 394, 5 
South. 204; Meyer v. Cook, 85 Ala. 417, 5 South. 147; Hart v. Adler, 
109 Ala. 467, 19 South. 894 ; Uhlfelder v. Carter, 64 Ala. 532, supra. 

[4] The objection to the allowance of the claim of Robertson Bank- 
ing Company on the note of Elmore Cotton Mills and Benj. F. Elmore 
is on the ground that it is no part of the indebtedness secured by said 
banking company's mortgage. The objection is good. No such in- 
debtedness is provided for in the mortgage. There is nothing said in 
the mortgage in référence to the money loaned or advances made to 
Elmore Cotton Mills. 

There is a stipulation in the mortgage that if Benj. F. Elmore and 
Mary E. Anderson, or either of them, should "hereafter become in- 
debted" to said Banking Company, for money loaned, advances made, 
etc., the mortgage shall stand as security therefor, the same as if in- 
cluded in said note of $10,000. Even if said stipulation were valid and 
effective against the petitioner, the second mortgagee of the property 
sought to be subjected to the claim in question, it is ineffective as to a 
loan or advance made to Elmore Cotton Mills, if any. Said stipulation 
is so vague, indefinite, and uncertain that I greatly doubt its enforce- 
ment in any proceeding. But it is unnecessary to further discuss this 
branch of the case hère. 

"Wben tbe debt secured by a mortgage is tainted with usury, the mortgagee 
cannot claim protection, as a bona flde purcliaser, against a secret equlty of 
whith he had no notice." Smith v. Lehmau, Durr & Co., 85 Ala. 394, 5 South. 
204 ; McCall v. Bogers, 77 Ala. 349. 

"Debts contracted by the niortgagor after the exécution of the mortgage, or 
iiûvances subsequently made to hini by the mortgagee, cannot be taeked to tbe 
mortgage debt * * * to the préjudice of a Junior mortgagee." Sehilïei' 
V. l'ertgin, 51 Ala. 335. 

"The holder of commercial paper, acquiring It on a usurious considération, 
is not a bona flde holder, • * * nor against transactions between the 
malvers * • * with third persons, dealing with them without notice, in 
good faith, on a Taluable considération." Hart T. Adler, 109 Ala. 467-i70, 19 
South. 884, S95. 
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The facts shown by the record are that Benj. F. Elmore and Mary 
E. Anderson, on March 17, 1911, executed a mortgage to Robertson 
Banking Company on certain lands to secure the payment of a loan 
evidenced by a note for $10,000, payable on January 1, 1912, with 
interest from date at the rate of 8 per cent, per annum. On, the same 
day, March 17, 1911, said Benj. F. Elmore and Mary E. Anderson 
executed and delivered to Marshall E. Chamberlain a mortgage on 
said land to secure an indebtedness of said mortgagors to her of $8,- 
670.40, evidenced by promissory notes of even date with the mortgage. 
This mortgage states that it is a second mortgage to a mortgage here- 
tofore given by the said mortgagors to secure a loan of $10,000, and 
is subordinated and subservient to said mortgage of $10,000. The 
mortgagors represented to and covenanted with Marshall E. Chamber- 
lain in the mortgage made to her that the property described therein 
was free from any and ail liens, except as to a prior mortgage of 
$10,000. 

It does not appear from anything in the record that Mrs. Chamber- 
lain had any knowledge or information as to whom said $10,000 mort- 
gage was made, or that it contained a stipulation as to any future 
loans and advances to the mortgagors that might be made by the mort- 
gagee, Robertson Banking Company. There is no statement in the 
Chamberlain mortgage of the existence of thèse facts, and there is no 
proof in the record before the court that Mrs. Chamberlain, at the time 
of the exécution and delivery of the mortgage to her, had any knowl- 
edge or notice that the prior mortgage to Robertson Banking Company 
contained any agreement or stipulation that said prior mortgage should 
stand as security for any money loaned or advanced to or paid for 
said mortgagor, subséquent to the exécution of said prior mortgage, 
except the note fbr $10,000. The banking company's mortgage was 
recorded 6 days after its exécution, and after the exécution of Mrs. 
Chamberlain's mortgage. The note for $1,127.30 was made December 
20, 1912, payable 1 day after date, and being 11 months and 20 days 
after the note for $10,000 secured by the mortgage, was due. The 
Chamberlain mortgage was recorded April 20, 1911, 1 year and 8 
months prior to the exécution of the note for $1,127.30. The three 
other notes made by the mortgagor, Benj. F. Elmore, to Robertson 
Banking Company, subséquent to the note for $1,127.30, payment of 
which is sought out of the proceeds of the sale of the mortgaged 
property, are subject to same ground of objection as to the allowance 
of payment of said note of $1,127.30 out of said proceeds. Whether 
or not they were allowed by the référée the court is not able to say 
from the record. 

The finding and order of the référée in allowing the claim of Robert- 
son Banking Company to the extent of $11,626.36 is, in my judgment, 
erroneous, and is reversed and annulled. The court bas not found 
from the record before it how the référée arrived at the amount of 
$11,626.36 allowed by him and awarded to Robertson Banking Com- 
pany. It finds from that record, ail of which is before it, as shown 
by the referee's certificate of a summary of the évidence that, "By 
agreement between the parties, only the record is submitted for review" 



IN EE ELMORB COTTON MILLS 817 

which includes some oral évidence, therein called wrîtten évidence, in 
contest on the report and compensation of the trustée. When thus 
submitted it is the court's right and duty to décide the case on that rec- 
ord and détermine the respective rights of the parties as, in the judg- 
ment of the court, the law and justice require. 

Tested by the principles of law announced in this opinion, the court 
finds that the total amount due the Robertson Banking Company, 
principal and interest to October 27, 1913, is $9,733.14. This amount 
is found by allowing the $10,000, with interest, credited by $2,656.62 
amount paid on said note, with interest on the balance due on same, 
and in addition thereto insurance premiums paid by said banking 
Company, with interest, $390.76. Total amount allowed by the court, 
for which sum a decree will be entered for said Robertson Banking 
Company, being $9,733.14. A statement of the account of said Robert- 
son Banking Company, as made out under the direction of the court, 
against the proceeds of the sale of the mortgaged property, is hereto 
annexed and filed herewith. 

It will be observed that ail items of Robertson Banking Company's 
claim against said proceeds, being four certain notes executed subsé- 
quent to the exécution of the note for $10,000, and the mortgage to 
secure the same, are excluded and disallowed as a part of said claim. 

[5] The second question presented by the referee's certificate is his 
allowance of the report of the trustée and receiver, and his allowance 
of their compensation as such. In re Williams, 156 Fed. 939, 84 C. 
C. A. 434 (C. C. of Appeals, 9th Cir.). The petitioner, Marshall E. 
Chamberlain, objected to the allowance and order made on said report, 
which was overruled by the référée. The finding and order approv- 
ing said report and allowing the same, and the allowance and com- 
pensation to the trustée also objected to. Said order is before the 
court on pétition for review. The contention is that the trustée op- 
erated the cotton mill at his own risk, and without the knowledge or 
consent of the petitioner, who held a mortgage on the property, and 
that he is not lawfully entitled to retain out of the proceeds of the 
sale of the property, covered by the mortgage, the money alleged to 
hâve been lost by him in the opération of the cotton mill. The further 
contention is that the trustée is not entitled to any compensation out 
of the proceeds of the sale of the property, inasmuch as such proceeds 
are insufïicient to pay the mortgages thereon. There is no question 
as to the validity of the mortgages. 

"A mortgage créditer of a bankrupt, who proves his claim solely for the pur- 
pose of enforclng his lien on the proceeds of the mortgaged property, which 
has been sold by the trustée, does not thereby become liable for his propor- 
tionate share of the cost of the gênerai administration of the estate." Mills 
V. Virginia Carollna Lumber Co., 164 Fed. 168, 171, 174, 90 a 0. A. 154, 21 
L. R. A. (N. S.) 901 (C. C. A. 4th Cir.) ; In re Williams, supra. 

The mortgagee is "entitled to hâve" his "claim paid In fuU, provlded the 
property" mortgaged "would brlng enough." He "Is entitled to hare of the 
proceeds of the sale suflîcient to pay" his "debt and interest, provided there 
is enough. If the property did not brlng enough to pay the debt and Interest 
in full then" he "is entitled to hâve the whole of the proceeds." 164 Fed. 171, 
90 C. C. A. 157, 21 L. R. A. (N. S.) 901, supra. 

217 P.— 52 
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The trustée can acquire no better title or greater right than the 
bankrupt had ; he succeeds to the bankrupt's title — no more, and no 
less — and he takes subject to liens good against the bankrupt at the 
time. Mills v. Virginia, Carolina Lumber Co., supra ; In re Stewart 
(D. C.) 193 Fed. 791. 

"Expense incurred by a trustée In baukruptcy in earlng for real estate 
whleh Is subject to valld mortgages is presumed to be for the protection of tbe 
supposed Interest of gênerai creditors, and unless the mortgagees expressly 
or by * * * implication assent to such expenditures they cannot, In gên- 
erai, be chargea with them." In re Vulcan Foundry & Machine Co., 180 Fetl. 
671, 103 C. C. A. 637 (C. C. A. 3d Cir.). 

In my opinion thèse contentions are sustained and well settled by 
the authorities. 

In the case of In re Harralson, 179 Fed. 490, 103 C. C. A. 70, 29 L. 
R. A. (N. S.) 737 (C. C. A. 8th Cir.) is analogous, and so similar, 
in some of its facts, to the case now before the court that I "will state 
substantiaily the facts of that case, and quote to some extent f rom the 
opinions in the case on those facts. At the time of adjudication of bank- 
ruptcy, the; Ozark Cooperage & Lumber Company had a valid mort- 
gage upon the sawmill and machinery of the bankrupt, securing an 
indebtedness of $1,640. Said Ozark Cooperage & Lumber Company 
proved its claim for the debt before the référée, and the mortgage was 
adjudged valid and the claim allowed. It was stipulated between the 
trustée and said company that the property covered by the mortgage 
might be sold by the trustée under an appropriate order of the réf- 
érée, and clear of the lien of the mortgage, and the lien transferred 
to the proceeds of such sale. The référée made the order authorizing 
the trustée to sell the property, such sale to be subject to approval of 
the référée. The trustée sold the property. It was bid by the mort- 
gagee for $1,500. The sale was approved by the référée, who entered 
an order directing that the property be delivered to the purchaser upon 
the payment of sufficient funds to meet the expenses of the sale and 
commissions, namely $85. The trustée at first only demanded that 
the Ozark Cooperage & Lumber Company, the mo.rtgagee, pay him in 
carrying out its bid $70 for his commissions and $15 for commissions 
to the référée, making an aggregate of $85. Afterwards the trustée 
insisted that said company pay him in money $1,500, being the amount 
of the bid for the property purchased. Said company declined to pay 
the $1,500, or any other sum in money, but insisted on its right to ful- 
fill its bid by entering a crédit of $1,500 upon its secured claim of 
$1,640 which had been adjudged to be a valid lien upon the proceeds 
of the property purchased. The référée thereupon made an order di- 
recting said company to appear and show cause why it refused to pay 
said purchase money. The company filed a return to said order in 
which it set up the grounds for its said refusai, as advised by its 
counsel. Thereupon the référée made an order directing the said 
company to pay the trustée the said sum of $1,500. On the pétition 
of said company duly filed this order was certified to the District 
Court for review. Judge of the court said: "Under the facts hère 
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presented, I am of opinion that the referee's order was erroneous, and 
it should be set aside." The judge further said : 

"There appears to hâve been other property out of the proceeds of vvhlcli 
the costs and expenses of the bankruptcy proceeding could he met; but, 
whether this was the case or not, the seeured creditor was entltled to the 
entire proceeds of the property upon which It had a lien untll its debt was 
fully satisfied, and no part of such proceeds could be properly withlield froui 
it to pay commissions of the trustée and référée or other costs of the bank- 
ruptcy administration." 

This case was taken to the Circuit Court of Appeals, Eighth Cir- 
cuit, by the trustée on pétition for review of the order of the Dis- 
trict Court. The pétition for review was denied, and thereby the 
order of the District Court, vacating and setting aside the order of 
the référée, stood affirmed. In re Harralson, 179 Fed. 490-493, 103 
C. C. A. 70, 29 L. R. A. (N. S.) 737 (C. C. A., 8th Cir.). 

The case before this court is a stronger case for the mortgagee than 
th Harralson Case. In that case the claimant was a creditor of the 
bankrupt, and its claim was seeured by mortgage executed by the bank- 
rupt. In this case the claimant is not a creditor of the bankrupt. 
except in the sensé and contemplation of the Bankrupt Act as "one 
who owns a demand or claim provable in bankruptcy." Collier on 
Bankruptcy, pp. 1-7. 

The Chamberlain mortgage was not made by the bankrupt, and the 
proceeds of the sale of the property covered by the mortgage is in- 
sufficient to pay the debt seeured by it, yet the mortgagee bas no claim 
as a creditor against the bankrupt esta te for the deficiency. The bank- 
rupt estate is not liable for it, on the f acts presented in the record. 

[6] The weight to be given to a finding by a référée in bankruptcy, 
on review by the judge, dépends on the character of the évidence; it 
being entitled to less weight, if a déduction from established facts. 
The judge, having the sanie facts, may as well draw inferences or 
deduce a conclusion as the référée. In re McCrary Bros. (D. C.) 169 
Fed. 485 ; Ohio Valley Bank Co. v. Mack, 163 Fed. 155, 89 C. C. A. 
605, 24 L. R. A. (N. S.) 184. 

The fîndings of fact by the référée are presumed to be correct until 
the contrary is shown. But findings based on undisputed facts which 
are set out in the record are entitled to no presumptions in their favor. 
In re Williams (D. C.) 120 Fed. 542; In re Swift (D. C.) 114 Fed. 947. 

[ 7 ] And where the évidence is not in serions confîict the court is not 
bound by the conclusion of the référée. Authorities supra ; In re Peo- 
ple's Department Store Co. (D. C.) 20 Am. Bankr. Rep. 244, 159 
Fed. 286, the court may disregard the findings of the référée entirely, 
and proceed de novo to reject them for reasons of law; and they may 
be reviewed although no formai exceptions to the referee's décision 
are filed. If any point is presented by the record, then before it, the 
court may consider it although it was not discussed before or by the 
référée. In re Miner (D. C.) 117 Fed. 953, 9 Am. Bankr. Rep. 100; 
In re Samuel Wilde's Sons, 16 Am. Bankr. Rep. 386, 144 Fed. 972. 
75 C. C. A. 601 ; In re People's Department Store Co. (D. C.) 20 Am. 
Bankr. Rep. 244, 159 Fed. 286; In re Samuel Wilde's Sons, 144 Fed. 
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972, 75 C. C. A. 601 ; In re Wood (D. C.) 2 Am. Bankr. Rep. 695, 95 
Fed. 946. 

The facts disclosed by the évidence in this case relating to the claims 
of the Robertson Banking Company and of Marshall E. Chamberlain 
are undisputed. There is no conflict in the évidence as to them. 

It appears f rom the record that Marshall E. Chamberlain proved her 
claim, under her mortgage, before the référée, the validity and correct- 
ness of which claim does not appear from the record to hâve been 
disputed or questioned, but it does not appear from the record that 
the référée found what amount was due her, and what amount she 
might be entitled to thereon to be paid out of the proceeds of the sale 
of the mortgage property. 

The référée finds that the aggregate of the secured claims was more 
than the proceeds of the sale, and he ordered that out of the proceeds, 
after the amounts of compensation for the trustée, ail other lawful 
and proper costs of administration, taxes due, and unpaid hâve been 
deducted, the trustée will pay the claims of Davis & Furber Machine 
Company and Robertson Banking Company, and if a balance then re- 
mained, it should be applied to the claim of Marshall E. Chamberlain. 
The claim of Davis & Furber Machine Company was $1,756.59 and 
the claim of Robertson Banking Company allowed by the référée, 
$11,626.36, and the tax claim of $380.75 amount, in the aggregate, to 
$13,763.70, deducted from $17,000, the proceeds of the sale of the 
mortgaged property, there remains $3,236.30. As it does not appear 
from the record how this sum of $3,236.30 was specifically appropri- 
ated or set apart, and as it does not appear that any spécifie amount 
was found due Mrs. Marshall E. Chamberlain, it is presumed that said 
sum of $3,236.30 was appropriated or set apart as the compensation 
for the trustée and cost of administration, etc., as ordered by the 
référée. 

As the court cannot agrée with the référée in his said finding and or- 
der, it proceeds de novo to state the account. It finds from the undis- 
puted facts, shown by the record, that the amount due Robertson Bank- 
ing Company, as a balance on its claim, principal, and interest, $9,733.- 
14, for taxes, $380.75, adding thereto the amount admitted and agreed 
by the mortgagees to be paid Davis & Furber Machine Company, $1,- 
756.59, makes a total of $11,870.48; deducted from $17,000, proceeds 
of the sale of the mortgaged property, leaves a balance of $5,129.52 
to be applied to the mortgage claim of Marshall E. Chamberlain, and 
which claim the court finds to be due her, $9,891.15, principal, and in- 
terest. 

On the facts presented, I am of opinion that the referee's orders 
in the case are erroneous, and should be vacated and set aside; and 
it is so ordered. 

Some of the facts of the case hâve been neither presented nor found 
with sufficient definiteness to enable the court, with any degree of 
satisfaction, to pass upon the question of compensation to the trustée, 
and commissions, costs, etc., as allowed, and which hâve arisen in the 
case. There is an indefiniteness as to the facts on which the claim 
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was based and allowed, and on what data, "which makes the case un- 
necessarily cloudy." Quoting from the opinion of the court in Re 
Hawley Down Draft Furnace Co., in (D. C) 214 Fed. 501 : 

•'The mind which looks them over returns from the survey with * * • 
much the feeling of Noah's dove. There Is no place upon which to plant your 
feet" 

Amount due Robertson Banking Company : 

Face of note of March 17, 1911 $10,000 00 

Interest on above note to November 22, 1912 1,344 44 

Amount due on note November 22, 1912 $11,S44 44 

Less cash payments of November 10 and 22, 1912 2,656 62 

Balance $ 8,687 82 

Interest on balance to October 27, 1913 654 47 

Amount due on note October 27, 1913 $ 9,342 29 

Insurance premiums paid by Robertson Banlving Company as per 

statement dated August 15, 1913 $378 58 

Interest on premiums paid by Robertson Banking Company from date 

of payment to October 27, 1913 12 27 

Total $390 85 

Amount due on note October 27, 1913 $9,342 29 

Total amount due for Insurance 390 85 

Total amount due Robertson Banking Company $9,733 14 

Mémorandum of amount due Mrs. Marshall E. Chamberlain : 

Principal $8,670 40 

Interest from maturity of notes to October 27, 1913 1,220 75 

Total amount due Mrs. Chamberlain October 27, 1913 $9,891 15 

From January 1, 1912 (the date when the first note became due un- 
der the stipulations of the mortgage) to October 27, 1913 (the date of 
the sale of the mortgage property) was 1 year 9 months and 26 days. 
From January 31, 1912 (the date when the other notes became due) to 
October 27, 1913, was 1 year 8 months and 27 days. The interest was 
figured at 8 per cent. 
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BOSWFXL et al. v. BIG VEIN POCAHONTAS COAL C3. et al. 
(District Court, W. D. Virginia, at Lynchbiirg. November 3, 1914.) 

1. Interest (§ 28*) — Rate — What Law Govekns — Constktjction of Con- 

TEACT. 

Where a promissory note was given and made payable In the same state, 
the question of tlie rate of interest it bears is to be determlned by tlie 
local law. 

[Ed. Note. — For otber cases, see Interest, Cent Dlg. §§ 56-59 ; Dec. Dlg. 
§ 28.*] 

2. Interest (§ 37*) — Stipulations as to Rate — Construction. 

Under the law of Virglna as settled by décision, where a note merel.v 
provides for Interest at a valld stated rate, tlio debt bears interest at tbat 
rate until paynient, refrardless of the rate establi.shod by statute. 

[Rd. Note. — For other cases, see Interest, Cent. Dig. §§ 77, 78 ; Det;. Oi^. 
§ 37.*] 

S. Interest (§ 38*) — Allowance on Judgment — Construction of Statute. 
Code Va. 1904, § 3391, whlch provides that "In any suit in equity, or 
In any action founded on contract, where no jury Is impaneled, judgment 
or decree may be rendered for interest on the principal sum reeovered un- 
til such judgment be pald, and where there is a jury which allows inter- 
est the judgment shall In like manner be for such interest until paymeut," 
does not vest the court with any discrétion as to the rate of interest or 
time to which It runs, but under the settled law of the state, if there is 
a lawful contract rate, it continues after judgment or decree, and if not 
the statutory rate governs, and in either case interest continues until 
payment of the debt 

[Ed. Note.— For other cases, see Interest, Cent Dig. §§ 79-82; Dec. 
Dig. § 38.*] 

4. Statutes (§ 227*) — Construction of Words — "May" in Grant of Power. 

Permissive words in respect to courts or oflicers are Imperatlve in cases 
where the public or individuals hâve a right that the power so conferred 
be exerclsed, and in such cases the word "may," used in the statute, wiU 
be construed to mean "shall" or "must" 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. |§ 308, 309; Dec. 
Dig. § 227.* 

For other définitions, see Words and Phrases, First and Second Séries. 
May.] 

In Equity. Suit by Thomas T. Boswell and others against the Big 
Vein Pocahontas Coal Company and others. On settlement of decree 
of sale. 

Keech, Wright & Lord, of Baltimore, Md., and Geo. W. St. Clair, 
of Tazewell, Va., for complainants. 

Jackson & Henson, of Roanoke, Va., and R. B. Tippett, of Balti- 
more, Md., for Mrs. Browning. 

McDOWELL, District Judge. By a deed dated March 12, 1909, 
Mrs. O. H. Browning, inter alla, leased to one Boswell a tract of coal- 
bearing land lying near Pocahontas, in this district. In addition to 
certain royalties, the considération for the lease was a so-called ''bonus" 
of $200,000. A part thereof was to be paid by April 1, 1909, and the 
balance was payable in three annual installments, due, respectively, in 

•For other cases see same topic & 5 npmeer In Dec. à Am. Dtgs. 1907 f) date, & Rep'r Indexes 
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one, two, and three years. Thèse installments were evidenced by notes, 
made at Pocahontas and payable there. The first of the notes, so far 
as is now material, reads as follows: 
"$50,000.00. Pocahontas, Va. April 1, 1909. 

"One year after date I promise to pay to the order of OUie H. Browning 
fifty thoiisand dollars, witbout oEfset, with interest from date at the rate of 
flve per cent, per anniim. For value reeelved, negotiable and payable at 
First National Bank, Pocahontas, Va. Thos. T. Boswell." 

The two remaining- notes are identical with the foregoing, except 
as to the time for payment. In the lease the provision in respect to the 
notes reads: 

"Payable on the respective days aforesaid, with interest at the rate of 5 
per cent, per auuum froin date until paid." 

The notes were not paid, and a question has been made as to whether 
the sums thus in default bear interest at 5 per cent, until the maturity 
of the notes, until judgment, or until payment. 

[1] The légal rate of interest for the loan or forbearance of money 
in this State is 6 per cent, per annum. Code 1904, § 2817. The ques- 
tions hère are to be decided in accordance with the local law. Ohio 
V. Frank, 103 U. S. 697, 698, 26 L. Ed. 531 ; Holden v. Trust Co„ 100 
U. S. 72, 74, 25 L. Ed. 567; Mass. Ass'n v. Miles, 137 U. S. 689, 691, 
11 Sup. Ct. 234, 34 L. Ed. 834; New Orléans v. Warner, 175 U. S. 
120. 147, 20 Sup. Ct. 44, 44 L. Ed. 96; Cromwell v. County, 96 
U. S. 51, 61, 24 L. Ed. 681 ; Sherwood v. Moore (C. C.) 35 Fed. 109; 
Bolles V. Town (C. C.) 45 Fed. 168, 169; Bond v. John V. Farwell Co., 
172 Fed. 58, 65, 96 C. C. A. 546. 

[2] Under the rule laid down in Cecil v. Hicks, 29 Grat. (70 Va.) 
1, 6, 26 Am. Rep. 391, and in Evans v. Rice, 96 Va. 50, 56, 30 S- E. 
463, the notes, if read without référence to the lease, are to be con- 
strued as meaning interest at 5 per cent, until payment. In the former 
case the bond read: 

"Six months after date, we promise and blnd ourselves * • • to pay 
to John F. Hlcks, or order, the sum of $7,000, v?ith interest at the rate of 12 
per centum per annum from date." 

The opinion reads: 

"It was as compétent for thèse parties to agrée upon 12 as upon 6 per cen- 
tum per annum, as the rate of Interest upon the debt until its payment ; and 
we are of opinion that they did agrée upon 12 and not upon 6 per centum per 
annum as the rate in this case. We think their contract ought to be construed 
preclsely as if the words 'till paid' had been inserted therein after the words 
'from date,' and that such was their obvions meaning." 

In Evans v. Rice, supra, the bond read: "With interest at the rate 
of 8 per cent, per annum, payable annually." It was held that this 
rate prevailed until payment. 

But, even if there were room for doubt as to the proper construc- 
tion of the notes in the case at bar, the wording of the lease (the formai 
and fully expressed contract of the parties) removes, as it seems to 
me, ail possibility of even a plausible contention that the contract is 
otherwise than for 5 per cent, per annum until payment. 
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It is further contended in behalf of Mrs. Browning that a decree 
rendered in this cause in January, 1912, directed the payment to her 
of the "bonus," and that, at least since the entry of that decree, the 
sum due her should bear interest at 6 per cent. That decree cannot 
be properly so construed. The clause relied upon reads : 

" • • • It is further deereed thàt OUie H. Browning * • * shall 
hâve and be entitled to a flrst and prier lien upon the lands • * * for 
the true and lawful balance remalning unpaid upon the bonus payment of 
$200,000 in sald lease mentioned, • * * and ail interest due aud to be- 
come due thereon, the amount of such principal and interest, respectively, to 
be ascertained and reported by the master appointed in thèse proceedings." 

Notwithstanding the facts above set out, it is urgently contended 
that the debt should bear interest at 6 per cent., at least from the date 
of the judgment rendered in this cause on October 27, 1914. My 
own opinion is that the unquestionable contract right of the debtor to 
hâve the interest run at 5 per cent, until payment makes argument un- 
necessary. In Roberts v. Cocke, 28 Grat. (69 Va.) 207, 218, it is said : 

"Wherever there is a contract, express or implied, for the payment of légal 
Interest, the obligation of the contract extends as well to the payment of the 
Interest as It does to the payment of the principal sum, and nelther the courts 
nor the juries ever had the arbitrary power to dispense with the performance 
of such contract, either in whole or in part." 

In Strayer v. Long, 83 Va. '715, 722, 3 S. E. 372, 376, it is said: 

"The next asslgnment of error is as to the allowance of 10 per centum in- 
terest on the Long debt. The contract is for 10 per centum per annum, which 
was a légal rate of interest In this state at that time, if expressly contracted 
for. But it is argued that In this case the court should reduce the rate of 
Interest to 6 per centum from the time when the lands of the défendant were 
taken out of his eontrol.and put in the hands of a reeeiver of the court, thus 
depriving him of the means of paying the debt. * » * But he Is bound 
by his contract as he made it, the same not appearing to be unlawful, nor 
otherwise Invalid. The courts cannot make another contract for the parties." 

I think of no sound reason for ruling that, while a creditor is en- 
titled to hâve a validly agreed upon rate, higher than the regular rate, 
prevail until payment, the debtor is not entitled to hâve a validly agreed 
upon rate, less than the regular rate, prevail to the time agreed upon. 
In either event we hâve a clear contract right, and I know of no prin- 
ciple of law which authorizes the courts to make a new contract for 
the parties. In 6 Va. Law Reg. 658, relied upon by counsel for Mrs. 
Browning, it is said : 

"If a contract is made for interest at the lower rate 'until paid,' of course 
such express agreement would prevail." 

And it is at least doubtful if the editorial in 5 Va. Law. Reg. 113, 
was intended to présent a différent contention. 

It should be added that there are at least two Virginia décisions 
which indicate that the foregoing has been the Virginia rule since a 
very early date. In Brooke v. Roane, 1 Call (5 Va.) 205 (1798), at a 
time when the statutory rate of interest in this state was 5 per cent., a 
judgment bearing interest at such rate was rendered against Brooke. 
When levy of exécution thereon was made, the statutory rate of interest 
having been in the meantime increased to 6 per cent., Brooke executed 
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a forthcoming bond. This bond was forfeited, and the judgment ren- 
dered on the forthcoming bond was for the debt, with interest at 6 
per cent, until paid. The appellate court (page 206) reversed thJs 
judgment and directed the entry of judgment for the debt, "with in- 
terest after the rate of 5 per cent per annum, from the 18th day of 
July, 1797, till parment, and the costs." In Whitehorn v. Hines, 1 
Munf. (15 Va.) 557, 589, Judge Fleming said: 

"It seems to me, therefore, that an account ought to be taken, and that the 
legatees of John Glanton pay thelr ratable proportion of the money due, for 
hire of negroes, and on the sales of the land, with interest at 5 per centum per 
annum, on the latter from the death of William Howell to the time of pay- 
ment." 

This case was also apparently decided on common-law principles. 
The bill was fîled in July, 1800, to set aside a conveyance made in 
1783. 

[3] However, for the sake of complète considération, I shall dis- 
cuss as briefly as may be section 3391, Code 1904, as it may be con- 
tended that this statute gives the court a discrétion to make the debt 
bear 6 per cent., at least from judgment. From such study as I hâve 
made of this statute, and of the Virginia décisions rendered since the 
enactment of apparently its earliest prototype, I think that the statute 
gives no discrétion, in cases where interest is allowed, as to the rate 
or the time to which interest runs, and that, at least in a case such as 
the one before us, there is no discrétion whatever given by the statute. 
I am quite satisfied that this statute should be as implicitly followed 
by this court in a chancery case as in a civil common-law cause, if it 
appli^es at ail. Holden v. Trust Co., supra, 100 U. S. 72, '74, 25 L. 
Ed. 567, in which it is said that "the question is always one of local law," 
was an equitv cause. So, also, was New Orléans v. Warner, supra, 
175 U. S. 120, 147, 20 Sup. Ct. 44, 55 (44 L. Ed. 96) in which it is 
said : " * * * jf ^j^g local law be différent, this court will follow 
it." See, also, Coltrane v. Blake (C. C. A. 4th Cir.) 113 Fed. 785, 791, 
51 C. C. A. 457, an equity case, in which the local law is held to gov- 
ern, and Trust Co. v. Krumseig, 172 U. S. 351, 19 Sup. Ct. 179, 43 
L. Ed. 474. 

The statute in question reads as f ollpws : 

"In any suit in equity, or in an action founded on contract, where no Jury 
Is impaneled, judgment or deeree may be rendered for Interest on the prin- 
cipal sum recovered, untll such judgment be paid ; and where there is a jury, 
which allows interest, the judgment shall, in like manner, be for such interest 
until payment" Section 3391, Code 1904. 

See, also. Code 1887, § 3391 ; Code 1873, p. 1121, § 18; Code 1860, 
p. 733; Code 1849, p. 673; 1 Rev. Code 1819, pp. 208, 508. The 
statute in its original form (Code 1808, p. 29; 3 Shepherd's Statutes 
at Large, pp. 98, 99, §§ 1, 5) was enacted January 20, 1804, and went 
into effect May 1, 1804. 

One reason for the construction I give to this statute is found in the 
provision as to the time to which interest runs when a jury aUows 
interest by its verdict. "The judgment shall, in like manner, be for 
such interest until payment." It seems to me that the words "in like 
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manner" would not appear in this part of the statute, if the former 
clause had been intended to give the court a discrétion as to the time 
to which interest should run. 

Another and stronger reason for such construction is found in the 
Virginia authorities. In Snickers v. Dorsey, 2 Munf. (16 Va.) 505, 
510, the second headnote reads: 

"In gênerai, slnce the Ist of May, 1804, whea Interest Is allowed in equity, 
it should not stop at the tlme when the balance of account is struck, nor at 
the date of the decree, but should run to the payment of such balance." 

The decree of the appellate court reads: 

"And It Is ordered that the cause be remanded to the said court of chaii- 
cery, to be proceeded in upon the principles and for the purpose aforesaiU, 
and also for the purpose of allowlng the appellee interest on the princiiuil 
sum, which may be found due to him, to the time of payment." 

In Dunbar v. Woodcock, 10 Leigh (37 Va.) 628, 654, the trial court 
was held in error to hâve allowed interest from a remote date, the 
decree below was reversed, "with instructions to allow interest on the 
balance which may be found due .from the date of the final decree" 
— necessarily until payment. In Cecil v. Hicks, supra, 29 Grat. (70 
Va.) 1, 3, 8, 26 Am. Rep. 391, the court said: 

"The only question presented by the case to tins court for décision is: Did 
the circuit court err in rendering judgment for interest on the said principal 
sum at the rate of 12 per cent, per annum from the date of said bill till pay- 
ment, instead of interest thereon at that rate from said date till the matui'it>' 
of said bill, and at the rate of 6 per cent, per annum from such maturity uutil 
payment? * * * Upon the whole, we are of opinion that there is no error 
in the judgment, and that it ought to be affirmed." 

In Evans v. Rice, 96 Va. 50, 56, 30 S. E. 463, 465, the third head- 
note, by Professer M. P. Burks, reads: 

"Agreement to Pay Higher than Légal Rate of Interest— How Long Rate 
Continues. — Where a greater than the legàl rate of interest is agreed ou by 
the parties, on a debt to mature in the future, the greater rate continues, iu 
the absence of an agreement to the contrary, after the maturity of the debt, 
and until it is paid." 

It was contended by appellant (see brief filed at Wytheville and now 

bef ore me) : 

"But even though your honors should differ from the vlews above pre- 
sented, and décide that the 8 per cent. Interest which the $3,000 bond bore 
was a part and ingrédient of the purchase price of the property, then we sub- 
mit that said bond could only bear S per cent, interest up to the time of its 
matwi-ity, and that from and after its maturity 8 per cent, would become' 
usurious. • • * " 

The opinion of the court reads : 

"It is contended, however, by appellant, that, even though the transaction 
be not usurious, where a bond is given for the payment of a sum of money 
at a future day, reserving a rate of interest permitted by contract, but greater 
than that established by law, only the légal rate can be recovered after the 
debt becomes due, unless the continuance of the greater rate be expressly 
provided for In the contract itself. This is the law in many jurisdictions, and 
is sustained by courts of the hlghest authority. In this state, however, it 
bas been settled otherwlse, and the rate of interest reserved in the contract 
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continues as an incident of the debt due, in the absence of any stipulation to 
tbe contrary. Cecil v. Hicks, 29 Grat. [70 Va.] 1 [26 Aœ. Kep. 391]." 

In Shipman v. Bailey, 20 W. Va. 140, 145, 146, it is said : 

"In a number of cases in Virginia and elsewtiere the courts hâve decided, 
evidently upon this view of the efCect of the judgment upon the original con- 
tract, that where a debt is contracted for [at] a less or greater rate of interest 
than the laws of the lex fori permit at the time of its enforcement, if au- 
thorized by the laws when or where it was made, the courts of the lex fori 
will not hesitate to give judgment upon such debt, to bear interest at the rate 
specified in the contract, not only to the date of the judgment, but afterwards 
until the debt is paid." 

See, also, Bent v. Patten, 1 Rand. (22 Va.) 25 ; Pickens v. McCoy, 
24 W. Va. 344, 353; Barbour v. Tompkins, 31 W. Va. 410, 7 S. E. 1. 
In 3 Minor's Inst. (2d Ed.) p. 386, it is said : 

" * * * A promise 'to pay $1,CMX) six months after date, with 8 per cent. 
(or 12 per cent., or 3 per cent.) interest,' is prima facie interpreted as a prom- 
ise to pay ?l,0OCt six months after date, with 8 per cent, (or 12 per cent., or 
3 per cent.) Interest, not only until maturity, but afterwards untU paid." 

In 4 Minor's Inst. (3d Ed.) p. 967, it is said: 

"In an action on a contract, where no jury is impaneled, judgment is to be 
entered for interest on the principal sum recovered, from the time the prin- 
cipal was payable, or expressly bore interest, until pay ment." 

In 1 Robinson's (old) Pr. p. 361, citing Code 1819, it is said : 

"In ail actions founded on contracts, where judgment shall be rendered in 
court, if interest be allowed, such interest shall be upon the principal; sum: 
due, and shall continue until such principal sum be paid. And in ail actions 
founded on contracts and tried before a jury, the jury shall ascertain the 
principal sum due, and fix the period at which interest shall commence, if in- 
terest be allowed by them ; and judgment shall be rendered accordingly, car- 
rying on the interest till the judgment shall be satisfied." 

I find nothing in the présent statute which gives the court any discré- 
tion as to the rate of interest. The statute seemingly contemplâtes that, 
where interest is properly allowed^ it shall be at either the statutory 
rate or at the (legally) agreed rate. An entire absence of discrétion as 
to the rate of interest tends to support the conclusion that no discré- 
tion was intended as to the time to which interest, if allowable, should 
run at the legally agreed rate. 

[4] Finally, it must be remembered, in construing this statute, that 
we are dealing with a case in which there is, by an express contract, 
a right on the part of the debtor that the interest shall be at the rate 
of 5 per cent, until payment. Under such circumstances, the word 
"may" in the statute is équivalent to "shall," quoad the rate of in- 
terest and the time to which interest shall run. In Black's Interpret. 
of Laws, pp. 338, 342, it is said : 

"The word 'may' will be construed to mean 'shall' or 'must,' when the pub- 
lic interests and rights are concerned, and when the public or third per- 
sons hâve a clalm de jure that the power shall be exercised. * * * And, 
in gênerai, where the statute enacts that a public officer 'may' act in a cer- 
tain way, which is for the beneflt of third persons, he must act in that way." 
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In Sutherland's Stat. Const. p. 597, ît is said : 

"Permissive words in respect to courts or offlcers are Imperattve In those 
cases in which the public or Indlviduals liave a right tliat the power so con- 
ferred be exercised." 

In Supervisors v. U. S., 4 Wall. 435, 445, 446, 447, 18 L. Ed. 419, 

the statute involved read : 

"The board of supervisors * • • may, if deemed advlsable, levy a spé- 
cial tax. • • • " 

In the opinion it is said : 

"The conclusion to be deduced from the authorlties Is that where power ia 
given to public officers, in the language of the act before us, or In équivalent 
language, whenever the public interest or individual rights call for its exer- 
cise, the language used, though permissive in form, is in fact peremptory. 
What they are empowered to do for a third person the lav? requires shall be 
done. The povrer Is given, not for their beneflt, but for his." 

See, also, Galena v. Amy, 5 Wall. 705, 18 L. Ed. 560. 

It follows that, even if there be in some cases a discrétion given by 
the statute to the court as to the time to which and the rate at which 
interest shall run, there is no discrétion whatever in a case such as we 
hâve hère. The foregoing are the reasons which lead me, in the decree 
of sale of October 27, 1914, to order that Mrs. Browning recover in- 
terest on the bonus payments at the rate of 5 per cent, until payment. 



ABBOTT V. S. B. & B. W. FLBISCHEE, Inc. 

(District Court, E. D. Pennsylvania. November 11, 1914.) 

No. 2756. 

Sales (§ 88*) — Contract tor Sale oï Wool — Action fob Breach — Ques- 
tions FOB JURT. 

In an action for breach of a paroi contract by which plaintiff under- 
took to obtain and to sell to défendant wool of différent grades and at 
différent priées, the question what the contract as agreed upon was held 
properly submitted to the jury as determinative of the rights of the par- 
ties under the Issues. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 248-250 ; Dec. Dlg. 
S 88.*] 

At Law. Action by J. H. Abbott against S. B. & B. W. Fleischer, 
Incorporated. On motion by défendant for new trial. Denied. 

Brown & Lloyd, of Philadelphia, Pa., for plaintiff. 
J. W. Bayard and F. P. Prichard, both of Philadelphia, Pa., for de- 
fendant. 

DICKINSON, District Judge. The reasons for a new trial which 
are now urged and remain to be disposed of are thèse : 

1. Exception is taken to a part of the charge. The exception re- 
lates to a portion of the charge found on page 286 of the stenographer's 
notes. Separated from its context, the observations hère made woulrî 

•For oUier cases see same topic & f numebb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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seem to hâve no relevancy to the issue to be determined by the jury. 
The thought was this : The jury had been asked to find the contract, 
because what it was could be found only f rom the oral testimony, or 
the oral testimony supplemented by letters which the parties had inter- 
changed. The letters were hardly more than memoranda of quantities 
and priées which had been agreed upon. The wool may, in a gênera! 
way, be described as consisting of two qualities, médium wool, which 
was the higher priced wool, and fine wool, or what was also included 
under the gênerai désignation of rejections. The quantity of wool 
embraced in the contract was agreed upon, but there was no distribu- 
tion of it between the two kinds or qualities. A price had been agreed 
upon for médium wools, and another price for rejections ; but hère 
again there was no agreement as to quantity with référence to the re- 
spective priées. Quite a little talk had taken place between the parties, 
and some questions had been raised about the grading. 

The final position of the défendant as to this was that it had been 
agreed that the wool was to be sorted by defendant's grader, but, if 
the grading was not satisfactory, the bargain should be off. The final 
position of the plaintiff was that the défendant had agreed that the 
grading should be fairly donc. The parties knew the conditions under 
which they were bargaining. Thèse were that neither party knew any- 
thing of the wool as to which they were contracting. The expectation 
was that the plaintiff would go out among the farmers of Western 
New York and get the wool which the défendant had agreed to take. 
A schedule of dates and places was arranged between them, constitut- 
ing an itinerary for the plaintiff and the defendant's grader. At the 
first place at which they met, at least two questions and two différences 
arose between them. The plaintiff had gathered a quantity of wool 
which the farmers had brought to the place thus first designated. 
There was in quantity approximately 30,000 pounds. The grader grad- 
ed. The resuit of this grading was that he graded it as 14,000 pounds 
of médium wool and 16,000 of fines or rejections. The plaintiff was 
dissatisfied with and refused to accept of this grading. The meeting 
finally broke up, with the situation being, according to the plaintiff, 
that he tendered the 14,000 pounds of médium wool, and offered to 
deliver the remaining quantity out of the wool which would be found 
at one or more of the subséquent places of visit arranged for. This 
would hâve kept him well within the time limit of his contract. The 
plaintiff was unwilling, and refused to tender the 16,000 pounds of 
rejections, claiming that there was much médium wool among it. He 
did offer, but this was by way of a compromise of the dispute, to re- 
grade the 16,000 pounds himself, take out of it what he considered 
médium wool, and deliver the remàinder as fines or rejections. 

In order to understand the defendant's version of conditions when 
this first meeting broke up, this should be added to the statement al- 
ready made: While the quantity of wool had been agreed upon and 
priées had been named, 47,000 pounds were to be at certain priées, and 
the remàinder at higher orices. The priées were 22 cents and 24 cents 
for médium wool and 17 cents and 18 cents for rejections. The de- 
fendant's version is that the plaintiff demanded 24 cents for the me- 
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dium wool, which the défendant refused to allow. The défendant fur- 
ther insisted on its right to take the whole lot of wool, médium and 
fine, at the priées named, and refused to take the médium wool by it- 
self. As the plaintiff refused to deliver the médium wool, except at 
24 cents, and refused to deliver the fine wool at ail, the défendant de- 
clared a breach of the contract by the plaintiff, and ail further deal- 
ings were off. 

To complète this statement of facts, it should be stated that the plain- 
tiff's version is that, although he did at first ask 24 cents for his mé- 
dium wool, when the défendant insisted upon his right to take the first 
wool offered at the lower price, the plaintiff acquiesced in this, and 
then made a positive formai tender of médium wool at the 22-cent 
price. 

Under ail the facts in the case, and the circumstances and conditions 
under which the parties dealt, the court had submitted to the jury to 
find what the contract was, with respect to whether it was in the al- 
ternative for the médium wool at its price, or fine wool at its price, or 
part of one and part of the other, or whether the contract contemplated 
the plaintiff supplying and the défendant accepting what has been 
termed the crop of the wool as it came from the farmers to be paid 
for, the médium part at one price, and the fine wool part of it at the 
other price, and what was médium and what was fine to be determined 
by a grading. If the latter were the contract, it is obvions that the grad- 
mg affected only the price, and that each party was really bargaining 
for what might be called a price for the whole lot, or, as another way 
of expressing the same thing, an average price per pound. The déter- 
mination of this question, of course, had a very important bearing 
upon the other question of the willingness of the parties on the one 
hand to tender, and on the other hand to accept, the whole lot of 
wool, or only the separate parts of it. One of the possible versions 
of the contract was that the plaintiff should be bound by the defend- 
ant's grading. Another was that in the event of a disagreement the 
contract should automatically end. Another was that the grading 
should be a fair grading. Still another was that the contract was en- 
tirely silent as to the grading. 

It was necessary for the court to charge the jury as to what they 
should do in the event of their finding the contract in this respect to 
be any one of the contracts just above mentioned. It was, therefore, 
necessary to instruct the jury what would follow their finding that 
'there was nothing in the contract about the grading; but there 
was the élément in the contract that the parties were bargaining 
for the whole crop. The part of the charge to which this excep- 
tion is directed dealt with this aspect of the case, and the jury were 
told that in the event of the contract being to buy the whole crop, mé- 
dium and fine, and there being nothing in the contract as to the grad- 
ing, the question of whether the plaintiff was bound to tender the 
16,000 pounds of fine wool depended upon the fact of whether it was 
really fine wool or whether there was an admixture of médium wool. 
This came down to the question of whether the grading had been hon- 
estly and properly done. The part of the charge quoted for exception 
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5s therefore the introduction to the part which immediately follows, 
which should be read with it. 

We are not convinced there was any error in this. The plaintiff had 
a very aggressive version of the contract — that under it it was his right 
to tender either médium wool or fine wool up to the named quantity, 
and that the défendant was bound to accept it, provided only it was the 
quality of wool for which the price called. The défendant just as ag- 
gressively insisted upon its version of the contract, namely, that it was 
entitled to the whole crop of wool, and that the défendant was not 
obliged, after the wool was graded, to pay for the part which the plain- 
tiff was willing to sell, and not get the other part. In the expressive 
phrase of counsel, the défendant was to take and pay for the wool 
which was graded, and its grader was not sent up into New York to 
grade wool which the plaintiff might thereafter sell to somebody else, 
but was sent there to grade wool which had been contracted to be sold 
to the défendant subject to the grading. 

As thèse so-called versions and interprétations of the contract are, 
strictly speaking, différent contracts, we see no escape from the conclu- 
sion that the jury was required to find which of thèse two things was 
the contract in this aspect of it. If the contract was in this respect, as 
contended for by the défendant, that the plaintiff must tender and the 
défendant accept the lot or crop of wool as it was presented for grading, 
then certainly the grading was nothing more than the means of deter- 
mining the sum which the défendant was to pay for the lot. In other 
words, the grading bore upon nothing but the price to be paid for the 
wool. The jury found against the défendant, and the instruction, 
therefore, was that unless the grading was properly donc the plaintiff 
was not bound to tender the low-priced wool. 

2. The défendant also complains of the answer to the defendant's 
second point. This point asks the court to charge that défendant had 
the right, if it was to take the wool, to take the whole lot, and was not 
bound to take a part of it. The answer made to this point was that 
it depended upon what the contract was. We still think this answer 
was correct, because if the contract was not for the entire lot of wool 
as presented for grading, but, for instance, for 47,000 pounds of wool, 
médium or fine, and wool was tendered which the défendant admitted 
to be médium wool, then the défendant would be bound to take it. 

3. The next complaint is to the answer of the court to the defend- 
ant's third point. The affirmance of this point would hâve been the 
équivalent of binding instructions, because the undisputed évidence 
was that the plaintiff's position was as stated in the point. In effect the 
direction asked for was that the plaintiff was bound to tender the en- 
tire lot of wool and not part of it. What has been said above applies 
with equal force to this. 

4. The fourth complaint is directed to the refusai of the court to 
charge as asked for in defendant's fourth point. This point is in légal 
effect a réitération of the third point. The only différence is that the 
fact upon which the point is predicated is stated inferentially in the 
fourth point, instead of positively asserted as in the third point. We 
therefore think it is met by what we hâve said in respect to point 3. 
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5. The final complaint is of the refusai of the court to affirm the de- 
fendant's sixth point, which asked for binding instructions. We are 
unable to see anything upon which this point can be predicated, except 
what has already been discussed with respect to points 3 and 4. 

Whatever merit is left in the défense is dépendent upon the correct- 
ness of the position as assumed and set forth in defendant's third point. 
There can be no différence of opinion over the f act. The plaintiff lim- 
ited his tender of wool after the first grading to the part of the wool 
the défendant had graded as médium, and he refused to deliver as fine 
the part of the remaining wool graded as fine, because there was much 
of it which he claimed to be médium wool. If he was bound to tender 
ail the wool, médium and fine, as graded by the défendant, and at the 
priées named, he committed a breach of the contract, and is certainly 
not entitled to hold the verdict which the jury has rendered in his 
favor. 

No points were submitted by the plaintiff, but, had there been, the 
position would doubtless hâve been taken — must hâve been taken — ^that 
the plaintiff was fulfilling his contract when he tendered wool to the 
contract quantity and of the contract quality, whether médium, fine, 
or both. Had the contract been in writing, and had it foUowed the ver- 
biage of the letters exchanged between the parties, we would hâve felt 
constrained to bave construed the contract in accordance with the plain- 
tiff 's view of it. If this would hâve been the proper construction of 
the contract, then no appellate question springs out of this record. 

The rule for a new trial is therefore discharged. 
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In re CENTI. 

(District Court, W. D. Tennessee, W. D. October 1, 1914.) 

No. 157. 

Aliens (§ 68*) — Natukalization — Proceedings — Second Application. 

Under Naturalization Aet June 29, 1906, c. 3592, § 4 (4), 34 Stat. 596 
(U. S. Comp. St. Supp. 1911, p. 531), which provides that it shall be 
made to appear to thie satisfaction of the court admittlng any alien to 
citizenship that Immediately preceding tlie date of liis application he has 
resided continuously withln the United States flve years at least, and 
that durlng that tlme he has behaved as a man of good moral eharacter, 
etc., where the pétition of an alien has been denled after a hearing on 
the merits, on the ground that he has not behaved as a man of good 
moral eharacter durlng the five years preceding hls application, or for 
other reasons has not complied with such provisions, he cannot malntain 
a second pétition untll the lapse of flve years from the date of the or- 
der denying the flrst. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. i 68.*] 

Pétition by Bartolomeo Centi for naturalization. On plea in bai'. 
Plea sustained, and pétition dismissed. 
See, also, 211 Fed. 559. 

Casey Todd, of Memphis, Tenn., for petitioner. 
Yandell Haun, Asst. U. S. Atty., of Mempiiis, Tenn., for the United 
States. 

McCALL, District Judge. On June 9, 1914, Bartolomeo Centi filed 
his pétition for naturalization, based upon a déclaration of intention 
made May 12, 1910. On September'7, 1914, the United States, through 
its District Attorney, filed a plea in bar to the pétition for naturaliza- 
tion, and alleged "that on the 17th day of May, 1912, the petitioner 
filed a pétition in this court to be naturalized, and that on the lOth 
day of January, 1914, said cause came on to be and was heard by this 
court upon a pétition and proof, when it appeared, among other things, 
that petitioner had repeatedly and for a number of years exercised 
the rights and privilèges of the suffrage, by voting in various élections 
held in Haywood county, Tenn., while not a citizen of the United 
States and in violation of law. Whereupon the court refused to grant 
the petitioner the relief sought, and refused to order issued to him a 
certificate of naturalization, admitting him to citizenship and to be- 
come a citizen of the United States, and dismissed the said pétition, 
and a decree in accordance was entered, which decree was never ap- 
pealed from, and has never been set aside. In re Centi (D. C.) 211 
Fed. 559. Wherefore the United States says that the matters and 
things contained in the présent pétition hâve heretofore been adjudi- 
cated by this court, and are now res adjudicata, as between the peti- 
tioner and the United States of America, they being the identical par- 
ties to both proceedings, involving the same matters; and the United 
States relies upon and expressly pleads said adjudication as a bar to 
this pétition, and as a bar to the relief sought thereunder." 

•For other cases see same topic & § numbee iii Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
217 F.— 53 
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Tht question raised by the plea is: What length of time must 
elapse from the date of an order den)'ing, on the merits, a pétition of 
an alien for naturahzation, before he may properly file a second péti- 
tion for naturalization ? 

There is a paucity of décisions relating to this question, and so far 
as I arn advised none of the fédéral appellate courts hâve passed upon 
it. The fourth section of the Naturalization Act requires, among other 
things, that : 

"It shall be made to appear to tho satisfaction of the court admitting any 
allen to citizerisUp that immediately preceding the date of his application he 
has resided eontinuously wilhln the United States flve years at least, * * * 
and that during that tlme he has behaved as a man of good moral eharacter, 
attached to the principles of the Constitution of the United States, and well 
disposed to the good order and happiness of the same." 

In Re Centi, supra, it was held in January, 1914, that the conduct of 
the petitioner in this case did not comport with the requirement of 
section 4 of the Naturalization Act, supra, and the certificate of nat- 
uralization was denied him, and his pétition dismissed. His moral 
status, as that afifects his qualification for naturalization, was thus 
fixed in January, 1914, and at that time it was adjudged that he had 
not behaved as a man of good moral eharacter, that he was not at- 
tached to the principles of the United States, and was not disposed 
to the good order and happiness of the same. 

The statute requires that it should be made to appear to the satis- 
faction of the court that an alien, applying for naturalization, im- 
mediately preceding the date of his application has resided eontinu- 
ously within the United States for iive years, at least, and that dur-' 
ing that time he had behaved as a man of good moral eharacter, etc. 
This statute does not impose a permanent disability, but it does im- 
pose a disability for the five-year period expressly stated, and I am 
of the opinion that in this case the five-year period begins to run from 
the date the order was entered denying his former application, and that 
he cannot file and maintain a pétition for naturalization in this court 
until the expiration of five years from the date of the former adjudica- 
tion, and then upon proof that satisfies the court that he has complied 
with section 4 of the naturalization act, during that five-year period. 
In re Spencer, Fed. Cas. No. 13,234; In re Trum, 199 Fed. 361; In re 
Folkstad (D. C.) 199 Fed. 363; In re Guliano, 156 Fed. 420; In re 
Manning, 209 Fed. 499. 

To hold otherwise would seem to stamp former adjudications where- 
in an alien has been denied naturalization as a nullity, and an alien 
might file a pétition as often as he is denied citizenship, and that, 
too, one following hard upon the heels of the other. Either the 
order denying citizenship should be of some conséquence, or it should 
not be made. 

It is true the pétition now before me states that on the hearing in 
the former case the conduct of the petitioner, in his opinion, was not 
made clear to the court. If this were true, then the remedy would 
seem to be to hâve seasonably filed a pétition to rehear, and thus to 
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have offered the court an opportunity to more fully understand the 
conditions and circumstances of petitioner's illégal voting. 

It is further alleged that the cause of the déniai of the naturaliza- 
tion has since been cured or removed. The court recalls vividly the 
évidence of the petitioner on the former hearing. The act of having re- 
peatedly and habitually voted, during a period of several years, can- 
not be removed, and in the opinion of the court cannot be cured so as 
to justify the naturalization of petitioner, unless right living in obédi- 
ence to law for the five years next foUowing the date of the former 
adjudication can cure it. 

If the petitioner in this case considered himself aggrieved at the 
action of the court in the former case, he could have sought relief in 
the appellate courts. This he did not do, but cornes with a new 
pétition, within six months after the déniai of his former pétition, 
and in eflfect asks this court to ignore its former action and try this 
case anew. This I think he may not do. If, after the expiration of 
five years from the date of the former adjudication, he desires so to 
do, and is so advised, he may file a pétition for naturalization. 

The resuit is that the plea is sustained, and the pétition dismissed. 
An order will be entered accordingly. 



WHITTED r. SOUTHWESTERN TELEGRAPH & TELEPHONE CO. 

(District Court, B. D. Arkansas, W. D. October 31, 1914.) 

No. 572T. 

1. CotJKTS (§ 339*) — Fedekal Coubts — Confoemitt to State Law — Nonsuii 

— Motion — Time. 

Under the Conformity Act (Rev. St. § 914; Comp. St. 1913, § 1537), 
a fédéral court is required to conform to the laws of the state In which 
the court is held, as to the tlme within which plalntlff may rnove for a 
nonsuit. 

TEd. Note. — For other cases, see Courts, Cent. Dig. § 914; Dec. Dlg. § 
339.*] 

2. DlS-MISSAL AND NONSUIT (§ 10*) MOTION — TiME — STATUTES. 

Kirby's Dig. Ark. § 6167, provides that an action may be dismissed 
without préjudice by plaintiff before final submission of the case to a 
jury, or to the court where trial is by the court. Hcld that, where a mo- 
tion to dii-ect a verdict for défendant had been granted, but the verdict 
had not been actually signed whea plaintifC moved to take a nonsuit, the 
motion was too late. 

[Ed. Note. — For other cases, see Dlsmissal and Nonsuit, Cent. Dig. { 
24 ; Dec. Dlg. § 10.*] 

3. DiSMIBSAL AND NONSUIT (| 10*) MOTION TiME DISCRETION. 

Where plaintlff's case had been fully developed, and no important év- 
idence offered by him had been excluded, and there was no surprise, the 
court, having sustained a motion to direct a verdict for défendant, would 
not, in the exercise of discrétion, grant plaintifC's motion for leave to take 
a nonsuit. 

[Ed. Note. — For other cases, see Dismlssal and Nonsuit, Cent Dig. § 
24 ; Dec. Dlg. § 10.*] 

•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by Burt Whitted against the Southwestern Tele- 
graph & Téléphone Company. On motion to set aside a judgment aud 
grant plaintif! leave to take a nonsuife Denied. 

R. E. Wiley, of Little Rock, Ark., for plaintiff. 

A. P. Wozencraft, of Dallas, Tex., and Walter J. Terry and Ed- 
ward B. Downie, both of Little Rock, Ark., for défendant 

TRIEBER, District Judge. The facts, in so far as they are applica- 
ble to this motion, are as f ollows : 

After ail the évidence had been concluded, counsel for plaintiff sub- 
mitted to the court some spécial instructions to be given to the jury. 
The court, after examining them, announced that the instructions 
would be refused, and that in view of the uncontradicted évidence in 
the case a directed verdict for the défendant would be given, if coun- 
sel for défendant requested it. Thereupon counsel for défendant an- 
nounced that he intended to make such a motion, and said something 
else, which the court did not understand. The court then announced 
that, if no request for an instructed verdict was made, counsel might 
proceed with the argument. Counsel for défendant again arose, and 
stated that evidently the court did not understand him, as he had asked 
for an instructed verdict. The court thereupon announced that the re- 
quest would be granted, and directed the clerk to submit to the jury 
the verdict to be signed by one of the jurors. It was then that counsel 
for the plaintiff requested leave of the court to dismiss the case with- 
out préjudice, which request was denied by the court. This request 
was made before the verdict had been actually signed by the jury. 

The authorities on the question as to when the court may permit a 
voluntary nonsuit are anything but harmonious. Some of the courts 
hold that no nonsuit can be taken after the motion for a directed ver- 
dict has been made ; others hold. that the action may be dismissed at 
any time before the court announces its décision, but not thereafter. 
Some of the courts hold that it may be taken at any time before the 
court has actually directed the jury to return the verdict, but not 
thereafter ; and still others hold that the cause may be dismissed at any 
time before the verdict has been actually signed by the jury. For the 
reasons hereinafter stated it is unnecessary for the court to détermine 
in this cause which of thèse views should be adopted. 

[ 1 ] There is also a différence of opinion among the national court^ 
as to whether the statutes of the state in which the court is heid are 
binding under the Conformity Act of Congress (section 914, R. S.); 
but that question has been determined by the Circuit Court of Appeals 
of this circuit in Chicago, etc., Ry. Co. v. Metalstaff, 101 Fed. 769, 41 
C. C. A. 669, and is authoritative in this court. It was there held that 
the national courts should be governed by the laws of the state in which 
the court is held. 

[2] Section 6167 of Kirby's Digest of the Statutes of Arkansas 
provides : 

"An action may be dismissed wlthout préjudice to a future action: First. 
By the plaintifE before the final submission of the case to the jury, or to the 
court where the trial is by the court." 
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This statute was construed by the Suprême Court of the state in 
St. h. S. W. Ry. Co. V. Sewing Machine Co., 69 Ark. 431, 64 S. W. 
96, and the court there adopted the rule estabhshed by the Suprême 
Court of Kansas in Ashmead v. Ashmead, 23 Kan. 262; the statute 
of that State being, like that of Arkansas, that: 

"After a case has beeu flnally submitted to the jury or the court, the plain- 
tiff has no right to disiniss the action without préjudice to a future action ; 
but, wliile ail légal right on the part of the plaintifC has ended, the court may, 
in its discrétion, and to prevent Injustice and wrong, permit the plaintifC to 
recall such submission, and dismiss without préjudice ; and in such case the 
action of the court, unless it has abused its discrétion, is no ground of error." 

In St. Joseph, etc., Ry. Co. v. Dryden, 17 Kan. 278, Mr. Justice 
Brewer, delivering the opinion of the court, said : 

"Where a demurrer to the évidence is sustained, the case is ready for judg- 
ment. It has been flnally submitted to the court, and the plaintiff has no 
more right to dlsniiss then than he has after a verdict is returned. The case 
is decided, and the plaintiff has no right to avoid that décision by a dismissal." 

The statute of Nebraska is identical with that of this state, and in 
Bee Building Co. v. Dalton, 68 Neb. 38, 93 N. W. 930, 4 Ann. Cas. 508, 
it was held that to permit a dismissal of a cause after the court had an- 
nounced that a demurrer to the évidence was sustained, although 
the verdict had not yet been signed, was error, and reversed the trial 
court for permitting it. 

[3] It is true that there is a discrétion left to the courts; but it is 
not an arbitrary discrétion, but one which will promote the ends of 
justice, and is authorized by the well-established principles of lavv. If 
there had been some surprise during the trial of the case, or if some 
important évidence offered by the plaintiff had been excluded because 
of some technical defect, and by reason thereof his case was not fully 
developed, the court would be justified, in the exercise of its discré- 
tion, to permit a dismissal of the action, and thus give the plaintiff 
an opportunity to présent his case fully. But in the instant case the 
entire case had been fully developed ; none of the évidence offered by 
the plaintiff' was excluded Nor is it claimed there was any surprise 
by reason of the évidence introduced by the défendant. For this rea- 
son it would be an abuse of discrétion for the court to deprive the 
défendant of the right to hâve the case finally disposed of, and compel 
it to undergo the expense of a new trial. In Bee Building Co. v. Dal- 
ton, supra, this question was fully discussed, the court saying: 

"One who Is defendlng against a claim which he believes to be unjust ought 
not to be subjected to the expense of litlgation which settles nothing. And 
since he is not permitted to choose another forum when it is discovered that 
the court is against him, it is manifestly unfair to give the plaintifC an un- 
limited freedom of choice. The taxpaying publie, too, hâve rights which it 
may be presnmed the Législature took Into account in adopting section 430 
[Code Civ. Proc.]. It is, o( course, entirely proper that courts should be main- 
tained at public expense to hear and détermine ail controversies that may be 
.submitted to them ; but it is no part of the business of the state in admin- 
istering justice to provide for sham trials, or to malntain courts for expéri- 
mental investigation. Indeed, it would be a reproaeh to our judicial system 
to permit a defeated litigant to abandon his case and sue again, thus harassing 
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the détendant and wastlng money raised by taxation for public piirposea Our 
conclusion is tliat the court erred in sustaining plaintiff' s motion." 

The signing of the verdict by the jury is a mère ministerial or céré- 
monial act. It is the décision of the court which is the judgment. 
Judgments of courts are of a higher grade than the signing of a ver- 
dict, and it has been uniformly held that the judgment of a court is its 
pronouncement from the bench; the record only being the évidence 
of what the court decided. - Freeman on Judgments, § 38 ; United States 
V. Stoller (D. C.) 180 Fed. 910; American Mortgage Co. v. Williams, 
103 Ark. 484, 145 S. W. 234. In the last-cited case the facts were that 
the decree had been pronounced by the court during the term, but it 
was not actually drafted at that time and was entered after the term 
had expired. Under the laws of Arkansas, in force at the time the 
décision was rendered, a decree or judgment rendered in vacation was 
a nullity. Poole v. Oliver, 89 Ark. 85, 115 S. W. 952. But in the 
Williams Case the court held : 

"The mère fact that the decree was not actually entered by the clerk in the 
record uutil In February, 1902, and beyond the term, did not affect its valid- 
Ity ; nor is the fact that the decree appears entered in the record after the 
order of final adjournment of that term of court sufficient to impeach Its 
verity." 

In my opinion, it is too late for a plaintiff to ask for a nonsuit after 
the court has granted a motion for a peremptory instruction in f avor 
of the défendant and directed the jury to sign it, unless some extraordi- 
nary reason demanded it. 

The motion is cverruled. 
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UNITED STATES v. SMITH. 

(District Court, E. D. Pennsylvania. November 14, 1914.) 

No. 7. 

1. Cbiminal Law (§ 814*) — Insteuctions — Pbesumption as to Characteb. 

An instruction requested in a crimtnal case, that défendant was entitled 
to a presumption of good character, held properly refused, as directed to 
a fact not in issue ; the jury being fully instructed as to tlie légal pre- 
sumption of innocence of the crime cliarged. 

[Ed. Note. — For otlier cases, see Criminal Law, Cent. Dlg. §§ 1821, 1883, 
1839, 1860, 1865, 1883, 1890, 1924, 1979-1985, 1987 ; Dec. Dig. § 814.*] 

2. Cbiminal Law (§ 921*) — Evidence — Admissions bt Défendant — Pboop 

AND EfFECT. 

Admission In évidence of a statement by défendant: "l am in it pretty 
badly. Don't be liard on me. I don't want to go to jail again" — testified 
to by a witness, when asUed, without objection, to state wliat défendant 
said when arrested, held not ground for new trial, where the jury was 
cautioned not to be influenced thereby. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2206-2209 ; 
Dec. Dig. § 921.*] 

Criminal prosecution by the United States against Robert Smith. 
On motion in arrest of judgment and for a new trial. Denied. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

Walter C. Douglas, Jr., of Philadelphia, Pa., for défendant, 

DICKINSON, District Judge. [1] The leverage of this motion is 
tipon the refusai of the court to affirm the defendant's point as written. 
This point was : 

"Seventh. The défendant is entitled to a presumption of good char- 
acter." 

Presumptions are either of law or fact. If the point means the for- 
mer, then what it means is the presumption, not of good character, but 
of innocence. This proposition was affirmed, and the jury was in- 
structed to give the défendant the full benefit of this presumption. 
There is not, nor could be, any complaint on this score. If the pre- 
sumption meant is one of fact, then the proposition involves this logi- 
cal absurdity : The issue in criminal cases is one of guilt or innocence 
of the offense charged. Good character is a défense. The évidence 
of the prosecution which points to guilt is met with testimony as évi- 
dence of good character which points to innocence. The défense of 
good character may be introduced, or not, at defendant's élection. It 
should be permissible to overcome any presumption of fact which is 
not conclusive with contravening proofs. If, therefore, good character 
is presumed as a fact, the fact gets in issue and is open to contradic- 
tion. 

This brings us face to face with a dilemma. If the presumption 
can be overcome by proofs, évidence of bad character can be intro- 
duced, without the défendant having put his character in issue. If 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 190Î to date, & Rep'r Indexes 



840 217 FEDERAL RBPOETBB 

the presumption must stand unchallenged, then theoretically a défend- 
ant of a character so bad that he dare not put it in issue stands higher 
than the one who offers évidence of good character, and as high as 
one who proves good character. A like practical dilemma discovers it- 
self. The trial judge, in a proper case, should certainly be free to 
make clear to the jury the distinction between good character, as prov- 
en, and the presumption of innocence, both of which alike inure to the 
benefit of the défendant. It would be a délicate undertaking to at- 
tempt to distingvùsh between good character proven and good char- 
acter presumed as a fact, without presenting to the jury the suggestion 
that in the latter case good character had not been proven. The at- 
tempt would probably be futile. 

On gênerai principles, therefore, the point as written should not hâve 
been affirmed. The only answer of which it is susceptible would be 
that a défendant is presumed to be innocent, and, negatively stated, 
there is no presumption of bad character because of the absence of 
évidence of a good one. Thèse considérations induced the refusai of 
the point. In a nutshell, the point was not answered, because directed 
to a fact not in issue. 

At the argument for a new trial cases seemingly in conflict with the 
views expressed were cited. A careful scrutiny of the records in those 
cases show this conflict to be not real. This is made so clear by the 
case of Fields v. United States, 27 App. D. C. 433, 448, and 205 U. 
S. 292, 27 Sup. Ct. 543, 51 L. Ed. 807, that further comment is un- 
called for. 

The other objections are to the admission of évidence. With respect 
to the objection to preliminary questions leading up to sales, the ob- 
jection was first based upon the proposition that the United States 
was confined to évidence of sales on the date laid in the indictment. 
As the day was laid under a videlicet, the objection was overruled, on 
the ground that the United States was not held to the day named, but 
could, without variance, prove an offense near that date but not later. 
Counsel for défendant assented to the soundness of this ruling, but 
based a subséquent objection upon the ground that évidence was being 
introduced of the commission of offenses différent from the offense 
laid in the indictment. There was no basis for such an objection. The 
witness under interrogation was the customer to whom the sale of oleo- 
margarine had been made. The questions asked were merely leading 
up to the sale. She was asked if she knew the défendant, and how 
she came to know him. Her reply was that she had bought butter of 
him and was a customer. One of the counts in the indictment charged 
him to hâve been a "dealer" in oleomargarine. It was admissible, 
therefore, to show him to hâve been a dealer. The admission was on 
this ground. We see in this no error. 

Another complaint is based upon the answers to questions which went 
merely to the identity of the défendant. Witnesses were asked whether 
they knew him, how long they had known him, and in what business 
he was engaged when they knew him. The answer was that they 
knew him as a manufacturer of oleomargarine. There was no testi- 
mony, no suggestion even, and no thought on the part of any one, that 
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this testimony învolved any charge of former criminality. We say 
no thought of this on the part of any one, because counsel for défend- 
ant did not object to it. The admission is not now urged as a reason 
for a new trial in itself, but as the foundation of the complaint that 
there was a conspiracy to préjudice the défendant by conveying in- 
formation to the jury that he had been previously convicted. 

[2] The next complaint is to statements made by défendant when 
caught redhanded. The statement was: "I am in it pretty badly. 
Don't be hard on me. I don't want to go to jail again." 

This came in answer to a question as to what the défendant had said, 
to which no objection had been interposed. The answer was made 
the basis of a motion to withdraw a juror, and the exception is based 
upon the refusai of the court to grant the motion. In the opinion of 
the trial judge the incident was best dealt with by a warning to the 
jury not to be influenced by this feature of the testimony. It was made 
a feature of the charge. The défendant offered no évidence. This 
gave his counsel the close. How this incident of the trial should be 
best treated was a matter of judgment. It was treated by counsel in 
a tactful, impressive, and, as the court was satisfied, such a convincing 
way that no harm befell the défendant because of it. AU that counsel 
said received the full sanction of the court, although, as was to be 
expected, counsel went further than the court of its own motion would 
hâve been justified in going. 

We see no reason to interfère with the verdict, and the motion for 
a new trial is dismissed. 



UNITED STATES v. HILL, 

(District Court, D. Colorado. September 28, 1914.) 

No. 5339. 

1. Public Lands (§ 120*)— Suit fob Cancellation of Patent — Bubden of 

Pboof. 

In a suit for the cancellation of a patent to land, where It Is shown 
that the entry was fraudulent, défendant bas the burden of proof to es- 
tablish the défense that he was a bona flde purchaser for value wlthout 
notice. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. §§ 332-335; 
Dec. Dig. § 120.*] 

2. Evidence (§ 383*) — Documentaet Evidence — Conclusiveness. 

The considération paid for land by a défendant clalming to be a bona 
flde purchaser must be alleged and proved Independently of the récital 
in the deed. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. S§ 1660-1677; 
Dec. Dig. § 383.*] 

3. Principal and Agent (§ 177*) — Notice to Agent. 

Notice to an agent for the purchase of land of facts affectlng the title 
is binding on hls principal. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 670- 
679; Dec. Dig. § 177.*] 

*For other cases see same topic & ; ndmbeb in Dec. à Am. Diga. 1907 to date, & Rep'r Indexes 



842 217 FEDERAL KBPORTBB 

4. Venpor and Purchasek (§ 244*)— Bona Fide Pubchaser— Evidence. 

Evidence that a grantee of land sent tuouey to his brother as his agent 
with whieh to purchase the land and that the purcliaser had no Knowl- 
edge Of facts affectlng the title, held insufflclent to show either that the 
considération was pald, or want of notice to sustain the claim that he was 
a bona flde purchaser. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
609-611 ; Dec. Dig. § 244.*] 

In Equity. Suit by the United States against Charles B. Hill. De- 
cree for complainant. 

Frank Hall, Sp. Asst. Atty. Gen., of Washington, D. C, for the 
United States. 
J. Poster Symes, of Denver, Colo., for défendant. 

LEWIS, District Judge. This is a suit brought to obtain a decree 
cancelling patent to 320 acres of coal land on the ground that the same 
was obtained by fraudulent practices of the entrymen. The answer 
dénies the fraud and sets up the défense of a bona fide purchaser for 
value. There is some criticism made on both sides, in the briefs sub- 
mitted after final hearing, of the pleadings, — the défendant claiming 
'that the proof does not make out the case stated in the bill, and the 
coniplainants that the answer does not contain ail of the éléments 
necessary to constitute a défense under the claim of a bona fide pur- 
chaser. The complaint does charge a conspiracy, on the part of the de- 
fendant and the entrymen, to unlawfully obtain the lands, but it also di- 
rectly charges the entrymen with fraudulent conduct in making the 
entry ; and while the proof does not appear to be sufficient to support 
the conclusion that the défendant personally participated in the alleged 
conspiracy, it amply sustains the fraudulent character of the entry. 
We pass the criticisms with the assumption that the pleadings on both 
sides are sufïicient and look to the facts. 

The proof on both sides is short, the complainants ofïering only one 
witness, together with the entry papers and patent, and the défendant 
himself being the only witness in his behalf. The entry was made by 
Lewis M: Allen' and Chas. D. Richards. The coal declaratory state- 
ment of the erltrymen bears date December 24, 1902, and the other pa- 
pers required by the rules and régulations of the land office bear dates 
thence on as l^te as April 4, 1903. They ail appear to hâve been signed 
by the entrymen before James W. Barbée a notary public at Denver, 
Colorado. The receiver's coal receipt for the government purchase 
price, to-wit, $3,200, is dated at Glenwood Springs, Colorado, April 
2, 1903, and recites that that amount of money was received from Al- 
len and Richards for the land entered. The register's final coal certifi- 
cate of entry bears the same date and was issued by the register in the 
names of the two entrymen. The patent which runs in the names of 
the entrymen bears date July 23, 1903. The deed from the entrymen 
to the défendant Hill, copy of which was ofïered in évidence by the 
défendant, bears date April 2, 1903, and was filed for record in the 
office of the recorder of Routt County, where the land is situate, De- 
cember 21, 1907. 

•For otlier cases 5ee same topic £ § numker In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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The only witness called on behalf of complainants was Lewis M. 
Allen, one of the entrymen. He testified that a man whom he knew, 
but wliose name he could net recall, asked him on the street one day 
if he had ever exercised his right to enter coal land ; that the next day 
he went to the office of James W. Barbée, in Denver, and signed papers 
which were represented as being necessary for him to make the en- 
try ; that he did not know his co-entryman Richards ; that he was at 
Barbee's office only on the one occasion ; that he signed ail the papers 
which he ever signed in connection with the matter on that one visit; 
that he was induced to do so on the considération paid to him of $2.50, 
which he received, and that this was ail he ever had to do with the 
matîer in any respect; and that he never paid anything to the govern- 
ment for the land and never received any papers thereafter in référ- 
ence to the land. 

The défendant Hill testified in his own behalf, that he was a résident 
of Montgomery, New York ; that he did not know the entrymen and 
had never met them ; that his brother N. P. Hill resided at Florence, 
Colorado, and notified the défendant at about the time the deed bears 
tlate that he was able to purchase for him the tract in question, and 
he directed his brother to purchase it; that he paid $3,400 for the 
land; that his brother 'at that time was holding some of his funds 
which were used on the purchase, but that he sent him a check for the 
greater part of it, and sometime thereafter received the deed signed 
by the entrymen, copy of which was ofïered in évidence. 

The défendant had previously exercised his right under the stat- 
ute in entering coal land s. He testified that he did not know whether 
the entrymen, Allen and Richards, received any of the money which 
his brother was directed to pay. 

The entry being clearly f raudulent, the only question for considéra- 
tion is whether or not the equity of the complainants is superior or 
inferior to the rights of the défendant. 

[1] 1. Under the allégations of the bill and the proof adduced, the 
burden rested on the défendant to allège in his answer and establish 
by évidence facts showing that he was a bona fide purchaser for value 
without notice. 

In Boone v. Chiles, 10 Pet. 177, it is said at page 211 (9 L. Ed. 
388): 

The answer settlng It up Is no évidence against the plalntlff who is not 
bound to contradict or rebut it (citing cases). It must be established affirma- 
tively, by the défendant, independently of his oath (to the answer), (citing 

cases)." 

In Nickerson v. Meacham (C. C.) 14 Fed. 881, 883, it is said: 

"A party relying on the défense that he is a bona fide purchaser, entltled 
to hold notwithstanding a prior equity, must establish his défense by proof. 
It is an affirmative défense." 

In Smith v. Orton, 131 U. S. Ixxv, 18 L. Ed. 62, it is said: 

"To brlng the défense within it (the rule which affords protection to a bona 
fide purchaser), it must be averred in the piea or answer and proved, that 
the eonveyance was by deed, and that the vendor was seized of the légal 
title; that ail the purchase money was paid and paid before notice." 
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See, also, Sillyman v. King, 36 lowa, 207; Lewis v. Lindley, 19 
Mont. 443, 48 Pac. 765 ; Raymond v. Flavel, 27 Or. 248, 40 Pac. 158; 
Prickett V. Muck, 74 Wis. 207, 42 N. W. 256. 

I think the rule is correctly stated in Fulton v. Woodman, 54 Miss. 
158, 172, thus: 

"Upon whom resta the burden of proof? The complainant contends that 
the claim of being a bona fide purehaser is an affirmative défense, and that, 
therefore, the burden of proving it Is upon him who pleads it. This is only 
true where fraud in some previous holder of the title has been shown. In 
such a case, the défendant who sets up the claim of a bona flde purehaser in 
hlmself, as freelng hlm from the effects of the fraud, must prove this affirma- 
tive claim. But it surely requires no argument to show that, in order for 
this principle to corne in play, the previous fraud by which the title has been 
vltiated must be establlshed, and that this cannot be accomplished by charges 
wlthout proof." 

It having been already assumed that the défense is sufSciently plead- 
ed in the answer, we turn to the évidence to see whether the défendant, 
on whom the burden rests, has established the défense so set up ; and 
thus overcome complainants' equity. This he could do by establishing 
a superior equity in himself. U. S. v. Détroit Co., 131 Fed. 668, 67 C. 
C. A. 1 ; s. c., 200 U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499. 

[2] From the testimony offered in behalf of the défendant it ap- 
pears that he knew nothing about the transaction, further than that 
he furnished his brother with funds with which to buy the land, and 
he later received the entrymen's deed. His brother was not called 
as a witness. It is reasonably inferable that his brother could hâve 
disclosed fully what the transaction was. He was undoubtedly the 
defendant's agent in the alleged purchase. No one else acted in that 
behalf for the défendant. It is clear from the proof that none of 
the money furnished by the défendant was paid to the entryman Al- 
len, and there is no évidence that the other entryman. Richards, re- 
ceived any of it. The deed to him was executed by them. They were 
the vendors to whom the money would be paid, or paid at their direc- 
tion. If the brother of the défendant did not pay the money to them, — 
and it is apparent that the entryman Allen got none of it, — then the 
only person who could tell us to whom it was paid is the defendant's 
brother. Counsel agreed at the hearing that the brother was still among 
the living, but he was not produced as a witness. If we are to in- 
dulge in presumptions, the most natural one would be that the brother 
knew ail about the character of the entry made by Allen and Richards 
and paid $3,200, the required purchase price, out of the money sent him 
by the deifendant to the receiver of the land office when the entry was 
accepted. The brother was the defendant's agent, and whatever he 
knew or did for the défendant in the matter is attributable to the de- 
fendant. But we put presumptions aside. Allen testified that ail he 
ever got was $2.50 for making the filing papers, and there is no proof 
that Richards ever got anything. Certainly the défense is not made 
good by simply showing that the vendee paid without disclosing to 
whom he paid. It will not do simply to say that he paid it to his 
agent. So far as we know from the proof, his agent may still hâve 
the money. There is no évidence that the défendant has paid anything 
for the land. 
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In Boone v. Chiles, 10 Pet. 177, supra, it is said at page 211 (9 

L. Ed. 388) : 

"The considération must be stated, with a distinct averment that it was 
bona flde and truly paid, Independently of the récital in tlie deed. Notice 
must be denied, previous to, and down to, the time of paylng the money, and 
the delivery of the deed." 

In Coal Co. V. Doran, 142 U. S. 417, 12 Sup. Ct. 239, 35 L. Ed. 1063, 
it is said : 

"None of the original deeds in appellant's chaln appear to hâve been pro- 
duced on the hearing, though certified copies were attaehed to the pleadings, 
but no independent évidence was adduced of the payment by any of the de- 
fendants of any money whatever. As against complainant the récitals in 
thèse deeds cannot be relied on as proof of the payment of the purchase 
money." 

[3] 2. This condition of affairs, as conclusively shown by the proof, 
may logically lead to the further conclusion that the défendant is 
chargeable with notice. For in the last case cited it is further said: 

"Apart from this we hold appellant chargeable with notice. The rule Is 
thus stated by the Virginia Court of Appeals, in Burwell v. Fauber, 21 Grat. 
[62 Va.] 446, 463: 'Purchasers are bound to use a due degree of caution in 
making their purchases, or they will not be entitled to protection. Caveat 
emptor is one of the best settled maxims of the law, and applies excluslvely 
to a purchaser. He must take care, and make due Inquiries, or he may not be 
a bona flde purchaser. He is bound not only by actual, but also by construc- 
tive notice, which is the same in its effect as actual notice. * * • He bas 
no rlght to shut bis eyes or bis ears to the Inlet of information, and then say 
he Is a bona flde purchaser without notice.' " 

In saying this I mean to hold the défendant to whatever his agent 
learned and did in the transaction while acting for him. It is hardly 
believable that the defendant's brother and agent did not know the 
whole storv. Notice to an agent is binding upon his principal. Dis- 
tilled Soiri'ts, 11 Wall. 356, 20 L. Ed. 167; McIntire v. Pryor, 173 
U. S. 3'8, 52, 19 Sup. Ct. 352, 43 L. Ed. 606; Mechem on Agency, 
?§ 717, 724; Warner, v. Warren, 46 N. Y. 228; Hough v. Richardson, 
3 Story, 659, Fed. Cas. No. 6,722, bot. 2d col. p. 577. 

[4] Defendant's défense has not been made out by the proof. The 
best that can be said for défendant on the facts is, that he has left two 
indispensable éléments of his défense, i. e. payment of the considéra- 
tion and lack of notice of the entrymen's fraud on complainants, in 
grave doubt, — indeed, it should rather be said, there is no proof of 
payment. 

For thèse reasons decree must go for complainants as prayed. 

It is so ordered. 
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UNITED STATteS v. COOPER et aL 

(District Court, D. Montana. January 20, 1914.) 

Nos. 94&-948. 

1. Public Lands (§ 120*) — Suit ïoe Cancellation of Patent — Issues and 

Feoof. 

Where the évidence in a suit for cancellation of a patent to land shows 
that the original entry vvas fraudulent, a défendant bas ttie burden to al- 
lège and prove as an affirmative défense tliat he was a bona flde pur- 
chaser for value. 

[Ed. Note.— For other cases, see Public Lands, Cent. DIg. §§ 332-335: 
Dec. Dig. § 120.*] 

2. Limitation of Actions (§ 126*) — Suit for Cancellation of Land Pat- 

ent — Persons Not Parties. 

Tlie bringing of a suit for the cancellation of a patent to land does not 
suspend the ninning of ilrpitation in favor of a grantee, vrho purcliascd 
prior to the suit, until he is made a party. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dlg. §§ 
548-550; Dec. Dig. § 126.*] 

3. Public Lands (§ 120*)— Suit for Cancellation of Patenta— Relief. 

In a suit by the United States for the cancellation of a patent to lands, 
which is barred as against the latest purchaser, who bas not paid for 
the land, but not as against his grantor, vrho was flrst made the défend- 
ant, relief may be granted in the way of damages, by requlring the pur- 
chase money to be paid to complainant, with Interest, in lieu of rents 
and profits for the tlme défendants hâve been in possession. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-3.35: 
Dec. Dig. § 120.*] 

In Equity. Suits by the United States against Frank D. Cooper and 
George Heaton. Decrees for complainant. 

See, also, 196 Fed. 584. 

Burton K. Wheeler, U. S. Atty., of Butte, Mont., and Homer G. 
Murphy, Asst. U. S. Atty., of Helena, Mont., for the United States. 

James A. Walsh, of Helena, Mont., for défendant Cooper. 

Day & Mapes, of Helena, Mont., for défendant Heaton. 

BOURQUIN, District Judge. Thèse are suits to cancel homestead 
patents to public lands, brought against the patentées' vendee and the 
vendee of the latter. The facts sufficiently appear in a previous déci- 
sion. 196 Fed. 584. The last vendee was made a party défendant 
subséquent to said décision. 

Briefly, the court, mindful of the law that in suits to cancel patents 
for fraud the complainant is not entitled to recover unless the alleged 
fraud is established by clear, strong, unequivocal, and convincing proof, 
in quantity and quality commanding respect and producing conviction, 
after careful considération of the évidence, finds the fraud alleged 
80 proven, but in two only of the suits, and has made findings ac- 
cordingly. In the matter of the Freeman patent it appears his house 
ijpon the land involved was not built until the month of final proof, 

•For other cases see same topio & S nujibek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and then by virtue of défendant Cooper's contract and payment. In 
Gilbert's case, the proof is there was no house and no improvements 
of any kind on the land for about the last two years of the time when 
he should hâve been résident thereon in compliance with conditions 
précèdent to patent. 

[1] That their final proof s were false, the patents not earned, and 
so procured by fraud, is proven. Cooper, their vendee, claiming to 
be a bona fide purchaser of their lands, by the foregoing proof the 
burden shifted to him to sustain bis affirmative défense aforesaid. 20 
Cyc. 751 et seq.; 39 Cyc. 1780; 2 Pom. Eq. § 759 et seq. He failed. 
He made no effort to prove the entrymen had complied with the law, 
but contented himself in mère afifirmance of leading questions that he 
had paid a "money considération" for the lands, did not knowr w^hen 
he purchaséd that "it was claimed" that the entrymen had not com- 
plied with the law, and that he "purchaséd that land in good faith." 
The "money considération" might hâve been $1, nominal, grossly in- 
adéquate, a "vile price," not a valuable considération, and insufficient 
to support the plea of bona fîde purchaser. See cases, 39 Cyc. 1700. 

In view of ail the circumstances, visible conditions on the lands 
Cooper's adjacent and surrounding ranches, business, résidence, hi? 
employment of the entrymen, the only reasonable inference is that 
Cooper had knowledge of the entrymen's noncompliance with the home- 
stead law. But the burden on him to disprove notice, merely saying 
he did not know "it was claimed" they had not complied with the law, 
does not serve. As a matter of fact, it does not appear it was so 
claimed when he purchaséd, and his statement is far from a disclaimer 
of knowledge of the actual facts. His conclusion he purchaséd in good 
faith goes for nothing. Cooper's contract vendee, Heaton, not having 
paid for the lands, and not having the légal title, is not a bona fide 
purchaser. 

[2] But the latter is entitled to the benefit of his plea of limitations. 
His answers claim it, the proof establishes it, and the mère oral state- 
ment of his counsel before the suits were set for final hearing that he 
would not appear, as it was arranged between him and Cooper that, 
if Cooper's title was upheld, Heaton would pay for the lands, other- 
wise not, is not sufficient to constitute waiver or abandonment of the 
plea. The sale tontract binds Cooper to that — title or no sale. The 
statutory time of six years within which suits can be brought to vacate 
patents had run before Heaton was made a party défendant to the 
suits, ànd he did not purchase pendente lite. It is familiar law that 
suits do not suspend the running of limitations against those not par- 
ties and not purchasers pendente lite, and limitations run until they 
are made parties, then only the suits being "brought" as to parties 
brought in by amendaient. 

The suits are to cancel patents, to divest ail estâtes created by the 
patents, and to revest them in complainant. Heaton has the équitable 
estate in and to the lands involved. He has vested rights therein. He 
is an indispensable party défendant. Subpœnaed to défend, it is his 
right to. make any and ail défenses, including that of limitations, even 
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as his predecessors in interest might under appropriate conditions. In 
equity, as at law, in défense of équitable estâtes, as well as légal ones, 
limitations and the statute hère involved may be pleaded. It folio ws 
complainant cannot hâve the relief of cancellations. It is too late, 
limitations having run. 

[3] But it does not follow that justice and equity cannot be done. 
Equity having power and the court having jurisdiction, decrees can 
conform to the exigencies of the suits and award appropriate relief 
under the complainant's gênerai prayer. In cases like unto thèse, this 
reHef takes the form of damages and of seizing upon the unpaid pur- 
chase price of the lands, for the value of the lands (taken to be the 
price for which Cooper sold to Heaton, in absence of other proof), 
interest, and costs, with a lien upon the lands to secure payment. See 
Dowell's Case (C. C.) 7 Fed. 881; Story, Eq. Jur. §§ 28, 439; Lock- 
hart v._ Leeds, 195 U. S. 437, 25 Sup. Ct. 76, 49 L. Ed. 263. For 
complainant was entitled to the spécial équitable relief prayed when 
the suits were commenced, but the right thereto is impracticable — 
failed — barred at time of decree. 

Interest in lieu of rents and profits for the time défendants hâve 
had possession (the Cooper-Heaton contract shows this bas been at 
least since said contract's date) is allowable in equity and is warranted 
by the law of the locality of the lands. There is no évidence of any 
sale by Heaton, nor of abandonment of possession by him. 

Decrees accordingly. 
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UNITED STATES v. BRANNAN. 

(Circuit Court of Appeals, Fifth Circuit. October 31, 1914.) 

No. 2627. 

1. Public I/ANds (| 120*) — Suit fob Cancbllation of Patent — Issues awd 

PBoor. 

In a suit by the United States for the cancellatlon of a patent to land 
on the ground of fraud, brouglit against the patentée and subséquent 
grantees, where the bUl alleged facts showing that complainant was en- 
titled to such cancellation as against the patentée, which facts were 
proved, further allégations that the other défendants purchased wlth 
knowledge of the fraud were surplusage, and a failure to prove them did 
not constltute a material variance ; but that one or more of such défend- 
ants bought in good faith for value and without notice was an affirma- 
tive défense, without allégation and proof of which complainant was en- 
titled to the relief prayed for. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. § 120,*] 

2. Evidence (§ 383*) — Documentabt Evidence — Conolusiveness. 

In such a suit, récital of a considération in the deed to the last gran- 
tee, or in prior deeds, is not proof that such considération, or any valua- 
ble considération, was paid, to sustain an allégation that he was a bona 
fide purchaser. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1660-1677 ; Dec. 
Dig. S 383.*] 

Appeal frotn the District Court of the United States for the South- 
ern District of Alabama; Harry T. Toulmin, Judge. 

Suit in equity by the United States against Lewis I. Brannan and oth- 
er.';. Decree for défendant Brannan, and the United States appeals, 
Reversed. 

For opinion below, see United States v. Cowart, 205 Fed. 316. 

Alex. D. Pitts, U. S. Atty., of Selma, Ala., and Harry T. Pegues, 
Asst. U. S. Atty., of Mobile, Ala., for the United States. 

Joseph C. Rich and J. Gaillard Hamilton, both of Mobile, Ala., for 
appellee. 

Before WALKER, Circuit Judge, and SHEPPARD and CALL, 
District Judges. 

WAIvKER, Circuit Judge. [1] The bill in this case sought the can- 
cellation of a patent to land issued to Vicy M. Cowart on the commu- 
tation of a homestead entry made by her, and of deeds to the same land 
made, respectively, by the patentée to one Wilson, and by Wilson to 
the appellee Brannan. The patentée, Wilson and Brannan were the 
parties défendant to the bill. The patentée and Wilson made no dé- 
fense, and decrees pro confesso were entered against them. The an- 
swer of Brannan put in issue the allégations of the bill as to the fraud 
committed by the patentée in procuring the issuance of the patent, and 
duly averred that both Wilson and Brannan, in acquiring title to the 
land, were bona fide purchasers for a valuable considération and with- 

•For other cases see same topic & S humbzb Is Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
217 F.— 54 
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out notice of any fraud committed by the patentée in the acquisition 
of the patent. The counsel for the appellee Brannan do not question, 
and there is no room for questioning, the sufficiency of the allégations 
and proof to show a right as against the patentée to hâve the patent 
canceled. It clearly appears that the patentée did not réside upon and 
cultivate the land for a period of 14 months, as reqùired by the statute 
applicable in such a case, and that the évidence of such résidence and 
cultivation, upon the faith of which the patent was issued, was false. 
6 Fed. Stat. Anno. 317 (Comp. St. 1913, § 4589); United States v. 
Mills, 190 Fed. 513, 111 C. C. A. 345, 42 L. R. A. (N. S.) 752. The 
contention in behalf of the appellee is that there was a failure to make 
out the case alleged in the bill, in that the évidence adduced failed to 
prove the allégations of the bill to the effect that Wilson and Bran- 
nan, when the deeds to them refepectively were made, knew of the fraud 
practiced by the patentée in acquiring the patent. 

The allégations just mentioned were coupled with others to the effect 
that neither Wilson nor Brannan was a bona fide purchaser for value 
without notice of the plaintiff's equity. Plainly the allégations of the 
bill as to Wilson and Brannan being cognizant of the fraud committed 
by the patentée were made in anticipation of their defending on the 
ground that they purchased for value and without knowledge or notice 
of the facts which rendered the patent voidable, and were intended 
to serve, in effect, as a reply to such a défense, if it should be made. 
The other allégations of the bill disclosed a state of facts under which 
the plaintiff was entitled to a cancellation of the patent as against the 
patentée and any one claiming under her who did not acquire the title 
in such circumstances as to bé protected against thé fraud perpetrated 
by her in the acquisition of the patent. The averments of the biîî 
distinctly negatived the existence of such a défense. It was only'by 
Brannan's answer that an issue as to his being a bona fide purchaser 
for value was tendered. As the averments of the bill, other than those 
as to Wilson and Brannan, knowing of the fraud committed by the 
patentée, disclosed a state of facts under which the plaintiff was en- 
titled to a cancellation of the patent and of ail subséquent conveyances 
of the land embraced in it, the allégations as to Wilson and Brannan 
knowing of the invalidating fraud committed by the patentée could be 
stricken from the bill without destroying the plaintiff's right of action. 
It follows that those allégations were surplusage. A failure to prove 
them did not constitute such a variance as was entitled to be given 
the effect of depriving the plaintiff of the right to the rçlief spught. 
Surplusage need not be proved. ' Immaterial variahces between the 
allégations and the proof may be disregarded. The allégations as to 
Wilson and Brannan knowing of the fraud committed by the patentée - 
were not descriptive of that which was set up as the ground for can- 
celing the patent and the conveyances subséquent to it, and, .in the 
absence of proof that either Wilson or Brannan ,was a bona fi'de pur- 
chaser for value, it was not incumbent upon the plaintiff to sustain 
those allégations by proof. Washington & Georgetown R. Co. v. 
Hickey, 166 U. S. 521, 17 Sup. Ct 661, 41 L. Ed. 1101; Prestwood 
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V. McGowan, 148 Ala. 475, 41 South. 779; Greenleaf on Evidence (15th 
Ed.) § 51 ; 16 Cyc. 405. 

[2] The appellee Brannan, by his ansvver, denied the material al- 
légations of the bill, and as a further défense set up that he vvas a bona 
fide purchaser for value without notice. As stated above, the material 
averments of the bill were clearly proved. The resuit was to entitie 
the plaintiff to hâve the relief prayed, unless the affirmative défense 
pleaded was established by évidence. This the appellee Brannan whol- 
îy failed to do. To be entitled to protection as a bona fide purchaser, 
he must hâve bought in good faith and paid value. United States v. 
Des Moines, etc., Co., 142 U. S. 510, 530, 12 Sup. Ct. 308, 35 L. Ed. 
1099. The burden was upon him to make satisfactory proof of pur- 
chase and payment. The récital in the deed to him did not constitute 
such proof. Lakin v. Sierra Buttes Gold Min. Co. (C. C.) 25 Fed. 
337, 341 ; United States v. Hill (Sept. 28, 1914, U. S. D. C. Colo.) 
217 Fed. 841 ; United States v. Cooper (Jan. 20, 1914, U. S. D. C. 
Mont.) 217 Fed. 846; Hodges v. Winston, 94 Ala. 576, 10 South. 535 : 
United States v. Stinson, 197 U. S. 200, 25 Sup. Ct. 426, 49 L. Ed. 
724; Boone v. Chiles, 10 Pet. 177, 211, 9 L. Ed. 388; 39 Cyc. 1780 
There was no évidence that either the patentee's deed to Wilson or 
Wilson's deed to Brannan was supported by any valuable considéra- 
tion. The resuit of the absence of such évidence was that the affirma- 
tive défense pleaded was wholly unsupported. The évidence adduced 
having clearly made out the case stated in the bill, and no défense set 
up having been supported by évidence, the plaintiff was entitled to a 
decree canceling the patent and vacating the subséquent conveyances 
of the land embraced in it. 

In support of the contention that it was incumbent upon the plain- 
tiff in the first instance to prove the averments of the bill as to Wilson 
and Brannan having, at the times the conveyances were made to them. 
respectively, knowledge of the fraud committed by the patentée, the 
counsel for the appellee Brannan refer us to the ruling made in the 
case of United States v. Clark, 200 U. S. 601, 26 Sup. Ct. 340, 50 
L. Ed. 613. There is nothing in the opinion rendered in that case to 
indicate that proof of allégations so made is essential as to a défend- 
ant who sets up the défense that he was a bona fide purchaser for 
value, but who fails to prove a payment of value, or that the burden 
of proving that essential élément of the défense mentioned can be re- 
garded as assumed by a plaintiff whose bill distinctly négatives the 
existence of such a défense. For reasons above indicated, the aver- 
ments of the bill as to the subséquent grantees having knowledge of 
the fraud committed by the patentée did not constitute a material fea- 
ture of the case alleged, and the case was made out, whether those re- 
dundant allégations were or were not proved by the évidence adduced. 

The decree of the District Court is reversed, and the case is re- 
manded for further proceedings in conformity with the conclusions 
above stated. 



852 217 FHDEHAL REPORTEE 

HOUSTON et al. v. UNITED STATES, t 
(Circuit Court of Appeals, Ninth Circuit October 13, 1914.) 
No, 2288. 

L CONSPIBACT (I 43*) — iNniCTMENT — AVBRMENT OF OVERT AcT. 

An indictment under Eev. St § 5440 (Oomp. St. 1913, § 10201), for con- 
spiracy to defraud the United States, is sufBcient if it allèges the un- 
lawful scheme and an act done by one of tbe conspirators which had 
for its purpose the furtherance of such scheme without alleging the man- 
ner in which it tended to effect that purpose. Nor is such an indictment 
defective because it fails to describe in détail the means by which the 
object of the conspiracy was to be attained. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. $§ 79, 80, 84- 
99; Dec. Dig. § 43.*] 

2. CoNSPiBACT (§ 43*) — Ckiminal Pbosecution — Evidence. 

Under an indictment charging défendants as individuals with conspir- 
acy to defraud the United States by means of fraudaient and coUusive 
bids for the furuishing of coal, évidence was compétent which showed that 
the bids were made in the name of corporations of which défendants were 
officers and were slgned by défendants as such offlcers. 

[Ed. Noté.— For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. § 43. *J 

3. CoNSPiBACT (§ 45*) — Criminal Pboskcution — Evidence. 

On the trial of a défendant charged with conspiracy to defraud the 
United States, a letter written by défendant, who was secretary of a cor- 
poration, to a bank authorizing an employé to sign checks on behalf of 
the corporation, held admissible as tending to corroborate other évidence 
that the employé was also authorized to Ladorse checks made payable to 
the corporation. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 100-104 ; Dec. 
Dig. § 45.*] 

4. CoNSFiEACY (§ 43*) — Cbiminal Pboskcution — Evidence. 

Under an indictment under Rev. St. § 5440 (Comp. St. 1913, § 10201), 
charging a conspiracy to defraud the United States, it was net error to 
admit évidence of other overt acts than those specifically named in the 
indictment. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. |§ 79, 80, 84r- 
99 ; Dec. Dig. § 43.*] 

5. Cbiminal Law (§ 150*) — Limitation of Peoseoution — Conspieacy to 

Defeaud THE United States. 

Where a conspiracy to defraud the United States was formed more 
than three years prior to the indictment, and acts in pursuance thereof 
were done both prior to and within the three years' prosecution therefor 
under Rev. St. § 5440 (Comp. St 1913, § 10201), it is not barred by the lim- 
itation imposed by Rev. St § 1044, as amended in 1876 (Comp. St 1913, 
§ 1708). 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 274, 275; 
Dec. Dig. § 150.*] 

6. CoNSPiBACT (§ 33*) — What Constittites. 

Under Rev. St. § 5440 (Comp. St. 1913, § 10201) , relatlng to conspiracy 
to defraud the United States, the offense consists of the unlawful scheme 

•For other cases see same topio & | number Ln Dec. Se Am. Dlgs. 1907 to date. & Rop'r Indexa3 

t Rrliraring rtcnird Novcmber 17, 1914. 
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npon wMeh the minds of eonspirators hâve met, together with any act to 
effect the object of the conspiracy. 

[Ed. Note. — B'or other cases, see Conspiracy, Cent. Dig. § 60 ; Dec. Dig. 
{ 33.* 

Ifor other définitions, see Words and Phrases, First and Second Séries, 
Conspiracy.] 

Ross, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Criminal prosecution by the United States against Charles E. Hous- 
ton and John H. Bullock. Judgment of conviction, and défendants 
bring error. Affirmed. 

The plaintiffs in error were convicted of conspiracy under section 5440 of 
the Revised Statutes. The indictment alleged, in substance, that on or about 
April 1, 1908, at Seattle, in the state of Washington, the défendants dld will- 
fully, knowingly, and unlawfully and felonlously conspire, combine, confed- 
erate and agrée together to defraud the United States of divers large 
sums of money, and to bar the United States of its légal remédies to re- 
cover the moneys of which it was to be defrauded, and further to defraud 
and decelve the offlcers of the United States, and to defraud the United 
States of the benefits which would hâve resulted from honest and com- 
pétitive bids and proposais to contract for the fumishing and sale to the 
United States of coal. The subject-matter of said conspiracy and the ob- 
jects thereof, and the means by vs'hich the same were to be efifected, were as 
follows: On or about March 10, 1908, the United States, acting through the 
Quartermaster for the Department of the Columbia of the United States 
Army, published and cireulated an advertisement inviting bids and proposais 
to contract for the furnishing and sale to said United States of certain large 
quantities of coal which the United States desired to purchase for governmental 
use during the fiscal year commencing July 1, 1908, and ending June 30, 1909. 
at those certain military posts known as Ft. Davis, Ft. St Michael, and Ft, 
Hscomb, ail situated in the District of Alaska, which bids and proposais to 
contract were to be submitted to the said Chief Quartermaster on April 10, 
1908 ; that the principal object of said conspiracy was to induce the United 
States to award and let contracts for the purchase of coal and to purchase 
and pay for said coal at grossly exorbitant and fraudulent priées, whereby 
the United States should be defrauded of large sums of money for the use 
and beneflt of said eonspirators, which object was to be efCected and consum- 
œated by means of coUusive, dishonest, and fraudulent bids and proposal-s 
to contract for the furnishing of coal, which bids and proposais to contract 
should be ostensibly compétitive but in fact coUuslve, dishonest, and non- 
competitive, and for grossly exorbitant priées to be secretly agreed upon by 
said eonspirators; that it was also one of the objeets of said unlawful con- 
spiracy that, after the United States should hâve been thus defrauded, the 
true faots iffthe premlses should be concealed from the United States, whereby 
the United States should be defraiTded of its légal remédies to recover the 
moneys of which it should bave been defrauded, which object was to be ef- 
fected and consummated by means of false, fraudulent, and fictitious vouchers 
and entries, and books of account relating to the dlsbursement and use by 
said eonspirators of the moneys of which the United States was to be de- 
frauded as af oresaid. And the indictment charges that said unlawful con- 
spiracy bas, at ail times since April 1, 1908, been furthered and continued 
in force by each of said eonspirators. 

The indictment allèges as overt acts: (1) That after the formation of said 
conspiracy and during the continuance thereof, and to effect the object thereof, 

•For other cases sea same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sald John H. BuUock on August 13, 1908, at Vancouver, Wash., did knowlngly, 
unlawîully, and corruptly Induce, persuade, and cause one John E. Baxter as 
Quartermaster of the United States Army to issue, and the said John 13. Bax- 
ter did issue, a certain check or warrant drawn upon the First National Bank 
of Portland, bearing date August 13, 1908, in favor of John J. Sesnon Com- 
pany, for the sum of $39,163.50, whieh check was subscribed by sald Quarter- 
master and was for funds and money of the United States, then and there on 
deposit in the First National Bank of Portland, Or.; (2) that on September 
1, 1908, at Seattle, Wash., the said BuUock did knowlngly, unlawfuUy, and 
corruptly induce, persuade, and cause one Frank A. Kane as agent of sald 
John J. Sesnon Company, to Indorse and negotiate said check, whlch sald 
Kane then and there did, and which check was thereafter, on September 2, 
1908, duly paid by sald Plrst National Bank of Portland, Or., out of the 
aforesaid funds of the United States; (3) that on August 13, 1908, at Van- 
couver, Wash., sald Bullock corruptly induced and persuaded and caused one 
John E. Baxter, Quartermaster of the United States Army, and the sald Bax- 
ter did issue a certain check or warrant drawn upon the First National Bank 
of Portland, bearing date August 13, 1908, in favor of John J. Sesnon Com- 
pany for the sum of $53,878.50, whlch warrant was subscribed by said Baxter 
as Quartermaster and was for funds and nioneys of the United States then 
and there deposited and In the said First National Bank; (4) that on Sep- 
tember 1, 1908, at Seattle, Wash., said Bullocll knowlngly, unlawfuUy, and 
corruptly induced, persuaded, and caused Frank A. Kane as agent of said 
John J. Sesnon Company to, and the said Frank A. Kane then and there did. 
indorse and negotiate sald check or warrant, which check or warrant was 
thereafter, and on September 2, 1908, duly paid by the First National Bank 
of Portland, Or., out of the aforesaid funds of the United States. 

Samuel H. Piles, James B. Howe, Charles H. Farrell, James H> 
Kane, and Wickliffe B. Stratton, ail of Seattle, Wash., for plaintiff in 
error Houston. 

O. L. Willett and Frank Oleson, both of Seattle, Wash., for plaintiff 
in error Bullock. 

B. D. Townsend, of Washington, D. C, and Glenn E. Husted, and 
F. C. Rabb, both of Portland, Or., Spécial Asst. Atty. Gen., for the 
United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (af ter stating the facts as above). [ 1 ] The 
indictment charges that the conspiracy was entered into on April 1, 
1908, and that it bas at ail times since that date been "furthered and 
continued in force" by each of said conspirators. Four overt acts 
are alleged to hâve been donc in August and September, 1908. The 
substance of the objections to the indictment is that it contains no 
allégation that bids were ever actually interposed by the conspirators. 
or what such bids were, that the crime could not be completed with- 
out the initial overt act of interposing bids by the coopération of the 
conspirators, and that ail overt acts must be alleged, We find no 
merit in thèse objections. 

[B] Under section 5440, the offense consists of the unlawful scheme 
upon which the minds of the conspirators hâve met, together with an 
act tù effect the object of the conspiracy. The allégation that a single 
act was done by one of the conspirators, which had for its purpose the 
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furtherance of the unlawfu! scheme, complètes the allégation of the 
offense, and the rule is well settled that it need not appear upon the 
face of the indictment that the overt act vvas such that it could be 
seen to hâve a necessary or logical relation to the conspiracy charged. 
It is enough if the indictment allège that it has that effect. In brief, 
it is sufficient to state the overt act without alleging the manner in 
which it tended to effect the purposes contemplated. We so held in 
United States v. Benson, 70 Fed. 591,. 17 C. C. A. 293, following Unit- 
ed States V. Sanche (C. C.) 7 Fed. 715, United States v. Donau, 11 
Blatchf. 168, Fed. Cas. No. 14,983. and the same has been held in 
Gantt V. United States, 108 Fed. 61, 47 C. C. A. 210, and United 
States V. Shevlin (D. C.) 212 Fed. 343, and we find no décision to the 
contrary. 

But it is said that by the décision of the Suprême Court in Hyde v. 
United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. 
Cas. 1914A, 614, a new rule of pleading has been educed, that, inas- 
much as it was held in that case that the offense defined in section 
5440 is not complète until an overt act is done to carry out the purpose 
of the conspiracy, the averments by which the overt act is pleaded 
must upon their face show that the act was so related to the conspiracy 
as necessarily to be a portion thereof . We do not so understand that 
décision. The court was there dealing with the question whether an 
overt act performed in one district by one of the parties who had 
conspired in another district would give jurisdiction to the court in the 
district where the overt act was performed as to ail the conspirators. 
It was held that, under section 5440, an overt act was necessary to 
complète the ofifense. No new rule of pleading was announced, and it 
does not follow from any principle there affirmed that an indictment 
in a conspiracy case which would be good and valid before that dé- 
cision should now be held defective. Under a rule of pleading such 
as is now contended to bave been established by that case, the very 
indictment which in that case the court sustained would hâve been sub- 
ject to objection on the very ground that is hère urged. For that in- 
dictment contained no allégation which showed that the overt acts 
pleaded therein would tend to effect the object of the conspiracy. In 
the opinion the court said : 

"The powers of the Land OfBce were necessarily to be invokeci and proceed- 
Ings therein Instltuted and prosecuted by acts innocent indeed of themselves, 
taking only criminal taint from the purpose for which they were done." 

In that case the indictment charged conspiracy to def raud the United 
States of public lands in lieu of lands within forest reserves established 
in Oregon and California, by means of false and fraudulent proofs, 
whereby the conspirators were to obtain f raudulently from those states 
title to and possession of school lands within the limits of such re- 
serves, which were open to purchase from those states by résidents 
thereoî upon appropriate applications supported by affidavit showing 
the resident's qualifications to make such purchase, and his intention 
to purchase in good faith for his own benefit, and that he had made no 
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contract to sell the claim, the applications to be made in the names of 
fictitious persons and in the names of persons not really desiring or 
qualified to purchase said lands, the names of the latter class to be 
procured by paying or causing to be paid to them small sums of money 
and by falsely representing or causing to be represented to some of 
them that they were merely disposing of their rights to purchase such 
school lands. In the opinion it is said: 

"Most of the overt acts eharged consistée! in the flling In the General Land 
Office by Dimond, as attorney for Hyde, hls appearanee in différent sélec- 
tion cases, in some of -which he urges and sets forth the reasons for favoring 
a speedy action. In coimts 35 to 40, both Inclusive, the overt act eharged is 
the payment of money by Benson to either Valk or Harlan, alleged in the in- 
dictment to be salarled officiais of the General Land Office and eharged with 
duties pertaining to the exchange of lands of private claim or ownership in- 
cluded in a forest reserve or other public land. Two overt acts are eharged 
against Hyde, one of which was committed on July 29, 1903, by causing to be 
transmitted by mail from the United States Land Office at Vancouver to the 
Commissioner of the General Land Office at Washington a written notifica- 
tion to the Commissioner, signed by Hyde for O. W. Clarke, that the latter 
appealed to the Secretary of the Interlor from a certain décision of the Com- 
missioner, with an assignment of errors, and the second of vphlch was that 
Hyde, on March 31, 1902, caused to be presented by the hand of Dimond a 
paper signed by him, Hyde, notifying the Commissioner that one S. B. Kieffer 
was authorized and appointed as Hyde's agent to post notices in the ground 
described in a certain application and to make affldavit of posting." 

Nor is the indictment defective for its failure to describe in détail 
the means by which the object of the conspiracy was to be attained. 
It was not necessary to allège what the bids were, or that they were 
actually made. The bids were but a portion of the means whereby 
the unlawf ul purpose was to be accomplished. The indictment charges, 
not that the object of the conspiracy was to interpose collusive and 
fraudulent bids, but that it was to defraud the United States of the 
money that should be paid as the purchase price of coal. It is enough 
if such an indictment contain a gênerai description of the means. 
Crawford v. United States, 212 U. S. 183, 192, 29 Sup. Ct. 260, 53 
L. Ed. 465, 15 Ann. Cas. 392; Dealy v. United States, 152 U. S. 539, 
543, 14 Sup. Ct. 680, 38 L. Ed. 545. And a gênerai allégation of the 
continuance of the conspiracy is an averment of a substantive fact and 
is sufficient. Dealy v. United States, supra; United States v. Barber, 
219 U. S. 72, 78, 31 Sup. Ct. 209, 55 L. Ed. 99. 

We think that the averments of the indictment were sufficient to 
advise the défendants of the nature of the offense with which they were 
eharged, and as to which they were required to prépare their défense, 
and sufficient to sustain a plea of former conviction or acquittai in a 
case of a second indictment for the same offense. Said the court in 
Cochran & Sayre v. United States, 157 U. S. 286, 290, 15 Sup. Ct. 
628, 630 (39 L. Ed. 704): 

"But the trne test is, not whether It mlght possibly hâve been made more 
certain, but whether it contalns every élément of the ofCense intended to be 
eharged, and sufficiently apprises the défendant of what be must be prepared 
to meet, and, in case any other proceedings are taken against Mm for a similar 
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offense, whether the record shows with accuracy to what extent he may plead 
a former acquittai or conviction." 

In Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 
L. Ed. 278, it was held that an indictment charging the accused with 
a conspiracy to commit the crime of subornation of perjury in pro- 
ceedings for the purchase of public lands was sufficient, although the 
précise persons to be suborned and the éléments essential to the com- 
mission of the crimes were not particularized. 

Error is assigned to the admission in évidence of the statement made 
by Jarvis tp Douglas, in March or April, 1909, that the $6,892 payment 
made to him by Houston was "the rake-ofï on the government coal 
contract." It is said that this évidence was inadmissible, because the 
statement was made after the object of the conspiracy had been com- 
pletely consummated. To this it is to be said that it does not appear 
that the conspiracy had been consummated at that date. There was 
évidence of acts done in carrying it out as late as May 8, 1909. Again, 
the statement was made during the time the second object of the con- 
spiracy was being effected. It was admissable to show that Jarvis was 
a member of the conspiracy, and it was for that purpose that it was ad- 
mitted. As to that évidence, the court charged the jury that, before 
they could consider the statement of Jarvis as being the statement or 
act of the other défendants, it must hâve been made or done during 
the life of the conspiracy, and it must hâve been a statement or act 
in furtherance of, and to effect the object of, the conspiracy, and that, 
if the conspiracy was consummated and completed before that date, 
nothing that Jarvis said could affect either of the défendants. 

[2] We find no error in the admission of évidence of the acts of 
the corporations of which the défendants were officers, under an in- 
dictment which charged the défendants as individuals. The évidence 
so admitted was that the conspirators interposed bids in the name of 
their respective corporations, and signed them as officers of the cor- 
poration. The indictment did not charge that the bids were to be 
signed by the individuals. It charged that the scherae of the con- 
spiracy was to be carried out by f raudulent and collusive bids without 
stating what names were to be subscribed thereto, and it charged that 
the fruits of the conspiracy were to accrue to the défendants "or to 
the corporations represented by them." When Bullock signed the bids 
in the name of Sesnon Company, by himself as secretary, he committed 
an act within the allégations of the indictment, and proof thereof was 
properly admitted. 

[3] It is contended that it was error to admit in évidence a letter 
addressed "by Bullock to the Dexter Horton National Bank, authoriz- 
ing Frank À. Kane to sign checks on behalf of the John J. Sesnon 
Company. The objection made to the letter was that it was immaterial 
and not included in the indictment. It is now urged that the letter was 
subject to objection because it did not authorize Kane to indorse 
checks payable to the Sesnon Company, but only to sign checks issued 
by that company. The testimony of the teller of the bank was that 
the letter was authority to Kane to indorse or sign checks or other 
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negotiable papers for the Sesnon Company. Kane, who was called 
as a witness did not in fact deny that he had authority to indorse such 
checks. He said that during June, July, August, September, and Octo- 
ber of 1907 and 1908, he indorsed the checks payable to the Sesnon 
Company, that arrived at the Seattle office. When asked under whose 
authority he did so, he answered that he could not sày that he ever 
had any authority for doing it. "It was just a custom," and he testi- 
fied that in the winter months he did it under Bullock's supervision, 
and that in the summer months, in Bullock's absence, he continued to 
indorse them as before. We think the letter was properly admitted 
as tending to corroborate the évidence that Bullock authorized Kane 
to indorse the checks. The checks in question were drawn in favor 
of the John J. Sesnon Company, and were indorsed "Jol^^i J. Sesnon 
Company by Frank A. Kane, Agt." 

[4] We find no error in the assignment that évidence was admitted 
of overt acts other than those which were pleaded in the indictment. 
No décision of a fédéral court is cited in which it has been held that 
in such a case the prosecution is limited to proof of the overt acts 
which are specificallv charged. The contrary has been held in United 
States v. Howell (D.' C.) 56 Fed. 21 ; United States v. Burkett (D. C.) 
150 Fed. 208; and United States v. Eccles (C. C) 181 Fed. 906. In 
Bannon & Mulkey v. United States, 156 U. S. 464, 469, 15 Sup. Ct. 
467, 469 (39 L. Ed. 494), the court said : 

"To require an overt act to be proven against every meinber of the coii- 
spiracy, or a distinct act Connecting liim with the combina tien to be alleged, 
would not only be an innovation upon established principles, but woulU ren- 
tier most prosecutions for the olïense nugatory. It is never necessary to set 
forth matters of évidence in an indictment." 

In Heike v. United States, 227 U. S. 131, 145, 33 Sup. Ct. 226, 229 
(57 L. Ed. 450) the court said: 

"Another objection to évidence concerned the admission of testimony thnt 
the sanie course of conduct was going on long before the date in the indict- 
ment vi'hen it is alleged that the défendants conspired. The indictment, of 
course, charged a conspiracy not barred by the statute of limitations, but it 
was permissible to provè that the course of fraud was entered on long before 
and kept up." 

At common law and in the absence of statutory changes thereof, it 
is not necessary to plead any overt act, but ail overt acts may be shown 
in évidence as tending to prove the conspiracy, and its object. State 
V. Stockford, 77 Conn. 227, 58 AU. 769, 107 Am. St. Rep.' 28; State 
V. Mayberry, 48 Me. 218; Ochs et al. v. People, 124 III. 399, 16 N. 
E. 662; People v. Brickner, 15 N. Y. Supp. 528. The language of 
section 5440 indicates that Congress did not intend to change the com- 
mon-law rule further than to make it essential to the offense described 
therein that there should hâve been at least one overt act to effect the 
object of the conspiracy. 

There are other assignments of error as to the admission of évi- 
dence. We do not deem it necessary to discuss them. We find no 
error in any of them. 
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•Error is assigned to the refusai of the court to direct a verdict for 
the défendants at the close of the testimony. One of the grounds of 
the motion was the insufficiency of the évidence to sustain a verdict 
against the défendants. We hâve carefully considered the évidence, 
and we think the court was fully justified in submitting the case to the 
jury. 

[5] Another ground of the motion was that the prosecution of the 
offense charged was barred by the statute of limitations. It is urged 
that the statute commenced to run on April 21, 1908, the date when 
the contracts were let for furnishing the coal for Forts Davis and St. 
Michaels, or that, at the latest, the statute began to run on July 13, 
1908, the date when Bullock certified to the vouchers. The object of 
the conspiracy was alleged to be to defraud the United States, and 
there was proof of acts donc by the défendants, which showed that 
the purpose of the conspiracy was not fully consummated when the 
vouchers were certified to. That act was followed by others. On Au- 
gust 13, 1908, at the instance of Bullock, Baxter issued the checks ; 
on September Ist, Kane, under authority from Bullock, indorsed the 
checks on behalf of John J. Sesnon Company; and on September 2d, 
the bank paid the checks. The indictment was found on August 12, 
1911. Where the conspiracy was formed more than three years prior 
to the indictment, and acts in pursuance thereof hâve been done, both 
prior to and within the three years, prosecution is not barred, for 
the conspiracy may be a continuing offense, and it may be alleged and 
proven that it was continued in force and opération to a time within 
the statutory period of limitation. It was so held by this court in Hed- 
derly v_. United States, 193 Fed. 561, 569, 114 C. C. A. 227, in accord- 
ance with the very decided weight of authority, and that rule has been 
finally approved and settled bv the décision in United States v. Kissel, 
218 U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 1168. 

We find no error for which the judgment should be reversed. It 
is, accordingly, affirmed. 

ROSS, Circuit Judge (dissenting). The indictment against the plain- 
tiffs in error was based on section 5440 of the Revised Statutes as 
amended May 17, 1879 (21 Stats. p. 4), which reads: 

"If tvfo or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy ail the parties to such conspiracy shall be liable to a penalty of 
not more than ten thousand dollars, or to imprisonment for not more than 
two years or to both fine and imprisonment in the discrétion of the court." 

Another provision of the Revised Statutes requires prosecution of 
such offenses to be commenced within three years. The indictment was 
filed August 12, 1911; objection to its sufficiency, as well as to the 
time of its présentation, being appropriately taken by the plaintiffs in 
ei ror. 

In respect to the crime denounced by section 5440, the Suprême 
Court, in the late case of Hyde v. United States, 225 U. S. 347, at page 
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357, 32 Sup. Ct. 793, at page 798 (56 L. Ed. 1114, Ann. Cas. 1914A, 
614), which was a prosecution based upon the same statute, said : 

"It is contended by the défendants that the consplracy — the union in an 
unlawful purpose — constitutes the crime, and that the requirement of an overt 
act does not give the offense crlminal quality or extent, but that the provi- 
sion of the statute in regard to such act merely affords an opportunity to 
vvithdraw from the design without incurring its criminality (called in the 
cases a locus penitentise). The folio wing, ainong other cases, are cited iu 
support of this view: United States v. Britton, 108 U. S. 199, 204 [2 Sup. Ct. 
531, 27 L. Ed. 698] ; Pettibone v. United States, 148 U. S. 197, 203 [13 Sup. 
Ct. 542, 37 L. Ed. 419] ; Dealy v. United States, 152 U. S. 539, 547 [14 Sup. 
Ct. 680, 38 L. Ed. 545] ; Bannon v. United States, 156 U. S. 464-468-469 [15 
^up. et. 467, 39 L. Ed. 494] ; and the opinion of thls court when this case 
was hère before [Hyde v. Shine], 199 U. S. 62-76 [25 Sup. Ct. 760, 50 h- 
Ed. 90]. 

"It must be conceded at the outset that there is language In those cases that, 
considered by itself, justifies the contention based upon them. In the United 
States V. Britton, for Instance — and the language of the case is resorted to for 
the genesis of the doctrine and makes strongest for the contention — Mr. Justice 
Woods, speaking for the court, said: 'The offense charged in the counts of this 
indlctnient is a conspiracy. This offense does not eonsist of both the conspiracy 
and the acts done to effect the object of the conspiracy, but of the conspiracy 
alone. The provision of the statute, that there must be an act done to effect 
the object of the conspiracy, merely affords a locus penltentiœ, so that be- 
fore the act is done either one or ail of the parties raay abandon their de- 
sign, and thus avold the penalty preseribed by the statute. It follows as a 
rule of crlminal pleadlng that in an indictment for conspiracy under section 
5440, the conspiracy must be sufEciently charged, and that it cannot be aided 
by the averments of acts done by one or more of the conspirators in further- 
ance of the object of the conspiracy. Reg. v. King, 7 Q. B. 782; Common- 
wealth V. Shedd, 7 Cush. [Mass.] 514.' 

"The case was followed in Pettibone v. United States to the effect 'that the 
conspiracy must be sufBciently charged, and cannot be aided by averments of 
acts done by any one or more of the conspirators in furthering the object of 
the conspiracy.' 

"In Dealy v. United States it Is said that: The gist of the offense is the 
conspiracy. ♦ * * Hence, if the conspiracy was entered into within the 
limits of the United States and the jurisdiction of the court, the crime was 
theh complète, and the subséquent overt act in pursuance thereof may hâve 
been done anywhere.' 

"Indeed, it must be said that the cases abound wlth statements that the 
conspiracy is the 'gist' of the offense or the 'gravamen' of it, and we realize 
the strength of the argument based upon them. But we think the argument 
insists too exactly on the ancient law of conspiracy, and does not give effect 
to the change made in it by section 5440, supra. It is true that the conspiracy, 
the unlawful combination, bas been said to be the crime, and that at com- 
mon law it was not necessary to aver or prove an overt act ; but section 5440 
bas gone beyond such rigid abstraction and prescribes, as necessary to the 
offense, not only the unlawful conspiracy, but that one or more of the par- 
ties must do an 'act to effect' its object, and provides that when such an act 
is done 'ail the parties to such conspiracy' become liable. Interpretiug the 
provision, it was decided in Hyde v. Shine, 199 TJ. S. 62, 76 [25 Sup. Ct!^ 760, 
50 L. Ed. 90], that an overt act is necessary to comulete the offense. And so 
It was said in United States v. Hirsch, 100 U. S. 33 [25 L. Ed. 539], recog- 
nizing that while the combination of mlnds in an unlawful purpose was the 
fouudation of the offense, an overt act was necessary to complète it It seems 
like a contradiction to say that a thing is necessary to complète another thing, 
and yet that othei^ thing is complète without it. It seems like a paradox to 
say that anything, to quote the Solicitor General, 'can be a crime of which no 
court can take cognlzance.' The conspiracy, therefore, cannot alone constltute 
the offense. It needs the addition of the overt act Such act is something 
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more, therefore, than évidence of a conspiracy. It constitutes the exécution 
or part exécution of the conspiracy and ail incur gullt by it, or rather com- 
plète their guilt by it, consummating a crime by it cognizable then by the 
judicial tribunals, such tribunals only then aequiring jurisdiction." 

It is there, as I understand it, in efïect held, contrary to previous dé- 
cisions of that court as well as of other fédéral courts, that in order to 
constitute a crime under the provisions of section 5440 of tlie Revised 
Statutes, an overt act or acts is essential. That being so, it cannot admit 
of doubt that the indictment must allège such overt act or acts, for it is 
a cardinal rule of criminal pleading that everything made essential to 
constitute the crime must be alleged. 

Turning to the indictment, we find what the conspirators agreed to 
do thus stated : 

"That on or about the Ist day of April, in the year of our Lord one thou- 
eand nine hundred and eight, at Seattle, in the county of King. state of Wash- 
ington, and within the .iuri.sdiction of this court, one Charles E. Houston, late 
of said county of King, and one John H. BuUock, fornierly of said county of 
King, but late of the county of Multnomab, in the state of Oregon, and one 
T>. H. Jarvis (now deceased) and others to the grand jury unknown, did will- 
fully, knowingly, and unlawfully and felonlously conspire, combine, confed- 
erate and agrée together to defraud the United States of America of divers 
large sums of money, and further to defraud the said United States of its lé- 
gal remédies to recover the moneys of which it was to be defrauded as afore- 
said, and further to defraud and deceive the offlcers of the said United States 
having authority in the premises in the discharge of their officiai duties with 
référence to the several transactions hereinbefore set forth, and further to de- 
fraud the said United States of the governmental and other benefits that would 
hâve resulted from hocest and compétitive bids and proposais to contract 
for the furnishing and sale to said United States of eoal as hereinafter set 
forth. 

"The subject-matter of said unlawful conspiracy, the objects thereof, and 
the means by vphich said objects were to be efCected are as foUows, to wit: 

"On or about the lOth day of March, A. D. 190S, the said United States, act- 
Ing through the Chief Quartermaster for the Department of the Columbia of 
the United States Army, published and circulated an advertisement invitlnf; 
bids and proposais to contract for the furnishing and sale to said United 
States of certain large quantifies of coal, which the said United States de- 
slred to purchase for governmental use during the fiscal year commencing 
July 1, 1908, and ending June 30, 1909, at those certain milltary posts known 
as Fort Davis, Fort St. Michael and Fort Llscum, ail situated In the Dis- 
trict of Alaska, which said bids and proposais to contract were to be sub- 
mitted to the said Chief Quartermaster for the Department of the Columbia 
on the lOth day of April, A. D. 1908. 

"The principal object of said unlawful conspiracy was to inducé the said 
United States, acting through its duly authorized offlcers, to award and let 
contracts for the purchase of said coal, and to purchase and pay for said coal, 
at grossly exorbitant and fraudulent priées, whereby the said United States 
should be defrauded of large sums of money for the use and beneflt of said 
conspirators, or some of them, or certain corporations then and there repre- 
sented by said conspirators respectively ; which said object was to be ef- 
feeted and consummated by means of coUusive, fraudulent and dishonest bids 
and proposais to contract for the furnishing of said coal, which said bids and 
proposais to contract should be ostensibly compétitive, but in fact coUusive, 
dishonest and noneompetitive and for grossly exorbitant priées to be secretly 
agreed upon by said conspirators and communicated to one another prier to 
the maklng of said bids and proposais to contract. 

"It was also one of the objects of said unlawful conspiracy, that after the 
said United States should hâve been defrauded in the manner and by the 
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nieana herelnbefore set forth, thfe true facts in the premlses should be con- 
cealed from the said United States, whereby the sald United States sbouid 
be defrauded of its légal remédies to recover the moneys of whlch it should 
hâve been defrauded as aforesaid, and should be defrauded of ail légal re- 
dress iii the premises, which sald last named object of said unlawful con- 
spiraey was to be efCected and consummated by means of false, fraudulent, 
fictltious and coUusive checlcs, vouehers, and entries In books of aceount re- 
lating to the disbursement and use by sald consplrators of the moneys of 
which the United States was to be defrauded as aforesaid. 

"Whlch sald unlawful conspiracy has at ail times since said flrst day o! 
April, A. T). 1908, been furthered and continued In force by each of sald con- 
splrators, except as to said D. H. Jarvis since the date of his decease on or 
about June 22, A. D. 1911." 

Notwithstanding the foregoing averments in respect to the alleged 
agreement of the alleged conspirators, the indictment contains not one 
line or word to the effect that the said alleged conspirators or either of 
them directly or indirectly ever made any bid or proposai through the 
Chief Quartermaster of the United States Army of the Department of 
the Columbia, or otherwise, for the furnishing or sale to the United 
States of any coal which it desired to purchase for governmental use 
during the fiscal year commencing July 1, 1908, and ending June 30, 
1909, at the military posts known as Ft. Davis, Ft. St. Michael, and Ft. 
Liscum, or for any other purpose, or at ail ; and as a necessary consé- 
quence the indictment contains no charge that the said conspirators or 
either of them directly or indirectly made to the United States through 
its said Quartermaster or otherwise, any coUusive, fraudulent, or dis- 
honest bid or proposai to contract for the furnishing of any coal, or that 
they or either of them ever made to the United States through its Quar- 
termaster or otherwise any bid or proposai of any nature or character. 
Yet, as has been seen, it is expressly alleged that the subject-matter 
of the alleged conspiracy, its objects, and the means by which those 
objects were to be effected, consisted in inducing the United States 
through its authorized officers to award and let contracts for the pur- 
chase of certain coal for which it had previously asked bids through 
its Chief Quartermaster for the Department of the Columbia, atgrossly 
exorbitant and fraudulent priées, whereby the government would be 
defrauded of large siims of money for the benefit of the alleged con- 
spirators or those for whom they were acting, ail of which was to be 
effected and consummated by means of coUusive, fraudulent, and dis- 
honest bids and proposais to contract for the furnishing of the coal, at 
grossly exorbitant priées to be secretly agreed upon by the alleged con- 
spirators prior to the making of such bids and proposais. 

The indictment does charge that, after the formation of the alleged 
unlawful conspiracy, and during its continuance, and to effect its ob- 
ject: 

"The sald John H. BuUock, on, to wit, the 13th day of August, A. D. 1908. 
at Vancouver in sald Western District of Washington and wlthin the juris 
diction of this court, dld knowlngly, unlawfully and corruptly induce, per- 
suade and cause one John E. Baxter as Quartermaster of the United States 
Army to issue, and the sald John E. Baxter dld issue a certain check or war- 
rant drawn upon the First National Bank of Portland, Oregon, bearing date 
of said 13th day of August, 1908, In favor of 'John J. Sesnon Co.' for the 
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snm of thirty-nine thousand one hundred and sixty-three and 50/100 ($39,- 
163.50) dollars, and which said check or warrant was sabscribed by said Jolin 
E. Baxter as Quarter (master) of the United States Army, and which said 
check or warrant was for funds and money of the said United States then 
and there on deposit in said First National Bank of Portland, Oregon." And 

"That after the formation of said unlawful consplracy and du ring the con- 
tinuance thereof, and to effect the object thereof, the said John H. Bullock, 
on, to wit, the Ist day of September, A. D. 1908, at Seattle in said Western 
District of Washington, and within the jurisdlction of this court, did know- 
ingly, unlawfuUy, and corruptly induce, persuade and cause one Frank A. 
Kane, as agent of said John J. Sesnon Co., to, and said Frank A. Kane then 
and there dld endorse and negotiate said check or warrant last hereln de- 
scribed, and which said check or warrant was thereafter and on the 2d day 
of September, 1908, duly paid by said First National Bank of Portland, Ore- 
gon, out of the aforesaid funds of said United States." And 

"That after the formation of said unlawful conspiracy and during the con- 
tinuance thereof, and to effect the object thereof, the said John H. Bullock, 
on, to wit, the 13th day of August, A. D. 1908, at Vancouver, in said Western 
District of Washington and within the jurisdlction of this court, did know- 
ingly, unlawfully and corruptly induce, persuade and cause one John E. Bax- 
ter, as Quartermaster of the United States Army, to, and the said John B. 
Baxter did Issue a certain check or warrant drawn upon the First National 
Bank of Portland, Oregon, bearing date the said 13th day of August, 1908, in 
favor of 'John J. Sesnon Co.' for the sum of fifty-three thousand eight hun- 
dred and seventy-eight and 50/100 ($53,878.50) dollars, and which said check 
or warrant was subseribed by said John E. Baxter as Quartermaster of the 
United States Army, and which said check or warrant was for funds and 
money of the said United States then and there on deposit in said First Na- 
tional Bank of Portland, Oregon." And 

"That after the formation of said unlawful conspiracy and during the con- 
tinuance thereof, and to effect the object thereof, the said John H. Bullock, 
on. to wit, the Ist day of September, A. D. 1908, at Seattle, in said Western 
District of Washington, and within the jurisdlction of this court, did know- 
Ingly, unlawfully, and corruptly Induce, persuade and cause one Frank A. 
Kane, as agent of said John J. Sesnon Co., to, and said Frank A. Kane then 
and there did indorse and negotiate said check or warrant last hereln de- 
scrihed, and which said check or warrant was thereafter and on the 2d day 
of September, 1908, duly paid by said First National Bank of Portland, Ore- 
gon, out of the aforesaid funds of said United States." 

But the indictment does not charge that the check or warrant there- 
in ref erred to had any connection with any bid or proposai by the alleg- 
ed conspirators for the sale to or purchase by the United States of any 
coal at exorbitant priées by means of pretended and fraudulent com- 
pétitive bids, or otherwise. It will not do to indulge in any inferences 
in respect to that matter in considering the question of the sufficiency of 
the indictment, for, as already said, a cardinal rule in criminal pro- 
ceedings is that the indictment must state every ultimate fact made es- 
sential by law to the constitution of the crime denounced. The prés- 
ent indictment was undoubtedly drawn with the manifest purpose, as 
I think, of avoiding the bar of the statute of limitations ; for, as has 
been shown, notwithstanding the fact that it makes no mention what- 
ever of the making of any bid or proposai by or on behalf of the al- 
leged conspirators or either of them for furnishing and selling to 
the government any coal in response to thg advertisement of its Quar- 
termaster, or otherwise, yet on the trial the government introduced 
évidence not only that the défendants did make such bids for the fur- 
nishing and sale to it of the coal advertised for, at exorbitant priées. 
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but that such bids and proposais, while nominally compétitive, were 
really fraudulent and made pursuant to the agreement of the défend- 
ants thus to defraud the United States. And such proof was deemed 
by the jury so conclusive as to resûlt in a verdict of guilty against the 
appellants. To such proof they objected upon the ground, among other 
grounds, that it was barred by the three-year statute of limitations. 
The government deemed it necessary to prove that the alleged con- 
spirators did make the collusive and fraudulent bids and proposais in 
response to the advertisement of the Quartermaster, as it undoubtedly 
was, for the reason that not only was the making of such collusive and 
fraudulent bids and proposais one of the essential éléments of the crime 
undertaken to be charged, but, according to the express déclaration of 
the indictment itself, "the principal object" of it, It being necessary to 
prove the fact of the making of such collusive and fraudulent bids and 
proposais, it was, upon well-settled principles, necessary to allège the 
making of them. To hâve done so, however, the indictment would 
hâve shown upon its face that the conspiracy alleged to hâve been en- 
tered into was consummated more than three years before the filing of 
tihe indictment, and, consequently, barred by the statute of limitations. 
In one of the brief s filed by counsel on behalf of the government, it 
is said : 

"The principal objection urged against tlie indictment in the présent case is 
that the interposing of two or more bids was an indispensable step in the 
exécution of the conspiracy, withont which the overt acts alleged in the in- 
dictment could not hâve tended to effiect the object of the conspiracy ; this ob- 
jection being based upon the gênerai proposition that an indictment for con- 
spiracy under section 5440, R. S., must allège the commission of ail Indispensa- 
ble overt acts from the iuception of the conspiracy down to the last overt 
act alleged In the indictment. 

"The décision of this court in Chaplin v. United States, 193 Fed. 879, 114 
C. C. A. 93, is conclusive upon this proposition. The same question was raised, 
considered, and decided; and the décision was squ&rely against the conten- 
tion raised there, and which is renewed In the présent case. * * * The 
contention urged in the Chaplin Case was identical in prineiple with the con- 
tention urged in the présent case." 

How mistaken counsel are in this contention will be readily seen by 
référence to the case of Chaplin v. United States and remembering the 
change wrought in the law in respect to the crime defined by section 
5440 of the Revised Statutes by the décision of the Suprême Court 
in tlie case of Hyde v. United States, supra. The Chaplin Case arose 
under the Désert Land Act, one of the provisions of which déclares : 

"That it shall be lavi-ful for any citizen of the United States, or any person 
of requisite âge who may be entitled to become a citizen, and who bas flled 
bis déclaration to become such, and upon payaient of twenty-five cents per 
acre to file a déclaration under oath with the register and receiver of the 
land district in which any désert land is situated, that he inteuds to reclaim 
a tract of désert land. * * • " 

The court in its opinion said (193 Fed. 881, 114 C. C. A. 951 : 

"The question presented to this court is whether the Indictment charges the 
commission of a crime. The contention of the plaintiiïs in error is that, in- 
asmuch as an entryman of land under the désert land acts has the right to 
assign his entry as soon as it la made, the plamtiffs in error committeii no 
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crime In consplrlng to Induce an entryman to make an entry when he had 
the actual présent intention to assign his rlght to another ; that the entryman 
has the right to make an entry with the intention to assign ; that the land of- 
fice has no right to exact from him an affldavlt which renounces such right; 
that, if it does exact such an affidavlt, the entryman does not commit perjury 
in making it, and the entry which he makes is légal, no matter what his in- 
tention may be." 

In considering the validity of the indictment in that case, which 
was for alleged conspiracy, the court said : 

"It is contended that the indictment is fatally defective for failure to al- 
lège that the défendants accused therein ever caused any fraudulent entries 
to be made, or ever took any steps or did any act to that end. But it was 
not necessary to allège that such entries were in fact ever made. The of- 
fense charged was a conspiracy to defraud the United States. The nature 
and object of the conspiracy, and the means whereby the consplrators in- 
tendeô to carry eut their scheme, were set forth. The offense was complète 
whea the unlawful conspiracy was formed and the plans were adopted. There 
remained, however, a locus penitentife until something more was done. In- 
stead of abandoning their conspiracy, the indictment allèges that the con- 
splrators performed certain overt acts. In the counts on which the plaintiffs 
in errer were found guilty, they were charged with making certain false and 
fraudulent affldavits of expenditures which were swom to hâve been made on 
désert land entries within the first year after the date thereof, which affl- 
davits were set forth and were alleged to hâve been swom to before the re- 
ceiver of the land office, and they contained the jurât and the signature of such 
officer. Thèse overt acts were within the scope of the conspiracy as charged, 
and they tended to accomplish its object. In United States v. Britton, 108 U. 
S. 199, 2 Sup. et. 531, 27 L. Ed. 698, it was said: The offense charged in 
the counts of this indictment Is a conspiracy. ïhis offense does not consist 
of both the conspiracy and the acts done to effect'the object of the conspiracy, 
but of the conspiracy alone.' " 

As will be seen, the court there held that "the offense was complète 
when the unlawful conspiracy was formed and the plans were adopt- 
ed." Such was undoubtedly the law at the time of the rendition of that 
décision ; but, as has been seen from the décision of the Suprema 
Court in the case of Hyde v. United States, supra, such is no longer 
the law. 

Another considération which renders the décision of this court in 
the case of Chaplin v. United States whoUy inapplicable to the prés- 
ent case is that neither of the overt acts alleged in the indictment in the 
présent case had, in so far as the indictment shows, any connection 
whatever with the making by the alleged consplrators of any bid or 
proposai of any character for the furnishing and selling to the gov- 
ernment of any coal pursuant to the advertisement of its Quartermas- 
ter, or otherwise. 

For the reasons stated I am of the opinion that the judgment should 
be reversed and the cause remanded, with directions to the court below 
to sustain the demurrer to the indictment. 
217 F.— 56 
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SOHWAETZ V. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit September 8, 1914.) 

No. 1255. 

1. CONTEMPT (§ 54*) PbOCEEDINGS TOK PUNISHMENT PORMAL ReQUISITES. 

There Is no flxed formula for contempt proceedlngs, and technieal ao- 
cnracy is net required. It Is sufflcient If the offense Is set out so that 
the défendant is clearly Informed of the charges agalnst him, and whether 
a criminal or civil contempt is alleged ; and this is to be determined by 
examination of the entlre record. 

[Ed. Note.— For other cases, see Contempt, Cent. Dlg. §§ 143-149 ; Dec. 
Dig. § 54.»] 

2. Injonction (§ 230*) — Violation — Contempt — Jurisdiction and Power of 

. COUET. 

Where, In a civil suit of whlch the court had jurisdiction, charges of 
contempt were made agalnst défendant for violation of an injunctlon is- 
sued therein, and he appeared and pleaded, and, after the proceeding had 
been transferred to the criminal docket, procured a suspension of the pro- 
ceeding on hls voluntary promise to obey the injunctlon, he cannot at- 
tack a subséquent judgmeat for contempt agalnst him in the criminal 
proceeding, after a hearlng, on the ground of the invalidity of the in- 
junctlon order. 

[Ed. Note.— For other cases, see Injunctlon, Cent Dig. §§ 502-516 ; Dec. 
Dig. § 230.*] 

3. Contempt (§ 66*) — Cbiminal Peoceedings — Review in Appellatb Court. 

While, in a case of criminal contempt, the trial court must be convinced 
o€ the guilt of the accused beyond a reasonable doubt, a finding of such 
fact, supported by compétent évidence, cannot be revlewed by an appel- 
late court. 

[Ed. Note.— For other cases, see Contempt, Cent Dig. |§ 213-215, 223- 
237; Dec. Dig. § 66.*] 

i. CuiMiNAL Law (§ 304*) — Criminal Contempt — Bvidenck. 

A proceeding for criminal contempt growlng out of a civil suit is col- 
latéral to it, and the court may take judiclal notice in the trial of the con- 
tempt proceeding of ail orders made In the civil cause. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 700 717, 
29511/2; Dec. Dig. § 304.*] 

In Error to the District Court of tlie United States for the North- 
ern District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 

Proceeding for criminal contempt in the name of the United States 
against IVIeyer Schwartz. Frora a judgment of conviction, défend- 
ant hrings error. Afïirmed. 

Joseph R. Curl and John C. Palmer, Jr., both of WheeUng, W. Va. 
(A. M. Belcher, of Charleston, W. Va., on the brief), for plaintifï in 
error. 

Stuart W. Walker, U. S. Atty., of IVEartinsburg, W. Va., and John 
A. Howard, of Wheeling, W. Va., for the United States. 

Before FRITCHARD and WOODS, Circuit Judges. 

•For other cases ses ssxae toplc & J numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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WOODS, Circuit Judge. The question to be decided in this cause 
is whether the assignments of error présent any valid reason for the 
reversai of a judgment of the District Court by which Meyer Schwartz 
was held to be guilty of contempt and sentenced to imprisonment for 
60 days. 

In the case of West Virginia-Pittsburg Coal Co. v. John P. White 
and others the District Judge granted a temporary restraining order, 
dated Septeniber 29, 1913, directed to the défendants, as officers of 
the United Mine Workers of America and as individuals, "and ail 
persons combining and conspiring with the said designated persons 
and ail other persons whomsoever." The ténor of the order was to 
enjoin interférence with plaintiff's business by using threats, force, 
intimidation, or persuasion to induce its employés to break their con- 
tracts or leave their work, or by using like means to induce any person 
to refuse to accept employment with plaintifï, and to enjoin trespassing 
on plaintiiï's premises for the purposes above indicated. The charge 
against Schwartz seems to fall under the italicized portion of tlie fol- 
lowing provision of the order: 

"From interfering in any manner whatsoever, either by threats, violence, 
intimidation, persuasion, or entreaty, with any person in the employ of plaln- 
tlff who has eontracted with and is in the actual service of plaintifC, to en- 
tlce or induce him to qult the service of plaintiff, or to fall or refuse to per- 
form hls duties under his contract of employment, and from ordermg, aiding, 
directing, assisting, or abetting, in any manner whatsoever, any person or 
persons to commit any or either of the acts aforesaid." 

By pétition filed November 11, 1913, the plaintiff alleged: 

"Meyer Schwartz, who keeps a store near your petitioner's Locust Grove 
mine, after being advised of the terms and provisions of the said restraining 
order, has continued to furnlsh a meeting place for your petitioner's striking 
employés and to assist in induclng your petitioner's striking employés to re- 
main away from their work. In violation of their respective contraets of em- 
ployment." 

The affidavit of Virgin, attached to the pétition as a part of it, al 
leges service of the order on Schwartz, his acts of fumishing a place 
for the striking miners to hold their meetings as near as possible to 
the mines, and of providing a conveyance and a driver for two of 
the officers of the United Mine Workers to go over the plaintiff's 
property to a meeting of the strikers. 

A rule to show cause was issued, and the hearing fixed for Decem- 
ber 1, 1913. On that day the court, on motion of plaintiff, made an 
order naming a number of persons, including Schwartz, who had ap- 
peared and submitted themselves to the court in response to the rule 
to show cause, and reciting its opinion that the pétition and affidavits 
showed a criminal contempt, and directing that the proceedings be en- 
titled "United States v. Van Bittner" and others, Meyer Schwartz be- 
ing named as one of the défendants, that the cause be docketed on the 
law side of the court on the criminal docket, that the pétition and af- 
fidavits and the orders relating to the contempt proceedings be filed as 
a part of the record in the criminal case, and that the contempt pro- 
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ceedîngs "shall not be further prosecuted in this suit in equity, but 
shall be prosecuted on the law side of the court as a criminal contempt 
case." 

After hearing the arguments, the court on the foUowing day made 
an order refusing to dismiss the bill, and granting a temporary in- 
junction identical in language with that of the restraining order. At 
the same time an order was made staying further proceedings until 
the further order of the court. 

By pétition filed on January 17, 1914, West Virginia-Pittsburg Coal 
Company represented to the court, by pétition and afiSdavits, that, al- 
though the défendants had appeared in open court on December 2, 
1913, and promised to desist from the acts charged as contempt, and 
to comply strictly with the order of injunction, they nevertheless had 
continued to violate the order in many particulars set out. An at- 
tachment was issued against Schwartz, and he was required to show 
cause why he should not be punished for the alleged contempt. At the 
hearing on January 27, 1914, the court, after denying the motion of 
defendant's counsel to quash the pétition, and after hearing the évi- 
dence, adjudged the défendant guilty of contempt and sentenced him 
to imprisonment for 60 days. 

[1] Although out of logical order, for the sake of clearness, we 
consider first the error assigned that the charge against Schwartz 
should hâve been dismissed for indefiniteness. It is true that Schwartz 
is not specifically charged by name in this last pétition and the affidavits 
attached ; yet, reading them in connection with the first pétition and 
the affidavits thereto attached, it appears that the only charge in the 
last pétition which involves him is that of maintaining at petitioner's 
mine, near Colliers, tents occupied by a number of strike agitators who 
"live in the most disorderly manner, drinking, fighting, shooting, and 
disturbing your petitioner's employés who live near by." This definite 
charge is against ail the défendants, and was notice to Schwartz of the 
accusation he had to meet. 

But, aside from that, the original pétition and afifidavits, as we hâve 
pointed out, contained distinct and definite charges against him, and 
the order suspending his trial on thèse charges did not affect his lia- 
bihty to answer them. Under that order making the United States 
a party, transferring the cause to the criminal docket, and directing 
the original pétition and affidavits to be filed in the criminal proceed- 
ing, the charges and spécifications contained in the original papers 
stand against the défendant as the basis of the criminal proceedings. 
There is no fixed formula for contempt proceedings, and technical 
accuracy is not required. It is sufïicient if the offense is set out, so 
that the défendant is clearly informed of the charges against him and 
whether a criminal or civil contempt is alleged; and this is to be 
determined by examination of the entire record. Gompers v. Bucks 
Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 
L. R. A. (N. S.) 874; Aaron v. United States, 155 Fed. 833, 84 C. 
C. A. 67; United States v. Hufï (D. C.) 206 Fed. 700. 

Objection was not made that Schwartz was not a party to the pro- 
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ceedings and was not bound by the order of injunction. On the con- 
trary, the défendant appeared in the cause on December 1, 1913, and 
submitted himselï to the jurisdiction of the court. Breach of a prom- 
ise made to the court did not subject him to contempt proceedings; but 
the appearance and the promise precluded the défendant from averring 
that he was not a party bound by the order. Examination of the 
record excludes even the slightest doubt that the défendant was fully 
advised of the charge against him, appeared before the court and sub- 
mitted himself to its order, and procured a suspension of the proceed- 
ings by a voluntary promise to obey the injunction. If the charge had 
been originally for civil contempt, ail proceedings of that character 
were discontinued by the order, and the défendant was fully advised 
that he was called on to meet a charge of criminal contempt, and on 
that charge he was tried and fully heard. This being so, it would be 
not only adopting the extrême technicality formerly required in the 
criminal procédure, but extending it to the point of absurdity, to sus- 
tain the objections to the form and method of the procédure in this 
contempt case. 

There is nothing in the record indicating that defendant's counsel 
made a motion to require the charges to be made more definite and 
certain, and hence there is no ground for the assignment of error on 
that point. 

Neither the bill of exceptions nor the assignments of error point 
eut what portion of the évidence should bave been excluded as ir- 
relevant. The first bill of exceptions is merely a copy of the évidence, 
and no objection to any of it appears to hâve been made. The assign- 
ment of error on this point has, therefore, no basis in the record. 

[2] There is no force in the position that the judgment should be 
reversed because the court exceeded its power in adjudging the de- 
fendant guilty of contempt for furnishing a meeting place for or- 
ganizers of the United Mine Workers of America and others, and thus 
aided them in inducing by force, threats, intimidation, and persuasion 
the employés of West Virginia-Pittsburg Coal Company to quit work. 
It is true that the judgment for contempt, as well as the order of in- 
junction, will be set aside on writ of error, when the trial court had 
no jurisdiction to make the order of injunction. In re Rowland, 104 
U. S. 604, 26 h. Ed. 861 ; In re Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 
28 L. Ed. 1117; In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 31 L. 
Ed. 402; United States v. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 51 
L. Ed. 319, 8 Ann. Cas. 265. But that condition is not presented hère. 
The court had jurisdiction of the subject-matter — the protection of the 
West Virginia-Pittsburg Coal Company in its property rights — and of 
the défendant, who had appeared in the cause to answer the charge 
that he had unlawfully interfered with those rights. 

The défendant appeared in answer to a rule to show cause, pleaded 
not guilty of the contempt charged, and asked and obtained time to 
produce his witnesses, without questioning the power of the court 
to make the order. He, along with others, excepted to the order 
transferring the cause to the criminal docket and making the papers 
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the basis of a charge of criminal contempt ; but, so far f rom prosecut- 
ing this exception, he waived it bj' appearing before the court, sub- 
mitting himself to its order, and promising obédience, and thus pro- 
curing a suspension of the proceedings. Under thèse conditions it 
cannot be said by the défendant that the order of injunction and the 
order to show cause, acquiesced in by him and not appealed from, is 
a nullity, because it may hâve been erroneous in embracing acts which 
should not hâve been held to be unlawful aid to those who were charged 
with unlawful interférence with the business of the West Virginia- 
Pittsburg Coal Company: 

"If a party can make tiimself a judge of the validity of orders which hâve 
been Issued, and by his own act of disobedienoe set thern aside, then are the 
courts impotent, and what the Constitution now flttingly calls the 'judicial 
power of the United States' would be a mère mockery." Gompers v. Bucks 
Store & Range Ce, 221 U. S. 418, 31 Sup. Ct 402, 55 L. Ed. TOT, 34 L. R. A. 
(N. S.) 874. 

[3] The well-established principle is that in a case of criminal con- 
tempt the trial court must be convinced of the guilt of the accused 
beyond a reasonable doubt, but when there is évidence tending to 
show guilt the finding of fact by the trial court cannot be reviewed 
by this court. Bessette v. Conkey Co., 194 U. S. 338, 24 Sup. Ct 
665, 48 L. Ed. 997. In this case there was évidence that the défend- 
ant rented his land to the officiais of the United Mine Workers of 
America and others, who were taking means forbidden by the injunc- 
tion to induce the employés of West Virginia-Pittsburg Coal Company 
to quit work, not only with the knowledge that it would be used, but 
with the purpose that it should be used, as a base for their opérations. 
There was also évidence that he furnished conveyances to some of the 
same persons for a like purpose. This was évidence tending to show 
the "aiding and assisting" by the défendant which the court had for- 
bidden. 

[4] It is true that the record does not show that the stay order and 
the order of injunction were formally introduced in évidence; but 
throughout the taking of the testimony they were referred to by the 
witnesses, including the défendant, as if they had been introduced, 
and were so treated by counsel in the examination. Besides, it does 
not appear that the omission was made the basis of a motion to dis- 
miss, or in any way called to the attention of the court. To reverse 
the judgment on this ground would be carrying technicality to the point 
of extrême atténuation. There is authority for the proposition that 
the criminal contempt is so far distinct from the original civil proceed- 
ings that the order of injunction must be formally introduced. State 
V. Hudson County Electric Ce, 61 N. J. Law, 114, 38 Atl. 818. But 
we think this rule too technical. The better view is that, as one pro- 
ceeding grows out of the other and is collatéral to it, the court will 
take judicial notice in the trial of the latter of ail orders made in the 
former. State v. Jones, 20 Wash. 576, 56 Pac. 369 ; State v. Thomas, 
74 Kan. 360, 86 Pac. 499; State v. Porter, 76 Kan. 411, 91 Pac. 
1073, 13 L. R. A. (N. S.) 462; Haaren v. Mould, 144 lowa, 296, 122 
N. W. 921, 24 L. R. A. (N. S.) 404. 
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The jiidgment against the défendant was suspended, and it was or- 
dered that he be admitted to bail pending the disposition of the cause 
by this court. Hence there is no foundation for the assignment of 
error alleging that the suspension of the sentence and bail were denied. 

This court in a unanimous opinion (John Mitchell et al. v. Hitchman 
Coal & Coke Co., 214 Fed. 685, 131 C. C. A. 425) has expressed its 
views fully on the limits to which an injunction of this sort should 
go. It was there held that it is an invasion of the rights of the citizen 
to enjoin the promotion of a labor union by persuasion and other 
peaceable and lawful means. Had this order of injunction been brought 
up for review by the défendant, it would hâve been modified in his 
behalf. But it is too late to allège before this court that the injunc- 
tion was too broad when the défendant appeared in court to answer 
the charge of violating the injunction, and, instead of bringing the 
order up for review, waived ail objections to it by submitting himself 
and promising obédience to it. 

Affirmed 



SCORIC V. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. September 8, 1914.) 

No. 1256. 

1. Injunction (§ 230*) — Violation — Peoceedings for Pcnishment — Suffi- 

ciENCY OF Charges. 

Charges of crlminal contempt lu violating an injunction held sutBciently 
spécifie to sustain a judgnient of conviction. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. §§ 502-616; Dec. 
Dig. § 230.*] 

2. Injunction (§ 230*) — Violation — Peoceedings for Punishment — Formai, 

Eequisites. 

The fact that through a clérical error the name of a défendant, charged 
wlth others wlth contempt for violation of an injunction, was omltted 
from ah order entered on the pétition transferrlng the proceeding to the 
crlminal docket for trial, does not Invalidate a judgment against hlm 
therein, where he appeared, pleaded, and contested the case. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 502-516 ; Dec. 
Dlg. § 230.*] 

3. Injunction (§ 231*) — Violation — Peoceedings fob Punishment — Review 

IN Appellate Court. 

The question of the validlty of an order grantlng an injunction, not ap- 
pealed from, cannot be ralsed In an appellate court on review of a sub- 
séquent judgment for contempt for violation of the Injunction. 

[Ed. Noté. — For other cases, see Injunction, Cent Dig. § 517; Dec. Dig. 
§ 231.*] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Philippi; Alston G. Dayton, Judge. 

*For otber casea »ee same topic & S numbeb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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Proceedings for criminal contempt in the name of the United States 
against Paul Scorie. From a judgment of conviction, défendant brings 
error. Afiirmed. 

John C. Palmer, Jr., and' Joseph R. Curl, both of Wheeling, W. Va. 
(A. M. Belcher, of Charleston, W. Va., on the brief), for plaintiff in 
error. 

Stuart W. Walker, U. S. Atty., of Martinsburg, W. Va., and John 
A. Howard, of Wheeling, W. Va., for the United States. 

Before PRITCHARD and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Most of the assigned errors of procé- 
dure, and in the judgment and sentence against the défendant for 
contempt by reason of his disobedience of an order of injunction of 
the District Court, hâve been discussed and disposed of by the opin- 
ion in the like case of Meyer Schwartz v. United States, 217 Fed. 866, 
133 C. C. A. 576, filed herewith, involving the charge of contempt in 
disobedience of the same orders. On some points, however, the facts 
are not precisely the same. 

[1] 1. We think the charges against the défendant were sufïiciently 
definite. The pétition of November 11, 1913, allèges: 

"On October 15, 1913, Van Bittner, James Oates, Joseph July, Thomas 
Smith, Richard Webb, and Paul Scorie organized and held a meeting near 
your petitioner's Locust Grove mine, at which they paid certain sums of 
money to each of your petitioner's striking employés for the purpose of in- 
ducing them to remain away from work and continue on strike. At said 
meeting they made Inflammatory speeches, entreated, persuaded, urged, and 
threâtened your petitioner's employés, who are on a strike, to continue to re- 
main away from work, and to induce those who are working to join the 
strike." 

In the affidavit of Virgin, attached to the pétition as a part of it, it 
is alleged: 

"Van Bittner, James Oates, Joseph July, Secundo CoUffee, Tom Smith, 
Ridhard Webb, and Paul Scorie hâve, in violation of the restrainlng order 
above mentioned, advlsed, urged, and persuaded our miners to continue on a 
strike and to refuse to résume working under thelr contracta with our Com- 
pany. They hâve aiso held meetings as near to our mines as they could get 
without actually trespassing on the company's property, In which some of 
them, with others, hâve made Inflammatory speeches, urging and persuading 
our employés to continue the strike and to continue in violation of their con- 
tracts to refuse to work in our mines. • * * i iiad also told Jos. July, 
Tom Smith, Richard Webb, Paul Scorie, and Meyer Schwartz about the re- 
strainlng order, for the purpose of warning them against violating it, be- 
fore they participated in the meeting above descrlbed. * * • Richard 
Webb is acting as secretary of the local union of the miners, has furnished 
them a place for holding the meeting, and is constantly active In encouraging, 
persuading, and urging the strikers to continue on a strike and to refuse to 
work, and in inducing those who are working to quit work in violation of 
their respective contraets of employment. Paul Scorie, Tom Smith, and Jos. 
July are actively engaged in doing the same thing." 

Still more spécifie are the following charges contained in the affi- 
davit of Virgin, attached to the second and supplemental pétition of 
January 17, 1914: 
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"That some of said parties, James Oates, Tom Smith, and Paul Scorie, 
against whom a rule was issued by said court, and who, among others, prom- 
Ised to remove the two tents on the county road immediately in front of some 
of the company's houses, hâve not removed said tents, but still maintain them 
as headquarters for striking miners of the said West Virginia-Pîttsburg Coal 
Company, over which place said James Oates, Tom Smith, and Paul Scorie, 
and their associâtes, Dan R. Brown, Cari NeldhofCer, Paul Wetter, W. H. 
Thompson, William Bailey, Sheaky Heaky, and Caris Schmidt, frequently 
met with other of the striking minera and create dlsturbance of the peace, 
and some of them go upon the company's grounds and threaten violence to 
the officers of the company and do violence to employés of the company. 
* * * That on the morning of Saturday, January 3, 1914, about 11 o'clock 
a. m. the said Paul Scorie and Cari NeidhofCer assaulted John Mathia and 
Hector Gobi on the company's grounds, while they were working for the said 
company, the said Scorie saying, among other things, to Mathia, 'I will MU 
you,' and threw a half brick at Mathia's head, the said NeldhofCer striking 
the said Hector Gobi with a large club, at the same time threatening to do 
him great bodily harm." 

2. If there was an order suspending the proceeding against Scorie 
until the further order of the court, it does not appear in the record. 
But the original proceeding had not been dismissed and was still pend- 
ing when the supplemental pétition was filed on January 17, 1914. 
The charges under this second pétition, which he was also required 
to answer, were contained in an affidavit made January 5, 1914. It is 
therefore obvious that the scope of the court's inquiry properly em- 
braced ail charges of spécifie acts of disobedience of its order donc 
between the date of the temporary restraining order and the affidavit 
made on January 5, 1914. 

3. It is true that Scorie denied ail thèse charges ; but it is not seri- 
ously disputed that there was évidence from other witnesses, which 
might well be accepted as true by the District Court, supporting some 
of the charges of contempt. This being so, this court can give no 
relief against the finding of the trial court. Bessette v. Conkey Co., 
194 U. S. 338, 24 Sup. Ct. 665, 48 L. Ed. 997. 

[2] 4. The point was made for the first time at the oral argument 
in this court that the proceeding must be dismissed because the name 
of Paul Scorie does not appear in the order of December 1, 1913, set- 
ting out that the pétition and affidavits showed a case of criminal con- 
tempt, and ordering the case to be prosecuted in the name of the United 
States against Van Bittner and others named, and docketed as a crim- 
mal cause on the lavv side of the court. It is perfectly clear from the 
record that the omission was merely a clérical error, which in no wise 
prejudiced the défendant. He was one of the parties distinctly charged 
by name in the original pétition with spécifie acts of contempt. He 
appeared by attorney in the cause on November 25, 1913, in response 
to the order of November 11, 1913, pleaded not guilty to the charge, 
and was allowed further time to produce his witnesses. He appeared 
again on December 2, 1913, submitted himself to the court, and prom- 
ised to obey the order. He was distinctly charged by name with 
definite acts of contempt in the second pétition. In response to the 
attachment issued against him he again appeared in person and by at- 
torney on January 27, 1914, and upon déniai of his motion to quash 
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the pétition pleaded ftot guilty. Under thèse circumstanees the clér- 
ical mistake of omitting the name of the défendant from the order 
of December Ist cannot avail; for the point is altogether technical. 
The principle was thus applied in Holmgren v. United States, 217 U. 
S. 509, 30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Cas. 778, where the 
name of a person other than the défendant was used in an indictmenl 
for perjury: 

"It is furtber urged that the indletment In the third count tliereof does not 
properly charge an offense against Holmgren. It is true that In the thlrd 
count it appears that the name of Frank Werta, the alien, was wrltten liy 
mistake for that of Gustav Holmgren, in averrlng that the witness was duly 
and properly sworn ; but this count also eontains the averment that 'tbe said 
Gustav Holmgren, having taken such oath to testify as aforesaid, did then 
and there willfuUy,' etc., and 'contrary to the said oath testify in substance 
and to the effect,' etc. This objection does not appear to hâve been speciflcally 
pointed out in the demurrer, or otherwise taken advantage of upon the trial. 
In this proceeding it is too late to urge such objections to a matter of form, 
unless it is apparent that It affected the substautial rights of the accused. 
Rev. Sitat. § 1025; Connors v. United States, 158 U. S. 408 [15 Sup. Ct. 951, 
39 L. Ed. 1033] ; Armour Packing Co. v. United States, 209 U. S. 56, 84 [28 
Sup. Ct. 428, 52 L. Ed. 681]." 

[3] This court in a unanimous opinion (John Mitchell et al. v. Hitch- 
man Coal & Coke Co., 214 Fed. 685, 131 C. C. A. 425) has expressed 
its views fuUy on the limits to which an injunction of this sort should 
go. It was there held that it is an invasion of the rights of the citi- 
zen to enjoin the promotion of a labor union by persuasion and other 
peaceable and lawful means. Had this order of injunction been 
brought up for review by the défendant, it would hâve been modified 
in his behalf. But it is too late to allège before this court that the 
injunction was too broad, when the défendant appeared in court to 
answer the charge of violating the injunction, and, instead of bring- 
ing the order up for review, waived ail objections to it by submitting 
himself and promising obédience to it. 

Affirmed. 
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CLTKCIIFIP:lD COAL corporation V. STEINMAN. 
(Circuit Court of Appeals, Fourth Circuit. September 8, 1914.) 

No. 12G5. 

1. Specific Performance (§ 38*) — Contracts Enfoeceable — Paeol Co??- 

TRACTS FOR CONVETANCE OF LaND. 

To render a paroi contract for the conveyance of land spccifically eu- 
foreeable In equity, it must be certain and definite in its terms, the acts 
of part performance proved must refer to, resuit from, or be done in 
pursuanoe of the contract proved, and It must bave been so far executed 
tbat damages will not afford full compensation for its breach. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent Dig. | 
113 ; Dec. Dig. § 38.*] 

2. Equity (§ 263*) — Bill — Dismissal for iNSUFFiciEncT of Allégation. 

Since a bill in equity is required to state ouly the nltimate facts, a 
court should be cautlous not to dismiss a bill for mère lack of fullness 
of détail in allégation. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§535-540; Dec. 
Dig. § 263.*] 

3. GiFTS (§ 45*) — Paeol Gift of Land — Suit to Establish ïitle Aqainst 

Subséquent Geaktee, 

A bill alleging a paroi contract by the owner of land to give a definitely 
agreed upon tract of the same to bis son as an advancenient and in full 
of his share in the father's estate, and that the son at once took and held 
open and notorious possession and improved and continued to réside with 
his family on the land, which was subsequently conveyed to hlm by his 
father, held to state a cause of action to establish his équitable title from 
the date of the contract as against a later conveyance by his father of 
minerai rights in the land. 

[Ed. Note.— For other cases, see Gifts, Cent. Dig. § 80; Dec. Dig. | 45.*] 

4. GiFTs (§ 45*) — Paeol Gift of Land — Suit to Establish Title Against 

Subséquent Grantee. 

That there was some discrepancy between the boundary of the land as 
described In the alleged paroi contract and in the subséquent deed made 
In confirmation thereof did not justify the dismissal of the bill on de- 
murrer or motion ; the land being at the time undeveloped and of small 
value, and absolute accuracy In such respect not being essential. 

[Ed. Note.— For other cases, see Glfts, Cent. Dig. § 80 ; Dec. Dig. § 45.*] 

5. Vendob and Pubohaseb (§ 232*) — ^^Bona Fide Puhchaseks — Possession 

AS Notice of Peioe Rights — "Notice." 

Under the law of Virginia, open and peaceable possession of land under 
a claim of right is "notice" to a subséquent purchaser of the right or 
claim of the person in possession both to the surface and minerais there- 
under. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. §§ 
540-545, 548-562 ; Dec. Dig. § 232.*] 

6. QuiETiNQ Title (§ 29*) — Lâches — Suit to Establish Equitable Title to 

Land. 

One in the exclusive possession of land under claim of title is not 
chargeable with lâches in not bringing suit to establish his right so 
long as no superior title is asserted by another. 

[Ed. Note. — For other cases, see Quieting Title, Cent Dig. { 63; Dec. 
Dig. § 29.*] 

'For otber cases see sama topic & i nombbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Big Stone Gap; Henry Clay McDowell, 

Judge. 

Suit in equity by the Clinchfield Coal Corporation against A. J. 
Steinman. Decree for défendant, and complainant appeals. Reversed. 

W. H. Rouse, of Clintwood, Va., and E. M. Fulton, of Wise, Va. 
(H. G. Morison, of Johnson City, Tenn., on the brief), for appellant. 

J. Haie Steinman, of Lancaster, Pa., and R. T. Irvine, of Big Stone 
Gap, Va. (J. F. Bullitt, of Big Stone Gap, Va., and A. C. Anderson, of 
Wise, Va., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The plaintifï in its bill claims an équitable 
title to a tract of land containing 54 acres derived through successive 
conveyances from John W. Fleming, holding under an alleged paroi 
gift from his father, Philip Fleming, made in 1870. Under the al- 
légation that the équitable title set up is prior in date to the defend- 
ant's légal title from Philip Fleming, dated December 18, 1874, con- 
veying ail the coal, iron ore, and other minerais and fire clay in and 
under a tract of land containing about 1,000 acres, including the land 
in dispute, the plaintiff asks that the défendant be enjoined from 
prosecuting his pending action of ejectment brought under the deed of 
Philip Fleming to him, and that he be required to specifically perform 
the agreement to convey attributed to his grantor Philip Fleming. 
The District Judge sustained a demurrer to the original bill, and after- 
wards under the new equity rules granted a motion to strike from 
the files the amended bill. 

[1] The main question to be decided on the appeal is whether the 
amended bill sets out a definite and enforceable paroi contract of con- 
veyance covering a particular tract of land. The rules on the subject 
hâve been considered and stated in many Virginia cases, from Shobe 
V. Carr, 3 Munf. (Va.) 10, to McLin v. Richmond, 114 Va. 244, 76 S. 
E. 301. Variance will be found in the language of the opinions, and 
some of them may seem to lay down more stringent requirements than 
others. But the established rules which control ail the décisions are 
those stated by Judge Keith in McLin v. Richmond, supra : 

"First, 'that the agreement relied on is certain and definite In its terms; 
second, that the acts proved in part performance must refer to, result from, 
or be made in pursuancè of the agreement proved ; and, third, that the agree- 
ment must hâve been so far executed that a refusai of full exécution would 
operate a fraud upon the party and place him in a situation whieh does not 
lie in compensation. Wright v. Pucket, 22 Grat. (63 Va.) 370; Plunkett v. 
Bryant, 101 Va. 818, 45 S. B. 742 ; Reed v. Reed, 108 Va. 790, 62 S. E. 702." 

In Wright v. Pucket, 22 Grat. (Va.) 374, and Crane's Nest C. & C. 
Co. V. Virginia, etc., Co., 108 Va. 862, 62 S. E. 954, it is said : 

"The tendency of ail the modem cases, both in England and in this coun- 
try, is to prefer givlng the party compensation in damages, instead of a spe- 
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clfic performance. Wherever damages wlU answer the purpose of indemnity. 
this alternative wlU be preferred, as it wlU equally satlsfy justice, and will 
be coJncident witli the provisions and in support of the authoiity of tue 
statute." 

[2] Nearly ail the reported cases were decided on the application 
of thèse gênerai rules to the évidence adduced. In applying them to 
the décision of a demurrer or a motion to strike out â pleàding, it is 
to be borne in mind that the demurrer admits, not only the facts spe- 
cifically alleged, but ail facts which are reasonably inferable f rom those 
alleged. United States v. Des Moines, etc., Co., 142 U. S. 510, 12 
Sup. Ct. 308, 35 L. Ed. 1099. It is not to be expected that the bill 
should set out the évidence to be adduced ; for good pleàding requires 
that the bill state only the ultimate facts to be proved by the détails 
of the évidence. Therefore ';he court should be cautions not to dis- 
miss a bill for mère lack of fullness of détail in the allégation. The 
gênerai principle is thus stated in Daniell's Chancery Pleàding and 
Practice : 

"A demurrer will lie wherever it is clear that, taking the charges in the bill 
to be true, the bill would be dismissed at the hearing, but it must be founded 
on this, that it is an absolute, certain, and clear proposition that it would be 
so ; for if it is a case of circumstances, in which a minute variation between 
them as stated by the bill, and tbose established by the évidence, may either 
incline the court to modify the relief or to grant no relief at ail, the court, 
although it sees that the granting the modifled relief, at the hearing will be 
attended with considérable difBeulty, will not support a demurrer. There- 
fore, where a bill was filed for the spécifie performance of an agreement en- 
tered into by a bankrupt, by the intervention of an agent, and préviens to 
the bankruptcy, a correspondence took place, through the agent, as to grant- 
ing a lease, and the case turned upon the point whether the facts stated 
amounted to a perfect agreement, Lord Loughborough thought that, although 
the circumstances, as stated in the bill, amounted more to a treaty than a 
complète agreement, the question whether it was an agreement or not must 
dépend very much upon the efCect of the évidence, and therefore overruled 
the demurrer." 

This rule was approved in Kansas v. Colorado, 185 U. S. 125, 22 
Sup. Ct. 552, 46 L. Ed. 838, and Van Dyke v. Norfolk, etc., R. Co., 
112 Va. 835, 72 S. E. 659, though in the latter case it v^^as held to be 
limited by the considération in actions for spécifie performance that 
the court "must be enabled to say from the facts and circumstances 
alleged in the bill whether the minds of the parties met upon ail the 
essential particulars of the contract, and, if they did, then can say 
exactly upon what substantial terms they agreed and trace out the 
particular line where their minds met." 

[3] The allégations of the amended bill to be tested by thèse rules 
are: 

"That the said deed from Philip Fleming to John W. Fleming, dated Feb- 
ruary 23, 1878, hereinbefore filed as Complainant's Exhibit No. 19, on its face 
indieates that the title of John W. Fleming, your orator's predecessor in ti- 
tle, originated of that date. As a matter of fact, your orator charges that 
long prior to the said date, to wit, some time in the fall of 1870, the said 
John W. Fleming became vested with a complète équitable title to the said 
boundary of land under and by virtue of a paroi gift in the nature of an 
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advancement made to him by hls father, Philip Fleming, under the foUowlng 
circumstances: The said Philip Flemiug had expressed hls intention to divide 
his estate among his chlldren during his lifetime. ïhe said John W. Fleming, 
who was at this time living wlth hls father, became engaged to marry, aud 
the said Philip Fleming, knowlng this fact, and desirous to provide hls said 
son with a home, offered to glve to the said John W. Fleming, In the nature 
oî an advancement, the choice of two parcéls of land, both o£ whleh were 
portions of a tract containing about 1,000 acres conveyed to him by Warders. • 
The said John W. Fleming selected the tract of land, which was then and 
there pointéd ont, indicated and deseribed to him, as follows: Ail the land 
bounded by the Elias J. Bose tract, James A. Collier tract, and a Une com- 
mencing at a beech on Blg branch, the beglnning corner of the said Rose 
tract, and running thence in a westwardly direction, and so as to take in the 
heads of the hoUows to a sugar tree In the forks of the Sawpit hollow, theu 
designated and agreed upon; thence a straight Une to a large chestnut on 
Blg branch, then designated and agreed upon ; thence a straight Une to the 
top of the ridge to a large chestnut, then designated and agreed upon ; thence 
south up to the top of the ridge to a walnut on Short branch, then designated 
and agreed upon, on the Collier Une ; thence wlth the Collier and Rose llnes 
to the beglnning. The said John W. Fleming then and there accepted the 
said paroi glft as an advancement and In fuU of his portion of hls father's 
estate and has nevcr received any other property from the estate of his said 
father, Philip Fleming, who died intestate about 20 years ago. 

"Immediately thereafter the said John W. Fleming entered into possession 
of the said land, made large expenditures thereon, and began to clear, fence, 
and cultivate the same, and in December, 1870, he erected a substantial log 
house thereon. On October 6, 1870, the said John W. Fleming married and 
immediately moved upon said land and Into the said house, and was living 
In the said house, cultlvating and improvlng the said land, and In the open, 
notorious, and exclusive possession of every part thereof on December 18, 
1874, the date upon whlch the said Philip Fleming executed an attempted 
deed, herelnafter flled as an exhibit, to J. D. Priée and A. J. Steinman, and 
has lived upon and cultivated the said land up untll the présent time. Your 
orator would hère state that the said land so Indicated. pointed out, and given 
to the said John W. Fleming by his father, the said Philip Fleming, was and 
is the same tract of land whlch was afterwards conveyed to the said John 
W. Fleming by deed dated February 23, 1878, hereinbefore flled as Complaln- 
ant's Exhibit No. 10." 

Thus the bill distinctly allèges (1) a contract by paroi that John W. 
Fleming should hâve the land, supported by the considération of love 
and affection, and in pursuance of the intention of Philip Fleming to 
divide his property among his children, and of the agreement between 
father and son that this land should be ail that the son should receive 
from his father ; (2) the taking and holding exclusive and adverse and 
notorious possession of the entire land by the son; (3) making large 
expenditures thereon by the son, building a house, clearing and f encing, 
and making it his family home in reliance on the contract. 

This seems to be sufficient to bring the case within the rule stated 
in McLin v. Richmond, supra. It is true that the improvements made 
by the son might represent little value in later conditions or in a devel- 
oped or progressive community, but under such primitive conditions as 
the bill implies it may be reasonably inf erred that they were the resuit of 
arduous and continuous labor bestowed in reliance on the contract that 
the title to the land should pass, and were such improvements of his 
home as to make the loss of it irrémédiable. Whether this is so or not 
will be determined by the évidence. To say the least, it seems to us that 
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the case stated in the bill is strong and clear enough to make décision 
of it under a demurrer unsafe. 

[4] 2. Importance was attached in the decree of the District Court 
to the apparent discrepancy between the description of the land in 
the amended complaint, which seems to call for a straight Hne on one 
side from the "big beech" to the "sugar tree," and the description in 
the deed of 1878, made by Phihp Fleming to John W. Fleming, alleged 
to embrace the land in dispute, which seems to call for three lines be- 
tween the points designated. It is true that a paroi contract for the 
conveyance of land and the acts donc under it must bear upon a definite 
tract distinctly identified by boundaries or otherwise; but the exac- 
tion of absolute accuracy would be unreasonable, especially as to lands 
of little value and in an undeveloped country. The discrepancy may 
be of great significance, or so slight as to be unimportant; that can 
only be determined when the évidence is before the court. 

[5] Under the rule in Virginia proof of notice to défendant of the 
John W. Fleming interest in the land must hâve been "such as to 
affect the conscience of the purchaser, and must be so strong and clear 
as to fîx upon him the imputation of mala fides." Vest v. Michie, 31 
Grat. (Va.) 149, 31 Am. Rep.722; Arbuckle v. Gates, 95 Va. 802, 30 
S. E. 496; Crane's Nest, etc., Co. v. Virginia, etc., Co., supra. But 
in Chapman v. Chapman, 91 Va. 397, 21 S. E. 813, 50 Am. St. Rep. 
846, it is held that such possession as is hère alleged is notice: 

"The open and peaceable possession of land under a claim of right is no- 
tice to ail the woild of the right or claim of the person in possession; and 
where one buys land in the possession of another than his vendor or grantor, 
he is bound to take notice of such possession and of ail that it imports." 

Possession of the surface was possession of ail the untouched min- 
erais under the surface. Steinman v. Vicars, 99 Va. 597, 39 S. E. 
227. And there is nothing in the position that the notice given by pos- 
session did not extend to notice of claim to the minerais. 

[6] Lâches in delaying to bring his action from 1870 until 1912 can- 
not be attributed to John W. Fleming, since it is alleged he was in the 
exclusive possession of the land, and there was no assertion of any 
superior title by the défendant or those under whom he claims. Ruck- 
man v. Cpry, 129 U. S. 387, 9 Sup. Ct. 316, 32 L. Ed. 728. 

The decree of the District Court must be reversed. 

Reversed. 
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PECK et al. v. EICHTEB. 
(Circuit Court of Appeals, Eighth Circuit. September 10, 1914.) 

No. 141. 

1. Banketjptct (§ 342%*) — Keview of Décision or Refekee — Estoppel. 

Where a bankrupt filed three separate claims against his trustée for 
services rendered to the estate, two of which were disallowed and the 
tliird allowed in part, his acceptance of such allowance did not estop him 
f rom thie rigïit to review the referee's décision as to tlie other claims. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 530; Dec. 
Dig. § 342y2,*] 

2. Banketjptcy (§ 482*) — Attobney'b Docket Fee — "Refeeee" — "Final 

Heabing in Equity." 

A référée in bankruptcy, first provided for by Bankr. Aet July 1, 1898, 
c. 541, 30 Stat. 544 (Comp. St. 1913, §§ 9585-9656), is not a "référée," 
within the meaning of Rev. St. § 824 (Comp. St. 1913, § 1378), which pro- 
vides for the taxation of an attorney's or solicitor's fee of $20 "on a trial 
before a jury in civil or criminal causes or before référées, or on a final 
hearing in equity or admiralty" ; nor is a review by the District Court 
of an order of a référée allowing or disallowing a claim or an adminis- 
tration charge against a trustée a "final hearing in equity," wlthin such 
provision, and in no event can more than one such docket fee be taxed in 
any one bankruptcy proceedlng. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. § 482.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Eeferee.] 

Pétition to Revise Orders of the District Court of the United States 
for the District of South Dakota ; James D. Elliott, Judge. 

In the matter of Joseph C. Richter, bankrupt. Pétition by Miles 
E. Peck, trustée, and the Clark Implement Company, to revise orders 
of the District Court in favor of the bankrupt. Reversed in part. 

L. E. Waggoner and Joe Kirby, both of Sioux Falls, S. D., for pe- 
titioners. 

Robert F. Riemer, of Sioux Falls, S. D., for respondent. 

Before SANBORN and SMITH. Circuit Judges, and TRIEBER, 
District Judge. 

SMITH, Circuit Judge. The respondent, Joseph C. Richter, was 
adjudged a voluntary bankrupt August 1, 1913, and the petitioner. 
Miles E. Peck, was on August 18, 1913, chosen and qualified as trus- 
tée of the bankrupt estate. The bankrupt filed three separate and dis- 
tinct claims against the estate. 

(1) The first of thèse claims was for cutting and shocking 27 acres 
of wheat and 107 acres of oats belonging to the bankrupt estate after 
the pétition in bankruptcy was filed, about August 1, 1913, and before 
the qualification of the trustée, which was about August 18, 1913. 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1307 to date. & Rep'r Indexes 
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(2) The second daim was for stacking the same wheat and oats 
and furnishing board for the men, after die trustée was appointed and 
at his request. 

(3) The third daim was for taking care of the horses, cattle, and 
hogs belonging to the bankrupt estate after the filing of the pétition 
but both before and after the appointment of the trustée. 

The référée allowed only $15 on the first daim for binder twine and 
rejected the balance of that daim and ail of the second and third daims. 
The bankrupt applied for review by the judge under section 38 of the 
Bankruptcy Act and General Orders No. 27 (89 Fed. xi, 32 C. C. A. 
xxvii). The trustée sought to hâve the proceedings for review dis- 
missed because he had paid and the bankrupt had accepted the $15 al- 
lowed him; but this application was denied, and the trustée seeks in 
this proceeding to revise that action of the court. Thèse daims were 
ail for expenses of administering the estate under section 62 of the 
Bankruptcy Act, and were not for debts which may be proved under 
section 63 of the Bankruptcy Act. In other words, the daims were ail 
in the nature of costs, and not in the nature of debts. 

[1] It is the contention of the petitioners that the bankrupt, having 
taken the $15 awarded him by the référée, should now be held to hâve 
waived the right of review and be estopped to contend that the adju- 
dication of the daims should be set aside. His position will be conced- 
ed as a gênerai proposition. That is, it will be conceded that the rule 
is well established that a party who daims the benefit of an order or 
judgment in a case, or accepts the benefits or receives the advantages 
thereof, shall be afterwards precluded from asking that the order or 
judgment be revised or set aside. This is a gênerai rule and is well 
established, but it is subject to several exceptions. It will be sufficient 
to point out one of thèse : 

"When Judgment Settles Distinct Controversies. When a judgment or de- 
cree settles two or more distinct controversies, the acceptanee of a sum of 
money, to vvhicli appellant is declared to be entitled by one portion of the 
judgment or decree, does not estop him from appealing from another and in- 
dependent adjudication therein." 2 Cyc. 654. 

This is fully sustained by décisions of this court (Darragh v. H. 
Wetter Manufg. Co., 78 Fed. 7, 23 C. C. A. 609; In re Letson, 157 
Fed. 78, 84 C. C. A. 582) ; and by the Suprême Court (Gilfillan v. Mc- 
Kee, 159 U. S. 303, 16 Sup. Ct. 6, 40 h. Ed. 161 ; Embry v. Palmer, 
107 U. S. 3, 2 Sup. Ct. 25, 27 L. Ed. 346) ; and by the Circuit Court of 
Appeals of the Seventh Circuit (Worthington v. Beeman, 91 Fed. 232, 
33 C. C. A. 475) ; and by numerous state courts (Tyler v. Shea, 4 N. 
D. 377, 61 N. W. 468, 50 Am. St. Rep. 660; Wishek v. Hammond, 10 
N. D. 72, 84 N. W. 587; Goodlett v. Investment Co., 94 Cal. 297, 29 
Pac. 505 ; Fiedler v. Howard, 99 Wis. 388, 75 N. W. 163, 67 Am. St. 
Rep. 865). In Byram v. Polk County, 76 lowa, 75, 40 N. W. 102, it 
was held by the Suprême Court of lowa that acceptanee by an officer of 
a spécifie item of his account for fées awarded him by the district court 
is.not a waiver of his right of appeal as to bther items. 

The additional allowance was made on the second and third daims 
217 F.— 56 
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filed by the bankrupt, and no more was aliowed him under the first 
claim than the $15 for binding twine. If an additional amount had 
been aliowed under the first claim, a somewhat close question would be 
presented; but we hâve no doubt that the bankrupt still retained the 
right te a revision of the refusai of the référée to allovi' him anything 
on his second and third claims, and the application to revise the action 
of the District Court in this regard must be denied. 

[2] The application for revievv was determined by the District Court 
on December 4, 1913. The décision was as follows : 

"1. That the bankrupt be aliowed a reasonable compensation for ail serv- 
ices rendered or caused to be rendered for the trustée herein after hls ap- 
pointment for stacklng the said grain herein meutioned, and for taklng care 
or havlng taken care of the said live stock belonging to the bankrupt estate 
from the tiine of the appointment of the trustée to the 17th day of October, 
A. D. 1913, inclusive, for the reason that the bankrupt after the appointment 
of the trustée does not owe the creditors the duty to take care of the bank- 
rupt estate for the trustée without compensation, and said services were per- 
formed at the request of the trustée. 

"2. That this matter be referred back to the said Hon. Henry A. Miller, 
référée in bankruptcy, in the above-entitled matter, for the purpose of taking 
proof or évidence as to the reasonable value of the services rendered by the 
bankrupt or caused to be rendered as aforesald. 

"3. That the bankrupt recover hls costs and disbursements herein out of the 
estate of the said bankrupt." 

Presumptively under the last clause the clerk taxed an attorney's 
docket fee of $20 in favor of the bankrupt's attorney. The trustée ex- 
cepted to this taxation, and on December 18, 1913, filed a motion to 
retax costs and that this item be not aliowed. On December 31, 1913, 
the court made the f ollowing order : 

"1. That the order made and filed in the above-entitled matter by the judge 
of this court on the 4th day of December, A. D. 1913, on a referee's certifleate 
to review, be modified to the extent that the bankrupt, Joseph C. Richter, be 
aliowed an attorney's docket fee of $20, and It Is so ordered. 

"2. That the costs as taxed by the clerk on the 8th day of December, 1913, 
the same Consisting of the f ollowing items: Docket fee, $20; two afSdavits, 
50 cents ; and clerk's fées, $5.9ô — or a total of $26.45, be the Judgment of 
this court, together with subséquent clerk's fées Incurred in said matter, and 
amounting to $1.55." 

The action of the court is sought to be revised in this respect. It 
is provided by statute: 

"Fées of Attorneys, Solicitors, and Proctors. Sec. 824. On a trial before a 
jury, in civil or criminal causes or before référées, or on a final hearing in 
equity or admlralty, a docket fee of twenty dollars." 

The first question is: Was there a référée in this case within the 
meaning of this statute? And the second is: Was there a final hear- 
ing in equity? 

This statute was first enacted in 1853. Act Feb. 26, 1853, c. 80,, 10 
Stat. 161. There was then no référée provided for by fédéral statute, 
and the référées referred to hère manifestly were common-law réf- 
érées. There was at that time no bankruptcy law in existence. The 
act of 1841 had been repealed on March 3, 1843. 5 Stat. 614, c. 82. 
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But even the act of 1841 did not provide for any référées but did pro- 
vide for commissioners. The Bankruptcy Act of 1867 made no référ- 
ence to référées, but provided for registers. The act of 1898, first 
created the office of référée in bankruptcy. 

If this new officer is a référée, within the meaning of section 824, 
Revised Statutes, the expenses of bankruptcy proceedings are to be 
vastly increased by the taxation of $20 on every claim heard by him. 
Such was not the contemplation of the bankruptcy law, and the court 
apparently recognized this, for it ordered the taxation of this fee as a 
part of its order of December 4, 1913. We conclude that a référée 
in bankruptcy appointed under the act passed in 1898 is not a référée, 
within the meaning of section 824 of the Revised Statutes, first enact- 
ed in 1853. 

Was the hearing by the court a final hearing in equity? There was 
but one bankruptcy proceeding pending, and if this was a fiinal hearing. 
then there might be innumerable final hearings in the one proceeding. 
and innumerable taxations of $20. There was nothing pending but 
the bankruptcy proceeding, and it bas been held that where the pro- 
ceeding is voluntary there can be no such fee taxed at ail, but when the 
proceeding is involuntary such a fee may be taxed in the bankruptcy 
proceeding. Note to Cov v. Perkins (C. C.) 13 Fed. 111, 115; Gorden 
V. Scott, 10 Fed. Cas. 816; In re Mead, 16 Fed. Cas. 1274. In any 
event there could only be one fiinal hearing in the bankruptcy case, and 
the taxation of such a fee upon the détermination of each claim and 
administrative charge would mean ruin to many bankrupt estâtes. It is 
our duty to so interpret this statute as to preclude such a resuit. Cen- 
tral Trust Co. v. Wabash, St. Louis & Pac. Ry. Co. (C. C.) 32 Fed. 684. 

The action of the District Court in allowing this fee is set aside, and 
it is ordered to disallow the item of $20 docket fee as a part of the cost 
of this proceeding. Owing to the fact that upon the principal matter 
hère presented the action of the District Court is sustained, there will 
be no judgment for costs. 
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RAWLITSTS et al. v. HAL1>BPPS CLOTHING CO. et aL 

(Circuit Court of Appeals, Fifth Circuit. October 28, 1914.) 

No. 2685. 

1. Bankbuptct (§ 236*) — Oedee fob Examination of Bankextpt — Authob- 

ITY or COTTBT TiME "IN PBOCESS OF ADMINISTRATION." 

tJnder Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 (Comp. St. 
1913, § 9605), authorizing the examination of a bankrupt and other wlt- 
nesses concerning the acts or property of a bankrupt "whose estate is in 
proeess of administration," the court has authority to order such an ex- 
amination at any time after the flling of a pétition, although the pro- 
ceedings are involuntary, and there has been no adjudication nor ap- 
pointment of a receiver. The court, hovvever, should not permit such 
examination to be perverted from the purpose it is intended to aceom- 
plish, which is the reeovery of assets of the estate for distribution, to that 
of aiding the petitioning creditors in establishing their case for adjudica- 
tion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 393, 394; 
Dec. Dig. § 236.*] 

2. Bankeuptct (§ 235*) — Examination or Bankrupt— Pbocebdings to Peo- 

cuBE — Notice. 

An order for the examination of a bankrupt under Bankr. Act, § 21a, 
is not granted to petitioning creditors as a matter of right, and where, in 
involuntary proceedings, there has been no adjudication nor appolntmeut 
of a receiver, should not be granted wlthout givlng the bankrupt notice 
and an opportunlty to be heard. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 389, 395-39T ; 
Dec. Dig. § 235.*] 

3. Bankbuptcy (§ 235*) — Examination of Bankeupt — Eeasonableness of 

Obdbb. 

A gênerai order reqiiiring alleged bankrupts, who were mercantile part- 
ners and resided at a distance from the référée, to appear for examination 
prlor to the adjudication, and to produce ail their booka of accou»t and 
other writings and memoranda "from which might be ascertained any 
of the matters and thlngs to be covered In sald examination," held unrea- 
sonable and erroneous, as too broad in its terms. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 389, 395- 
397 ; Dec. Dig. § 235.*] 

Pétition to Superintend and Revise from the District Court of 
the United States for the Southern District of Georgia ; Wm. B. Shep- 
pard, Judge. 

In the matter of J. C. RawHns and S. J. Rawlins, partners as the 
RawHns Mercantile Company, alleged bankrupts. Pétition by bank- 
rupts to superintend and revise an order for their examination pro- 
cured by the Hall-Epps Clothing Company and others, petitioning cred- 
itors. Order reversed. 

Alexander Akerman and Charles Akerman, both of Maçon, Ga., for 
petitioners. 

George S. Jones and Orville A. Park, both of Maçon, Ga., for re- 
spondents. 

•For other cases see same topic & § ndmbke in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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Before PARDEE, Circuit Judge, and GRUBB and CALL, District 
Judges. 

GRUBB, District Judge. This was a pétition to superintend and 
révise an order of ttie District Court for the Southern District of 
Georgia, directing the petitioners, hereafter designated "the bank- 
rupts," against whom an involuntary pétition in bankruptcy had been 
fîled in that court, to appear before the référée in bankruptcy at 
Maçon, Ga., to be examined as witnesses concerning the acts, conduct, 
and property of the bankrupt, which was a partnership composed of 
the petitioners, and with référence to the cause of its bankruptcy, its 
deahngs with creditors and other persons, the amount and the where- 
abouts of its property, and in addition ail matters which may affect 
the administration and settlement of the estate, The order further 
required the petitioners to produce for inspection and examination be- 
fore the référée at the time and place of the examination ail of the 
books of account of the bankrupt and other writings and memoranda 
from which might be ascertained any of the matters and things to be 
covered in said examination. The petitioners, the alleged bankrupts, 
filed an answer, denying insolvency and the commission of an act of 
bankruptcy, and demanding a jury trial for those issues. The order 
complained of was made before adjudication, and before the appoint- 
ment of a receiver. The petitioners' résidence and place of business 
was distant from Maçon, the place of examination. 

The order is assailed for three reasons, and it is contended by peti- 
tioners : 

(1) That the court was without authority to make the order in ad- 
vance of an adjudication and when no receiver had been appointed in 
the case. 

(2) That the order was made without notice to the bankrupts, and 
without affording them an opportunity to be heard upon it before it 
was made. 

(3) That the order was unreasonable in its terms, in that it required 
the production of ail the books of account and other writings and mem- 
oranda from which might be ascertained any matters to be covered by 
the proposed examination, without spécification or identification, ex- 
cept by way of a gênerai conclusion. 

[ 1 ] First. The authority for the examination is claimed to be f ound 
in section 21a of the act of 1898. The application was made by the 
petitioning creditors, as authorized by that section. The question is 
whether section 21a authorizes an examination of the bankrupt be- 
fore adjudication and in the absence of the appointment of a receiver. 
This dépends upon whether a bankrupt estate in that attitude can be 
said to be in the process of administration, within the meaning of 
that language in section 21a of the Bankruptcy Act. The Suprême 
Court of the United States in the case of Cameron v. United States, 
231 U. S. 710, 34 Sup. Ct. 244, 58 L. Ed. 448, has held with référ- 
ence to a voluntary bankruptcy, in which a receiver had been appoint- 
ed, that: 
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"The estate of the banknipt Is In process of administration after the péti- 
tion ha s been filed and a receiver appointed, and an examina tion may be or- 
dered at any time thereafter under section 21a of tlie Banliruptcy Act." 

While the décision may not be broad enough to extend to an in- 
voluntary bankruptcy and one in vvhich there is no receivership, the 
reasoning of the court would indicate that the bankrupt court had 
authority to make such an order in an involuntary case in which no 
receiver had been appointed. Referring to the meaning of the words 
found in section 21a, "a bankrupt whose estate is in process of ad- 
ministration under this act," the court said (231 U. S. page 717, 34 
Sup. Ct. 246, 58 h. Ed. 448) : 

"We are of opinion that the estate was in process of administration at the 
time when the examlnation before the commissioner was ordered and tlie 
testlmony of Cameron given. This court bas declded that the flllng of the 
pétition in banliruptcy opérâtes to place the property of the alleged bank- 
rupt in custodia legis and prevents any créditer f rom attaching It ; and, al- 
tbongh by the terms of the act the estate does not vest in the trustée untll 
the date of the adjudication, itls placed atthe time of the filing of the pétition 
under the control of the court with a view to Its ultimate distribution among 
creditors. Acme Harvester Co. v. Beekman Lumber Co., 222 V. S. 300, 307 
[32 Sup. Ct. 96, 56 L. Ed. 208]. And see Mueller v. Nugent, 184 U. S. 1, 14 
122 Sup. Ct. 269, 46 D. Ed. 405] ; Everett v. Judson, 228 U. S. 474, 478, 479 133 
Sup. Ct. 568, 57 ,Tj. Ed. 927, 46 L. R. A. (N. S.) 154]. And this is true, uoc- 
withstanding, as contended by the petltloner, that, should the attempt to ob- 
tain an adjudication of banlcruptcy fail upon the subséquent hearlngs, the 
receivership would necessarily be vacated and the property turned back to the 
alleged bankrupt." 

This would seem to imply that the bankrupt estate was in process 
of administration, for the purpose of section 21a, from the time of 
the filing of the pétition. The language of the Suprême Court seems 
to apply to an involuntary case as well as to a voluntary case. In 
view of the language of the opinion, we are not disposed to hold thaï 
ihe court below was without authority to grant an order for the ex- 
amination of the bankrupts, under proper terms and conditions, before 
adjudication and in the absence of a receivership. 

The purpose of the examination is to develop the whereabouts of 
assets of the estate for the purpose of aiding its administration, and 
not to enable the petitioning creditors to elucidate évidence to assist 
them in establishing the insolvency of the bankrupt or the act or acts 
of bankruptcy relied upon by them. This is quite manifest from the 
following language of the Suprême Court in the case quoted from (231 
U. S. at pages '717 and 718, 34 Sup. Ct. 246, 58 L. Ed. 448), viz. : 

"In order to arrive at the true meaning of section 21a, other provisions, as 
well as the purpose of the act, must be had in view. The ob.1ect of the ex- 
amination of the bankrupt and other wltnesses to show the condition of the 
estate is to enable the court to dlscover its extent and whereabouts, and to 
come into possession of It, that the rlghts of creditors may be preserved. If 
such examination Is postponed untll after adjudication, which may not take 
place for at least 20 days, withln which the bankrupt In involuntary bank- 
ruptcy is glven leave to appear and plead, the estate may be eoncealed and 
disposed of, and the purpose of the act to hold It and to dîstribute It for tho 
benefit of creditors defeated. The importance of such eariy examination ur 
bankrupts was emphasized in Re Pleischer [ÇO. C.) 151 Fed. 81], supra." 
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Section 3d of the Baukrupt Act (Comp. St. 1913, § 9587) covers the 
examination of the bankrupt and the production of his books, so far 
as the issue of his solvency or insolvency, is concerned. It is, by that 
section, made his duty te appear on the hearing, if he dénies insolvency, 
and submit to an examination and produce his books ; the penalty of 
failure being that the burden of proving his solvency shall rest upon 
him. The two examinations provided for by thèse two sections are 
distinct, and the purpose of each is différent. 

The bankrupt court should not permit the examination provided for 
by section 21a to be perverted from the purpose it is intended to ac- 
complish, viz., the recovery of assets of the estate for distribution, to 
that of aiding the petitioning creditors in establishing their case for ad- 
judication. It can only happen in rare instances that an examination 
under section 21a can be useful before adjudication and in the absence 
of a receivership for the purpose of recovering assets, since in that sit- 
uation there would be no ofiicer of the bankrupt court authorized to 
seize the assets, when discovered. Hovvever, we. are not prepared to 
say that there might not be a case when the utility of such an exam- 
ination for the purpose intended, even in the absence of a receivership, 
might not be shown. 

[2] Second. The order complained of was granted on the ex parte 
application of the petitioning creditors, and without giving the bank- 
rupts a hearing upon the application. The order for the examination 
is not granted, as a matter of right, to the petitioning creditors, certain- 
ly not before adjudication, and when the bankrupts are denying in- 
solvency and the commission of any act of bankruptcy, and we think 
the bankrupts should hâve been given notice and the opportunity to be 
heard in résistance of the apphcation, before it was granted. 

[3] Third. The order required the bankrupts to produce "ail of the 
books of account of said Rawlins Mercantile Company, and other writ- 
ings and memoranda, from which may be ascertained any of the mat- 
ters and things, hereinbefore mentioned, and to be covered in said ex- 
amination." We think the order was too broad and uncertain in its 
requirements. The alleged bankrupts' place of business was distant 
from the place fixed for the examination. The requirement of attend- 
ance would, in itself, be burdensome. The production of many books 
and papers would add materially to the burden. The bankrupts may 
hâve been in business many years, and their books of account and other 
writings and memoranda ref erring to their business voluminous. Many 
of them might be immaterial to the issues involved in the bankruptcy 
proceeding, yet the order places the risk of nonproduction on the bank- 
rupts. They are required, by its terms, to détermine at their péril what 
books of account and other writings and memoranda are material to the 
ascertainment of any of the matters mentioned in the order and to be 
covered in the examination. 

We think this was requiring too much of the bankrupts. They should 
hâve been apprised by the order itself what spécifie books, writings, 
and memoranda they were required to produce. Possibly a require- 
ment to produce their présent books of account would hâve been suffi- 
ciently definite, since what those books of account were was more pe- 
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culiarly withîn the knowledge of the bankrupts. The requirement was 
not so limited. It was only restricted by the materiality of the books 
and documents to the purpose of a future examination, the scope of 
which was unknown to the bankrupts except as disclosed by the terms 
of the order. We think that the order was unreasonable, in that it re- 
quired the producton of books and documents without proper descrip- 
tion to enable the bankrupts to know with sufficient certainty what spé- 
cifie books and documents they were expected to produce to comply 
with it, and was therefore équivalent to a requirement to produce ail 
the books and papers belonging to their business. Such an order to 
produce encountered the condemnation of the Suprême Court of the 
United States in the case of Haie v. Henkel, 201 U. S. 43-76, 26 Sup. 
Ct. 370, 380, 50 L. Ed. 652, in the f ollowing language : 

"Applying the test of reasonableness to the présent case, we think the sub- 
pœna duces tecum is far too sweeping In its terms to be regarded as reason- 
able. It does not require the production of a single contract, or of contracts 
with a particular corporation, or a limited number of documents, but ail un- 
derstandings, contracts, or correspondence between the MacAndrews & Forbes 
Company, and no less than six différent companies, as well as ail reports 
made and aceounts rendered by such companies from the date of the or- 
ganization of the MacAndrews & Forbes Company, as well as ail letters re- 
ceived by that company slnce its organization from more than a dozen différent 
companies, sltuated in seven différent states in the Union. If the writ had 
required the production of ail the books, papers, and documents found in the 
ofBce of the MacAndrews & Forbes Company, it would scarcely be more uni- 
versal in its opération, or more completely put a stop to the business of that 
company. Indeed, it is difflcult to say how its business could be carried on 
after it had been denuded of thls mass of material, which is not shown to be 
necessary in the proseeution of this case, and Is elearly in violation of the 
gênerai prindple of law with regard to the particularity required In the de- 
scription of documents necessary to a search warrant or subpœna. Doubtless 
many, if not ail, of thèse documents may ultimately be required; but some 
necessity should be shown, either from an examination of the witnesses orally, 
or from the known transactions of thèse companies with the other companies 
implicated, or some évidence of their materiality produced, to justify an order 
for the production of such a mass of papers. A gênerai subpœna of thls de- 
scription is equally indefensible as a search warrant would be, if couched in 
similar terms. Ex parte Brown, 72 Mo. 83 [37 Am. Rep. 426] ; Shaf tsbury v. 
Arrowsmith, 4 Ves. 66 ; Lee v. Angas, L. R. 2 Eq. 59." 

For thèse reasons, we think the pétition to superintend and revise 
should be granted, and the order of the District Court on which it is 
based should be set aside, and the respondents be taxed with the costs 
of this court ; and it is so ordered. 
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DRBYER V. PERKINS. 

In re PERKINS LUMBER CO. 

(Circuit Court of Appeals, Fiftli Circuit November 3, 1914.) 

No. 2644. 

BANKBUPTCT (§ 2S8*)— JURISDICTION OF COUBT — SUUUABT PEOCEEDINO. 

A court of bankruptcy is without jurisdiction in a summary proceedlng 
to decree spécifie performance of a contract made by a bankrupt by di- 
reeting his trustée to exécute a conveyanee of land. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 447; Dec. 
Dig. § 288.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

Pétition for Revision in Matter of Law of a Decree of the District 
Court of the United States for the Southern District of Georgia; Wm. 
B. Sheppard, Judge. 

In the matter of the Perkins Lumber Company, bankrupt. Péti- 
tion by Joseph M. Dreyer, trustée, to revise a decree in favor of H. 
W, Perkins. Modified. 

Frederick T. Saussy, of Savannah, Ga., for petitioner. 
Edw. S. ElHott, of Savannah, Ga., opposed. 

Before FARDEE, Circuit Judge, and GRUBB and CALL, District 
Judges. 

CALL, District Judge. In the bankruptcy case of the Perkins Lum- 
ber Company, H. W. Perkins filed an intervention, setting up, in short, 
that by certain arrangements, set out in said pétition, he had been put 
in possession of certain land theretofore belonging to the bankrupt 
under an understanding that same was to be conveyed to him in fee 
simple, but deed had never been made, and praying that the trustée of 
the bankrupt's estate be required to make such deed to said lands to 
said Perkins, and the schedules of said bankrupt, in w^hich said land 
was described, be corrected by eliminating said land therefrom. On 
this pétition a rule nisi was issued, and said intervention was answered 
by the trustée, setting up various reasons why the prayers of the in- 
tervention should not be granted on the merits, and concluding with 
the prayer that the possession of the property be surrendered to the 
trustée to be administered, and that the answer be taken as a cross- 
bill for the purpose of recovering the land. 

The référée thereupon proceeded to take testimony on the issues 
made by said intervention and answer, and on September 13, 1912, 
ordered the bankrupt's schedule to be corrected by striking therefrom 
the land described in the intervention ; that the trustée in bankruptcy 
make a deed to H. W. Perkins for whatever interest the Perkins Lum- 
ber Company had or might hâve in the land. Within the time allowed 

•For other cases see same topic & § ncmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



890 217 FBDBEAL RBPORTEB 

by law, the trustée filed his pétition for review by the judge of the 
District Court of this order, and on December 27, 1913, the District 
Court passed a final order confirming the ruling of the référée. It 
is this order of the District Court that is brought up for révision. 

After the examination of the record and briefs in the case, we are 
of the opinion that the order or ruling of the référée weht too far in 
requiring the trustée of the bankrupt to exécute and deUver a deed 
of whatever rights the bankrupt may hâve had in the real estate to 
H. W. Perkins. The référée under the Bankrupt Act is not vested 
with the power to order spécifie performance of a contract, and this 
is what he attempted to do in this case. It is unquestioned the peti- 
tioner, Perkins, was in possession of the land in question, for some 
years prior to the bankruptcy proceedings, claiming title thereto ad- 
verse to the bankrupt. The District Court, under such state of facts, 
had no jurisdiction to proceed under summary proceedings to adjudi- 
cate the rights of the trustée or the adverse holder, as was attempted 
in this cause. While it is questionable whether the matter sought to 
be Htigated herein was such as should hâve been brought by sum- 
mary proceedings, still each of the parties sought that method and 
asked affirmative relief therein, and we therefore do not décide that 
question. 

We see no error of law in the order of the District Court, affirming 
the ruling of the référée, except as above pointed out, and this cause 
is one of revision in matter of law. The ruling of the référée and 
judgment of the District Court should be amended, by striking from 
said ruling the portion requiring the deed from the trustée in bank- 
ruptcy; and the judgment, thus amended, is affirmed. 

The costs of this court will be taxed against the petitioner, H. W. 
Perkins, who first invoked the summary jurisdiction of the District 
Court. 
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CROWK CORK & SEAL CO. OF BALTIMORE CITY v. BOND BOTTLB 

SEALIN6 CO. 

(District Court, D. Delaware. October 21, 1914.) 

No. 319. 

(Syllabus iy the Court.) 

Patents (§328*) — iNruiiiOEMENT — Appabatus fob the Manufacture of Bot- 
TLE Closuees. 

The Wheeler patent, No. 887,883, for apparatus for the manufacture of 
bottle closures, is restrieted to apparatus under the opération ol which 
the three éléments entering into and composing the bottle closure, namely, 
the métal cap, the fusible materlal or binding médium, and the cork disk 
or packing, are ail assembled and contemporaneously heated in their as- 
sembled condition before being subjected to pressure ; pressure being ap- 
plied to the closure only while cooling. Defendant's apparatus does not 
disclose means for.heating the three members of an assembled closure 
before the same are subjected to pressure and cooling as contemplated 
and required by the patent, and therefore does not inf ringe. 

In Equity. Suit by the Crown Cork & Seal Company of Baltimore 
City against the Bond Bottle Sealing Company. On final hearing. De- 
cree for défendant. 

James Q. Rice, of New York City, and Howell S. England, of Wil- 
mington, Del., for complainant. 

Melville Church, of Washington, D. C, Marshall A. Christy, of 
Pittsburgh, Pa., and Ward, Gray & Neary, of Wilmington, Del., for 
défendant, 

BRADFORD, District Judge. The bill in this case was brought by 
the Crown Cork and Seal Company of Baltimore City, a corporation 
of Maryland, against the Bond Bottle Sealing Company, a corporation 
of Delaware, for alleged infringement of letters patent of the United 
States No. 792.284, granted June 13, 1905, to the complainant as as- 
signée of William Painter, for Method or Process of Manufacturing 
Bottle Closures ; No. 887,838, granted May 19, 1908, to the complain- 
ant as assignée' of William Painter, for Machine for Making Closures 
for Bottles and the Like : and No. 887,883, granted May 19, 1908, to 
the complainant as assignée of William H. Wheeler, for Apparatus 
for the Manufacture of Bottle Closures. The charge of infringement 
has been abandoned with respect to the two patents first above men- 
tioned, and with respect to patent No. 887,883 has been restrieted to 
claims 1, 4, 6, 7, 23, 24, 25, 26 and 27, which are as foUows: 

"1. In an organization for uniting the metallic member of a bottle or llke 
closure with its compressible packing having a fusible materlal interposed be- 
tween it and said metallic member, means for heating the assembled mem- 
bers of the closure while free to allow the expanding air to escape, and means 
for pressing the parts together while cooling, substantially as described." 

"4. In an organization for uniting the metallic member of a bottle or like 
closure with its compressible packing having a fusible materlal interposed be- 

•For oUier casas Bee same topic & i numbeb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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tween It and said metallic member, a plunger, a support on wWch the elosure 
rests and between whlct and the plunger the elosure Is pressed, and means 
for heating the assembled parts of the elosure for fusing the interposed ma- 
terial before the compression takes place, said compression taking place dur- 
ing the cooling of the parts and the hardening of the interposed binding ma- 
teriâl, substantlally as descrlbed." 

"6. In an organization for uniting the metallic members of a bottle or like 
elosure with Its compressible packing having a fusible material interposée! 
between it and said metallic member, means for supporting the elosure in 
inverted position, means engaging the packing and the cap or metallic mem- 
ber to press them towards each other, means for cooling the elosure while 
subjected to pressure, and means for applying beat to fuse the said inter- 
posed binding material before the inverted elosure is subjected to pressure 
and while it is free to allow the escape of the expandlng air, substantlally 
as descrlbed. 

"7. In an organization of the class descrlbed, meana for pressing the parts 
of the closures together and means for heating the closures with their inter- 
posed fusible binding material, said heating means serving to move the 
closures to the pressing means, substantlally as described." 

"2,S. In apparatus of the class descrlbed, a revolvlng séries of plungers. 
means for previously heating and then delivering the closures thereto, and 
means for dischargtug the closures from beneath the plungers at one point, 
substantlally as described. 

"24. In apparatus of the class described, a revolvlng séries of plungers, 
means for previously heating and then delivering the closures thereto and 
means for diseharging the closures from beneath the plungers at one point, 
said means conslsting of the incline in the path of movement of the closures, 
substantlally as described. 

"25. In combination in apparatus of the class described, means for heating 
the closures while free from pressure, chilling and pressing means, and means 
whereby the closures are dellvered from the heating means to the chilling and 
pressing means, substantlally as described. 

"26. In combination in apparatus of the class described, means for heating 
the closures while free from pressure, chilling and pressing means for re- 
ceiving the heated closures from the heating means, said pressing means act- 
ing to press the parts of the elosure together between itself and the chilling 
means, substantlally as described. 

"27. In combination in apparatus of the class described, means for heating 
the closures while free from pressure, a Chili plate and plunger for receiving 
the heated closures for cooling and uniting the parts thereof, said plunger 
pressing the closures between itself and the Chili plate, substantlally as de- 
scribed." 

The validity of the patent in suit is not disputed, and I do not think 
it can successfully be assailed. The controlling question is whether 
on a proper reading of the claims there has been infringement. In 
view of the largely functional mode of expression employed in the 
several claims it is necessary, in order to gain an intelligent concep- 
tion of the nature and structure of the apparatus therein referred to, 
to resort to the patent description in vvhich it is the duty of the in- 
venter truly to describe his invention and to which express référence 
is made in each claim. Wheeler in the description says : 

"My invention relates to the manufacture of bottle closures of the class 
known as crown cork sealing caps or closures, and it concerns particularly a 
machine for uniting the compressible or résilient packing material to the me- 
tallic cap. In carrylng out my invention I employ beat to soften or fuse the 
protecting and binding médium located between the packing or sealing gasket 
and the métal cap and after the parts are thoroughly heated they are al- 
lowed to cool or subjected to artificial cooling, and during this time they are 
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Bubjected to pressure so as to firmly unité tbe packing or gasket to the cap 
by the binding and proteeting médium. During the heating action of the 
parts they are not subjected to pressure or to any action which would tend 
to confine any moisture or air which may be in the materlal or in the pit 
holes or crevices thereof or pocketed between the members of the closure, but 
on the contrary, the assembled parts are left entlrely free for the escape of 
any moisture or for the escape of the air in expanding. * * • i aim among 
other things to provide a construction for the uuiting of the assembled mem- 
bers of the closure which may be added to exlsting forms of assembling ma- 
chines, occupyiug no more floor space than is necessary to accommodate the 
existing f orm of machine. I hâve sought also to provide a compact arrange- 
ment, but at the same tlme one in which the heating action on the members 
of any one closure may be eontinued a sufficiently long time to thoroughly 
soften the binding material and to drive ont any moisture or air in the ma- 
terlal or between the members which might interfère wlth the flrm unitlng 
of the parts. The Invention consista in the features, comblnation and ar- 
rangement of parts hereinafter described and particularly pointed out in the 
claims. * * * My présent improvement contemplâtes unitlng the metallic 
cap wlth its compressible contents or packing by fusing the interposed ma- 
terial, such for instance as the collet described, and subjecting the parts to 
pressure whîle cooling and while the binding or seallng material is harden- 
ing. It is thcTught to be unnecessary to describe the assembling mechanlsm 
and the die mechanism as thèse parts are fully disclosed in the patent re- 
ferred to. [No. 798,549.] * * * From the above it wlU be seen that the 
assembled parts of the closure are subjected to beat while in the condition In 
which they leave the dies of the assembling machine. In this condition the 
packing while frictionally held by the walls of the cap, is free from pressure 
or from contact with any device which might act to prevent the escape of 
the air or moisture from the crevices or from the body of the material it- 
self within the cap. It is désirable to allow the air and moisture, if there 
be any, to escape freely before the parts are subjected to pressure, for if the 
pressure takes place before or simultaneously with the heating, any air con- 
tained in the pit holes or crevices of the packing or between the members of 
the closure or any moisture présent on or about the members, may, by ex- 
panding, tend to separate the parts and prevent them from unitlng perfectly 
under eontinued pressure." 

The invention covered by the patent in suit is not a process, but 
mechanism or apparatus specifically pointed out and described. Wheel- 
er States that "the invention consists in the features, combination and 
arrangement of parts hereinafter described and particularly pointed out 
in the claims." The rule that the inventor of a process need only 
describe an approved means for its practice and is not restricted in 
the enjoyment of the patent monopoly to the particular means de- 
scribed, is inapplicable to machine or apparatus patents. In the former 
case what is patented is the process and not any instrumentality for 
conducting it; but in the latter it is the machine or apparatus itself 
as described and claimed. The doctrine of équivalents has more or 
less libéral or restricted application according to the nature and scope 
of the invention, excepting in so far as the inventor has by his claims 
read in connection with the description and drawings excluded the ap- 
plication of that doctrine. Unless form has been made essential by 
the inventor, no merely formai change from the patented device or 
mechanism will avoid infringement. It was whoUy unnecessary for 
the protection of his patent monopoly that Wheeler should déclare 
that he did not limit himself to the "précise form of the éléments" 
of the patented combination, or that the fundamental principle under- 
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lying them might be embodied in apparatus "of différent form from 
that disclosed" without departing from the scope of his invention, or 
that the "assembling mechanism" might be in any desired form. While 
it is true that Wheeler, from abundânt caution, though unnecessarily, 
thus declared, in substance, that infringement could not be avoided by 
purely formai changes in the éléments of the combination, it is equally 
true that by the plain and unmistakable import of the language of the 
description and of the claims as well as by the structure of the ap- 
paratus disclosed, of which he said his "invention consists in the fea- 
tures, combination and arrangement of parts hereinafter described and 
particularly pointed out in the claims," he is hmited to apparatus un- 
der the opération of which the three éléments entering into and com- 
posing the bottle closure, namely, the métal cap, the fusible material 
or binding médium, and the cork dise or packing, are ail assembled 
and contemporaneously heated in their assembled condition before 
being subjected to pressure; pressure being apphed to the closure 
only while cooling. Wheeler states that beat is employed "to soften 
or fuse the protecting and binding médium located between the pack- 
ing or sealing gasket and the métal cap and after the parts are thor- 
oughly heated they are aJlowed to cool or subjected to artificial cool- 
ing, and during this time they are subjected to pressure so as to firmly 
unité the packing or gasket to the cap by the binding and protecting 
médium" ; that "during the heating action of the parts they are not 
subjected to pressure * * * but, on the contrary, the assembled 
warts are left entirely f ree for the escape of any moisture," etc. ; that 
he aims "to provide a construction for the uniting of the assembled 
members of the closure," etc. ; that his présent improvement "con- 
templâtes uniting the' metallic cap with its compressible contents or 
packing by fusing the interposed material * * * and subjecting 
the parts to pressure while cooling and while the binding or sealing 
material is hardening" ; that it is "unnecessary to describe the as- 
sembling mechanism and the die mechanism as thèse parts are fuUy 
disclosed" in patent No. 798,549; that "after leaving the die mech- 
anism the composite closure is discharged into a chute 1, Fig. 1, which 
directs the closure onto a heating table or steam plate 2" ; that "the 
closures are subjected to beat from the heating table which being trans- 
mitted through the métal of the cap, directly in contact with the heat- 
ing table, causes the binding and protecting material which is inter- 
posed between the compressible packing of cork or other material and 
the cap to be fused for the purpose of uniting the compressible packing 
with the cap and for other purposes," as set forth in patent No. 792,- 
284; that "the closures as they traverse the heating table are free, not 
being subjected to pressure, and they follow each other through the 
grooves Ii. closely, and during this time they are subjected to the beat 
from the heating table for which the spiral plate acts as a cover and 
serves to form, in connection with the surface of the heating table, 
a chamber in which the closures are subjected to the beat while free 
from pressure"; that "in the révolution of the steaming table, chill 
ring and plunger-carrying ring the plungers are raised just before they 
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reach the point at which the closures are discharged from the spiral 
and from the heating table onto the chill ring, and this permits the 
proper positioning of the closure beneath the elevated plunger, and 
when this has taken place the roller of the elevated plunger runs ofï 
from the stationary cam 19, thus allowing the plunger to fall and en- 
gage the packing, placing the same together with the other parts of 
the closure under compression, and in this condition, and while in 
contact with the chill ring, the closure makes very nearly a fuU révolu- 
tion about the axis of the machine," etc. ; that "the assembled parts 
of the closure are subjected to beat while in the condition in which 
they leave the dies of the assembling machine" ; that in this condition 
the packing "is f ree f i:om pressure" ; that "if the pressure takes place 
before or simultaneously with the heating, any air contained in the 
pit holes or crevices of the packing or between the members of the 
closure or any moisture présent on or about the members, may, by 
expanding, tend to separate the parts and prevent them from uniting 
perfectly under continued pressure" ; and that "by reason of the spiral 
course over which the closures are made to pass, the beat continues 
to act on the closures for a long time so as to thoroughly soften the 
interposed binding material and prépare the parts for the cooling and 
pressing action." Not only are the claims touching which infringe- 
ment is urged, as, indeed, are ail of the claims of the patent in suit, 
in perfect harmony with the description and drawings of the patented 
apparatus, but on their face and by référence to the apparatus as de- 
scribed require the three parts or éléments of the bottle closure to 
be heated in their assembled condition before cooling and subjection to 
pressure. Claim 1 requires "means for heating the assembled mem- 
bers of the closures while free to allow the expanded air to escape, 
and means for pressing the parts together while cooling, substantially 
as described." It is too plain for argument from this language in 
connection with the description and drawings that the assembled mem- 
bers of the closures are the parts which are to be "pressed together," 
and include ail the three éléments entering into the composition of 
the closures. The suggestion that the word "assembled" is only a 
descriptive term, and not indicative of the physical relationship be- 
tween the différent members or parts of the closure during the pro- 
cess of heating and subséquent cooling, respectively, is too strained 
and unreasonable, I think, to hâve any force. Claim 4 requires "means 
for heating the assembled parts of the closure for fusing the inter- 
posed material before the compression takes place, said compression 
taking place during the cooling of the parts, and the hardening of the 
interposed binding material, substantially as described." Considéra- 
tions similar to those applicable to claim 1 apply hère. Claim 6 re- 
quires "means for supporting the closure in inverted position, means 
engaging the packing and the cap or metallic member to press them 
towards each other, means for cooling the closure while subjected to 
pressure, and means for applying beat to fuse the said interposed 
binding material before the inverted closure is subjected to pressure 
and while it is free to allow the escape of the expanding air, substan- 
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tially as described." The closure includes the three éléments or parts 
entering into it and as ail of them are subjected to pressure and cool- 
ing, so ail of them in their assembled condition are first subjected to 
beat. Claim 7 requîtes "means for pressing the parts of the closures 
together and means for heating the closures with their interposed 
fusible binding material, said heating means serving to move the clo- 
sures to the pressing means, substantially as described." The language 
of this claim in connection with the patent description and drawings 
clearly requires that, as in the case of the claims already considered, 
the three parts or éléments of and constituting the closure shall be 
heated, pressed and cooled respectively in their assembled condition. 
Claims 23 and 24 require a "revolving séries of plungers, means for 
previously heating and then delivering the closures thereto," etc. 
Claims 25 and 26 require "means for heating the closures while free 
from pressure, chilling and pressing means," etc. Claim 27 requires 
"means for heating the closures while free from pressure, a chill plate 
and plunger for receiving the heated closures for cooling and uniting 
the parts thereof," etc. Each and every of thèse five claims requires 
that ail the parts of the closure in their assembled condition shall be 
heated before being delivered to or received by the chilling and press- 
ing means, and that they should be sufficiently heated to allow their 
firm and perfect union, under subséquent pressure and cooling, be- 
fore any pressure or cooling should be applied. The closures are to 
be delivered from the heating means, not to other heating means, but 
to the pressing and chilling means. Any incidental beat that may 
be delivered to the cork dise by reason of its being brought into con- 
tact with the interposed fusible material under the impact or pressure 
of the plunger without substantial previous heating cannot satisfy 
either the language or the purpose of the patentée. Wheeler states 
in the description that "by reason of the spiral course over which the 
closures are made to pass, the beat continues to act on the closures for 
a long time so as te thoroughly soften the interposed binding material 
and prépare the parts for the cooling and pressing action." He does 
not, it will be perceived, confine his attention to the softening of the 
interposed binding material, but also regards the préparation of the 
parts, including the cork dise as well as the cap and interposed binding 
material, "for the cooling and pressing action." He further states 
that "if the pressure takes place before or simultaneously with the 
heating, any air contained in the pit holes or crevices of the packing 
or between the members of the closure or any moisture présent on or 
about the members, may, by expanding, tend to separate the parts and 
prevent them from uniting perfectly under continued pressure." 
_ The invention of the patent in suit is apparatus or mechanism de- 
signed, constructed and adapted for the assembling and uniting of the 
three parts of a bottle closure by a method essentially différent from 
that disclosed in the earlier patents. In Crown Cork & Seal Co. v. 
American Cork Specialty Co., 211 Fed. 650, 128 C. C. A. 154, the 
circuit court of appeals for the second circuit had under considération 
an appeal from the district court where it had been held [201 Fed. 
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344] that the use of the défendants' machine was an infringement of 
the patent hère in suit and also of patents Nos. 792,284 and 887,838, 
granted to the complainant hère as assignée of William Painter, June 
13, 1905, and May 19, 1908, respectively. The appellate court distin- 
guished the invention of the patent now in suit from those of the two 
earlier patents and, while afHrming the decree below as to the Wheeler 
patent, reversed it as to the two Painter patents, holding that "the or- 
ganization of the first two patents was directed towards securing a 
better and smoother union of cork and métal through the binder, by 
applying pressure during the fusion process," and saying: 

"Wheeler pointed out that pressure during heating trapped air, moisture, 
or gases, resultlng from the fusion of the binder and really prevented perfect 
union. He therefore departed radically from the two patents above discussed 
by leaving the cork unpressed during the heating period, so that the air, gas, 
etc., could escape, and applying pressure only when the heating zone was 
passed." 

The two Painter patents referred to require ail the parts of the clo- 
sure in their assembled condition to be under pressure and while so 
under pressure to be heated. In the description of the niethod or pro- 
cess patent No. 792,284 Painter says : 

"Bfoadiy stated, my novel method or process consists, first, In interposing 
a suitable fusible protecting and binding médium belween the packing or seal- 
ing disks or gaskets and the coïncident inner surfaces of the métal cooperat- 
ing therewith and of which the crown-caps are composed; secondly, while 
the caps and disks, and fusible binding médium are properly heated for fusing 
said médium, subjecting the whole to appropriate pressure, and, thirdly, 
while still heated and the packing held under controlling pressure hardening 
the binding médium or permitting it to harden by cooling It, the disk, and 
cap." 

Ail the claims of that patent strictly conform to the method or 
process as above described. In the description of the machine patent 
No. 887,838 Painter says : 

"In certain applications for patent filed by me June 6, 1902 (Sériai No. 
110,5.35), and September 29, 1902 (Sériai No. 125,180), I disclosed <^ertain 
novel methods or processes of manufacturing bottle closures, wherein a spé- 
cial feature involves the interposition of a suitable fusible protecting and 
binding médium between a suitable metallic cap and a suitable seallng gasket 
or packing; then properly heating the cap, gasket and said médium, and 
meantime subjecting the whole to appropriate pressure, and while still un- 
der such pressure, cooling the completed closure." 

"Sériai No. 110,535" refers to the application for the Painter pat- 
ent No. 792,284. The claims of patent No. 887,838 conform tothe 
mechanism disclosed in the patent description and drawings and re- 
quire, as stated in claim 10, "means for pressing together the mem- 
bers of a bottle or like closure, means for first subjecting said members 
to beat while maintained under pressure and then to cooling influences 
while maintained under pressure." In Crown Cork & Seal Co. v. 
American Cork Specialty Co., supra, the défendants did not apply any 
pressure until after the combined métal, cork and binder left the heat- 
ing part of the machine — did not "press during heating" — left "the 
217 F.— 57 
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cork unpressed during the heating period" — and was consequently held 
by the circuit court of appeals not to inf ringe either of the two Painter 
patents above referred to ; the court deciding that under those patents 
the combined métal cap, cork dise and binding médium must be un- 
der "pressure while the beat is fusing the binder." An essential fea- 
ture of the apparatus of the Wheeler patent is means for the adéquate 
and complète heating of ail the members of the closure, as assembled, 
before the subjection of the cork dise to pressure. This feature difïer- 
entiates the patent in suit from the Painter patents Nos. 792,284 and 
887,838, which contemplated and required the heating under pressure 
of ail the parts of the closure as assembled and then the cooling of 
the same also under pressure. The same feature differentiates the 
defendant's apparatus from that of the complainant. The counsel for 
the défendant hâve well described the opération of the defendant's 
apparatus, the construction of which it has been stipulated is substan- 
tially represented by the drawing Plaintiff's Exhibit No. 3, "Bond Ma- 
chine," as follows : 

"In the opération of the machine, the empty métal shells which rest upside 
down on the table A, are pushed by an operative upon a continuously rotat- 
Ing (liai B, which moves in the direction shown by the arrow. This dial car- 
ries the métal shells around in Une through the raceway C, and there they 
are delivered one by one to the successive poclcets of the continuously rotating 
dial Z). The shells are brought by the dial D in succession underneath a de- 
i^ice indieated at E for plaeing the fusible adhesive substance within the 
shell. The paper Impregnated with the adhesive substance is fed In a strip 
in a line, as Indieated on the drawing, passing underneath the device E, 
which acts to punch successive disks or collets from the strip and to deposit 
them one after the other in successive shells as they pass beneath. Each 
Shell, with the collet of fusible adhesive substance in place in it, is carried on 
around by the dial D, in the direction shown by the arrow, until it strikes 
the inclined abutment F, by which it is shunted into one of the pockets of the 
continuously rotating dial O, each successive shell containing its adhesive 
substance thus passing from one dial to the other. The shells on the dial O 
are carried in succession under a device for heating the adhesive substance, 
so as to soften it. This heating deviee, marked H, is simply a blowpipe 
burner having three downward jets, which are narrow, like a lead pencil, 
and by means of which beat is applied to the adhesive substance, each shell 
belng thus exposed to the fiâmes of the burner for the fraction of a second In 
its passage beneath them. As the shells with their contained adhesive sub- 
stance pass in succession from underneath the burners, they are agaln de- 
flected by the angular shuntlng abutment /, Into pockets provided for them in 
the continuously rotating dial K, where they receive the cork disks. The 
cork disks are arrangea one on top of the other, in an upright tube shown 
at the point L. From the bottom of this tube they pass one at a time to 
pockets in the surface of a small continuously rotating carrier M, by means 
of which they are brought in succession to a point immediately over the path 
of the métal shells on the dial K. A séries of plungers P are provided, one 
arranged above each of the pockets in the dial K, and this séries of plungers 
rotâtes with the dial at the same speed. A eam track R is provided for the 
heads of the plungers, and serves to hold the plungers elevated for a portion 
of their travel. This cam track R ends abruptly at the point S, where a cork 
disk and a métal shell beneath corne for an instant into alignment. Thus 
as the head of a plunger runs ofC this abrupt termination of the cam track, 
the plunger is snapped down by a sprlng, causing it to Instantaneously push 
the cork disk Into the métal shell upon the prevlously softened adhesive sub- 
stance, and the plunger remains in Its depressed position untll plunger and 
shell reach the Inclined starting point of the cam track, somewhat less than 
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half a révolution beyond the point S, where the plunger rides up on the cam 
track, releasing the now finlshed closure, and the latter is sliifted off the dial 
E by means of the inelined abutmeut 0." 

The defendant's apparatus does not disclose means for heating the 
three membei's of an assembled closure, before the same are subjected 
to pressure, as contemplated and required by the patent in suit. On 
the contrary, the cork dise, which is fed from an unheated upright 
tube beyond the heating zone and only after the cap and the fusible 
binding or adhesive médium bave been heated from their passage 
through that zone, is not heated until the plunger at a point consider- 
ably removed from the heating zone and after the cooling period bas 
commenced, presses it down upon the binding or adhesive médium, 
still remaining sufficiently heated to be operatively adhesive, producing 
a condition of things not only inconsistent with the claims and descrip- 
tion of the patent in suit, but distinctly condemned by Wheeler who 
particularly points out the injury that may resuit "if the pressure takes 
place before or simultaneously with the heating" — the cork dise in the 
defendant's apparatus, as already stated, in substance, not being sub- 
jected to pressure or beat until the instant it is brought by the plunger 
into contact with the heated adhesive médium. The différence in 
mechanism and opération between the apparatus of the défendant and 
that of the complainant is accentuated by the means respcvztively eni- 
ployed by them in the application of beat in connection with the prép- 
aration of closures. In the description of the Wheeler patent it is 
said: 

"Further, It will be observed that as a heating médium, I use steam and 
this is applied to the table over whose imperforate surface the crovvn,-? pass. 
There Is no direct contact of the heating médium with the crowns and no 
damage results thereto. * • * The heating table occupies the space wlthin 
the standards or supportlng legs of the apparatus and by reason of the spiral 
course over whIch the closures are made to pass, the beat continues to act 
on the closures for a long time, so as to thoroughly soften the interpoaed 
binding material and prépare the parts for the cooling and pressing action." 

On the other hand, in the defendant's apparatus the beat is applied 
before the insertion of the cork dise into the cap and by means of three 
downward jets of a blowpipe burner "to the adhesive substance, each 
shell being thus exposed to the fiâmes of the burner," etc. Indeed, the 
opération of the defendant's apparatus, aside from subséquent cooling 
under pressure, more nearly resembles that described in patent No. 
468,226, dated February 2, 1892, granted to William Painter, for im- 
provements in bottle-sealing devices, than that of the complainant's ap- 
paratus. According to the method followed under that patent the cork 
dise was subjected to heavy pressure or a crushing opération. Painter 
says in the description: 

"This crushing opération may be performed prier to the insertion of the 
disks Into the caps ; but it la best accompllshed at the time the disk is f orced 
into the cap, the latter having had its interior already coated with a film of 
well-drled shellac, and then heated sufflciently to melt the shellae and render 
it adhesive. * • * A cork disk as recelved from the cork-cuttlng machine 
is placed In the cap B', previously coated Inside with shellac and well heated, 
and then subjected to heavy crushing pressure," etc. 
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It was only after the cap and the shellac were heated that tlie as- 
sembling and uniting opérations were completed by inserting the cork 
dise and forcing it down so that, to use the language of the description, 
"it is also well confined in the cap by the melted shellac." The patent 
does not disclose how long the closure remained under pressure, but 
it is natural and fairly may be inferred from the fact that the purpose 
of the patent and the method therein referred to was to cover a firmly 
united closure, that the "heavy compression" necessary to produce the 
"heavily-compressed sealing-disc" called for in the patent, had some 
duration as distinguished from a merely instantaneous blow. The 
method thus referred to in this prior and expired patent, aside from 
subséquent cooling under pressure, is substantially the opération of the 
defendant's machine so far as the assembling and binding together of 
the parts of the closure are concerned. In the machines held by the cir- 
cuit court of appeals for the second circuit in Crown Cork & Seal Co. 
V. American Cork Specialty Co., 211 Fed. 650, not to infringe the Paint- 
er patents Nos. 792,284 and 887,838, but to infringe the Wheeler pat- 
ent in suit, "the cork was inserted while the closure was being assem- 
Med ; that is, bef ore it was fed into the machine, and bef ore it was 
subjected to any beat, while progressing under the influence of the star 
ring." Crown Cork & Seal Co. v. Brooklyn Bottle Stopper Co. (D. C.) 
206 Fed. 473. That those machines were an infringement of the 
Wheeler patent there can be no doubt ; but they radically differ from 
the defendant's apparatus and the fact that they were held to infringe 
is immaterial and without significance so far as the présent case is con- 
cerned. After the district court had rendered its décision and prior to 
the décision by the court of appeals the défendants in that case con- 
structed and operated certain apparatus in which "the closure is as- 
sembled without the cork, moved forward under the influence of the 
star ring, through the zone in which beat is applied directly from the 
burners, and then, while the holding parts of the machine are still in 
their heated condition, and while the tin, gum, and paper of the closure 
are in heated condition, the cork is added." The construction and op- 
ération of this latter apparatus were held to be a violation of the in- 
junction issued with respect to the former and the défendants were 
adjudged in contempt. The Court of Appeals disapproved of the ac- 
tion of the court below, saying : 

"We are satiafled that the District Jiidge should hâve left the question 
whether the changed device infringes to be settled upon an application for in- 
junction, presumably in a new suit. To accomplish this resuit the decrees 
should be amended by inserting a clause which descrlbes the infringing ma- 
chines covered by said decrees as machines in which the combination of métal, 
cork, and binder is assembled before the processes of heatlng, fusing, press- 
ing and cooling begin." 

While the question now under considération was not decided by the 
court of appeals, the above quoted language from its opinion tends to 
support the defendant's contention hère. Further, it may not be an 
irrelevant or immaterial fact that in the apparatus referred to in the 
contempt proceedings there was an assembling plunger which, after 
the heating of the cap and adhesive médium and while they continued 



CEOWN COBK A SEAL CO. V. BOND BOTTLE SEALING CO. 901 

heated, the adhesive médium being in a fused condition, deposited the 
cork dise in the cap and in contact with the fused adhesive médium. 
Af ter such assembUng of the cork dise with the métal cap and adhesive 
médium, the cork was left for sometime in contact with the fused ad- 
hesive médium, becoming heated by it, but not under uniting pressure, 
and, therefore, permitting the escape of air or gas until finally subjected 
to the action of a uniting plunger which compressed and firmly united 
the parts of the closure during the cooHng period. There was thus a 
marked différence between such apparatus and that of the défendant 
hère, in that in the latter the heating and pressure of the cork dise are 
simultaneous, there being no previous assembling of the three éléments 
of the closure. 

The mère operative resuit or function of the complainant's machine 
was not patented, but only the apparatus. Any one is at liberty to 
reach a resuit, not in itself patented, of a patented device, provided he 
does it by substantially différent means or by means other than those 
to which the inventor is restricted by the provisions of his patent. In 
Westinghouse v. Boyden Power Brake Co., 170 U. S. 537, 18 Sup. Ct. 
707, 42 L. Ed. 1136, the court said: 

"Even if the patent for a machine be a pioneer, the alleged Infringer must 
hâve done something more than reach the same resuit. He must hâve reached 
It by substantially the same or similar means, or the rule that the function of 
a machine cannot be patented is of no practical value." 

Hère, not only is there a substantial différence in method adaptation 
between the apparatus of the eomplainant and that of the défendant, 
but the eomplainant is so restricted by the terms of the Wheeler patent 
as to exclude the alleged infringement. The bill must be dismissed 
with costs. 
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DAMPSKIBSELSKABET DANNEBROG v. RANDALL et aL 

(District Court, D. Maryland. November 2, 1&14.) 

Shipping (§ 45*) — OoNsTBucTioN OF Chahteb Paktt— Loîvdino Cargo — Cost 
OF Sewing Bags of Gkain. 

Under a charter party whicli required the ship to load a cargo of grain 
"in sliippers' bags," wliere wheat was delivered on board from elevator 
chutes and was there placed in bags furnished by the shipi)ers, whlch were 
closed by sewing before they eould be loaded, the cost of sewing the bags 
was a charge agalnst the charterer. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dlg. §§ 177-181; Dec. 
Dig. g 45.*] 

In Admiralty. Suit by the Dampskibselskabet Dannebrog, owner 
of the steamship Lejre, against Blanchard Randall and others, doing 
business as Gill & Fisher. Decree for libelant. 

Convers & Kirlin, of New York City, and Ritchie, Janney, Griswold 
& Hamilton, of BaUimore, Md. (John M. Woolsey, of New York City, 
and Robertson Griswold, of Baltimore, Md., of counsel), for libelant. 

Brown, Marshall, Brune & Thomas, of Baltimore, Md., and Daniel 
R. Randall, of Annapolis, Md., for respondents. 



ROSE, District Judge. The libelant, a Danish corporation, is the 
owner of the steamship Lejre. The respondents are a Baltimore firm 
engaged in the business of exporting cereals. On October 15, 1913, 
the libelant, through a Baltimore shipbroker, chartered the ship to the 
respondents to carry 18,000 quarters of grain (as it turned out, wheat) 
in shippers' bags to Santos. The wheat was delivered on board from 
the elevator chutes. Bags furnished by the respondents were so placed 
as to receive it. The mouths of thèse bags were closed by sewing. The 
handling of the bags necessary to get the wheat into them and then 
sewing them cost half a cent a bushel, or $722.40 in ail, the bulk of 
which expense was for the sewing. The controversy is as to whether 
the libelant or the respondents should pay this amount. 

By the terms of the charter party, the cargo was to be brought and 
taken from alongside at merchants' risk and expense. The vessel was 
to load under inspection of underwriters' agents at her expense. The 
ship says that she was to load "from said charterers or their agents a 
full and complète cargo * * * of wheat * * * jn shippers' 
bags." It claims that it was the shippers' duty to deliver to it the 
bags with the wheat in them in such condition that it could perform its 
obligation to load them. The shippers contend that, when they pro- 
vided the bags and put the wheat on board the ship, they did ail that 
they were required to do. 

It is admitted that the decided cases throw little or no light on the 
controversy. There was a time when a good deal of grain was shipped 
from Baltimore in bags. Of late years such shipments hâve been ex- 
tremely rare. For 12 or 15 years the cargo in question is the second 

*For oïlier cases see same topio & § NU:.iiiEB in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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of that kind which has gone out of Baltimore. None of the vvitnesses 
can recall what was the custom of the port as to the payment of the 
sewing charge, or whether or not it was formerly usual to make ex- 
press provision concerning it in the charter parties. While much the 
larger part of the ordinary grain cargoes are now shipped in bulk, the 
underwriters require a portion of each cargo to be in bags, which are 
stowed so as to keep the grain in bulk f rom dangerously shifting. The 
work of sewing the bags used for such portion of the cargo is treated 
as a part of the stowage of the cargo, and is paid for by whomever in 
any particular case is by the terms of the contract required to bear the 
expense of loading. 

The respondents offer testimony to show the construction which the 
parties hâve put upon the words of the charter party before its exécu- 
tion or delivery. The libelant objected to the admissibility of such évi- 
dence as tending to vary or contradict the written word. The testi- 
mony was taken subject to a subséquent décision as to its légal effect. 

Two witnesses on this point were examined, both on behalf of the 
respondents. One was the shipbroker, who, acting for the libelant, had 
on its behalf chartered' the ship to respondents. He testified that he 
had heard the respondents were in the market for a ship. He ofïered 
them tVk'O — the Lejre and another. The other was a little larger, and in 
that respect was better suited to respondents' needs. It, however, 
would not be as promptly available. The terms of the charter he was 
authorized to offer for it would clearly put the expense of the sewing 
upon the respondents. He cabled to the libelant an offer of the re- 
spondents for the ship, stating that the cargo was to be in shippers' 
bags. Some cablegrams f ollowed as to price and other détails, but noth- 
ing was said in any of them as to the question now in controversy. It 
was, however, according to his testimony, discussed between himself 
and the respondents, or the one of them who in fact conducted the ne- 
gotiations. The shipbroker says that he expressed his personal opinion 
that a charter party worded as the one in suit would put the expense 
of sewing upon the ship, but he adds that he told respondents that he 
did not know whether the libelant would think so, and he further com- 
municated to the respondents the opinion of another experienced Balti- 
more shipbroker that under such a charter party they and not the ship 
would hâve to pay for the sewing, and, according to him, after this the 
respondents decided to accept the charter, and to take their chances as 
to the construction which would ultimately be put upon it. 

The member of the respondents' firm who testifies said he relied upon 
the shipbroker's statement of his opinion as to the construction of the 
charter party. The broker was the libelant's agent, and the respondents 
assumed that he spoke for it. According to the witness' recollection, 
the doubts of the shipbroker were not expressed to him until after the 
charter party was signed. 

The discrepancy in the testimony was what might naturally be ex- 
pected. It affords a strTking illustration of one of the reasons why the 
rule forbidding paroi modifications should in most cases be adhered 
to. Both the witnesses are testifying to their best recollection. Wheth- 
er the testimony is admissible or not, it is too contradictory and un- 
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certain to throw any light on the interprétation of the contract. That 
must be construed as it is written. 

When the ship arrived, the captain engaged the stevedore. Shortly 
after loading began, the captain told the stevedore that he must look 
to the respondents for the cost of the sewing. The stevedore said he 
would hold the ship for it. The captain notified the respondents that 
he expected them to pay. When they would not, he paid under pro- 
test. 

What is the proper construction of the charter party is very doubt- 
ful. Upon the best thought I can give, it seems to me that the libel- 
ant has a little the better of the argument. The grain was to be 
delivered on board the ship fit for loading. It could not be loaded until 
the bags were sewed. It is true that, where the underwriters require 
in shipments of grain in bulk a portion of the cargo to be put in bags, 
the custom of the port requires that the shippers shall pay the expense 
of sewing unless otherwise provided ; but that is because in such cases 
the putting in bags is required in order to make good stowage, and the 
cost of so doing is part of the expense of stowing. 

The question having been in the minds of the respondents and of the 
libelant's agent before the charter party was made, it is to be regret- 
ted that one or the other of them did not insist on inserting words 
in it which would hâve made this dispute, with its waste of time and 
money, impossible. 

The libelant may hâve a decree. 



STANDARD HOME CO. V. DAVIS, State Bank Com'r, et ai. 

(District Court, E. D. Arkansas, W. D. October 15, 1914) 

No. 1819. 

1. COKSTITUTIONAL Law (§ 42*) — Detebmii>îation ov Validitt ov Stattjtes. 

A statute will not be declared unconstitutional at the Instance of one 
not affected by it. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 39, 
40 ; Dec. Dig. § 42.*] 

2. Commerce (§ 16*) — Transactions Constituting Inteebtate Commebce — 

iNVESTirENT COMPANIES "INTEEBTATE COMMEECE." 

An investment oompany, which sells contracts requiring the purchaser 
to make monthly payments, which are invested by the company and, after 
a certain number of successive payments hâve been made, retumed, with 
the profits earned, not exceeding a specified sum, and which also makes 
loans to Its contract holders for the purchase of homes, taking mortgages 
on the property purchased, is not engaged in commerce, within the mean- 
ing of the commerce clause of the Constitution (article 1, | 8) ; and the 
(act that its business is Interstate does not render a state statute regu- 
lating its opérations within the state unconstitutional as in violation of 
such clause. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 2; Dec. Dig. 
t 16.* 

For other deflnltlons, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

•For other cases sea sama topie & % nombe» In Dec. & Am. Diss. 1907 to date, & Rep'r Indexes 
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3. Seabches and Seizuees (§ 7*)— Witnesses (§ 300*)— Privilèges and Im- 

MUNITIES — UNBEASONABLE SeABCH. 

A State law authorizing an inquiry Into the condition of corporations 
doing business in tlie state, and requiring them to submit to an examina- 
tion in respect tliereto, is not unconstitutional, as in violation of the pro- 
visions of the fourth or fifth amendments, protecting persons from unrea- 
sonable searches and from being compelled to be witnesses against them- 
selves in any criminal case. 

[Ed. Note. — For other cases, see Searches and Seizures, Cent. Dig. § 5 ; 
Dec. Dig. § 7 ;* Witnesses, Cent. Dig. §§ 1042, 1042% ; Dec. Dig. § 300.*] 

4. COBPOEATIONS (§ 636*) FOBEIGN COEPOBATIONS POWEB OF STATE TO REG- 

ULA TE. 

When a foreign corporation accepta a license to do business In the state 
Of Arkansas, which by article 12, §§ 6, 11, of Its Constitution, provides 
that the charters of corporations may be altered or annulled by the Lég- 
islature, and that foreign corporations doing business in the state shall 
hâve no greater powers, privilèges, or franchises than domestic corjwra- 
tions, such provisions become a part of the contract betvpeen the corpora- 
tion and the state, which may make any lavvs affecting the business of the 
corporation that may be deemed proper, provlded they do not amount to 
a confiscation of property or an impairment of the obligation of contracts. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2505-2509, 
2571 ; Dec. Dig. § 636.*] 

5. Cop.POKATioNS (§ 636*) — Régulation bt State — Aekansas Statute. 

Act Ark. March 28, 1913 (Laws 1913, p. 904), providing for the régula- 
tion of investment companies, held not in violation of the fédéral or state 
Constitutions, in so far as it aftected the rights of a foreign company, nor 
void because of the unreasonableness of its requirements, or on the ground 
it is not within the police power of the state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2505-2509, 
2571 ; Dec. Dig. § 636.*] 

6. Constitutional Law (§ 276*) — Peesonal Rights — Libeety to Contbaot. 

While freedom of contract is a rlght inhérent in every person under the 
Constitution of the United States, it is not an absolute, but a qualifled, 
right, free from arbltrary restraint, but subject to reasonable régulation. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 845, 
846; Dec. Dig. § 276.*] 

7. Constitutional Law (§ 70*) — Détermination of Validity of Statutes — 

JUDICIAL AUTHOEITY. 

The courts cannot review the économies or facts on which the Législa- 
ture of a state bases its conclusions that an exlsting evll should be reme- 
died by an exercise of the police power. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. |§ 129- 
132, 137; Dec. Dig. § 70.*] 

In Equity. Suit by the Standard Home Company against 'John M. 
Davis, Bank Commissioner of the State of Arkansas, and others. On 
motion to dismiss. Motion sustained. 

The plalntifC seeks to enjoln the enforeement of what Is known as the "blue 
sky law" of the state of Arkansas, enacted by the General Assembly of 1913, 
upon the ground of its unconstitutionality. The défendants filed a motion to 
dismiss for failure to state a cause of action, the plalntiff not asking for a 
temporary injunction. In order that the issues involved may be fully under- 
stood, a copy of the act, as approved March 28, 1913, Is hère set forth: 

*For other cases see same topic à | number in Dec. & Am. DIgs. 19(y7 to date, & Rep'r Indexes 
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"An act to provide for the régulation and supervision of Investment companies 
and to provide a penalty for the violation thereof. 

"Be it enacted by tbe gênerai assembly of the state of Arkausas: 

"Section 1. Every individual, corporation, eo-partnership or coiupany, and 
every association (other than national banks and corporations not organized 
for profit) now, or vi^hich shall hereafter be orgaulzed in this state, whether 
incorporated or unincorporated, which shall sell or negotiate for the sale of 
any stock, contracts, bonds or other seeurities of any bind or character other 
than bonds of the United States, or of sonie municipality authorized to issue 
bonds of the state of Arkansas, and notes secured by mortgages on real es- 
tate located in the state of Arkansas, or sell building stock or loan iuvest- 
ments, or building investnients to any person or persons in the state of Ar- 
kansas, other than those specifically exempted herein, shall be known for the 
purpose of this act as a domestic investment company. Every such invest- 
ment Company organized In any other state, territory or government, organized 
uuder the laws of any other state, territory or government, shall be known for 
the purpose of this act as a forelgn investment company. 

"Section 2. Before offering or attempting to sell any stock, contracts, bonds 
or other seeurities, building contracts, loan investments or other seeurities 
of any Uind or character other than those specifically exempted in section 1 
of this act to any person or persons, or transacting any business whatever in 
this state, except that of prepariug the documents hereinafter required, ev- 
ery such investment company, domestic or foreign, now or hereafter dolng 
business in this state shall file In the ofHce of the Insurance commissioner of 
this state, together with a filing fee of five dollars ($5.00), in addition to the 
fées now required of ail corporations, the following document to wit: 

"A statement showing in full détail the plan upon which it proposes to 
transact business. A copy of ail contracts, bonds or other instruments which 
it proposes to make with or sell to its contributors. A statement which shall 
show the name and location of the investment company, and an itemized ac- 
count of its actual flnancial condition and the amouut of its property and lia- 
bilities, and such other information touching its affalrs as said Insurance com- 
missioner may require. If such in^■estment company shall be a copartnership 
or unincorporated association it shall also file with the Insurance commis- 
sioner a copy of its articles of copartnership or association, and ail other pa- 
pers pertaining to its organization, and if it be a corporation organized under 
the laws of Arkansas it shall also file with the Insurance commissioner a copy 
of its articles of Incorporation, constitution and by-laws, and ail other papers 
pertaining to its organization. If it shall be an investment company organized 
under the laws of any other state, territory or government, Incorporated or 
unincorporated, it shall also file vt'ith said Insurance commissioner a copy of 
the laws of such state, territory or government under which it exlsts or is in- 
corporated, and also a copy of its charter, articles of incorporation, constitu- 
tion and by-lavvs and ail amendments thereof which hâve been made and ail 
other papers pertaining to its organization. 

"Section .?. The duties devolving upon the Insurance commissioner under 
this act shall automatically pass to and become a part of the duties of tbe 
bank commissioner whenever that office shall be created in this state, and the 
fées provided for herein for the services of the Insurance commissioner and 
his assistants shall also pass to the bank commissioner and his assistants to 
riay them for the time required in the performance of the duties set out in 
this act. Provided in no event shall this act be construed so as to increase 
the salary of the bank commissioner beyond that flxed by the act creating 
his office, nor shall this act Increase the salary of the Insurance commissioner, 
but In order to carry out the provisions of the act an assistant or deputy may 
be appointed at a salary of ?1,SOO a year, to be paid monthly in accordance 
with section 15 of this act, and said sum Is hereby appropriated out of the 
fùnd mentioned In sectioa 15 for said salary. 

"Section 4. AU of the above described papers shall be verified by oath, of 
a member of a copartnership or company, if it be a copartnership or company, 
or by the oath of a duly authorized officer. If It be an Incorporated or unin- 
corporated association. AU such papers however, as are recorded or are on 
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file In any publie office shall be further certlfied to by the offlcer of whose 
records or archives they form a part, as being correct copies of such records 
or archives. The vérification described in this section shall be made in the 
office of the Insurance commissioner or banl^ comniissioiier as the case may be, 
and it wiil not be sufficlent for the same to be made in the state where the 
Company is domidled and then malled to the commiss-ioner but where the in- 
dividual, corporation, copartnership or Company or association Is a nonresi- 
dent of this state, then the vérification and filing must taUe place as described 
in this proviso. Provided further, that the vérification and filing of paiters as 
provided in this act may be malled or otherwlse sent to the commi'siouer 
where the indlvldual, corporation, copartnership or Company or association is 
a résident of the state. 

"Section 5. Every foreign investment Company shall also file its v^ritten con- 
sent, irrévocable that actions may be commenced against it, in the proper court 
of any county in this state in which a cause of action may arise, or In which 
the plaintiff may réside, by the service of proeess on the secretary of state, 
and stipulatlng and agreeing that such service of proeess on the secretary of 
state shall be taken and held. In ail courU, to be as valid and bindlng as if 
due service had been made on the company itself, aecording to the laws of 
this state or any other state, and such Instrument shall be authenticated by 
the seal of said foreign investment company and by the signature of a mem- 
ber of the copartnership or company, if it be a copartnership or company, or 
l)y the signatures of the président and secretary of the incorporated or unln- 
corporated association, if it be an incorporated or unincorporated association, 
and shall be accompanied by a duly certlfied copy of the order or resolution 
of the board of dlrectors, trustées or managers of the corporation authorizlng 
the said secretary and président to exécute the same. Whenever service of 
proeess is served on the secretary of state, he shall withln twenty-four hours 
thereafter mail the same to the home of the company against whom the pro- 
eess is directed. The secretary of state is hereby commanded to register said 
summons and if vylthln a reasonable time he does not receive a return card 
showing the same bas been delivered, he shall register another letter to said 
company. 

"Section 6. It shall be the duty of the Insurance commissioner to examine 
the statements and documents so filed, and if said Insurance commissioner 
shall deem it advisable he shall make or bave made a detailed examination 
of such investment company's afCairs, which examination shall be at the ex- 
pense of such investment company, as hereinafter provided ; and if he find 
that such investment company is solvent, that its articles of incorporation or 
association, its constitution and by-laws, its proposed plan of business and 
proposed con tract contain and provide for a fair, just and équitable plan for 
the transaction of business, and in his judgrhent promises a fair return on 
the stocks, bonds and other seeurlties by it oiOfered for sale, the Insurance com- 
missioner shall Issue to such investment company a statement reciting that 
such company has complied with the provisions of this act, that detailed in- 
formation In regard to the company and its seeurlties is on file in the Insur- 
ance commissloner's office for public Inspection and Information, that- such 
Investment company is permltted to do business in this state, and such state- 
ment shall also récite In bold type that the Insurance commissioner in no wise 
recommends the seeurlties to be offered for sale by such security company. 
But if said Insurance commissioner finds that such articles of incorporation 
or association charter, constitution and by-laws, plan of business or proposed 
contract contain any provision that Is unfalr, unjust, inéquitable or oppressive 
to any class of contributors, or if he décides from his examination of Its af- 
fairs that said Investment company is not solvent and does not intend to do a 
fair and honest business, and in his judgment does not promise a fair return 
on the stocks, bonds, or other seeurlties by It offered for sale, then he shall 
notify such investment company in writing of his flndings, and it shall be un- 
la wful for such company to do any further business in this state untll it shall 
so change Its constitution and by-laws, articles of Incorporation or associa- 
tion, Its proposed plan of business and proposed contract and its gênerai finau- 
cial condition in such manner as to satlsfy the Insurance commissioner that 
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It Is Suivent, and Its articles of incorporation or association, Its constitution 
and by-laws, its proposed plan of business and proposed contract provide for 
a fair, just and équitable plan for the transaction of business and dues, in 
his judgment promise a fair return on the stocks, bonds and other securitles 
by it ofCered for sale; provided, that ail expenses paid or incurred and ail 
feee or charges reeeived or coUected for any examlnatlon made under the 
provisions of this section of this act be reported in détail by the Insurance 
commissioners and a fuU report and record thereof made in détail. After 
any sueh domestlc or foreign investment company is admltted under the terms 
of this act its llcense may be revoked by said Insurance commlssioner if he 
flnds that said company is attempting In any manner to defraud the public. 
Whenever a right of any investment company to do business in this state is 
refused or revoked as set out in tbis section, said company may within 20 
days after notification instltute a suit in the chancery court in any county in 
this state where its principal office is maintained or its principal agent résides, 
asking that said refusai or revocation be annuUed. The Insurance commls- 
sioner or his deputy shall défend said suit upon notice that the aame is pend- 
ing and the Attorney General or his assistant shall represent him. If it be 
determined that the refusai or revocation was wrongful the company shall be 
reinstated and the cost shall be paid in the same manner and out of the same 
fund as the cost for maintaining this department. If it be ascertained that 
the refusai or revocation be justlfled, the cost shall be paid by the company. 
The company shall not be permitted to do any business after notice of re- 
fusai or revocation until it be determined by the chancery court that the re- 
fusai or revocation was wrongful, provided, sueh company may be allowed to 
continue in business in the discrétion of tlie chancery court under sueh rég- 
ulations as said court may prescribe. 

"Section 7. It shall not be lawful for any investment company elther as 
principal or agent, to transact any business, in form or character similar to 
that set forth In section 1 of this act, except as is provided in section 2 of 
this act, until it shall hâve flled the papers and documents above provided for. 
No amendment of the charter, articles of incorporation, constitution and by- 
laws of any sueh investment company shall become operative until a copy of the 
same has been flled with the Insurance commlssioner as provided In regard to 
the original flling of charter, articles of incorporation, constitution and by- 
laws, nor shall it be lawful for any sueh investment company to transact busi- 
ness on any other plan than that set forth in the statement required to be 
flled by or to make any contract other than that shown in the copy of the pro- 
posed contract required to be flled by section 2 of this act, until a written 
statement showing in fuU détail the proposed new plan of transacting busi- 
ness and a copy of the proposed new contract shall hâve been flled with the 
Insurance commlssioner, in llke manner as provided in regard to the original 
plan of business and proposed contract, and the consent of' the Insurance com- 
mlssioner obtained as to making sueh proposed new plans of transacting busi- 
ness and proposed new contract. 

"Section 8. Any investment company may appoint one or more agents, but 
no sueh agent shall do any business for said Investment company in this state 
until Èe shall flrst register with the Insurance commlssioner as agent for sueh 
investment company, and for each of sueh registrations there shall be paid 
to the insurance commlssioner the sum of two dollars ($2.00). Sueh registra- 
tlon shall entltle sueh agent to represent said investment company as its 
agent until the flrst day of March following, unless said authority is sooner 
revoked by the insurance commlssioner; and sueh authority shall be subject 
to revocation at any time by the Insurance commlssioner for cause appearing 
to hlm suffieient. 

"Section 9. Every investment company, domestlc or foreign, shall flle at 
the close of business on December Slst and June 30th of each year, and at 
sueh other times as is required by the insurance commlssioner, a statement 
verifled by the oath of the copartnership or company If It be a copartnership 
or company, or by the oath of a duly authorized offleer, if it be an incorpo- 
rated or an unincorporated association, setting forth in sueh form as may 
be prescribed by the said Insurance commlssioner, its flnanclal condition and 
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tle amount of Its assets and liabilities, and furnlshing such other Informa- 
tion concerning its affaire as sald insurance commissioner may require. Each 
regular statement of Deœmber 31st and June 30th slaall be accompanted by 
a fiUng fee of two dollars and fifty cents. Any Investment company failing 
to file its report at the close of business December 31st or June 30th of each 
year within ten days of that date, or failing to file any other or spécial report 
herein required within thirty days after receipt of request or réquisition there- 
for, shall forfeit its right to do business in this state. 

"Section 10. The gênerai accounts of every investment company, domestic or 
foreign, doing business in this state, shall be kept by double entry, and such 
company, its copartners or managing ofBcers, shall at least once In each 
month make a trial balance of such accounts, which shall be recorded in a 
book provided for that purpose; such trial balances and ail other books and 
accounts of such company shall at ail times during business hours, except on 
Sundays and légal holidays, be open to the inspection of the insurance or bank 
commissioner and his deputles. 

"Section 11. The insurance or bank commissioner shall hâve gênerai super- 
vision and control, as provided by this aet, over any and ail investment com- 
panies, domestic or foreign now or hereafter doing business in this state, and 
ail such investment companies shall be subject to examlnation by the insur- 
ance or bank commissioner or bis duly authorized deputy at any time the 
insurance or bank commissioner may deem advisable and in the same manner 
as is now or may hereafter be provided for the examlnation of insurance com- 
panies. The rights, powers, and privilèges of the commissioner shall be the 
same as is now or may hereafter be provided with référence to examlnation 
of insurance companies. If such examlnation resulted in a revocation of the 
examined company's right to do business in this state or a change in its meth- 
od of doing business and this flnding if appealed from is sustained, such com- 
pany shall pay a fee for such examlnation of not to exceed flve dollars ($5.00) 
for each day or fraction plus the actual travel and hôtel expenses of the per- 
son making the examlnation, however not to exceed ten days. The fallure to 
pay either expenses shall work a forfeiture of the right to do business. 

"Section 12. Whenever it shall appear to the insurance commissioner that 
the assets of any investment company now or hereafter doing business in this 
state are impalred to the extent that such assets do not equal its liabilities, 
or that it is conducting its business in an unsafe, inéquitable or unauthorized 
manner, or is jeopardizing the interest of its stockholders or Investors in 
stock, bonds, or other securities by it offered for sale, or whenever any invest- 
ment company shall fail or refuse to file any papers, statements or documents 
required by this act, without giving satisfactory reasons therefor, the insur- 
ance commissioner shall at once communicate such facts to the Attorney 
General, who shall thereupon apply to the chancery court where such com- 
pany is located or is doing business, or to a judge of said court for the ap- 
pointment of a receiver to take charge and if such facts or fact be made to 
appear it shall be sufflclent évidence to authorize the appointment of a re- 
ceiver and the making of such orders and decrees in such cases as equity may 
require. 

"Section 13. Any person who shall knowingly or willfully subscribe to or 
make or cause to be made any false statements or false entry in any book of 
such investment company or exhibit any false paper with the intention of 
decelving any person authorized to examine into the afCairs of such invest- 
ment company, or shall make or publish any false statement of the financial 
condition of such investment company, or the stocks, bonds or other securitie.s 
by it offered for sale, shall be deemed guilty of a felony, and upon conviction 
thereof shall be flned not less than two hundred dollars ($200.00) nor more 
than ten thousand dollars, and shall be imprisoned for not less than one year 
nor more than ten years in the state penitentiary. 

"Section 14. Any person or persons, agent or agents, who shall sell or at- 
tempt to sell the stock, bonds or other securities of any Investment company, 
domestic or foreign, or the stock bonds or other securities by it offered for 
sale, who hâve not complled with the provisions of this act, or any investment 
company, domestic or foreign, which shall do any business, or offier or at- 
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tempt to do any business, except as providea in section 2 of this act, whicb 
shall Eot hâve complled vvith tbe provisions of tliis act, or any agent or agents 
who shall do or attempt to do any business for any investment company, âo- 
mestic or foreign, in this state, whlch agent is net at the tlme duly registered 
and has fuUy complied wlth the provisions of this act, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall lie flned for each oiteuse 
not less than one hundred dollars nor more than flve thousand dollars, or by 
Imprisonment in the county jail for not more than ninety days, or both sutb 
fine and imprisonment, at the discrétion of the court. 

"Section 15. AU fées herein provlded for shall be collected by the Insurance 
commissloner and by hlm shall be turned over into the state treasury, and ail 
fées so turned into the state treasury or so much thereof as may be necessary 
not to exceed flve thousand dollars ($5,000) in any one year, are hereby re- 
approprlated to the Insurance commissloner for the purpose of paying the 
salaries and expenses necessary for carrylng this act into effect ; and the 
Insurance commissloner is hereby authorized to appoint such clerk and dep- 
utles as are actually and absolutely necessary to carry this act into fuU force 
and effect. Provlded, however, none of theni shall be related by blood or mar- 
riage to such Insurance commissloner or any of bis deputies. AU moneys 
actually and necessarily paid out by the Insurance commissloner to any clerk 
or deputy appointed nnder this act, as salaries, or any money actually and 
necessarily paid out by the Insurance commissloner, or by any clerk or deputy 
appointed under this act, for traveling or incidental expenses shall be paid by 
the state treasurer out of such fées upon the state auditor's warrants, to be 
Issued upon sv^orn vouchers containing an itemized account of such salaries 
or expenses. 

"Section 16. Should the courts déclare any section of this act unconstitu- 
tional or unauthorized by l&w, or In conflict with any other section or provi- 
sions of this act, then such décision shall effect only the section or provision 
so declared to be unconstitutional, and shall not effect the other sections or 
part of this act. 

"Section 17. In addition to the other penalties provlded by this act, no con- 
tract made by any domestic or foreign Investment company which has failed 
to secure a license as provlded for in this act shall be enforceable in any of 
the courts of this state by said company. 

"Section 18. Any Individual, or persons, copartnership, corporation, com- 
panies or association, domestic or foreign which shall sell any building or in- 
vestment contracts or like securities on which payments are required to be 
made by the purchaser from time to time, shall flrst before being permltted to 
do business in this state enter into a bond with the state of Arkansas in the 
sum of twenty thousand dollars ($20,000) for the faithful performance of its 
contract or undertaking. Said bond must be approved by the Insurance com- 
missloner and In ail suits for a violation of contract or otherwise, the bond- 
ing company or securities may be joined in the original suit. Provlded, that 
in lieu of the bond provided for in this section, such individual or persons, co- 
partnership, corporations, companies or associations, domestic or foreign, may 
deposit twenty thousand doHars ($20,000) in cash, United States bonds, bonds 
of the state of Arkan.sas, if any such be issued or any municipality or improve- 
ment district in the state, or notes secured by first mortgages on real estate in 
Arkansas on which money has been loaned, provided the commlssioner shall 
be the sole judge as to whether the bonds, secured notes or other seairities 
are in fact worth twenty thou.sand dollars ($20,000) on the open market. Pro- 
vlded further, that any such Individual or person, firm, company or corpora- 
tion shall be entitled to coUect the Interest on any such bond certificates of 
deposit, mortgages, notes or other security so deposited, and shall also be 
entitled to alïect an exchange of any such obligations so deposited by deposit- 
ing In lieu thereof other security of equal value, or of the value of said sum 
of twenty thousand dollars ($20,000). 

"Section 19. This act being necessary for the immédiate préservation of the 
public peace, health and saiCety, shall take effect and be in force from and 
after its passage and ail laws and parts of laws in conflict herewith are herebj 
repealed." 
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The allégations of the Mil. in so far as they afïect the questions Involved 
herein, are: That the plaintifï is au investment company, organized and ex- 
isting under and by vlrtue of the laws of the state of Delaware. That it is 
engaged in the business of writing and selling investment home purohasing 
contracts and in lending money on real estate collatéral in the state of Ar- 
kansas and other states of the Union. That by the terms of thèse contracts 
the applieant therefor agrées to pay .fS at the time of signing the application 
therefor, and an additional $6 on the .15th day Of each month thereafter until 
a loan has been made, when he pays an additional sum as interest, or until 80 
monthly installments of $6 hâve been paid ; it being further provided by the 
contract that in the event 80 monthly installments of S6 each hâve been paid 
for 80 consécutive months the company will refund to the purchaser the total 
monthly installments paid thereon and a pro rata share of the profits, which 
will amount to $240, and entitle the stockholder to $720, but the $720 is to be 
paid out of a certain fund if the money is in that fund. If the money is not in 
that fund and the party wants cash at maturity, he is to reeeive only $528, or 
a profit of $48 on the $480 paid. That by prompt payment of 12 installments 
the purchaser of the contract becomes eligible to reeeive a loan of funds to 
purchase a home, in the sum of $1,000, in the order of his application there- 
for, out of the loan or reserve fund of the number and séries to which such 
contract may belong, the loan to be made when such funds hâve aecumulated ; 
but if there is a default in the monthly payments within the first 12 months 
ail payments made are forfeited. To provide for this reserve fund the com- 
pany agrées to place to the crédit thereof $4.75 from each monthly installment 
reeeived from the contract holder, after the third installment, together with 
return principal payments from loans granted from such fund, profits on 
loans, interest, and other items. The reserve fund Is to be used only for 
loans to holders of contracts. After a loan has been made, the purchaser 
agrées to pay the same back to the company in small monthly Installments, 
which payments are eredited to the indebtedness and returned to the loan or 
reserve fund. 

It is further alleged that plaintiff is offering thèse seeurities or contracts 
for sale in the state of Arkansas, and has been engaged in such business for 
a long time, and has expended large sums of money in advertising such busi- 
ness in order to build it up, and had invested large sums of money therein 
before the enactment of the act in question; that it has acquired in the course 
of such tuisiness a valuable good will and an extensive clientèle, and valuable 
information as to the couduet of its business; that It has complied with ail 
the laws of the state of Arkansas relative to foreign corporations, and has 
tiaid ail fées required by law. It is further alleged that plaintiff sends into 
the state of Arkansas its agents and employés, who there solicit orders for 
the seeurities hereinbefoi'e described, whicli orders are transmitted to the 
company at Birmingham, Ala., its principal place of business, where such or- 
ders are accepted or rejected, and if aecepted the seeurities so purchased are 
then forwarded to the purchaser in Arkansas from the company's office in 
Birmingham, Ala. ; that it lias contraeted to sell certain such seeurities, and 
is being solicited by various frersons, firms, and corporations to sell the samo, 
but is prohibited from so dolng by the provisions of this act; that the défend- 
ants hâve notifled plaintiff. and those with whom it has contracts upon which 
loans are ready to be made. that its seeurities cannot be sold in Arkansas, 
and that plaintiff cannot transact any business whatever in said state, be- 
cause of the terms and provisions of said act. 

In an amendment to the original bill it is alleged that plaintiflfs business is 
transacted almost exclusively through the mails of the United States, the ap- 
plications for seeurities and their acceptance being sent through the mail ; 
that said business consists exclusively of Interstate transactions. It is fur- 
ther alleged that plaintiff has filed with the bank commissioner ail of the 
statements, papers, and information required by said act, but notwithstanding 
this the said commissioner arhitrarlly refuses to give plaintiff the certifleate 
of compliance provided by said act; that said défendants hâve announced 
their intention of arresting and prosecuting plaintiff, its solicitors, agents, and 
employas, and enforce the penalttes provided by said act, should it attempt to 
further carry on its business in this state. 
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The bill attacks the eonstitutionallty of the act upon the followlng grounds: 

1. TEat It is in violation of the fourteenth amendment to the Constitution 
of the United States, because it dénies complainant the equal protection of the 
law: (a) In that said act is applicable to state banks and trust companies, 
but not to national banks ; (b) that it applies to stocks, bonds, and other se- 
ciirities, but is not applicable to the bonds of the United States, nor to any 
municipal bonds of the state of Arkansas ; (c) that it applies to mortgage 
securities upon real estate situated without the state of Arkansas, but does 
not apply to mortgages on real property situated within the state of Arkansas; 
(d) that it does not apply to notes secured by mortgage upon real property sit- 
uated within this state, but is applicable to mortgages on property within the 
state, if said mortgages secure bonds. 

2. That said act is violative of section 8 of article 1 of the Constitution of 
the United States, because it imposes a burden upon Interstate commerce, in 
that it prohibits the sale of stocks, bonds, and other securities of the plain- 
tifif in the state of Arkansas unless said plaintiff and other companies of like 
nature, though organized under the laws of another state or country, shall 
hâve flled with the bank commissioner the report and information and paid 
the fées required by said act, and in ail other respects conformed thereto; 
that the eontracts and other securities issued by said investment company are 
legitimate articles of commerce, and that the sale thereof in Interstate com- 
merce is not subject to régulation by the state of Arkansas in any way what- 
soever, and that the sale thereof by said investment company, its agents and 
brokers, to résidents of the state of Arkansas, to be delivered in the state of 
Arkansas, payment therefor to be made upon such delivery and from time to 
time thereafter, to said investment company in another state, is Interstate 
commerce, and the burden and restriction imposed upon such sale are bur- 
dens upon interstate commerce. 

3. That said act is violaUve of the fourteenth amendment to the Constitu- 
tion of the United States, because it deprives plaintiff of its property with- 
out due process of law and dénies to it the freedom of contract guaranteed 
by the Constitution, In that: (a) It dénies the right of any investment com- 
pany, as defined in said act, to sell or dispose of its stocks, bonds, or any se- 
curity, unless said investment company is solvent, irrespective of the priée at 
which said securlty Is to be sold, or the value thereof, and dénies any person 
the right to purchase of any such investment company any of its stocks, bonds, 
or other securities, if said purchase will, in the opinion of said bank com- 
missioner, probably resuit in loss to the purchaser, irrespective of the priée 
at which said security is to be sold, and irrespective of the probabillty that 
such purchase may resuit In profit to said purchaser, even though such In- 
vestment company sells the same without misrepresentation and after hav- 
ing truthfully set forth ail facts In relation thereto to the purchaser thereof. 
(b) That the restrictions and conditions prescrlbed by the act are not within 
any power of the state of Arkansas to impose, and are not within the police 
Power of said state, because said restrictions and conditions are not necessary 
to protect the health, safety, morals, and welfare of the people of the state 
of Arkansas; and since such restrictions and régulations are Imposed upon 
the business of selling ail securities of any kind, as described in said act, ex- 
cept those specifically exempted, they will serlously impede business and com- 
merce of every kind whatsoever by preventlng the free purchase of said se- 
curities, and the free investment in Ûie stocks, bonds, and securities covered 
by the said act (c) Because said act provides that the défendant bank com- 
missioner, hls clerks, accountants, and examiners, may examine the business 
of said investment companies, and their accounts, and may require them to 
divulge any and ail facts in connection with said business, whether or not the 
same relates In any way to securities proposed to be sold in Arkansas. (d) 
That having entered the state of Arkansas before the passage of said act for 
the purpose of doing business therein, flled its charter or articles of associa- 
tion as required by the then existing laws, and paid its money to the state, 
it beeame entitled to transact Its business therein so long as it continued to 
do so fairly, honestly, and free froro just objection ; that the state contracted 
with it that it should hâve this right; that under said act, if enforced, it is 
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not only tinlawfully deprlved of its property without any compensation what- 
ever, but the obligation of its contract wlth said state is impaired and de- 
stroyed, and Is, therefore, In violation of the Constitution of the United States, 
prohibiting the passing of any law by any state impairlng the obligation of 
contraets; that if said act is enforced it will be deprived of the beneflt of 
previous transactions whereby it bas sold many securities, made many con- 
traets, and loaned out money in said state. 

4. That said act is violât! ve of section 11 of article 12 of the Constitution 
of the state of Arkansas, in that it places restrictions, régulations, and limi- 
tations on plaintiff's right to do business in this state which are not placed 
upon domestic corporations, the restrictions complained of being that while 
individuals, corporations, etc., résidents of this state, may verify the state- 
inents required to be mailed before any offlcer of the state, and then sent by 
mail to the bank commissioner, nonresidents must verify them in the office 
of the bank commissioner and not elsewhere, thus requiring plaintifC and oth- 
ers similarly situated to make long journeys and incur heavy expenses for 
the purpose of attesting the papers required to be flled by said act 

5. That said act is violative of the Constitution of the TJnlted States, in 
that the powers and duties conferred upon the said bank commissioner amount 
to a délégation of législative power to him, because it empowers said commis- 
sioner to détermine whether the proposed plan of business, or the proposed 
contract, of the said investment company is or is not "fair, just, and équita- 
ble," and likewise confers upon him the power to détermine whether the pur- 
chase of said securities promises a "fair return thereon"; that the act in 
no respect détermines the standard of what Is or is not "fair," and in no re- 
spect détermines the standard of what would be a "fair return" on said se- 
curities. 

6. That said act is violative of section 9, article 2, of the Constitution of 
the state of Arkansas, because it subjects vlolators of the provisions of said 
act to excessive fines and cruel and unusual punishment, in that they are so 
severe as to prevent plaintiff from challenging the validity of said act in the 
courts, and necessarily constrain it to submit to the provisions thereof rather 
than take the chance of the penalties being imposed. 

7. That the défendant bank commissioner bas announced what facts and in- 
formation in connection with said business he will require in its prellminary 
statement, on whlch the securities of such investment companies will or will 
not be permitted to be sold in the state of Arkansas, and has had advertised 
and published blank forms for the furnlshlng of information by said com- 
panies, which he requires ail such companies to use In making application to 
do business in this state ; that said blank requires that said investment com- 
panies fumish information which Is unreasonable, not pertinent to the pur- 
pose for which said statement is required under the act, and substantlally im- 
possible to furnish for the foUowing reasons: (a) Said blank requires a state- 
ment of the considération pald for Its stocks and bonds, whereas, to the un- 
issued stocks and bonds of Investment companies, no considération has yet 
been pald. (b) It requires a tnie and complète llst of the holders of the 
securities of said Investment companies, wherever located, whereas such llst 
is constantly changing and cannot be truly and completely made. Moreover, 
said llst would require your orator and others similarly situated to furnish 
the said bank commissioner names of Its contract holders, or the holders of 
its securities, not only In the state of Arkansas, but in ail other states and 
territories throughout the United States, (c) It requires a profit and loss 
statement which is not tn conformity wlth the account upon its books, and 
which cannot be made in the manner required in the blank from the books of 
complainant and others similarly situated. (d) It requires a true and com- 
plète statement of its receipts and disbursements for the past 6 or 12 months, 
whereas such a statement would be cumbersome in the extrême, and would 
convey no information to said bank commissioner pertinent to the purposes ei- 
pressed in said act. (e) It requires a list of the oflîcers of said investment 
companies, together with their holdings of stocks and bonds, the actual cash 
invested, their estimated net worth, and the time devoted to the company, 
whereas the number of shares and bonds owned is a matter confidentlal to 

217 F.— 58 
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sald oflicers, whioh sald company has no right to dlvulge, nor bas said com- 
pan}' accuiate Information thereof, nor any way in which to détermine tbe 
actual cash invested by said officers in sald company, nor tlie estimated net 
vvorth of its said officers; that ail such information is not pertinent to tbe 
purpôses of said act and is beyond tbe power of défendants to require. (f) 
It requires certa"in références to tbe cbaracter, responsibllity, and financlal 
standing of each director, and of said iuvestmeut company, whereas tbe giving 
of sueb références is not pertinent in any way to tbe purpôses of said act, 
and is beyond tbe power of said défendants to require. (g) Tbat said act 
requires tbat ail sueb information obtained by sald bank commissioner, and 
ail tbe records of bis oifice in regard thereto shall be open to examination by 
tbe public; tbat tbe information called for by said blanks is a valuable prop- 
erty right, tbe publication of which would deprive plaintiff of valuable prop- 
erty rights and would seriously damage its business and otberwlse cause It 
damage and loss. 

Murphy & McHaney, of Little Rock, Ark., for plaintiff. 
Wm. L. Moose, Atty. Gen., and John P. Streepey, Asst. Atty. Gen., 
for défendants. 

TRIEBER, District Judge (after stating the facts as above). [1] It 
is a well-settled rule of law that a statute will not be declared uncon- 
stitutional at the instance of one not afifected by it. Williams v. Walsh, 

222 U. S. 415, 423, 32 vSup. Ct. 137. 56 L. Ed. 253; Murphy v. Cali- 
fornia, 225 U. S. 623, 32 Sup. Ct. 697, 56 L. Ed. 1229, 41 L. R. A. (N. 
S.) 153 ; Rosenthal v. New York, 226 U. S. 260, 271, 33 Sup. Ct. 27, 
57 L. Ed. 212, Ann. Cas. 1914B, 71 ; Missouri, K. & T. R. R. Ce. v. 
Cade, 233 U. S. 642, 650, 34 Sup. Ct. 678, 58 L. Ed. 1135. Applying 
this rule, a number of the grounds upon which the plaintiff attacks the 
constitutionality of this act cannot be considered in this proceeding. 

As the plaintiff is not engaged in the banking business, it cannot be 
affected by the fact that the statute is applicable to state banks and trust 
companies, and not to national banks, for, as stated in CoUins v., Texas, 

223 U. S. 288, 295, 32 Sup. Ct. 286, 56 L. Ed. 439 : 

"Wbere the party attacking the constitutionality of a statute has not suf- 
fered, the court will not speeulate whetber otbers may sufEer." 

Aside from this, the fact that national banks are excluded from the 
provisions of the act does not affect its validity for two reasons : First. 
National banks, being créatures of the national government, are not 
subject to control or régulations concerning the management of their 
business by the states, McClellan v. Chioman, 164 U. S. 347, 17 Sup. 
Ct. 85, 41 L. Ed. 461 ; Easton v. lowa, 188 U. S. 220, 23 Sup. Ct. 288, 
47 L. Ed. 452; Abilene Nat. Bank v. Dolley, 228 U. S. 1, 33 Sup. Ct. 
409, 57 L. Ed. 707, affirming 179 Fed. 461, 102 C. C. A. 607, 32 L. R. 
A. (N. S.) 1065. Second. The fact that some reasonable exceptions 
are made does not make the act unconstitutional. As stated in Mu- 
tual Loan Co. v. Martell, 222 U. S. 225, 236, 32 Sup. Ct. 74, 76 (56 
L. Ed. 175, Ann. Cas. 1913B, 529) : 

"Législation may recognize degrees of evil without being arbitrarily unrea- 
sonable, or in confllct witb the equal protection provision of tbe fourteenth 
amendment to tbe Constitution" — citing Ozan Lumber Co, v. Union Bank, 207 



STANDAED HOME CO. V. DAVIS 



915 



D. S. 251, 28 Sup. et. 89, 52 L. Ed. 195 ; Heath & M. Mfg. Co. t. Worst, 207 
U. S. ;538, 2.S Slip. et. 114, 52 L. Kd. 2.36. 

There are reasonable grounds for excepting national banks. 

The same rule applies to the objection that, while the act applies to 
stocks, bonds, and other securities, it is not applicable to the bonds of 
the United States, nor to municipal bonds of the state of Arkansas. 
It is unnecessary to state reasons why this is not an unreasonable classi- 
fication. They are apparent. Nor is it material, so far as the rights 
of the plaintiiï are concerned, whether that provision of the statute 
which prohibits the sale of stocks, bonds, or other securities, unless 
the company issuing them is solvent, is constitutional or not, as the com- 
plainant specifically allèges that it is a solvent corporation and can 
therefore satisfy the bank commissioner of that fact. 

That the act dénies to persons the right to purchase stocks, bonds, 
or other securities of an investment company when, in the opinion of 
the bank commissioner, such purchase would resuit in a loss to pur- 
chasers, certainly cannot affect the plaintifï, who does not engage in the 
purchase of stocks or bonds, and does not claim to be authorized to do 
so by its charter. 

Is the act violative of the commerce clause of the national Constitu- 
tion because it imposes a burden upon Interstate commerce?. Unless 
the business of the plaintiff, as set eut in its complaint, shows that it 
is engaged in Interstate commerce, it is, for the reasons before stated, 
in no position to question the constitutionality of the act. The alléga- 
tions in the bill, as set out in the statement of facts, show the complain- 
ant is not engaged in the sale of stocks, bonds, or other securities, as 
were the complainants in Alabama, etc., Transportation Co. v. Doyle 
(D. C.) 210 Fed. 173 (construing the Michigan "blue sky" statute), and 
in William R. Compton Co. v. Allen, 216 Fed. 537, decided by the Dis- 
trict Court of the United States for the Southern District of lowa (in- 
volving the lowa statute). Therefore thèse cases are not applicable to 
the instant case. 

[2] Is the plaintiff engaged in commerce? It ofïers nothing for sale, 
but is purely an investment company. It undertakes to invest any mon- 
eys intrusted to it, and the profits derived from the investment, after 
paying the expenses of the plaintifï corporation, are, after 80 monthly 
payments hâve been made, to be paid to the party who made thèse pay- 
ments. But thèse profits are not to exceed a certain sum mentioned in 
the contract. This is no more commerce than insurance, and that Insur- 
ance is not commerce, within the meaning of the commerce clause of 
the Constitution, is no longer an open question. The latest case on thaï 
subject is New York Life Insurance Co. v. Deer Lodge County, 231 
U. S. 495, 34 Sup. Ct. 167, 58 L. Ed. 332, where the former décisions 
of the court, holding that insurance is not commerce, were reaffirmed. 
Nor are loans of money made to clients for the purpose of enabling 
them to acquire homes commerce, within the meaning of the commerce 
clause of the Constitution. Nelms v. Mortgage Co., 92 Ala. 157, 9 
South. 141 ; Southern Bldg. & Loan Ass'n v. Norman, 98 Ky. 294, 32 
S. W. 952, 31 L. R. A. 41, 56 Am. St. Rep. 367. Lending money is 
neither a sale nor a purchase. 
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Whether the provision of the act (section 4) whicli requires an officer 
of a foreign corporation to verify the statements necessary to obtain 
a license to do business in this state in the office of the bank commis- 
sioner, while the officers of a domestic corporation may verify them in 
any part of the state of Arkansas, and before any officer of that state 
authorized to administer oaths, and send them to the bank commis- 
sioner by mail, is such a discrimination as to vitiate the act, is also 
immaterial, so far as the plaintiff is concerned, as the complaint allèges 
that the vérification was properly made in the manner prescribed by 
the statute. But, assuming that it would be unlawful, it would not af- 
fect any other provisions of the act, as it is clearly separable. Besides, 
section 16 of the act provides that: 

"Should the courts déclare any section of this act unconstitutlonal or un- 
authorized by law, or in contlict with any other section or provision of this 
act, then sueh décision shall affect only the section or provision so declared 
to be unconstitutional, and shall not affect the other sections or part of this 
act." 

[3] The act is also attacked upon the ground that it authorizes the 
bank commissioner, his clerks, accounlants, and examiners, to examine 
the business of such investment company, and may require it to di- 
vulge any and ail facts in connection with said business, whether or 
not the same relates in any way to securities proposed to be sold in 
Arkansas. The plaintiff is a corporation, and it is novv well settled by 
the décisions of the Suprême Court of the United States that the right 
to inquire into the condition of corporations exists, and, if necessary 
for the purpose of enforcing a law, to compel the production of ail 
books, letters, and other records, without violating the provisions of the 
fourth and fifth amendments to the Constitution of the United States. 
Haie v. Henkel, 201 U. S. 43, 74, 75, 26 Sup. Ct. 370, 50 L. Ed. 652; 
Consolidated Rendering Co. v. A/'ermont, 207 U. S. 541, 28 Sup. Ct. 
178, 52 L. Ed. 327, 12 Ann. Cas. 658; Hammond Packing Co. v. State 
of Arkansas, 212 U. S. 322, 348, 349, 29 Sup. Ct. 370, 53 L. Ed. 530, 
15 Ann. Cas. 645; Wilson v. United States, 221 U. S. 361, 383, 31 
Sup. Ct. 538, 55 L. Ed. 771, Ann. Cas. 1912D, 558. 

[4] Does the fact that this corporation had, before the enactment 
of this statute, obtained a license to do business in the state of Ar- 
kansas, by complying with the laws then in force, and had entered into 
a large number of contracts in the state, prevent the state from chang- 
ing the former laws or placing additional burdens upon corporations, 
foreign and domestic? Section 11 of article 12 of the Constitution of 
Arkansas, in force at the time the plaintiff first came into the state, 
provides that foreign corporations shall, as to contracts or business 
donc in this state, "be subject to the same régulations, limitations and 
liabilities as like corporations of tliis state, and shall exercise no other 
or greater powers, privilèges or franchises than may be exercised by 
like corporations of this state." Section 6 of the same article pro- 
vides : 

"The General .\ssembly shall hâve the power to alter, revoke or annul any 
charter of incorporation now esisting and revocable at the adoption of this 
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Constitution, or any that may hereafter be created, whenever, In their opinion, 
it may be in jurions to the citizens of this state, in such a manner, however, 
ttiat no injustice sball be done to tbe corporators." 

When a corporation accepts a charter in a state whose Constitution 
or gênerai statutes contain such a provision, that provision becomes as 
much a part of the charter as if it were incorporated in it, and there- 
fore authorizes the state to make any changes it sees proper, provided 
they do not amount to a confiscation of property or an impairment of 
the obligations of contracts. City of Owensboro v. Cumberland Tel. 
& Tel. Co., 230 U. S. 58, 33 Sup. Ct. 988, 57 L. Ed. 1389; Ozan Lum- 
ber Co. v. Biddie, 87 Ark. 587, 113 S. W. 796. 

As to contracts made by and mth the plaintiff prior to the time this 
act went into effect, it is sufficient to say that there is nothing in the 
act which prohibits the remittances of the monthly installments by its 
clients, as they become due, or prevents the plaintiff from carrying out 
its contracts entered into before this statute became effective. AU this 
act undertakes to prohibit is the entering into contracts thereafter, un- 
less the association compiles with the provisions of the act. The stat- 
ute is prospective and not rétroactive. 

[5] It is also claimed that the act is violative of the Constitution of 
the United States, in that the powers and duties conferred upon the 
bank commissioner amount to a délégation of législative powers to 
him. That there is nothing in the Constitution of the United States 
which prohibits a state from conferring on a commission such powers 
as are conferred by this act bas been frequently decided by the Su- 
prême Court of the United States. United States v. Grimaud, 220 U 
S. 506, 517, 518, 31 Sup. Ct. 480, 55 L. Ed. 563; Red C. Oil Mfg. Co. v. 
North Carolina Board, 222 U. S. 380, 395, 32 Sup. Ct. 152, 56 L. Ed. 
240. That it is not prohibited by the Constitution of the state of Ar- 
kansas has been determined by the Suprême Court of that state in Me- 
chanics' Bldg. & Loan Ass'n v. Coffman, 110 Ark. 269, 162 S. W. 
1090, involving this act. 

That there is no foundation for the contention that the act is viola- 
tive of those constitutional provisions of the United States and the 
state of Arkansas which prohibit excessive fines and cruel and un- 
usual punishments requires no extended discussion. The punishment 
imposed by the act is not so excessive as to warrant a court in de- 
claring it cruel, or even unusual. That is a matter for the législative 
department of the government to détermine. In order to enforce 
obédience to the law it is necessary to impose such punishment as will 
deter parties from violating it. The punishment of corporations is a 
fine of not less than $100 nor more than $5,000. Of course, there 
can be no imprisonment of a corporation; but even the imprison- 
ment of individuals cannot exceed 90 days. In prosecutions for vio- 
lations of this act the courts are given a great deal of latitude. A 
fine of $100 may deter a corporation with small capital, while it 
would not deter a corporation with millions of capital, from violating 
the law. The fact that many fines may be imposed for violations 
of the act, while an honest effort is being made to test the law, will 
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justify a court of equity to interpose its aid, by granting a temporary 
injunction while the validity of the act is being tested in the courts; 
but it will not justify a court to déclare the entire act unconstitutional 
upon that ground, especially if we consider that the fine imposed under 
this act my be as low as $100. 

The court is unable to find anything in the questions which appli- 
cants for permission to do business in the state are required to answer,. 
which are inquisitorial to the extent of making them so unreasonable 
that the courts should set aside a statute solemnly enacted by the lég- 
islative department of the state, except one. The exception referred 
to is the requirement of the bank commissioner of a true and com- 
plète list of the holders of ail the securities of the company. It is 
no part of the statute, and is not authorized by the act. If plaintifï 
had been denied the right to do business in this state for its refusai 
to comply with this requirement of the commissioner, his action would 
no doubt be unwarranted, and in an action by the plaintiff under sec- 
tion 6 of the act could be corrected. But there is nothing in the com- 
plaint to show that this was the case, nor is this a proceeding under 
section 6. 

The claim of plaintifï that the bank commissioner is vested with 
arbitrary power cannot be sustained, for section 6 of the act provides 
that : 

"Whenever a rlght of any investinent company to do business In this state 
is refused or revoked as set out in this section, said company may, withln 
twenty days after notification institute a suit in the chancery court in any 
county in this state where its principal office is maintained or its principal 
agent résides, asking that said refusai or revocation be annuUed. * • * If 
it be detcrmined that the refusai or révocation was wrongful, the company 
shall be reinstated and the costs shall be paid in the same manner, and out 
of the same fund as the cost for maintaining this department." 

There is, therefore, ample provision for preventing the bank com- 
missioner from acting arbitrarily or unlavc^fully. Whether such a 
proceeding can be maintained in a court of the United States or only 
in the chancery courts of the state is immaterial in this case, for, as 
before stated, this is not a proceeding under that provision of the stat- 
ute, but a direct proceeding to hâve the entire act, in so far as it af- 
fects the rights of this plaintiff, declared void as being in conflict with 
the Constitutions of the United States and the state of Arkansas. 

[6] It is also claimed that the enforcement of the provisions of the 
act would amount to a deprivation of the right of freedom of contract. 
While freedom of contract is a right inhérent in every person under the 
Constitution of the United States, and that of the state of Arkansas, it 
is not an absolute, but a qualified, right, free from arbitrary restraint, 
but subject to reasonable régulations. This subject has been so fullv 
discussed in Chicago, B. & Q. R. R. Co. v. McGuire, 219 U. S. 549, 566. 
567, 568, 31 Sup. Ct. 259, 55 L. Ed. 328, where the former rulings of 
that court are collated, that it is only necessary to refer to that case, 
which was reaffirmed since in Mutual Loan Co. v. Martell, 222 U. S. 
225, 235, 32 Sup. Ct. 74, 56 L. Ed. 175, Ann. Cas. 1913B, 529. Rosen- 
thal v. New York, 226 U. S. 260, 270, 33 Sup. Ct. 27, 57 L. Ed. 212. 
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Ann. Cas. 1914B. 71, and Erie R. R. Co. v. Williams, 233 U. S. 685, 
699, 34 Sup. Ct. 761, 58 L. Ed. 1155. 

[7] The courts cannot review the économies or facts on vvliich the 
Législature of a state bases its conclusions that an existing evil should 
be remedied by an exercise of tlie police povver. Central Lumber Co. 
V. South Dakota, 226 U. S. 157, 33 Sup. Ct. 66, 57 L. Ed. 174. The 
requirements of the bank cornmissioner of a statement of the receipts 
and expenditures of the company, and a list of the officers of the Com- 
pany, with their holdings of stocks and bonds of the corporation, are 
not unreasonable. Expérience has demonstrated the fact that some of 
the grossest frauds hâve been perpetrated on the public by investment 
companies by extravagant expenditures for salaries, agents' commis- 
sions, and other apparently legitimate purposes through officers who ■ 
had practically nothing invested in the association, and whose character 
and réputation stamped them as adventurers and cheats. Such régula- 
tions are proper and wholesome. The dockets of the national courts 
hâve been crowded for the last few years with criminal prosecutions of 
persons charged with the use of the mails of the United States in carry- 
ing out fraudulent schemes by so-called investment companies and per- 
sons oiïering allurements to get rich quick. But those courts are only 
clothed with jurisdiction to prosecute those who, in carrying out their 
fraudulent schemes, make use of the mails, and then only af ter the com- 
mission of the offense. This necessarily affects only a small portion 
of those engaged in such schemes, and can in no wise act as a preventa- 
tive. The states alone can provide for the prévention and punishment 
of ail who commit frauds, although the mails are not used for their 
accomplishment, and enact laws to prevent the commission of thèse 
crimes. Législation to prevent crime is of greater benefit to society 
than the punishment of the offender after the crime has been committed 
and innocent persons hâve been made to sufïer. Statutes enacted for 
such purposes ought not to be declared invalid by the courts upon slight 
grounds, even if extrême cases can be imagined where they may work 
an injustice. The granting of the privilège to do business of that nature 
in the state by a high officiai is, to a certain extent, an assurance to the 
public that the corporation is properly managed. It is not only bis priv- 
ilège, but duty, to exercise great caution to satisfy himself that not only 
the scheme, but the men administering the afifairs of the company, are 
of such character and standing, and hâve such a financial interest in 
the success of the scheme, as to give reasonable assurance to investors 
that their money will not be dishonestly dissipated or misappropriated. 
Nor can there be a reasonable objection to the provision of the statute 
that this information should be accessible to those who are inclined to 
invest their money in the securities of that association. There can be 
no better means of information than the sworn statements of the offi- 
cers showing the condition of their corporation. National, as well as 
state, banks and insurance companies are required to publish similar 
information in the public press, and fully as much in their reports to 
the officiais charged with their supervision. The validity of thèse re- 
quirements has never been questioned. 

The claim that the provisions of the act are not within the police 
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power of the state, as they are not necessary to protect the health, safe- 
ty, morals, and welf are of its people, cannot be sustained. Noble State 
Bank V. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 L. Ed. 112, 32 L. 
R. A. (N. S.) 1062, Ann. Cas. 1912A, 487, and German Alliance Ins. 
Co. V. Kansas, 233 U. S. 389, 34 Sup. Ct. 612, 58 L. Ed. 1011, are the 
latest expressions of the Suprême Court on that subject, and leave noth- 
ing to be added. 

That the statute makes exceptions in favor of notes secured by mort- 
gages on real estate lying in the state of Arkansas cannot be said to be 
so unfounded and unreasonable as to authorize the court to déclare it 
void. When the lands mortgaged are lying in the state, where the in- 
vestor résides, he can more easily satisfy himself as to the validity of 
the title and the value of the mortgaged premises than if they are in a 
f oreign state. The courts cannot pass upon the wisdom of législation. 
As stated in Ozan Lumber Co. v. Union County Bank, 207 U. S. 251, 
256, 28 Sup. Ct. 89, 91 (52 L. Ed. 195) : 

"It is almost Impossible, in some matters, to foresee and provide tor every 
imaginable and exeeptlonal case, and a Législature onght not to be required 
to do so at the risk of having its législation declared void, althougb appro- 
priate and proper upon the gênerai subject upon which such législation Is to 
aet, so long as there Is no substantial and fair ground to say that the statute 
makes an unreasonable and unfounded gênerai classification, and thereby dé- 
nies to any person the equal protection of the lavrs. In a classification for 
governmental purposes there cannot be an exact exclusion or inclusion of per- 
sons and things." 

The motion to dismiss the bill for failure to state a cause of action is 
sustained. 



THE TEASER. 

(District Court, D. Massachusetts. December 13, 1913.) 

No. 230. 

1. Admibaltt (§ 82*) — Reheaeing Afteu Inteblocutort Deceee. 

While there is no rule or settled practiee vchlch necessarily prevents a 
court of admlralty from entertalning a pétition for rehearing in a colli- 
sion suit after the entry of an interlocutory decree on the merits, but 
before final decree, regardless of the lapse of time, only exceptional eir- 
eumstances could Justlfy the reopening of the case on a pétition flled 
after the lapse of any considérable time, on the ground of newly discov- 
ered évidence, and it should at least appear that the new évidence, if 
produced, could be accepted for the purpose of reversing the flnding at 
the hearing. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 674, 676-678 ; 
Dec. Dig. i 82.*] 

2. ADMIRAI.TT (f 82*) — Keheamng Apteb Inteklocutoet Deceee. 

Aflidavlts of parties and counsel as to statements made by a witness in 
a collision suit, more than 3 years after the hearing at which he testi- 
fied, and more than 2% years after the entry of an interlocutory decree 
on the merits in favor of the vessel on which he was a seaman, held in- 
sufficient to support a pétition for rehearing ; it appearing, also, that he 

*For otber cases see same topic & i hdmbsb in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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refused to sigH an affidavit, and there being no clear showing as to what 
hls testimony would be, if produced. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. |i 674, 676-678 ; 
Dec. Dig. § 82.*] 

In Admiralty. Suit for collision by John L. McDonald and others, 
owners of a schooner, against the tug Teaser and barge in tow. Péti- 
tion by claimants for rehearing, after interlocutory decree for libel- 
ants. Denied. 

See, also, 188 Fed. 721. 

Benjamin Thompson, of Portland, Me., for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for claim- 
ant of the Harrisburg. 

Carver, Wardner, Cavanagh & Walker, of Boston, Mass., for claim- 
ant of the Teaser. 



DODGE, Circuit Judge. The collision between the libelants' 
schooner and a barge, towed by the Teaser, out of which this case 
arose, happened on October 13, 1907. The libel was fîled September 
20, 1909. After a hearing begun February 1, 1910, and completed by 
arguments on July 21, 1910, the tug and barge were held at fault 
for the collision and the schooner free from fault. The opinion was 
filed January 31, 1911, and an interlocutory decree entered accord- 
ingly February 9, 1911. 

Assessment of the damages under the interlocutory decree appears 
to hâve been long delayed, no final decree having been entered when 
the présent pétition was filed on November 5, 1913. The pétition 
asks for a rehearing or reopening of the case on the questions of fault, 
but it cornes more than 6 years after the collision, more than 3 years 
after the hearing on the merits, and more than 2% years after the 
interlocutory decree which determined those questions. 

The pétition is based upon alleged statements made in January, 1913, 
and subsequently, to the respondents or to their counsel, by Wilmot 
Sabean, one of the crew of the schooner and one of the men on her 
deck at the time, who gave his testimony as a witness for the libelants, 
in person, at the hearing in February, 1910. Thèse statements tend 
to contradict testimony he gave at the trial. 

[1] It is objected that the pétition comes too long after the inter- 
locutory decree to be considered at ail. Had there been a final decree, 
no rehearing could be ordered after the term had closed. In most 
cases of this kind there is no such delay in ascertaining the amount 
of damages and in entering a final decree as there has been hère, so 
that, under ordinary circumstances, the time for any rehearing would 
long ago hâve expired. None having been entered, however, I know 
of no authority or settled practice which enables me to say that thi. 
mère lapse of time, in and of itself, must necessarily forbid any con- 
sidération of such a pétition, although, for obvious reasons, it must 

•For oUier cases see same topic & S numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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constitute a serious objection to the reopening of any case finally sub- 
mitted and decided, so far as the merits are concerned, so long ago. 

The pétition differs from ordinary pétitions for rehearing on the 
grounds of subsequently discovered évidence, in that it does not set 
forth the substance of the testimony sought to be introduced, sworn 
to by the witness whom it is proposed to call, or by any one who can 
say he will give it if called. Sabean himself has made no affidavit, 
and it appears from the affidavits of those to whom he is said to hâve 
made the statements, that he has decHned to make any sworn state- 
ment himself. The reopening of the case asked for is only, therefore, 
to give the respondents an opportunity of attempting in some way to 
get sworn évidence from him before the court, which might warrant 
a reconsideration. 

Exceptional circumstances only could justify reopening any case 
once submitted and decided on the merits for such a purpose as this. 
Still more exceptional mùst be the circumstances which would justify 
such a reopening so long after the décision. Nothing short of the 
most cogent reason to believe that injustice could not otherwise be 
avoided would be enough. What appears on the présent pétition and 
the annexed affidavits is, in my opinion, wholly inadéquate for the 
purpose. 

[2] In any event it would certainly hâve to appear, as the first 
thing necessary, that Sabean's testimony, if now taken, and if to the 
effect which the respondents say they hâve reason to expect, could now 
be accepted for the purpose of reversing any finding made upon ail 
the évidence heard at the trial in 1910. Upon the papers submitted, 
it seems to me clear that no testimony he might now give ought to be 
accepted for any such purpose. Thèse show his fîrst disclosures to 
the respondents, not made until nearly 2 years had passed since the 
décision, to hâve developed into the statements now relied on during 
successive interviews with the respondents' représentatives extending 
over a further period of nearly 9 months. 

A registered letter sent by Sabean to the respondents in Philadel- 
phia January 20, 1913, and received by them January 21, 1913, was 
the first communication, so far as appears, from him to them since the 
trial and décision in 1910-11. In this, after stating that he hears the 
case is not settled and is "goin in cort again," he says, "Well if it does 
if we can fix it up I will be in your favor." An intimation follows 
that he will tell them something about the "value of the boat." There 
is nothing further as to the nature of what he will tell in the respond- 
ents' favor. His address is then given, and he requests them to write 
him. 

Next in order of time appears to hâve come an interview between 
Sabean and Mr. Wardner, counsel for the tug, at Boston. In an affi- 
davit sworn to October 29, 1913, Mr. Wardner states that he wrote 
Sabean January 24, 1913, after receiving from Philadelphia Sabean's 
letter of January 20th, that he would like to see him at his ofhce ; that 
Sabean came there and made him an oral statement about the collision, 
went away, and subsequently brought in this statement, put in writ- 
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ing by himself at Mr. Wardner's request. A copy is annexed to the 
affidavit. It deals, not so much with the value of the schooner, about 
which there are only a few words, as with the facts of the collision. 
Asked if he would sign and swear to it, Sabean promised, according 
to the affidavit, to consider whether he would, or not, but never again 
saw or communicated with Mr. Wardner. The written statement bears 
neither signature nor date. The affidavit does not give the date of ei- 
ther interview described. 

Next in order of time appears to hâve come a letter from F. W. 
Munn, managing owner at Philadelphia of the tug and barge, to Sa- 
bean, dated May 29, 1913. According to Munn's affidavit, sworn to 
October 17, 1913, this letter began: "Some time ago you wrote me 
that you had given incorrect testimony at the trial." In Sabean's regis- 
tered letter of January 20th I find nothing to warrant this statement. 

Next in order appears to hâve come an interview at Bridgeport, 
Conn., between Sabean and Mr. Gould, sent to Bridgeport for the pur- 
pose by counsel for the barge. Mr. Gould's affidavit, also sworn to 
October 29, 1913, sets forth that this interview was on July 29, 1913, 
and that he then wrote down, "principally" at Sabean's dictation, a 
statement of the facts as Sabean presented them to him; that on the 
next day, July 30th, he himself dictated a writing, which is annexed, 
not to this affidavit, but to another, again mentioned below, by Mr. Pull- 
man, a Bridgeport lawyer also employed by counsel for the barge. The 
affidavit goes on to state that the writing dictated as above by Mr. 
Gould, "with the very slightest changes in phraseology, exactly cor- 
responds" to the statement prepared on July 29th, and that it "con- 
forms in ail respects" with Sabean's oral statements that day made. 
In it I find nothing about the value of the schooner, but only state- 
ments regarding the facts of the collision, somewhat amplified from 
Sabean's written statement given Mr. Wardner. 

The writing dictated by Mr. Gould makes Sabean say that when 
he testified at the trial he knew that some of his statements were not 
true. From Mr. Gould's affidavit it appears that he began the inter- 
view on July 29th by telling Sabean "that I uftderstQod he had written 
to F. W. Munn, * * * and also had stated to" Mr. Wardner 
" * * * that he, the said Sabean, had given false testimony at the 
trial," etc. I do not find this in any préviens letter to Mr. Munn 
which is produced, nor in Sabean's written statement to Mr. Wardner. 
Sabean, however, appears from Mr. Gould's aff.davit to hâve at once 
adopted and repeated the statement that he had testified falsely at the 
trial, and to hâve said, further, he knew he had donc wrong, had 
been greatly worried by reason of the fact, had therefore written 
Munri, and wanted now "to do what he could to right the wrong he 
had donc by such testimony." This is the first suggestion of any- 
thing of this kind appearing to hâve been made during the six months 
which had passed since his first communication to the respondents. 

The last paragraph of his alleged statement to Mr. Gould makes 
Sabean saj': 

"I gave my statement" (1. e., at the trial) "In such a way that it would 
bear out wliat the captain wanted me to testlfy to. I remember that the cap- 
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tain and the rest of the erew said that, of course, we wanted to get some 
money out of the case to pay for the things that were lost, and I supposed that 
If I told just the kind of story that they wanted me to that I would get my 

money." 

Further référence is made below to this paragraph. 

Mr. Gould does not set f orth any attempt to get Sabean's oath to 
any statement. Next in order, however, appear to hâve come inter- 
views between Mr. Pullman, of Bridgeport, employed by counsel for 
the barge, on August 4 and August 23, 1913, at which Sabean is 
claimed to hâve stated that Mr. Gould's written paper, prepared July 
30, 1913, contained the truth, but to hâve declined to swear to it for 
fear of the conséquences to himself. An affidavit by Mr. Pullman, 
sworn to October 21, 1913, purports to set forth what took place at 
thèse interviews and at a still later interview on October 20, 1913, 
after Sabean had seen Mr. Blodgett, counsel for the barge, in Boston, 
on October 4, 1913. The alleged statements of Sabean at thèse in- 
terviews are to the same efïect in gênerai as those reported by Mr. 
Gould. Mr. Pullman avers, as does Mr. Gould, that he has not paid 
or promised anything to Sabean. For any purposes, except as above 
stated, I must décline to accept or consider Mr. Pullman's affidavit, 
for the reason that it incorporâtes a letter, dated July 31, 1913, from 
Mr Blodgett to Mr. Pullman, and two letters from Mr. Pullman to 
Mr. Blodgett, dated August 4 and August 23, 1913. In thèse letters 
are contained instructions, statements, and expressions of opinion 
transmitted between counsel, both acting in the respondents' interest. 
I am obliged to regard their contents as inadmissible, and improperly 
introduced hère. I cannot believe that counsel acting on the same side 
may thus make évidence, even in an affidavit, of their communica- 
tions to each other. Mr. Gould's affidavit is to some extent open to a 
like objection. 

Following in date the interviews of August 4th and 23d appears a 
letter received by Mr. Munn, according to his affidavit, from Sabean, 
in September, 1913. I find nothing in it differing in substance from 
alleged statements previously made by Sabean at one time or another, 
except the sentence, "The most that I said that wasn't right I was 
forsed to say was rite." Taken in connection with what has been 
quoted from his alleged statement to Mr. Gould, I think it clear that 
this deserves no crédit whatever. He could not be heard to claim that 
he was "forced" to say anything he said in order to "get his money." 

The interview of October 4, 1913, between Sabean and Mr. Blod- 
gett, appears from an affidavit by Mr. Blodgett, sworn to October 29, 
1913. According to this, Sabean then made statements, additional to 
those he had previously made, tending to show the schooner's lights 
not to hâve been in good condition at the time of collision ; but to thèse 
statements, like the others, he declined to swear. 

It may be true, if the respondents did not first approach, but were 
approached by, Sabean, that what is said by the court in Palmer v. 
Merchants' etc., Co. (D. C.) 154 Fed. 683, 701, does not apply hère 
to its full extent. It remains true, however, that suspicion must al- 
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ways attach to dealings like those with a witness from the other 
vessel in a collision case. The danger involved seems to me well 
illustrated by the nature of Sabean's first communication to the re- 
spondents, in connection with his progressive disclosures during the 
subséquent interviews with him. Nor does this imply the conclusion 
or suggestion that there has been consciously improper dealing with 
him on the part of any of the interviewing counsel. 

If he were now to make thèse statements under oath, and whether 
or not the respondents hâve paid or promised him anything, I should 
be unable, under the circumstances shown, to accept or rely upon them 
for any purpose. The facts that he remained silent as to any want 
of truth in his testimony at the trial, from February, 1910, to Jan- 
uary, 1913, permitting the court meanwhile to deliberate upon and 
décide the case in January, 1911, and that the first suggestion from 
him of any désire to change his testimony is an intimation to the re- 
spondents that he would be in their favor "if we can fix it up," make 
it impossible for me to believe in the honesty of such statements as 
he is said to hâve made since, or of his motive in making them. 

To now open the controversy once decided for relitigation because 
of them would, in my opinion, be to inflict an injustice upon the libel- 
ants and to establish a highly dangerous précèdent. Sabean's testimony 
at the trial, it may be added, was by no means of such importance to 
the resuit reached that it can be called in any sensé controlling. 

The libelants move to strike the pétition from the files. I am not 
satisfied that I bave the right to take this course. There do not ap- 
pear to be any such clearly defined rules regarding pétitions for re- 
hearing or reopening as would warrant a finding that, on the face of 
the pétition, it is wholly unfit to be considered. The reasons which 
hâve led me to dismiss it become apparent upon considération of it. 
That I hâve found part of the matter annexed to it, in support of it, 
inadmissible, or not proper to be introduced, does not seem to me to 
warrant striking the whole pétition and everything annexed to it from 
the files. 

Since the pétition and affidavits were submitted on November 14th, 
leave to file a further affidavit by Mr. Wardner has been asked. It 
annexes the original of Sabean's written statement, which is unneces- 
sary ; the copy first presented having been assumed to be a true copy. 
It further sets forth alleged oral communications to the libelants' 
counsel about Sabean, made since January, 1913. The court cannot 
be expected to consider alleged oral statements or notices between op- 
posing counsel. Leave to file the affidavit must therefore be refused. 

The pétition for rehearing is denied. 
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THE GRAND MANAN (four cases). 

(District Court, D Maine. September 9, 1914.) 

Nos. 215. 244, 245, 248. 

Admibaltt (§ 93*) — Pkactice — Interlocutobt Decbbe — Vacation — Addi- 
tional bvidencb. 

An interlocutory decree, holding a steamer solely at fault for a collision, 
àaving been entered, it would not be set aside to enable the introduction 
of additional évidence of the fireman on the dredge with which the steamer 
coUided, who had been examined and cross-examined at the trial ; it not 
appearing theref rom what the fireman's testimony is ; but merely that he 
bas some undiselosed knowledge. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 674-679; Dec. 
Dig. § 03.*] 

In Admiralty. Libels by the Bay State Dredging Company, Limited, 
by Frank Silva and others, and by Daniel F. Warren, as administra- 
tor, against the steamer Grand Manan, the Grand Manan Steamboat 
Company, claimant ; also by the Grand Manan Steamboat Company 
against the Bay State Dredging Company, Limited. On pétition 
to reopen interlocutory decrees holding the Grand Manan solely at 
fault for the collision in controversy, to receive additional évidence. 
Denied. 

See, also, 208 Fed. 583. 

Blodgett, Jones & Burnham and T. F. McAnarney, ail of Boston, 
Mass., for Bay State Dredging Co. 

Benjamin Thompson, of Portland, Me., Edward S. Dodge, of Bos- 
ton, Mass., and George J. Clarke, of St. Stephen, New Brunswick, for 
Grand Manan Steamboat Co. 

HALE, District Judge. A pétition of the Grand Manan Steamboat 
Company now seeks to reopen the interlocutory decrees for the pur- 
pose of receiving further évidence. The causes were heard February 
12, 1913 ; arguments were made before me September 15, 1913 ; an 
opinion was filed holding the steamer Grand Manan solely in fault for 
the collision. Interlocutory decrees were thereupon entered. The cases 
were ref erred to an assessor to hear and report the extent of damages 
sustained by the respective libelants. No report bas been entered by the 
assessor. 

The pétition now before me recites that one Arthur B. Dixon, the 
fireman employed by the Bay State Dredging Company, Limited, on 
dredge No. 4 at the time of the collision, referred to in the libels, and 
later employed as an engineer on the dredge, and who testified for the 
libelant in the cause, knows of certain material facts and circumstances 
which hâve hitherto been whoUy unknown to the Grand Manan Steam- 
boat Company, or its ofïicers, agents, and proctors, which knowledge, 
from the nature of the case, has hitherto been whoUy inaccessible to 

•For other cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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such officers, agents, and proctors, and which knowledge has been even 
now only partially disclosed to them ; that Dixon has, without any 
solicitation, offered to testify to such material facts and circumstances ; 
and that, in the judgment of the officers of said Grand Manan Steam- 
boat Company and of its proctors (so far as the latter are acquainted 
with such facts and circumstances), the testimony of said Arthur B. 
Dixon is of the most important and material character, and should be 
received and made a part of the record of this court. 

The prayer of the pétition is that the court will reopen the decrees ; 
that Dixon be examined before the court and by the court, or that oth- 
erwise Dixon may be examined before the court after the proctors for 
the steamboat company shall hâve conferred with him, and shall hâve 
diily prepared him to testify before the court; that, in either event, 
his évidence be made a part of the record in thèse causes ; and that the 
court will make such further orders and decrees as justice may be found 
to require. 

The pétition présents many features not generally found in cases 
where a rehearing is sought on the ground of subsequently discovered 
évidence. It seeks to reopen the record for the purpose of introducing 
certain testimony. It does not set forth the substance of the testimony, 
either by an affidavit of the witness or by statement of proctors. It 
présents merely the fact that the witness is possessed of certain knowl- 
edge which has not been hitherto disclosed, and which the officers of 
the steamboat company think is material. It does not show how far the 
learned proctors are advised with regard to the proposed testimony; 
but that, so far as they are acquainted with it, they too, think it ma- 
terial and important. No case has been brought to my attention which 
proves very helpful in the décision of this matter. The learned proc- 
tors for the petitioner hâve placed before me the record in the collision 
case of the schooner Rabonni and the barkentine Nellie E. Rumball, in 
which the libel Stewart v. Rumball was filed in the District Court of 
Maine in January, 1889. The record is found in the Circuit Court of 
this district, to which court the case was appealed after a décision by 
Tudge Webb in the District Court. In that matter, Judge Putnam was 
dealing with a pétition to receive the déposition of the second mate of 
the barkentine, who could not be procured at the trial in the District 
Court, and whose absence was the subject of explanation on the part 
of proctors and of comment by Judge Webb, who specially found that 
the efforts to secure the testimony of the second mate and the two sea- 
men on the lookout and at the wheel at the time of the collision fully 
relieved the owners of the barkentine from any préjudice that might 
arise from the nonproduction of the witnesses. The testimony of the 
second mate was of great importance ; and when he arrived in Boston, 
the very day upon which Judge Putnam made his decree, there was 
strong reason for his testimony to be brought before the court Judge 
Putnam vacated the decree, and allowed the déposition of the witness 
to be received. 

In the case before me, the witness Dixon was the fireman on board the 
dredge. He was carefully examined at the trial ; he was cross-exam- 
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ined by Mr. Thompson, in behalf of the steamer, wîth great care and 
skill. I hâve carefully reviewed his testimony in the record. I find 
nothing in his examination or cross-examination to indicate that he did 
not tell ail he then knew. The learned proctors for the steamer do not 
give unqualified indorsement to the proposition of the officers of the 
steamboat company that his further testimony, now sought to be intro- 
duced, is material. They présent ail they hâve, and léave the whole 
matter to the discrétion of the court. They bave acted with a distinct 
appréciation of their rights and their duties in the premises, and with 
entire delicacy with référence to interfering with witnesses who were 
upon the other vessel, having in mind the décisions of the admiralty 
courts touching this subject; among other things, they hâve brought to 
my attention the language of this court in Palmer v. Merchants' & 
Miners' Transportation Co. (D. C.) 154 Fed. 683, 701, where I referred 
to The Monticello, 1 Lowell, 184, 188, Fed. Cas. No. 9,739. 

It bas been well said by Judge Dodge in McDonald v. The Steam 
Tug Teaser, 217 Fed. 920, in the district of Massachusetts, Decem- 
ber, 1913, that only exceptional circumstances can justify reopening 
a case once submitted and decided on its merits, for the purpose of 
receiving further testimony. I cannot be justified in reopening this 
case, unless strong reasons appear for believing that injustice would 
otherwise be donc. The reasons presented do not appear to me suffi- 
ciently sound and substantial to call for such exercise of judicial dis- 
crétion. From anything that is now before me, I think the interests 
of justice do not require me to vacate the decree of the court and 
to reopen the causes. 

The pétition is denied. 
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FRANKLIN v. MONNING DRY GOODS CO. 
(Circuit Court o£ Appeals, Fifth Circuit. November 30, 1914.) 

No. 2592. 
Bankkuptct (§ 407*) — Dischaboe — Dknial — Gbounds — False Cbedit State- 

MENT — "FaLSE." 

Bankr. Aet July 1, 1898, § 14b (3) (Cofmp. St. 1913, § 9598), provides 
ttiat the judge of a bankruptcy court shall Iiear an application for 
the bankrupt's discharge, and shall discharge him unless, among other 
things, he has obtained money or property on crédit on a materlally false 
statement in writing made by him to any person or hls représentative 
to obtaln crédit from such person. Held, that the word "false" In 
such section was not used in its vernacular sensé of erroneous or un- 
true, but rather as untrue coupled vvith a lying intent, or intention- 
ally untrue, and hence was not satisfied by a flnancial statement made 
by the bankrupt while away from tLome, and without his books and rec- 
ords, while he viras in a hurry to return, because of the illness of his wife, 
from which statement he omitted an item of indebtedness amounting to 
$4,300 and also assets o£ an equal or greater amount (citing Words and 
Phrases, "False"). 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761; Dec. Dig. § 407.*] 

Appeal from the District Court of the United States for the North- 
ern District of Texas; Edward R. Meek, Judge. 

Application by Earl CHfïord FrankHn for a discharge in bankruptcy, 
to which the Monning Dry Goods Company filed objections. From an 
order overruling exceptions to the objections, and denying a discharge, 
petitioner appeals. Reversed and remanded, with directions. 

D. M. Alexander, of Ft. Worth, Tex., for appellant. 
R. Y. Prigmore, of Ft. Worth, Tex., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

CALL, District Judge. This is an appeal from the judgment of the 
District Court for the Northern District of Texas, denying the appel- 
lant a discharge in bankruptcy. 

In this case the appellant was adjudged a bankrupt on February 15, 
1912, and on January 6, 1913, filed his pétition for a discharge, and on 
May lOth Monning Dry Goods Company filed spécifications of objec- 
tions to such discharge, alleging in such spécifications that the bank- 
rupt had in February, 1911, made a written statement of his assets and 
liabilities for the purpose of obtaining crédit, and that such written 
statement was materially false in certain respects, to wit: The bank- 
rupt had omitted certain of his debts in said statement, amounting in 
the aggregate to about $4,534. On September 17, 1913, the référée 
filed his report, finding that the statement of indebtedness of the bank- 
rupt was incorrect, and at' the time of making it he owed about $4,300 
more than the statement showed, and thereupon reported his recom- 
mendation denying the discharge. On September 20th exceptions to 
the report of the référée were filed by the bankrupt, in which he at- 

•For other cases see aame topic & § n0mbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
217 F.— 59 
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tacked the correctness of the report of the référée in recommending 
the déniai of the discharge on various grounds. This matter came 
on for hearing before the judge of the Northern district of Texas, who, 
having heard the parties, on the 13th of November, 1913, made his 
order confirming tlie report of the référée, overruling the exceptions 
to the same by the bankrupt, and denying the discharge. It is f rom this 
order that this appeal is taken. 

The proofs taken by the référée, and considered by the District 
Judge in making his order overruling exceptions and denying the dis- 
charge, show that this written report made to the Monning Dry Goods 
Company was made at Ft Worth, away from his place of business, 
and away from his books. It was admitted by the bankrupt on the 
hearing before the référée that the debts found by the référée not to 
be included in his statement were at the time due and were not includ- 
ed in that written statement, but he claims that it was an oversight en- 
tirely, made by reason of his being' at Ft. Worth with a sick wif e, away 
from his books and business, and with no intention to deceive. This 
statement was made in February, 1911, and not read over at the time 
it was signed; that he had omitted from this statement certain assets 
larger in amount than the omitted debts, and was simply intended by 
him as an estimate of his debts. The proofs also show by the testi- 
mony of Monning, président of the appellant in this case, that crédit 
was advanced upon the statements made, and that goods were there- 
after sold on crédit relying upon statements made in the writing. The 
référée found that the statement was materially false, and made in 
writing for the purpose of obtaining property on crédit, and that 
property was obtained on crédit upon said statement, and the only 
question to décide was whether or not said statement was so material- 
ly false as to bar the discharge of the bankrupt and defeat the pro- 
tection of the statute. The exceptions filed by the bankrupt were aimed 
at this conclusion of the référée. The District Judge, in the opinion 
filed by him at the time of making the order denying the discharge, 
bas this to say : 

"But when there is taken into considération the total of his Uabilitles as 
they are revealed In his statement and the amount of the Items whlch he 
failed to include, It cannot be concluded that the bankrupt made a full and 
true statement, giving ail of his Uabilitles and confidential debts as declared 
by him. The statement was made as a basis to secure an additional line of 
crédit. It was accepted and relied on by the concern to whom It was made. 
It appears from the testlmony in the record that the party acceptlng the state- 
ment and acting thereon would not hâve extended further accommodation and 
glven additional crédit, had the statement revealed the bankrupt's actual con- 
dition as to indebtedness. In my opinion the statement must be held to be 
materially false in the sensé that phrase Is used in section 14b (3) of the 
Bankruptcy Act." 

It is therefore the duty of this court to construe the meaning of the 
words used in section 14b, cl, 3, of the Bankruptcy Act, as applied 
to the facts shown in this case. Section 14b (3) of the Bankruptcy 
Act is as follows: 

"The judge shall hear the application for a discharge, • * • and dis- 
charge the applicant unless he has * * » obtained money or property on 
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crédit upon a materially false statement in writing, made by him to any per- 
son or his représentative for the purpose of obtaining crédit from sucii per- 
son." 

The facts found by the référée and the District Judge, unquestion- 
ably sustained by the proofs, are in short that the statement was in 
writing for the purpose of obtaining crédit, and that property was ob- 
tained on crédit on said statement, and that said statement was un- 
true in the material statement of his debts owing at the time of making 
said statement, as well as to the amount of his assets at said time to an 
amount equal or greater than the debts omitted. If the words used 
in the statute are to be construed as they evidently were by the Dis- 
trict Judge in this case, there is a clear case made out for the déniai 
of the discharge ; and it is pertinent to the inquiry before us to re- 
marl< that the false statement of the amount of assets, in omitting to 
State ail of them, would equally bar a discharge, if such construction 
is to be given thèse words. It is just as material for the purpose of 
obtaining crédit, and equally untrue. Yet we apprehend no one will be 
found to champion such a construction. We must therefore go further, 
and ascertain the meaning of the words used by Congress in the act, 
and the intention of the lawmakers in the use of the words. 

This section provides for the discharge of the bankrupt in ail cases 
except those mentioned in section 14b, cls. 1 to 6, inclusive, and is 
intended for the beneficent purpose of discharging the honest bank- 
rupt from the burden of his debts and thus allow him to begin his 
business life anew. And this discharge is to be denied only where he 
is guilty of some one or more of the prohibited acts : (1) Guilty of an 
act punishable by imprisonment under the act, (2) Destroying, con- 
cealing, or failing to keep books with intent to conceal his financial 
condition. (3) As above set forth. (4) Removing, destroying, con- 
cealing, or permitting same, of any of his property within four months, 
with intent to hinder, delay, or defraud his creditors. (5) In vol- 
untary proceedings, having been granted a discharge within six years. 
(6) Having refused to obey any lawful order or answer any material 
question approved by the court in the bankruptcy proceedings. 

The intent of the lawmakers can to some extent be gathered by tak- 
ing into considération the entire section. There are many décisions 
construing the grounds for refusing a discharge, other than (3) now un- 
der considération, that materially aid in arriving at the conclusion 
that it is not within the spirit of the objection that "false," as used 
in the act, means simply "untrue." This court, in Hardie v. Swaiïord 
Bros. Dry Goods Co., 165 Fed. 591, 91 C. C. A. 429, 20 L. R. A. (N. 
S.) 785, construing this clause of section 14b, uses this language : 

"For thase considérations we are disposed to deny that in the présent bank- 
ruptcy law the discharge of the honest debtor is a mère incident which could 
hâve been omitted vyithout Impairing its symmetry and efflciency, and, on the 
contrary, to assert that the release of the honest, unfortunate, and insolvent 
debtor from the burden of his debts, and restore him to business actlvity, 
* • • is one of the main, if not most important, objects of the law." 

In Gilpin v. Merchants' National Bank, 165 Fed. 607, at page 610, 
91 C. C. A. 445, at page 448 (20 L. R. A. [N. S.] 1023), Circuit Judge 
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Gray, speaking for the Circuit Court of Appeals for the Third Circuit, 
uses this language : 

"We fail to pereelve any sufflcient ground for denying to the third reason 
for ref using a discharge to the bankrupt, the gênerai characteristic of personal 
misconduct, that attaches to ail others, as set forth in said section of the 
Baulîrupt Act. It would indeed be a harsh construction, and at variance with 
the gênerai pollcy of the Bankrupt Act, that would make the conduct de- 
scribed in clause S an exception in this respect to the whole eategory of acts 
which may severally deprive the bankrupt of his privilège al discharge. It 
Is a construction which should net unnecessarily be made." 

And at page 611 of 165 Fed., page 449 of 91 C. C. A., 20 L. R. A. 
(N. S.) 1023, we find the following: 

"But apart from the Incongrulty imported into this section of the Bank- 
ruptcy Act by such construction, it seems to us clear language of this third 
clause of section 14b requires that the written statement made by the bank- 
rupt, for the purpose of obtaining crédit, etc., should be knowingly and in- 
tentionally untrue in order to constitute a bar to discharge of the bankrupt. 
In other words, 'false statement' connotes a guilty scienter on the part of the 
bankrupt." 

In Words and Phrases the word "false" is defined as f oUows : 

"False means that which is not true, coupled with a lying Intent." 
"Fal.se, in jurisprudence, naturally imports something more than the yst- 
nacular sensé of 'erroneous' or 'untrue.' " 

Collier on Bankruptcy (9th ^pd.) at page 352, says: 

"Falslty of the statement must be proven; and so it is thought that it 

should be shown that the debtor knew it to be false, or at least did not know 

It to be true." 
"Intention to deceive is always material as an élément of proof, and by the 

weight of authorlty it is essential to prove such intent" 

We therefore hâve reached the conclusion that the word "false," 
as used in clause 3 of section 14b of the Bankruptcy Act, means more 
than untrue, erroneous, or mistaken, but means "false" in the sensé 
that it is "intentionally untrue." 

There is no claim in this case that the untrue statement in the in- 
stant case falls under the ban of this construction. On the contrary, 
the incidents and circumstances surrounding the making of the state- 
ment would indicate that the bankrupt, believing himself in a Sound 
financial condition, away from his books, with his sick wife away from 
home, and in a hurry to get back to her, made the statement as a gên- 
erai estimate, rather than an itemized statement of his exact financial 
condition, such as it might be reasonably supposed a man would make 
with ail the data before him. 

It appears from the record that the bankrupt in this case had two 
places of business, one at Vineville, and the other at another place 
some distance away, and it was stated in argument before us that 
there were two statements made setting out liabilities and assets. In 
the proceeding in this case the record only shows that one statement 
was relied upon, and is entirely silent as to the other statement. It 
may be that on another trial of this case the second or other statement 
wili become very material in ascertaining whether, taking both state- 
ments together, either or both were "intentionally untrue." This ques- 
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tion, of course, would hâve to be settled at the retrial of the case here- 
inafter directed. 

The case is therefore reversed, and remanded to the lower court 
for such further proceedings in consonance with this opinion as may be 
necessary. The costs of this appeal to be taxed against the appellee. 



BATEMAN et al. v. SOUTHERN OREGON CO. et al. 

(Circuit Court o( Appeals, Ninth Circuit. Oetober 5, 1914.) 

No. 2392. 

1. COTJRTS (§ 328*) JtJEISDICTION OF FEDEBAL COURTS— AMOTJNT OB VALUE IN 

Dispute — Aggeegation of Claims. 

Where a large number of complainants, each claiming a separate tract 
of land, although under the same act of Congress, unité in a suit to es- 
tablish their claims, thelr causes of action are separate and distinct, and 
the value of the lands so separately clalmed cannot be aggregated for the 
purpose of glvlng a fédéral court jurisdiction. 

FEd. Note.— For other cases, see Courts, Cent. Dlg. |§ 890-896; Dec. 
Dig. § 328.* 

Jurisdiction of fédéral courts as determlned by amount In controversy, 
see notes to Auer v. Lombard, 19 0. C. A. 75 ; Ïennent-Stribllng Shoe Co. 
V. Roper, 36 C. C. A. 459 ; O. J. Lewis Mercantile Co. v. Klepner, 100 C. 
C. A. 288.] 

2. PuBMc Lands (§ 117*) — Conclusiveness or Patent. 

A patent to publie lands from the United States Is coneluslve against 
ail persons whose rights did not commence prevlous to its issuance, and 
the faot that it may hâve been Issued through fraud, error, or irregularlty 
does not subject it to attaek by one who at the time had no Interest In 
the land. 

[Ed. Note. — For other cases, see Public I^ands, Cent. Dlg. § 324; Dec. 
Dig. § 117.*] 

3. Public Lands (§ 117*) — Grant to Aid Public Impbovement^Suit to 

Bnfokcb Constructive Teust. 

By Act March 3, 1S69, c. 150, 15 Stat. 340, a grant of land was made 
to the State of Oregon to ald in the construction of a mUitary wagon 
road ; the act providing that the lands should be sold "to any one person 
only in quantities not greater than one quarter section and for a prlce 
not exceedlng" $2.50 per acre. The state granted the lands to a corpora- 
tion, to be used In ald of the construction of the road. By a subséquent 
act of Congress (Act June 18, 1874, c. 305, 18 Stat. 80) it was provided 
that, on proof of the construction of the road, patents should issue to 
the state, or, if it had transferred its interest to a corporation, then to such 
corporation. Patents were thereafter Issued to the corporation. Com- 
plainants joined In a suit to enforce the rlght of each to purchase a quar- 
ter section of the land at $2.50 per acre, alleglng that it was held sub- 
ject to a trust to make such sales in accordance with the terms of the 
grant. Held that, whatever mlght be the right of the United States to 
enforce such a trust, ail others having then no interest In the lands were 
concluded by the patents and that complainants had no standing to at- 
taek the title which the patents purported to convey. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 324; Dec 
Dig. § 117.*] 

Appeal from the District Court of the United States for the District 
of Oregon ; Chas. E. Wolverton, Judge. 

•For other cases see same topic & 5 numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Suit in equity by D. F. Bateman and 112 others against the Southern 
Oregon Company, tlie State of Oregon, and Oswald West, Governor, 
and A. M. Crawford, Attorney General, of the State of Oregon. De- 
cree for défendants, and complainants appeal. Afiirmed. 

Suit îxi equity by the appellaiits for an interprétation and construction of 
an act of Congress, entitled "An act granting lauds to tlie state of Oregon to 
aid in tlie construction of a military wagon road from tlie navigable waters 
of Coos Bay to Roseburg, in said state," approved March 3, 1869 (15 Stat. p. 
340), and various acts supplemental thereto ; tliat the court flaally and for ail 
purposes wind up and settle the trust described in the complaint, fully as- 
certaining and deflnitely settling and adjusting the rights of ail parties in- 
terested therein ; for an injuiiction restraining logging opérations on certain 
lands situated in the state of Oregon; and for the appolntinent of a receiver 
to collect and account for ail moneys received by the appellees by reason 
tliereof. 

On March 3, 1869, Congress passed an act, entitled "An act granting lands 
to the state of Oregon to aid in the construction of a military wagon road 
from the navigable waters of Coos Bay to Roseburg in said state." The act 
provided as follows: 

"Be it enacted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, that there be, and hereby is, granted 
to the state of Oregon, to aid in the construction of a military wagon road 
from the navigable waters of Coos Bay to Roseburg, alternate sections of 
publie lands, designated by odd numbers, to the extent of three sections in 
width on each side of said road: Provided, that the lands hereby granted shall 
be exclusively appUed to the construction of said road and to no other pur- 
pose, and shall be disposed of only as the work progresses: Provided, further, 
that tlie grant of lands hereby made shall be upon the condition that the lands 
shall be sold to any one person only in quantitiea not greater than one quarter 
section, and for a prlce not exceeding two dollars and fifty cents per acre; 
And provided further, that any and ail lands heretofore reserved to the United 
States, or otherwise appropriated by act of Congress or other compétent au- 
thority, be, and the same are hereby, reserved from the opération of this act, 
e.Mcept se far as it may be necessary to locate the route of said road through 
the ^ame, in Vi'hich case the riglit of way to the width of one hundred feet is 
granted: And provided further, that the grant hereby made shall not eiubrace 
any minorai lands of the United States, or any lands to which homestead or 
pre-euiption rights bave attached. 

"Sec. 2. And be it further enacted, that the lands hereby granted to said 
state shall be disposed of by the HiCgislature thereof for the purpose afore- 
said. and for no other ; and the said road shall be and remain a public high- 
way for the use of the government of the United States, free from toUs or 
other charges upon the transportation of any property, troops, or mails of the 
United States. 

"Sec. 3. And be it ftirther enacted, that said road shall be constructed with 
such width, graduation, and bridge as to permit of its regiilar use as a wagon 
road. and in such other spécial manner as the state of Oregon may prescrlbe. 

"Sec. 4. And be it further enacted, that the state of Oregon is authorlzed 
to locate and use in the construction of said road an additional amount of 
public lands, not previously reserved to the United States nor otherwise dis- 
posed of, and not exceeding six miles in distance from it, equal to the amount 
reserved from the opération of this act In the flrst section of the same, to be 
selecred in alternate odd sections, as provided in section first of this act. 

"Sec. 5. And be it further enacted, that lands hereby granted to said state 
shal! be disposed of only in the foUowing manner, that is to say, when the 
Governor of said state shall certify to the Secretary of the Interior that ten 
continuons miles of said road are completed, then a quantity of the land here- 
by granted, not to exceed thirty sections, may be sold, and so on from time 
to time, until said road shall be completed ; and if said road is not completed 
within five years no further sales shall be made, and the lands remaining un- 
sold shall revert to the United States: Provided, however, that the entire 
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amount of public land granted by thls act shall not exceed three sections per 
mile for eacb mile actually constnicted. 

"Sec. 6. And be It fiirther enacted, that the United States Surveyor Gen- 
eral for the district of Oregon shall cause sald lands, so granted, to be sur- 
veyed at the earliest practicable perlod after said state shall hâve enacted 
the necessary législation to carry this act Into effect." 

On Oetober 22, 1870, the Législature of the state of Oregon passed the fol- 
lowing act, entltled "An act donatlng certain lands to the Coos Bay Wagon 
Road Company": 

"Whereas, the Congress of the TJnited States, at the session beglnning on 
the 7th day of December, 1868, passed an act donatlng lands to the state of 
Oregon: * • • 

"Be it enacted by the Législative Assembly of the state of Oregon: 

"Section 1. That there Is hereby granted to the Coos Bay Wagon Road 
Company ail lands, rlghts of way, rights, privilèges and immunlties hereto- 
fore granted or pledged to thls state by the act of Congress In this act here- 
tofore cited, for the purpose of alding sald company in constructing the road 
mentloned and described in said act of Congress, upon the conditions and lim- 
itations therein prescribed. 

"Sec. 2. There is also hereby granted and pledged to sald company ail mon- 
eys, lands, rlghts, privilèges and immunlties whleh may hereafter be granted 
to this state to ald in the construction of such road for the purposes, and upon 
the conditions and limitations mentloned in said act of Congress, or which 
may be mentloned In any further grants of money or lands to ald In con- 
structing such road. 

"Sec. 3. Inasmuch as there Is no law upon this subject at the présent time, 
this act shall be in force from and after its passage." 

lAWS Or. 1870, pp. 40-42. 

On June 18, 1874, Congress passed the followlng act, entltled "An act to 
authorize the issuanee of patents for lands granted to the state of Oregon in 
certain cases": 

"Whereas, certain lands hâve heretofore, by act of Congress, been granted 
to the state of Oregon to ald In the construction of certain military wagon 
roads in said state, and there exista no law providing for the issuing of 
formai patents for said lands: 

"Therefore, be it enacted by the Senate and House of Représentatives of 
the United States of America in Congress assembled, that in ail cases when 
the roads in aid of the construction of which said lands were granted are 
shown by the certiflcate of the Governor of the state of Oregon, as in said acts 
provided, to hâve been constructed and completed, patents for said lands shall 
issue in due form to the state of Oregon as fast as the same shall, under said 
grants, be selected and certlfied, unless the state of Oregon shall by public 
act bave transferred its interests in sald lands to any corporation or corpo- 
rations, in which case the patents shall issue from the General Land Office to 
such corporation or corporations upon their payment of the necessary ex- 
penses thereof : Provided, that this shall not be construed to revive any land 
grant already expired nor to create any new rights of any kind except to 
provide for issuing patents for lands to which the state is already entitled." 
18 Stats. p. 80, c. 305. 

On February 12, 1875, the United States of America, pursuant to the act 
of Congress of June 18, 1874, above set forth, duly issued to the Coos Ba>' 
Wagon Road Company a patent covering and emjjracing 42,496.93 acres of 
the lands granted to the state of Oregon by the act of March 3, 1869 ; on 
March 18, 1876, a second patent was issued to the Wagon Road Company 
eoi-ering and embradng 1,080 acres of the lands ; on November 8, 1876, a 
third patent was issued to the Wagon Road Company covering and embracing 
61,111.53 acres of the lands; and on February 17, 1877, a fourth patent was 
issued to the Wagon Road Company covering and embracing 431.65 acres of 
such lands. The four patents thus Issued by the United States to the Wagon 
Road Company covered, in the aggregate, 105,120.11 acres, and embraced ail 
of the lands granted to the state of Oregon by the act of Congress of March 
3, 1869 
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On May 31, 1875, the Wagon Road Company granted to one John Miller, 
alias Ambrose Woodroof, ail of the lands embraced in the patent flrst above 
referred to, wlth the exception of certain parcels thereol aggregatlng 6,963.34 
acres, whlch prior to that tlme had been conveyed to other parties. Subse- 
quently Miller conveyed the lands to Collls P. Huntington, Charles Crocker, 
telana Stanford, and Mark Hopkins. On March 27, 1883, Crocker acqnired 
ail of the right, title, and Interest of Huntington, Stanford, and Hopkins In 
the lands. On Deceniber 20, 1883, Crocker conveyed the lands to one W. H. 
Besse. On January 7, 1884, the Wagon Eoad Company conveyed to Besse 
ail the lands embraced in the second, thlrd, and fourth patents hereinabove 
referred to. On December 29, 1883, Besse conveyed the lands embraced in 
the first patent to one Gray, and the latter, on January 5, 1884, conveyed the 
lands to the Oregon Southern Improvement Company. On June 4, 1884, Besse 
conveyed to the last-named Company direct ail of the lands covered by the 
second, thlrd, and fourth patents. On January 1, 1884, the Oregon Southern 
Improvement Company executed and dellvered to the Boston Safe Deposit & 
Trust Company, as trustée, a certain mortgage or deed of trust covering ail 
of the lands for which patents had been issued to the Wagon Road Company 
pursuant to the act of Congress of June 18, 1874, to secure the payment of 
certain bonds to be thereafter issued by the Oregon Southern Improvement 
Company. On December 28, 1886, William D. Rotch and Edward D. Mantell 
(who had succeeded the Boston Safe Deposit & Trust Company as trustées 
undér the deed of trust or mortgage), instituted suit in the Circuit Court of 
the United States for the District of Oregon against the Oregon Southern Im- 
provement Company to foreclose the mortgage or deed of trust. Such pro- 
ceedings were thereafter had in the suit that on June 23, 1887, pursuant to 
an order of the court, one George H. Durham, as master thereof, sold to Wil- 
liam J. Rotch and William S. Crapo ail o£ the properties of the Oregon South- 
ern Improvement Company, including the lands which that Company had ac- 
quired by mesne and by direct conveyances from the Coos Bay Wagon Road 
Company, as hereinabove set forth; and on November 16, 1887, a deed was 
duly executed and dellvered by the master to the grantees, conveying to the 
latter ail of the right, tltle, and interest of the Oregon Southern Improvement 
Company tn and to such lands. On December 14, 1887, Rotch and Crapo con- 
veyed the lands to the Southern Oregon Company, one of the défendants 
herein, and the latter company now holds the légal title thereto and Is In 
possession thereof. 

It is alleged in the complaint flled by the plaintifCs that the act of Congress 
of March 3, 1869, granted ail of the lands embraced thereln to the state of 
Oregon in trust for the purposes thereln set forth ; that the state of Oregon, 
by virtue of accepting the grant of the lands from the United States, became 
and bas ever slnce remained a cotrustee wlth the défendant Southern Oregon 
Company of ail of the lands; that the true title to ail of the lands Is now 
In the state of Oregon, except such fraudulent and prétentions right as the 
défendant Southern Oregon Company unlawfuUy holds as an involuntary trus- 
tée of a constructive trust; that the United States has never, by public act 
or otherwise, directly or Indlrectly revoked or abrogated the express trust 
contained in the act of Congress of March 3, 1869, as to the state of Oregon, 
and the state of Oregon has never renounced the trust or denied it ; and the 
trust remains in fuU force and effiect, and is in the same légal position or 
situation, as to tltle, as it was on the 3d day of March, 1869. It is further al- 
leged in the bill that the défendant Southern Oregon Company, by virtue of 
the acts hereinabove set forth, unlawfully asserts and assumes to exercise and 
enjoy an unconditlonal estate in fee simple in and to the lands granted to the 
state of Oregon, notwithstanding that the Southern Oregon Company, and 
each of its predecessors in interest, had fuU and complète knowledge of ail 
the conditions and restrictions àfCecting the lands. 

The bill contains an enumeratlon of the spécifie quarter sections of land ap- 
plied for and claimed by each of the plaintilïs, and in that connection it is al- 
légea that for each tract the claimant thereof had tendered to the Southern 
Oregon Company the sum of $2.50 per âpre, and had demanded a deed there- 
for; that by virtue of thelr application for the lands the plaintifCs are, in 
relation to the trust created by the act of Congress of March 3, 1869, In 
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privîty with the state of Oregon, trustée of ail such lands ; that the défend- 
ant Sonthprn Oregon Company, and ail its predecessors in interest, aeeepted 
and assented to ail the terms, restrictions, limitations, and conditions con- 
tained in the acts of Congress herelnabove set forth, and the act of the Lég- 
islature of the state of Oregon approved October 22, 1870 ; that the défendant 
Southern Oregon Company, and the state of Oregon, are bound by the terms, 
conditions, and restrictions contained in and created by the express trust set 
forth in the act of Congress of Mareh 3, 1869 ; that by virtue of the matters 
and things set forth in the bill the défendant Southern Oregon Company is an 
involuntary trustée of ail tlie lands involved in this suit, and such lands con- 
stitute and are held as a constructive trust by the Southern Oregon Company, 
with no tltle or estate in or to the same whatsoever, except such title as it 
has acquired by fraud. 

The plaintitts asked for an interprétation and construction of the varions 
acts set forth in the bill; that the court finally and for ail purposes wind 
np and settle the trust described in the complalnt, fully ascertaining and 
deflnitely settling and adjusting the rights of ail parties interested thereiu; 
that an injunetion issue restraining certain logging opérations which, as Is al- 
leged in the bill, are being conducted on poitions of the lands involved ; and 
for the appointment of a receiver to investigate such opérations and to col- 
lect and account for ail moneys obtained by the Southern Oregon Company by 
reason thereof. 

Motions to dismiss the bill were interposed by the défendants, respectively. 
The motions were granted, and a judgment entered dismissing the cause, from 
which judgment the plaintiffs appeal to this court. 

T. S. Minot, of San Francisco, Cal. (E. L. C. Farrin, of San Fran- 
cisco, Cal., of counsei), for appellants. 

Dolph, Mallory, Simon & Gearin, of Portland, Or., for appellee 
Southern Oregon Co. 

A. M. Crawford, Atty. Gen., and J. W. Crawford, Asst. Atty. Gen., 
for appellee State of Oregon. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
1. The plaintiffs in this case number 113. They each claim a separate 
and distinct quarter section of land, of 160 acres each, within a larger 
tract containing 105,120.11 acres claimed by the défendant the South- 
ern Oregon Company. The latter company is the successor in interest 
through mesne conveyances of the Coos Bay Wagon Road Company, 
the original grantee, under patents issued to that company by the 
United States in the years 1875, 1876, and 1877, pursuant to certain 
acts of Congress providing for the construction of a military wagon 
road from the navigable waters of Coos Bay to Roseburg, in Oregon. 
The purpose of this suit is to compel the défendant the Southern Or- 
egon Company, as the successor in interest in the Coos Bay Wagon 
Road grant, to convey ail its right, title, and interest in and to the sep- 
arate tracts of land claimed by the respective plaintiffs, as set forth and 
described in the bill of complaint. It is not claimed that any plaintiff 
has any interest in the land in suit other than the claim asserted to the 
spécifie tract. It is alleged in the bill of complaint that the value of 
each individual claim of 160 acres of land involved in the suit and 
claimed by the respective plaintiffs is over the sum of $2,000, exclusive 
of interest and costs. The purpose of this allégation was to give the 
court jurisdiction of the case under the statute as it existed prior to 
January 1, 1912. The bill of complaint in this case was filed on July 
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29, 1913. The Judicial Code (Act March 3, 1911, 36 Stats. 1087, c. 231 
[Comp. St. 1913, § 968 et seq.]) went into effect on January 1, 1912. 
It is proyided in section 24 of this Code (Comp. St. 1913, § 991) that 
the District Court shall hâve jurisdiction "of ail suits of a civil nature, 
at common law or in equity, * * * where the matter in contro- 
versy exceeds, exclusive of interest and costs, the sum or value of three 
thousand dollars, and (a) arises under the Constitution or laws of the 
United States. * * * " 

This case involves the construction of certain acts of Congress. As- 
suming that the case, therefore, arises under the laws of the United 
States, the question is : Does the value of the land in controversy ex- 
ceed, exclusive of interest and costs, the sum or value of $3,000? The 
bill of complaint does not so allège. Is it sufficient that by maithematical 
calculation the aggregate value of the plaintifïs' claims as alleged in the 
complaint may equal or exceed that amount, and are the plaintiffs' 
claims of the character that they may be combined together into an ag- 
gregate sum sufïicient to confer jurisdiction upon the District Court? 

The rule with respect to the amount in controversy for jurisdictional 
purposes was stated by Mr. Justice Bradley in Clay v. Field, 138 U. S. 
464, 479, 11 Sup. Ct. 419, 425 (34 L. Ed. 1044), as follows: 

"The gênerai princlple observed in ail is that if several persons be Joined 
iu a suit in equity or admiralty, and hâve a common and undlvlded interest, 
though separable as between theniselves, the amount of their joint claim or 
UabiUty will be the test of jurisdiction ; but where their interests are dis- 
tinct, and they are joined for the sake of convenience only, and because they 
form a class of parties whose rights or liabilities arose out of the same trans- 
action, or hâve relation to a common fund or mass of property sought to be 
iidministered, such distinct demands or liabilities cannot be aggregated to- 
gether for the purpose of givlng this court jurisdiction by appeal, but each 
must stand or fall by itself alone." 

This rule bas been f oHowed in a number of cases, and bas been re- 
stated in the récent case of Troy Bank v. Whitehead, 222 U. S. 39, 40, 
32 Sup. Ct. 9, 56 L. Ed. 81, as follows: 

"When two or more plaintifCs, having separate and distinct demands, unité 
for convenience and economy in a single suit, it is essential that the demaud 
of paeh be of the requisite jurisdictional amount ; but when sevéral plaintiffs 
unité to enforce a single tltle or rlght, in which they hâve a common and 
uiidivided interest, it is enough if their interests coUectively equal the juris- 
dictional amount." 

This rule was f ollowed by members of this court in the récent case 
of Simpson v. Geary, 204 Fed. 507, 510, in the District Court of Ari- 
zona, convened under section 266 of the Judicial Code (Comp. St. 1913, 
§ 1243). 

It is clear that the plaintiffs' clàim of fédéral court jurisdiction does 
not corne within this rule. They bave not a common, undivided inter- 
est in the land in controversy. Their claims are separate and distinct, 
and the only reason for combining them in one case is that of conven- 
ience, and because they form a class of parties whose rights are alleged 
to bave arisen out of the same transaction, and bave relation to a com- 
mon mass of property sought to be administered. This is not suffi- 
cient to justify the court in combining. their separate claims in one ag- 
gregate amount for the purpose of conferring jurisdiction upon the 
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District Court. But it is possible that this objection to the bill of com- 
plaint might be cured by amendment. We will, therefore, proceed to 
consider a more serious objection to the bill. 

[2, 3] 2. It is contended on behalf of the plaintiffs that the proviso 
contained in the act of Congress of March 3, 1869, "that the grant of 
lands hereby made shall be upon the condition that the lands shall be 
sold to any one person only in quantities not greater than one quarter 
section, and for a price not exceeding two dollars and fifty cents per 
acre," was a grant to the state of Oregon in trust for the benefit of 
third parties; that the Southern Oregon Company, having acquired 
this trust property with notice of such trust, is bound by it and may 
be compelled to exécute it ; that the plaintifïs having bef ore the com- 
mencement of this suit tendered to the défendant the Southern Oregon 
Company the sum of $2.50 per acre for the several tracts of land men- 
tioned in the complaint, they hâve become beneficiaries of the trust and 
are entitled to a decree of the court compelling the défendant the 
Southern Oregon Company to quitclaim and release to the respective 
claimants ail its right, title, and interest and estate of every nature 
whatsoever, to the lands described in the complaint. It is not alleged 
in the bill that the military wagon road provided for in the act of March 
3, 1869, was not constructed and completed in accordance with the 
terms therein provided ; nor is it charged that the lands granted were 
not applied to the construction of the road. But it sufficiently appears 
from the act of Congress of June 18, 1874, a copy of which is attached 
to the complaint, that the road was so constructed and completed, and 
that the land was applied to its construction. That act provided : 

"That in ail cases when the roads in aid of the construction of which sald 
lands were granted are shown by the certiflcate of the Governor of the state 
of Oregon, as in sald act provided, to hâve been constructed and completed, 
[)atents for sald lands shall issue in due form to the state of Oregon as fast 
as the same shall, under said grants, be selected and certified, unless the state 
of Oregon shall by public act hâve transferred its interests in said lands to 
any corporation or corporations, in which case the patents shall issue from 
the General Land Office to such corporation or corporations upon their pay- 
ment of the necessary expenses thereof." 

As the patents for the lands granted under the act of March 3, 1869, 
were issued to the Coos Bay Wagon Road Company after the passage 
of the act of June 18, 1874, the presumption is that they were issued 
in accordance with the terms of the act ; that the state of Oregon by 
the public act of October 22, 1870, a copy of which is also attached to 
the bill of complaint, had transferred its interest in the lands to that 
corporation, and that the lands had been earned by the Wagon Road 
Company by the timely construction and completion of the wagon road 
as required by the act of March 3, 1869. We shall therefore assume 
it to be a f act apparent on the face of the bill of complaint that the mil- 
itary wagon road provided by the act of March 3, 1869, was con- 
structed and completed in accordance with the terms of that act, and 
that the lands granted were applied to its construction. 

What, then, is the interest of the plaiijtiffs in this grant? It does not 
appear from the bill of complaint that the plaintiffs or any of their 
predecessors aided or in any manner assisted in the construction of 
the wagon road; nor does it appear that they were ever settlers upon 
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the lands granted, either at the time of the grant, or at the time patents 
were issued, or at any time ; nor does it appear that the plaintiffs, or 
any of their représentatives, ever applied to the state of Oregon, or to 
the United States, to enter or purchase any of the lands described, un- 
der the terms of the grant or otherwise. The claim of the plaintiffs 
is that the Coos Bay Wagon Road Company, in violation of the pro- 
viso of the granting act limiting the number of acres to be sold to any 
one person to one quarter section, executed and delivered to certain par- 
ties deeds of conveyance to the quantities of land described in the pat- 
ents in excess of one quarter section to one person ; that the plaintiffs 
hâve tendered the défendant the Southern Oregon Company the sum of 
$2.50 per acre for their respective quarter sections of land, and hâve de- 
manded conveyances of the same f rom that défendant ; that the défend- 
ant refused to accept the sum offered, and has refused to exécute and 
deliver deeds as demanded. 

The grant to the state of Oregon was in aid of the construction of a 
military wagon road from the navigable waters of Coos Bay to Rose- 
burg. The state conveyed this grant, together with any additional 
grant that might thereafter be made to the state, to the Coos Bay Wag- 
on Road Company, "for the purpose of aiding said company in con- 
structing the road mentioned and described in the act of Congress, up- 
on the conditions and limitations therein prescribed." No further or 
other administration of the grant was assumed by the state, and when 
Congress passed the act of June 18, 1874, providing for the issuance of 
patents for the lands granted, it recognized that the state had discharg- 
ed the trust by passing the grant along to the Coos Bay Wagon Road 
Company. The patents for the lands were thereupon issued by the 
Land Office to the Coos Bay Wagon Road Company. This was in 
effect a ratification by Congress of the grant by the state to that com- 
pany, and the state was thereupon discharged from further adminis- 
tration of the grant, and whatever trust remained was a matter wholly 
between the United States and the Wagon Road Company and its 
grantees. The plaintiffs' alleged rights were not asserted until 36 years 
after the issuance of the last of the four patents conveying the title to 
the Wagon Road Company. They were therefore not in privity with 
that title when it was conveyed, and they hâve since acquired no rights 
making them privy to the prior title held by the défendants, They are 
strangers to that title and whatever trust it carries. 

The law upon this subject was declared by Chief Justice Marshall, 
speaking for the Suprême Court, in the case of Hoofnagle v, Anderson, 
7 Wheat. 212, 5 L. Ed. 437. In that case, as in the présent case, the 
suit was in equity to obtain a decree for the conveyance of a tract of 
land to which the défendant held a patent dated the 9th day of Octo- 
ber, 1804. The plaintiffs claimed under an entry of the same land 
made on the 28th day of May, 1806, and consequently 18 months after 
the date of the defendant's patent. The plaintiffs contended, however, 
that the patent ought not to stand in their way because it was obtained 
contrary to law, being founded on a warrant which had been issued by 
fraud or mistake. The warrant had been issued by the commonwealth 
of Virginia upon military services rendered the state by the défend- 
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ant's original predecessor in interest. The warrant erroneously recited 
that the military services had been rendered in the continental line, 
whereas it had been rendered in the state line. It was contended on 
behalf of the plaintiffs that their equity commenced before the légal 
title of the défendant was consummated, and their pre-existing rights 
under the statute were impaired by his intrusion into military lands 
reserved for the plaintiffs. It was contended, further, that the person 
under whom they claimed had a right to elect among ail the vacant 
lands on the reserved territory, and this right of élection had been nar- 
rowed by the defendant's patent. Chief Justice Marshall, speaking of 
the patent in the case, said : 

"It is not doubted that a patent appropriateB land. Any defects In the pre- 
liminary steps, wbich are required by law, are eured by the patent. It Is a 
title froni its date, and bas always been held conclusive against ail those 
whose rights dld not commence previous to Its émanation. * • • If a pat- 
ent lias been issued irregularly, the government may provide means for re- 
pealing it ; but no individual has the right to annul it, to consider the land 
as stll! vacant, and to appropriate it to hlmself." 

The decree of the lower court sustaining the patent and refusing 
the plaintiffs a decree for a conveyance was accordingly afhrmed. 

The récent case of Burke v. Southern Pacific Railroad Co., 234 U. 
S. 669, 34 Sup. Ct. 907, 58 L. Ed. 1527, was aiso a suit in equity where- 
in the plaintiff claimed title to minerai lands under certain mining loca- 
tions made pursuant to the mining laws of the United States. The 
lands had 15 years previously been patented to the Southern Pacific 
Railroad Company under a congressional grant which excluded ail min- 
erai land other than iron and coal lands. The patent contained a clause 
providing : 

"Excluding and exceptlng ail minerai lands, should any such be found, in 
the tracts aîoresaid ; but this exclusion and exception, aceording to the terms 
of the statute, shall not be construed to include coal and iron lands." 

The plaintiff alleged in the bill of complaint that it was not within 
the power of the United States to dispose of the minerai lands de- 
scribed in the patent to the Southern Pacific Railroad Company; that 
said lands had been segregated from the public domain and the bén- 
éficiai title reserved for mining locators, while the légal title was being 
held in trust for said locators and their successors. The court was ac- 
cordingly asked to protect plaintiff 's rights by injunctive process con- 
trolling the patent issued by the government. Demurrers to the bill 
were sustained, and the bill dismissed. Upon appeal to this court a 
number of questions were certified to the Suprême Court of the Unit- 
ed States, among others the following: 

"Does the fact that the appellant was not in privlty with the government 
in any respect at the time vphen the patent was issued to the railroad Com- 
pany prevent him from attacking the patent on the ground of fraud, error, 
or irregularity in the issuance thereof as was alleged In the bill?" 

To this question the court answered, "It does," citing Hoofnagle v. 
Anderson, supra, and other cases in support of that answer. In our 
opinion the cases cited hâve determined the law applicable to the prés- 
ent case. 
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The case of Little Rock & Ft. Smith R. R. Co. v. Howell, 31 Ark. 
119, 127, cited by counsel for the plaintiffs in support of his position, 
does net state any proposition contrary to the law of thèse cases. In 
the case cited the Congress of the United States, by Act Feb. 9, 1853, 
c. 59, 10 Stat. 155, granted lands to the states of Arkansas and Mis- 
souri to aid in the construction of a railroad f rom a point on the Missis- 
sippi river, opposite the mouth of the Ohio river, in the state ot Mis- 
souri, via Little Rock, to the Texas boundary hne, near Fulton, in Ar- 
kansas. The act provided that where the United States had sold any 
of the lands granted, or where the right of pre-etnption had attached 
to any of the lands in the grant, other contiguous lands might be se- 
lected by the state in lieu of the lands sold or pre-empted. This is a 
familiar provision which has been incorporated in ail subséquent rail- 
road land grants. The Législature of the state of Arkansas, by act ap- 
proved January 16, 1855, amended November 26, 1856, conveyed the 
lands in that state to the Cairo & Fulton Railroad Company upon cer- 
tain conditions and limitations. A similar grant was made to the Little 
Rock & Ft. Smith Branch Road. Among other conditions contained in 
the grant was one providing that : 

"Every person who, on the 9th day of Fehruary, 1853, occupied by rési- 
dence and cultivation tbereon any tract of land comprised In tlie grant made 
by virtue of and under the provisions of said act of Congress of February 9, 
1853, may purchase from" the railroad company, "at two dollars and fifty 
cents per acre, the légal subdirisions of such land as shall include hls rési- 
dence and actual improvements, not to exceed one quarter section, by eom- 
plying with the followlng conditions," etc. 

The grantees under this act failed to construct the railroad as re- 
quired, and the Législature, by act dated February 1, 1859, continued 
the grant under similar conditions and limitations as to prior settlers, 
among others that of the right of prior occupants to purchase land 
under the continued grant and extending such right to a later date. 
The act provided that : 

"Every person who, on the Ist day of November, 1858, resided on or culti- 
vated any Improvement on any of the land comprised in the grant made by 
virtue of the act of Congress, approved February 9, 1853, may purchase from" 
the railroad company "at two dollars and fifty cents per acre, one hundred 
and sixty acres, which may include the actual résidence, or the farm of such 
person, as he or she chooses to elect, by complying with the conditions pre- 
scribed," etc. 

The plaintifï in the case, one Howell, on the Ist day of November, 
1858, resided on and cultivated a tract of 126.54 acres within the grant 
made by Congress to the state of Arkansas, and within the grant to the 
Little Rock & Ft. Smith Branch Road. He applied to that railroad 
company to purchase this tract of land, ofïering the price of $2.50 per 
acre. It was objected that, by reason of the omission of the name of 
the Little Rock & Ft. Smith Branch Road from the restrictive clause 
of the act, that road was not bound by it. The court held that the act 
was clearly intended to include that road, and that, having accepted 
the grant, it was bound by its conditions, using the language quoted by 
counsel for the plaintiffs in this case, as f ollows : 
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"The provision conferring on occupants the rlght to purchase 160 acres, in- 
cluding their improvements, at $2.50 per acre, was a just and reasonable 
one, tlie priée so fixed being twice tliat at whicl) the government offered them 
previous to the grant to the state, and the appellant, accepting the grant upoii 
the terms and conditions imposed, must be held to abide by and perform tnem." 

There is nothing in this case supporting plaintiffs' contention. Aside 
from the question whether the Little Rock & Ft. Smith Branch Road 
was bound by the provision in the grant in which its riame was omit- 
ted, there was no controversy as to the right of a prior settler under 
the gênerai grant to purchase the land at $2.50 per acre. The benefi- 
ciaries under the statute were distinctly pointed out and identified by 
their prior occupancy of the land held by them, and the plaintiff, claim- 
ing as such beneficiar)^, connected himself with the original source of 
title prior to the grant to the railroad company. The cases admitting 
a right of action against a subséquent grantee under such a statute and 
under such circumstances are too numerous to be cited; but they do 
not aid the plaintiffs in this case. This is net — 

"a suit to hâve one to whom a patent bas been issued declared a trustée for 
another vfIio at the time of its Issue had acquired such a right to the land. 
as to entitle him to that forin of équitable relief." Burke v. Southern Pacific 
R. R. Co., supra. 

The plaintiffs were not prior occupants or holders of the lands claim- 
ed by them, and they hâve not otherwise connected themselves with 
the original source of . title. Whatever trust remains to be enf orced 
may be determined by a suit on the part of the United States against 
the holders of the légal title, and it appears from the bill of complaint 
that such a suit has been commenced and is now pending in the United 
States District Court for the District of Oregon, having been brought 
under résolution of Congress of April 30, 1908, authorizing and direct- 
ing the Attorney General of the United States to institute and proseciite 
such a suit. 

The decree of the lower court is afïirmed. 



BERGDOLL v. HARRIGAN. 

(Circuit Court of Appeals, Thlrd Circuit. November 16, 1914.) 

No. 1851. 

Bankbijptcy (§ 306*) — Appeal — Review — Haemless Ebrob — Admission of 
Evidence. 

în an action by the trustée of a bankrupt corporation to recover as a 
voidable préférence a suni paid by the bankrupt a week before the bank- 
ruptcy to défendant, who until a day or two before had been its prési- 
dent, the admission in évidence, as bearing on the questions of insolvency 
and defendant's knowledge or means of knowledge, of the inventory and 
appraisement made in the bankruptcy proceedlng, was not prejudicial to 
défendant, where plaintiff also introduced a witness who, testifying from 
his own knowledge, aided only by the inventory, placed a valuation on 
the proi)erty at the time of the payaient, as assets of a going concern, of 

*For other csises see saine toolc & i number in Dec. & Am. Digs 1907 to date. & Rep'r Indexas 
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nearly double the amount of the appralsement, whlch thereupon became 
Immaterlal, slnce plalntiff was bound by the valuatlon made by his own 
witness. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 306.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by Frank A. Harrigan, trustée in bankruptcy of the Louis J. 
BergdoII Motor Company, against Erwin R. Bergdolî. Judgment for 
plaintifï, and défendant brings error. Affirmed. 

Joseph Gilfillan, of Philadelphia, Pa., for plaintifï in error. 
Joseph W. Catherine and Frank A. Harrigan, both of Philadelphia, 
Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This action was brought by the trus- 
tée of the Louis J. Bergdolî Motor Company, bankrupt, hereinafter 
referred to as the Company, against Erwin R. Bergdolî, at one time 
a créditer of the Company, and hereinafter called the défendant, to 
recover from him the sum of $31,270, which it is alleged he received 
from the Company as a preferential payment within the meaning of 
the Bankruptcy Act. The jury rendered a verdict for the plaintifï for 
the full amount of the claim and interest. 

Of the several assignments of errors, those which require a state- 
ment of our conclusions are that the trial court erred, first, in refusing 
to instruct the jury to return a verdict for the défendant ; and second, 
in admitting in évidence the inventory and appraîsement of the bank- 
rupt estate. 

It appears from the testimony that the Louis J. Bergdolî Motor 
Company was incorporated on the 18th day of March, 1912, and en- 
gagea in the manufacture and sale of automobiles. Its capital stock 
consisted of 3,000 shares, of which Louis J. Bergdolî, its président, 
held 2,998 shares. On December 12, 1912, Charles A. and Erwin R. 
Bergdolî, brothers of Louis J. Bergdolî, were negotiating with Louis 
J. Bergdolî for the purchase of his stock in the Company, and were 
appointed by him an executive committee to manage the Company's 
business. Upon assuming those duties, they, or one or the other of 
them, were furnished with a statement of the financial standing of 
the concern under date of December Ist preceding, which showed the 
net assets then to bave been something over $113,000. On January 8, 
1913, the 2,998 shares of the capital stock of the Company owned by 
Louis J. Bergdolî were transf erred by him to his brother Erwin R. 
Bergdolî, the défendant, for the considération of $1, and thereafter 
within the same month Erwin R. Bergdolî became président, and to- 
gether with his brothers, Charles and Grover, became a director of 
the Company, from which time until March 7, 1913, the défendant with 
his last-named brothers managed and controlled the business and af- 
fairs of the Company. 

*For other casea see same topic & 5 nomebb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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Statements of resources and liabilities, as well as of profits and luss- 
es, were made by the bookkeeper under dates of January 1, February 
1, and March 1, 1913, showing net assets of the Company on those 
dates to hâve been about $90,000. Between January 15 and February 
25, 1913, the défendant loaned the Company on open account, by sev- 
eral payments, sums of money aggregating $31,270, and on February 
27th thereafter the loan account was closed and notes of the Company 
were given the défendant for the amount of each individual loan. 
The funds so loaned were disbursed in the conduct of the business of 
the Company and commingled with its assets, and no effort was made 
at the trial by the défendant to trace them into any of the assets in 
the possession of the Company when the alleged preferential payment 
was made, or into assets which subsequently came into the possession 
of the receiver or the trustée of the Company after the filing of the 
pétition in bankruptcy. 

On March 5, 1913, the défendant transferred 2,997 of his shares 
of stock to his mother, Emma C. Bergdoll, and the remaining shares of 
stock were transferred to individuals who neither purchased them nor 
were cognizant of the fact that the shares had been transferred to 
them ; the transf er being effected and the new certificates being signed 
by the défendant, Erwin R. Bergdoll, président, and countersigned by 
Charles A. Bergdoll, treasurer, of the Company. On March 7, 1913, 
the défendant and his brothers resigned as officers and directors of 
the Company, and the three persons to each of whom one share of 
stock had been issued on March 5th, were elected directors in their 
places. Thèse were ignorant of the fact that they were stockholders 
and of their élection as directors until some period thereafter, two of 
them never having attended a meeting of stockholders or of the board 
of directors of the Company. 

On Saturday and Sunday, March 8th and 9th, following, motor cars 
in course of construction and motor parts to the value of $31,638.25 
were transferred from the Company's plant to the premises of another 
concern, known as the Bergdoll Machine Company, then owned by the 
défendant, the transfer being made without authority of the Board 
of Direétors of the Motor Company and without knowledge of its 
officers. On Monday, March lOth, being the day following the day of 
the transfer of the cars and parts, an employé of the Machine Com- 
pany handed an employé of the Motor Company a mémorandum of 
the merchandise transferred to the Machine Company, showing the 
price at which it was purchased or taken over, and delivered to him 
the Machine Company's check in payment therefor, which was at once 
deposited in bank to the crédit of the Motor Company. The Motor 
Company thus being in funds, the employé of the Machine Company 
instructed the employé of the Motor Company to make out a check 
to the défendant in payment of the notes of the Motor Company held 
by the défendant. This was donc, and in this way it is claimed that 
Erwin R. Bergdoll, the défendant, secured from the Motor Company 
the return of the money which he had loaned it. 

The alleged preferential payment was made on March 10, 1913, the 
pétition in bankruptcy was filed against the Motor Company on March 
217 F.— 60 
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17, 1913, and tlie Company was adjudged bankrupt on April 11, 1913. 
As évidence of its insolvency, and of the defendant's knowledge of its 
insolvency, and of the preferential character of the payment at the 
time it was made, there was introduced testimony showing that the 
Company was without crédit, that its creditors were dunning it for 
overdue accoimts, that a very considérable portion of its accounts col- 
lectible was bad, and that its physical assets, carried upon the books 
at their cost price, were old, obsolète, and depreciated in value. It 
was further shown that, while the assets of the Company were approx- 
imately $91,000, its known liabilities amounted to $167,000, making 
a déficit of $75,497.88, to ail of which information it is claimed the 
défendant had access, and with al! of which it is alleged he was entirely 
familiar. 

Opposed to this testimony, the défendant, for his défense, relied 
chiefly upon évidence of his ignorance and lack of opportunity to know 
of the Company's insolvency and of the preferential character of the 
payment. 

The trial judge submitted two issues to the jury : First, whether the 
Company was insolvent on the date of the alleged preferential pay- 
ment; and second, whether the défendant, from the surrounding cir- 
cumstances, knew that the Company was insolvent, or had reasonable 
cause to believe that it was insolvent, and that the payment of its debt 
to him would give him a préférence over its other creditors. 

Without giving to the testimony an extended considération in this 
opinion, it is entirely clear that the court below committed no error in 
refusing to withdraw from the jury the questions of the Company's 
insolvency and of the defendant's knowledge of an intended préfér- 
ence in paying its debt to him. 

The remaining question for considération is whether the trial court 
erred in adraitting in évidence the inventory and appraisement of the 
bankrupt estate of the Motor Company. The most pertinent objec- 
tions made by the défendant to the admission of the inventory and 
appraisement are that the inventory was made up of personal prop- 
erty that had ceased to be a part of a live and going concern, and that 
the appraisal thereof was of property that had then become dead, 
and that, as the appraisers were not in court in the action against him, 
the défendant was deprived of a right to cross-examine them upon 
their appraisement. 

Oliver A. Bickel, an employé of the Motor Company, produced as 
a witness for the plaintiff, testified that he was familiar with the 
quantity, character, and value of the personal assets and stock of the 
Motor Company at and before the time of its failure; that in Febru- 
ary, 1914, at the request of counsel for the trustée, he made an esti- 
mate of the value of the stock which the Motor Company had in 
March, 1913, using the inventory and appraisement of the appraisers 
in the bankruptcy proceeding only to refresh his memory of the quan- 
tity and character of the stock then on hand, and estimated the same 
was worth at that time about $65,000. This testimony respecting the 
value of the Company's assets on that date, made with the inventory 
and appraisement before the witness, and with the assistance which 
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the data thereby supplied him as to the quantity, but not the value 
of the stock on hand, and considered with respect to its value as an 
asset of a going concern at the crucial period of March, 1913, was 
given and received in évidence. This testimony was produced by the 
plaintiff, and formed the basis of his claim of the Motor Company's 
insolvency on March 10, 1913, and by that testimony the plaintiff was 
bound, notwithstanding the value of the same assets was shown by 
the inventory and appraisement made in the bankruptcy proceedings 
to amount only to the sum of $36,621.49. 

The défendant neither cross-examined the witness with relation ta 
the figures of the inventory and appraisement nor controverted them 
by testimony of his own. The défendant may hâve failed to do this 
because it was clearly to his advantage to accept the higher figures 
placed upon the assets by Bickel than to hâve engaged in a controversy 
concerning the lower figures placed upon them by the inventory and 
appraisement. The testimony of Bickel in giving to the Company's 
assets a value as parts of a live and going business in March, 1913, 
thus met the defendant's first objection that the inventory and ap- 
praisement was of stock that was dead ; and his second objection was 
met by the fact that the plaintiflf was bound by the higher figures given 
by his witness Bickel as to the Company's assets at the time of the 
alleged preferential payment, without regard to the lesser figures of 
the appraisement. Therefore the lack of opportunity afforded the de- 
fendant to cross-examine the appraisers upon a matter that had ceased 
to be controlling, in view of the testimony of Bickel, deprived the 
défendant of no right and did him no préjudice. And this the de- 
fendant must himself hâve thought, in view of his opportunities to 
cross-examine Bickel upon the figures of the appraisement, and to 
controvert them by testimony of his own, of neither of which op- 
portunities did he avail himself. 

We find nothing in the conduct of the trial below that deprived the 
défendant of any right or subjected him to any préjudice. 

The judgment below is affirmed. 



HERMANN v. HALL et al. 

(Circuit Court of Appeals, Nlnth Circuit October 5, 1914.) 

No. 2371. 

Pbincipal and Agent (§ 69*) — Puechabe of Pbopertt bt Agent — Suit to- 
Set Aside. 

Complainant and his wife authorized défendant, as thelr agent, to sell 
certain land of the wife for $4,000, and sent him a power of attorney to 
convey the same. He made a sale to two purchasers for $4,400, took their 
note for $100, to apply on the price until the tltle was exaniined and ap- 
proved, and gave them a receipt describing the land and terms of sale. 
Meantime they deelded to form a syndicate to take the land, but wheii 
the time came to make the payment one member, who was to take a one- 
twelfth interest, failed to do so, and at the soUcitation of one of the pur- 
chasers défendant took his place. The price receh'ed was the full value 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, <i Rep'r ladexes 
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of the land at the tlme. Eeld, that the rule that a pnrchase by an agent 
is voidable, regardlesp; of the price pald, had no application; that when 
the purchasers gave their note and took the receipt a bindlng contract of 
sale was made, and défendants agency substantially ended ; that défend- 
ants pnrchase was not from his principal, but from the original pur- 
chasers; and, in the absence of actual fraud, complainant was not enti- 
tled to hâve the sale set aside in equlty. 

ri<ld. Note. — For other cases, see Principal and Agent, Cent. DIg. §§ 130- 
145 : Dec. Dig. § 69.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; R. S. Bean, Judge. 

Suit in equity by Christian Hermann against John F. Hall and oth- 
ers. Decree for défendants, and complainant appeals. Affirmed. 

Suit in equlty by plaintiH to quiet title to certain real property situated lu 
Coos county, Or., and to set aside and bave declared null and void, on the 
ground of alleged fraud, certain deeds purporting to convcy the légal title to 
the land in controversy to the défendants. 

On November 7, 1903, the plalutiff, Christian Hermann, and his wife, Dora 
Hermann, résidents of the German Empire, made, executed, and delivered to 
the défendant John F. Hall a power of attorney, wherein the latter was ap- 
pointed their true and lawful attorney, and as such, among other things, was 
empowered to sell and dispose of certain properties owned by Dora Hermann, 
situated in the state of Oregon, ineluded In vi^hich was the property involveil 
in this suit, more particularly described as the N. E. % and lot 2 and tlie 
W. Va of the S. B. % of section 36, township 25 S., of range 13 W. of the Wil- 
lamette meridian. ïhe défendant entered upon his duties as such attorney 
and continued to act in that capacity from the date of his appointment untll 
the death of Dora Hermann on the ISth day of September, 1905. On that date, 
Christian Hermann, the plaintiff in this suit, as the sole heir at law of the 
décèdent, became, under the laws of the German Elmpire, the owner of and 
entitled to the possession of ail property of which his wife was seised at the 
time of her death. 

Some time in the month of May, 1905, the défendant, as the attorney and 
agent of Dora Hermann and her husband, under the power of attorney ex- 
ecuted by them to him, entered into negotiations with Henry Sengstacken and 
L. D. Smith for a sale of the property above described to them. It appears 
from certain correspondence exchanged between the défendant and his prin- 
cipals that he had been authorized to sell the land for $4,000. No agreement 
for a sale of the property was reaehed between the défendant and Sengstacken 
and Smith until May 17, 1905, on which date the transaction was closed ; 
Sengstacken and Smith agreeing to pay for the property the sum of $4,400. 
ïhe purchasers gave to the défendant their promissory note for the siïm of 
$100, payable in 10 days after date, to be applied on the purchase price of the 
property, and the défendant gave to the purchasers a receipt therefor. The 
receipt was not introduced in évidence, for the reason that it couid not be 
found ; but Sengstacken testified that it described the lands and the terms of 
the sale. The testimony of the parties tended to show that the terms of the 
.sale were that one-half of the purchase price should be paid in cash, and the 
remainder in one year; the unpaid balance to draw interest at the rate of 
6 per cent, per annum and to be evidenced by a note secured by a mortgage 
on the property. The cash payment of one-half of the purchase price was to 
be made, and the deed, mortgage, and note delivered, after the purchasers 
had had a reasonable time within which to examine the title to the land. 

It aiso appears from the testimony (which in ail substantial respects is with- 
out conflict) that after agreeing to purchase the property Sengstacken and 
Smith proceeded to interest other persons in the transaction, and that some 
time in the month of .Tuly, 1905, Sengstacken informed the défendant that he 
was going to take some other parties in with him and was going to form a 

•For other cases sea same topic & § numeer in Dec. & Ara. Dlgs. 1997 to date, & Rep'r Indexes 
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syndieate for the purchase of the land. The syndlcate, as orlglnally formert, 
togctber with the interest which each member thereof was to hâve In the 
property, was as foUows: Henry Sengstacken, three-twelfths ; L. D. Smith, 
three-twelf ths ; Stephen C. Rogers, two-twelfths ; J. J. Cllnkinbeard, two- 
twelfths ; D. L. Rood, one-twelfth ; and Herbert Rogers, one-twelfth. 

The title to the property having been passed upon satlsfactorily by the at- 
torneys for the purchasers, August 30, 1905, was flxed upon as the date for 
maklng cash payment of one-half of the purchase priée and delivering the 
deed, mortgage, and note. On the mornlng of that date, Herbert Rogers, who 
had agreed to take a one-twelfth interest in the property, informed Seng- 
stacken that he had "changed his mind" about taking an interest for the rea- 
son that he did not eonsider it a good investment. During the morning of 
that day S. C. Rogers and Cllnkinbeard went to the office of the défendant, 
and each paid to him the sum of $366.65, representing thelr proportlonate in- 
terests in one-half of the purchase priée of the property. Later in the day 
Sengstacken went to the office of the défendant and informed him that Her- 
bert Rogers had refused to take the one-twelfth interest in the property. He 
then sald to the défendant: "What's the matter with you taking his interest? 
You are getting a commission out of this for selUng this land, and you might 
as well take this to close it up." The défendant repUed that he would talk 
the matter over with his brother, James T. Hall, who was also his law part- 
ner. Sengstacken then pald to the défendant the sum of $1,466.70, which rep- 
resented his three-twelfths interest in one-half of the purchase prlce, the 
three-twelfths interest of Smith, and the one-twelfth interest of Rood. The 
next morning Sengstacken again saw the défendant, and was informed by the 
latter that he had talked the matter over with his brother, and that they 
had concluded that they would purchase the one-twelfth interest in the prop- 
erty which Herbert Rogers had refused to take. 

Sengstacken testifled that he had no knowledge or notice of any kind, prier 
to August .30, 1905, that the défendant was to take any interest in the prop- 
erty. Smith testified to the same effect; and Stephen C. Rogers, D. L. Rood, 
Herbert Rogers, and J. J. Cllnkinbeard testifled that they did not know and 
were not informed that the défendant had taken an interest in the property 
for periods varying from one month to one year after the agreement had been 
consummated and the one-half of the purchase price paid in cash. 

It was agreed that the title to the property should be placed in the name 
of the Title Guarantee & Abstract Company, and on August 31, 1905, the de- 
fendant, as attorney, acknowledged and delivered to the Abstract Company, 
as trustée, a deed for the property involved in this suit. It appears from the 
testimony that a note, together with a mortgage on the property, were exe- 
cuted by the Abstract Company. Neither the note nor the mortgage was in- 
troduced In évidence, and the record is silent as to the actual date of their 
exécution and delivery. 

On or about October 2, 1905, the Abstract Company issued a certlficate to 
each of the purchasers, including the défendant, evidencing their respective 
interests in the land held in trust by it for them. Various assignments of 
the interests held by the respective parties were subsequently made, whereby 
Sengstacken, Smith, and one Z. T. Siglin acquired ail of the Interests of the 
other purchasers. The parties last named then caused to be organized and 
incorporated, under the laws of the state of Oregon, the Eastside Land Com- 
pany. On July 22, 1911, the Title Guarantee & Abstract Company conveyed 
ail of its right, title, and interest in and to the property, as trustée, to the 
Bastside Land Company, and the latter company is now the owner and holder 
of the property, with the exception of certain lots and blocks which hâve been 
conveyed to the various parties named as défendants in this suit. 

Robert J. Upton and St. Rayner & St. Rayner, both of Portland, Or., 
for appellant. 

C. R. Peck and C. A. Sehlbrede, both of Marshfield, Or., for appel- 
lees. 

Before GILBERT, ROSS, and MORROW. Circuit Judges. 
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MORROW, Circuit Judge (after stating the facts as above). The 
plaintiff bases his right to the relief prayed for in his complaint upon the 
rule, laid down by the text-writers and adhered to in many authorita- 
tive décisions, that if an agent in the sale of property of his principal 
purchases it himself, or any interest therein, either directly or through 
the instrumentality of a third person, without the knowledge or consent 
of the principal, the sale is voidable, and may be set aside at the option 
of the principal ; that in a transaction of that nature the amount of 
the considération, the absence of undue advantage, and similar con- 
sidérations, are whoUy immaterial; and that nothing will defeat the 
principal's right to avoid the transaction, save and except his own con- 
firmation after full knowledge of ail the facts. Mechem on Agency, 
§§ 455, 461 ; Michoud v. Girod, 4 How. 503, 11 L. Ed. 1076; Gardner 
V. Ogden, 22 N. Y. 327, 78 Am. Dec. 192; Grumley v. Webb, 44 Mo. 
444, 100 Am. Dec. 304 ; Mills v. Goodsell, 5 Conn. 475, 13 Am. Dec. 
90; Bain v. Brown, 56 N. Y. 288. 

But that rule has no application to the facts of this case. The un- 
contradicted testimony showed that Dora Hermann authorized the de- 
fendant to sell the property for $4,000, and that the défendant entered 
into negotiations with Sengstacken and Smith for the sale of the prop- 
erty in controversy some time in the early part of the month of May, 
1905, and on the 17th of that month the sale was consummated and the 
transaction closed ; the défendant, as attorney for the plaintiff and his 
wife, agreeing to sell the property to Sengstacken and Smith, and the 
latter agreeing to buy the same, at the price of $4,400, or $400 in ex- 
cess of the amount Dora Hermann was willing to take for the property. 
On that date the purchasers gave to the défendant a promissory note, 
signed by both of them, for the sum of $100, payable in 10 days after 
date, to be applied on the purchase price of the property. The testi- 
mony also showed that, upon delivery of the promissory note, a re- 
ceipt therefor was given to the purchasers by the défendant, wherein 
were set forth a description of the land and the terms of the sale. 
The receipt was not introduced in évidence, for the reason that it 
had been lost or misplaced, and could not be found. Testimony as to 
the contents of the receipt was then properly admissible, and this tes- 
timony showed that the terms of the sale were that one-half of the 
purchase price should be paid in cash ; the remaining half to be paid in 
one year, to bear interest at the rate of 6 per cent, per annum, and to be 
evidenced by a note secured by a mortgage on the property. 

The delivery by the purchasers to the défendant of the promissory 
note as part payment on the purchase price of the property, and the 
delivery by the latter to the purchasers of the receipt stating the terms 
of the sale and containing a description of the property, constituted an 
actual bona fide sale of the property by the défendant, as attorney, 
to Sengstacken and Smith — a sale so far completed that it could hâve 
been enforced by either the vendor or the vendees. The agency of 
the défendant thereupon, in ail material respects, terminated. No in- 
timation of any nature was made at that time, nor had any been made 
at any time prior thereto, that the défendant should become the pur- 
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chaser of an interest in the property. The property was sold outright 
to Sengstacken and femith, without any restrictions or conditions. 

The court below held that the charge of fraud in the transaction 
was not sustained, and in this finding we concur. Counsel for the 
plaintifï seek to draw the inference that there was coUusion between 
the défendant and the purchasers, at the time the latter agreed to pur- 
chase the property on May 17, 1905, from the fact that the défendant 
did not inform Dora Hermann, at the time of the delivery of the deed 
of August 31, 1905, or thereafter, that he had purchased an interest in 
the property. But we do not think that the failure of the défendant 
to so inform his principal furnishes any support for the inference that 
the défendant was acting in bad faith. The seller was in no degree 
prejudiced by being kept in ignorance as to who the real purchasers of 
the land were. She received, not only the price which slie herself had 
put upon the land, but $400 in excess thereof ; and the testimony shows 
beyond ail doubt that the sum thus received was at that time the fair 
value of the land. Who the purchasers were was a matter of indiffér- 
ence to her, so long as the price which she asked was paid in full. 
Glover v. Layton, 145 111. 92, 34 N. E. 53, 55. 

After Sengstacken and Smith had themselves agreed to purchase 
the property, they proceeded to interest others in the transaction with a 
view of forming a syndicate ; but that arrangement was one in which 
the purchasers only were interested. It was in no respect binding upon 
the défendant or his principal. The first suggestion that the défendant 
should purchase an interest in the property was made on the 30th day 
of August, 1905, more than three months after the sale of the prop- 
erty had been made to Sengstacken and Smith. The purchase by the 
défendant on that date of a one-twelfth interest in the property was, 
under such circumstances, in no sensé a purchase from his princi- 
pal. It was a purchase from Sengstacken and Smith, who were obli- 
gated as purchasers to pay the purchase price in the event it should be 
found upon examination of the abstract of title that the tîtle to the 
land was in Dora Hermann. 

The true rule applicable to the facts of this case is laid down by the 
Suprême Court of the United States in the case of Robertson v. Chap- 
man, 152 U. S. 673,14 Sup. Ct. 741, 38 L. Ed. 592. In that case one 
Polk had been appointed as agent of the plaintiflf, Robertson, for the 
purpose of selling certain real property to M. O'Donohoe. O'Donohoe 
was unable to complète the payments under his contract of purchase, 
and before the deed was delivered to O'Donohoe, and while the same 
was in the hands of Polk and his partner, Chapman, as agents, to be de- 
livered upon payment of the balance of the purchase price of the land, 
Polk took over O'Donohoe's contract and completed title in himself. 
Robertson subsequently brought suit against the agents to set aside 
the transaction, on the theory that Polk could not properly hâve taken 
title to the property. Mr. Justice Harlan, delivering the opinion of the 
Suprême Court, said : 

"If an agent to sell efifects a sale to himself, under the cover of the name 
of another person, he becomes, In respect to the property, a trustée for the 
principal, and at the élection of the latter, seasonably made, will be compelled 
to surrender it, or, if he has disposed of it to a bona flde purchaser, to ac- 
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count, not only for Its real value, but for any profit realized by hlm on sueh 
resale. And this will be done upon the demand of the principal, although It 
xatiy not appear that the property, at tlie tlme tlie agent Iraudulently acquired 
it, was worth more tlian be paid for It. The law will not, in such case, im- 
pose upon the principal the burden of proving that he was in fact injured, and 
will only inqulre whether the agent has been unfaithful in the discharge of 
his duty. While his agency continues he must act, in the matter of such 
agency, solely with référence to the Interests of his principal. The law will 
not permit him, without the knowledge or assent of his principal, to occupy a 
position in which he will be tempted not to do the best he may for the prin- 
cipal. It is earnestly contended that the évidence brings the présent case 
wlthln the opération of thèse principles. In this vlew of the facts we do not 
concur. The charge against Polk of dereUction of duty is not sustained. 
While there is some évidence tending to show that he desired, from the out- 
set, to acquire an interest in this property, it does not appear that he intended 
to practice any déception upon the plaintlfif. At any rate, he was not in fact 
interested In the offer made by O'Donohoe. The latter purehased on his own 
account, exclusively, and without any understanding that Polk was to be- 
come interested with him, or should take his place in the purchase. Polk had 
no expectation, when O'Donohoe's ofifer was aecepted, of becoming the owuer 
of the property. 

"The only circumstance in the case Indieating a want of frankness, on the 
part of Polk, in his letters to the plaintlff, was a statement in the letter of 
January 22, 1886, implying that he had actually collected the cash payment 
of $1,000. His explanation of this statement is that he had not been as dili- 
gent as he should hâve been in coneluding the business, and he did not sup- 
pose it was of any conséquence to the plalntiff whether the 31,000 came from 
hlm or from O'Donohoe. It would hâve been more consistent with the truth 
if he had then stated that he had agreed, or would agrée, with O'Donohoe, to 
take the property, and therefore, as between himself and O'Donohoe, he was 
bound to make good the latter's obligations to the plaintlff. But the failure 
of Polk to notify the plalntiff of his agreement with O'Donohoe, immediately 
upon its being made, cannot affect any right acquired by hlm under that 
agreement The sale to O'Donohoe was so far consummated that nelther party 
was at llberty to undo what had been done. O'Donohoe exeeuted his notes 
for the deferred payments, and, his wife unlting with him, gave a mortgage 
to secure them. The notes and mortgage were delivered to, and aecepted by, 
the plalntiff, who exeeuted a deed to O'Donohoe, and placed It in the hands 
of Polk, to be delivered to O'Donohoe whenever a decree for the sale of the 
property was obtained, and upon the payment of the §1,000 stipulated to be 
paid in cash; so that, at the time Polk took the property from O'Donohoe, 
it was not in the power either of the plalntiff or of O'Donohoe to rescind the 
contract between themselves, and Polk's agency for the sale of the property 
had. In every material sensé, termlnated. Nothing then stood In the way 
either of O'Donohoe agreeing that Polk should take the property, or of Polk 
becoming a purchaser from him. If the sale to O'Donohoe was an actual sale, 
in good falth, so far as Polk had any agency In effeeting it — if the contract 
between the plaintiff and O'Donohoe had been so far exeeuted, at the time 
Polk took O'Donohoe's place in the purchase, that It could not be reseinded 
by either party to it — then Polk's agency In selling the property did not pre- 
vent him from purchasing from O'Donohoe ; and his failure to give notice of 
his purchase, immediately upon its being made, cannot be regarded as a fraud 
upon the rights of the plaintifC. A real bona fide sale of the property, through 
the agency of Polk, and upon the terms prescrlbed by the plaintiff, and which 
sale was substantially completed between vendor and vendee, intervened be- 
tween Polk's acceptance of the position of agent and his purchase of the prop- 
erty from the plalntiff's vendee. Upon this ground, the decree below can be 
sustained without impa4ring In any degree the rule that an agent will not be 
permitted to become the purchaser, without the knowledge or consent of his 
principal, of property committed to hlm for sale." 

It may also be stated, as a gênerai rule, that in ail cases of the na- 
ture of the one now under considération the décision dépends upon 
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the application to the particular facts of the rule of disqualification. 
In those cases where a conflict between duty and self-interest bas been 
shown, the purchase bas been held voidable, regardless of the man- 
ner in which or by wbom the sale was made. Marquam v. Ross, 47 
Or. 374, 405, 78 Pac. 698, 83 Pac. 852, 86 Pac. 1. In the présent 
case no such conflict is made to appear. The défendant secured pur- 
chasers for the property, not, indeed, at the price at which he had been 
authorized to sell, but at a price in excess thereof. Upon the con- 
summation of the sale bis duty to his principals ceased. The sale was 
consummated, as we bave shown, on the I7th of May, 1905, and noth- 
ing then stood in the way of his agreeing three months thereafter to 
purchase an interest in the property. 

The judgment of the court below is affirmed. 



CHICAGO, ST. P., M. & O. RT. CO. v. EORVIO. 

(Circuit Court of Appeals, Eighth Circuit. October 26, 1914.) 

No. 4116. 

1. Carbibes il 320*) — Injuries to Passengebs — Depot Platfoem — Obstbuc- 

TiONs — ICE — Négligence — Question fob Juey. 

In an action for injuries to a passenger by falling on a ridge of ice on 
defendant's dépôt platforni as the passenger was passing to his train, 
whether the ice formed on the platform on the day of the accident, or 
had negligently been perniitted to remain for one or more days prlor to 
the accident, held for the jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233. 1244, 1248, 131&-1325 ; Dec. Dlg, 
S 320.*] 

2. Evidence (| 359*) — Photographs — Chanoed Situation. 

Where, immediately after plaintiff had fallen on a ridge of ice on de- 
fendant's dépôt platform, the ice was covered wlth sait, which removed 
It, and there was no contre versy as to the other relative locations as dis- 
closed by the évidence, photographs of the platform, etc., taken two or 
three days after the accident, were properly excluded. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. §§ 1509-1512; 
Dec. Dig. § 359.*] 

In Errer to the District Court of the United States for the District 
of Minnesota; Charles A. Willard, Judge. 

Action by Bjorn Rorvig against the Chicago, St. Paul, Minneapolis 
& Omaha Railway Company. Judgment for plaintiff, and défendant 
brihgs error. Affirmed. 

George W. Peterson, of St. Paul, Minn., for plaintiff in error. 
Hammond & Farmer, of St. James, Minn., and S. B. Wilson, of 
Mankato, Minn., for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER and REED. Dis- 
trict Judges. 

SANBORN, Circuit Judge. The railway company, the défendant 
below, complains of a judgment against it for alleged négligence in 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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its failure to remove an accumulation of ice from îts platform at 
Madelia, Minn., which the plaintiff alleged caused him to fall and to 
break his hip as he was walking across the platform of the station 
to enter one of defendant's trains at about noon on January 16, 1912. 
The refusai of the court below to instruct the jury to return a verdict 
for the défendant at the close of the évidence, and its refusai to re- 
ceive in évidence two photographs of the place of the accident taken 
two days thereafter, are sp&cified as errors. 

Thèse facts were admitted or proved beyond dispute when the évi- 
dence was dosed : The railroad of the défendant extended east and 
west past the station at Madelia, which was on the north side of the 
railroad. On the south side of the station building was a bay window, 
and a platform between the station building and the track. Under the 
eaves of the sloped roof over this bay window there was, at the time 
of the accident, an accumulation of ice. upon which there was a light 
covering of snow. Plaintiff's witnesses testified that this accumulation 
was a rough ridge sloping north and south from Ij/^ inches to 3 inches 
thick, about 4 feet wide and 8 feet long. Defendant's witnesses tes- 
tified that it was from one-half inch to an inch thick, 6 inches wide, 
and 6 feet long. The weather was cold on the day of the accident, 
and for 10 days before. The maximum température on that day was 
15 degrees above zéro, and the minimum température 24 degrees be- 
low zéro. The mean maximum température for the first 16 days of 
January at New Ulm, 15 miles north Madelia, was 7.75 degrees below 
zéro, and the mean minimum température was 21.6 degrees below 
zéro. The plaintiff purchased a ticket from Madelia to St. James from 
the défendant and started to enter his train, which had arrived, when, 
as he was walking towards it, he stepped on the ice, fell, and was 
injured. After the accident one of the employés of the défendant 
put sait on the ice, and it was gone before the night of January 16, 
1912. 

The court charged the jury that, if the ice accumulated on the day 
of the accident, they must return a verdict for the défendant, but 
that, if it had been on the platform so long prior to that day that the 
défendant knew, or ought to bave known, of its présence, and if it was 
so rough and dangerous to passengers that persons of ordinary pru- 
dence in its situation would hâve removed it, and the défendant either 
knew, or ought to hâve known, its character and location before the 
day of the accident, they might return a verdict for the plaintiff, if 
they were of the opinion that the défendant failed to exercise ordinary 
care to prevent injury to its passengers by the accumulation of the ice. 
This charge of the court is not challenged. 

[1] "The position of the défendant," writes coun?el for the railway 
company in his brief, "is that plaintiff slipped on newly made ice, 
which had formed on the day of the accident by drippings from the 
eaves of the station building, which froze on striking the brick plat- 
form, forming a slight ridge of slippery ice." But the question wheth- 
er the ice was newly made on that day, or had been on the platform 
for many days, was the clear issue during the trial, which the jury 
decided against the company. Unless, at the close of the trial, ^he evi- 
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dence in support of that conclusion was so insubstantial that it was the 
duty of the court, after the verdict, to set aside the conclusion for waiit 
of substantial évidence to sustain it, there was no error in its refusai 
to direct a verdict for the défendant. To avoid a useless discussion 
in détail of the évidence for the plaintifï, it is conceded in the discus- 
sion of this case that the weight of the évidence was that the platform 
was cleared by the defendant's employés on the moming of January 
16, 1912, before the accident, and on the evening of January 17, 1912; 
that there was no ice on the platform at either of thèse times, or for 
days before; and that the ice on which the plaintifï fell was formed 
by drippings from the eaves on the morning of January 16, 1912. 

Notwithstanding this concession, the record discloses the fact that 
Mr. Beaman testified that he was the clerk of the hôtel at Madelia at 
the time of the accident, that he took the mail from the train in the 
night every night to the hôtel on a cart on runners or on a sied, that 
there was a rough ridge of ice on the platform under the eaves of the 
station building an inch and a half thick, 3 feet wide, and 12 feet long 
during at least four nights just preceding the accident, that he knew 
this because he saw it and drew his sied over it each night, that he 
took the sied over the ice, because it ran more easily there than over 
the other parts of the platform that were free from ice, that this ice 
was in the same condition during the four nights just preceding the 
accident, and that it was gone after the accident. The record also 
discloses the fact that Mr. Playfair testified that at the time of the 
accident he was the village marshal of Madelia, that it was a part 
of his duty to go to the railroad station every day, and he did so, that 
he was on duty from 1 o'clock in the afternoon until 3 o'clock in the 
morning each day, that he was acc'ustomed to help Mr. Beaman, the 
night clerk at the hôtel, to draw his mail across the platform, that they 
ran the sied or sleigh over the ice because it would run easy there, that 
at the time of the accident and for a week or ten days before that 
time there was a rough ridge of ice under the eaves of the roof on the 
station platform an inch and a half thick and 8 or 10 feet long. 

The testimony of thèse two witnesses was too clear, positive, and 
circumstantial to be disregarded by the trial court. It presented sub- 
stantial évidence in support of the finding of the jury, and a conflict 
of évidence on a material issue of fact, upon which the plaintiflf had 
the légal right to their verdict, and there was no error in the refusai 
of the court to take the case from the jury. 

[2] After the situation of the railroad, the station building, the plat- 
form, and other relative locations about which there was no contro- 
versy had been disclosed by the évidence, and the undisputed fact that 
the ice on the platform on the day of the accident had been removed on 
that day after the accident by the use of sait had been proved, the 
défendant ofïered in évidence two photographs of the railroad, plat- 
form, and the station building, taken two or three days after the ac- 
cident, and évidence that the condition of the platform was the same 
at the time the photographs were taken that it was at the time of the 
accident, except that the sait had caused the ice to disappear, and the 
court rejectec? this évidence. There was certainly no error in this 
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rulîng, because when this offer was made the only material issues in 
the case were the amount and condition of the ice on which the plain- 
tiff fell and the length of time it remained on the platform, and the 
offered évidence was neither relevant nor material to any of thèse is- 
sues. 

There was no error in the trial of this case, and the judgment below 
is affirmed. 



MIDLAND VALLEY R. CO. v. CONNBR. 
(Circuit Court of Appeals, Eighth Circuit. October 26, 1914.) 

No. 4063. 

1. Cabbieks (§ 316*) — Injuries to Pabsenqebs — Negliqence — Res Ipsa Lo- 

qtjittjb. 

The happening of an accident to a passenger is prima facie évidence of 
négligence on the part of the carrier, and, the passenger being in the 
exercise of due care, the burden rests on the carrier to show that Its 
whole duty was performed, and that the injury was unavoidable by hu- 
man foresight. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1261, 1262, 12S3, 
1285-1294 ; Dec. Dig. § 316.*] 

2, Carriers (§ 321*) — Injuries to Passengebs — Pleadinq and Proop — Res 

Ipsa Loquitur — Burden of Pkoof. 

Where, in an action for death of a passenger, plaintiff pleaded spécifie 
' acts of négligence on the part of the carrier, but no allégation of gên- 
erai négligence, an instruction, submitting the doctrine of res ipsa loquitur, 
and charging that such doctrine raised a presumpUon of négligence on 
the part of the carrier, and also shifted the burden of proof to the car- 
rier to show that its whole duty was performed, etc., was error. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1247, 1326- 
1336, 1343 ; Dec. Dig. § 321.* 

Burden of proof of négligence where passengers hâve been injured, see 
note to Southern By. Co. v. Myers, 32 O. C. A. 23.] 

In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action by Jennie C. Conner against the Midland Valley Railroad 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed and remanded, with directions. 

Edgar A. de Meules, of Muskogee, Okl. (Sol. H. Kauffman, oî 
Muskogee, Okl., on the brief), for plaintiff in error. 

Horace Speed, of Tulsa, Okl., and W. G. Robertson, of Muskogee, 
Okl. (Lewis A. Kean, of Muskogee, Okl., on the brief), for défendant 
in error. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SMITH, Circuit Judge. The Midland Valley Railroad Company, 
hereafter called the défendant, opérâtes a railroad from Tulsa, Okl., 
northwest through Osage county, in that state, to Silverdale, in Kan- 
sas. At Nelagoney this road crosses a line of the Missouri, Kansas 

•For other cases see same topic &. § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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& Texas, which extends through the county from northeast to South- 
west. At Nelagoney the defendant's railroad extends approximately 
east and west across the Missouri, Kansas & Texas. Immediately 
southeast of the crossing is a joint dépôt of the two companies. Jennie 
C. Conner, hereafter called the plaintiff, is the widow of Joseph F. 
Conner. On June 19, 1911, Joseph F. Conner came southwest on the 
Missouri, Kansas & Texas to Nelagoney. After staying there to a 
noon meal, he bought a ticket on the defendant's railroad to Paw- 
huska, the first station to the northwest. The freight train on which 
he expected to go was then in the yard. The ticket agent of whom 
he bought his ticket told him that he would hâve to go down in the 
yard and get on the train; "it wouldn't stop hère," meaning at the 
dépôt. He went down in the yard, and attempted to get on the ca- 
boose, and in doing so was killed. There is a serious conflict in the 
évidence as to whether the train was standing still when Mr. Conner 
attempted to enter it or was in slow motion. There was a verdict 
for the plaintiff, and the défendant sued out this writ of error. 

[1] The pétition contains five spécifie allégations of négligence, but 
no allégations of gênerai négligence. The court instructed the jury 
as follows: 

"The plaintiff complains tliat the death of her liusband was due to de- 
fendant's négligence in several partieulars, but the only ground whicli you 
will consider is in substance that whlle the deceased was a passenger of the 
railroad company, and attempting at 'its Invitation to board the eaboose of 
this freight train, the défendant, through its agents and employés in charge 
of the train, negligently and wlthout notice to him moved the train suddenly 
and quickly, whereby he was thrown down and dragged under it and came to 
his death. 

"In this case, it is incumbent on the plaintiff to show by a fair prépondér- 
ance of the crédible évidence that the railroad company was négligent to- 
ward the deceased while in the exercise of his right as a passenger in start- 
ing and movlng the train. Under the law, however, when it is shown by the 
évidence that a passenger is injured whlle the duty for taking care for his 
safety rests upon a railroad company and he is Injured by the opération of 
its train, then the presumption is that the injury was due to its négligence, 
and this shifts the burden of proof upon the company to show that the injury 
was not due to its négligence. 

• ***•••••* 

"The burden of proof rests upon the plaintiff to show that the accident was 
due to the alleged train opération by the défendant; but, if this is shown, 
then the law présumes the accident was due to the négligence of the railroad 
company; that is, a prima facie case of négligence is made out against the 
Company, devolving upon it the burden of showing that the accident was not 
due to its négligence." 

The défendant having objected to the last paragraph, the court said : 

"In View of the exception, the court will restate the burden hère, so that 
it will be clearly understood. The burden of proof is on the plaintiff to show 
by a prépondérance of the évidence that Mr. Conner had this invitation to go 
upon the eaboose at the time and place in question, and that he was injured 
at the time, and that he came to his death at the time, while he was accepting 
the invitation to go on board of the train, and that his death was due to the 
opération of the train, as alleged in the pétition. The law holds that where, 
under such circumstances, a passenger is injured by the instrumentallty of 
the railroad company, and that in this case would be the train opération, then 
the presumption arises that the injury or fatality was due to the négligence 
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of the Company in Its train opération, so that the burden then shifts over to 
the défendant company to show by a prépondérance of tbe évidence that the 
train opération was not négligent" 

It has been laid dovvn by the Suprême Court in Gleeson v. Virginia 
Midland Railroad Co., 140 U. S. 435, 11 Sup. Ct. 859, 35 L. Ed. 458, 
that: 

"Slnce the décisions in Stokes v. Saltonstall, 13 Pet. 181 [10 L. Ed. 115], 
and Eailroad Co. v. Pollard, 22 Wall. 341 [22 L. Ed. 877], it has been settled 
law in this court that the happening of an injurions accident is in passeuger 
cases prima facie évidence of négligence on the part of the carrier, and that 
<the passenger belng himself in the exercise of due care) the burden then 
rests upon the carrier to show, that its whole duty was performed and that 
the injury was unavoidable by human foresight. The rule announced in those 
cases has received gênerai acceptance, and was followed at the présent term 
in Inland & Seaboard Coasting Co. v. ïolson, 139 U. S. 551 [11 Sup. Ct. 653, 
35 L. Ed. 270]." 

The court was doubtless attempting to embody the maxim, "Res 
ipsa loquitur." It is a matter of grave doubt as to whether this rule 
has any application to this case. It has been many times held that 
where the plaintifï allèges spécifie acts of négligence, instead of gên- 
erai négligence, it has no application whatever. McGrath v. St. Louis 
Transit Co., 197 Mo. 97, 94 S. W. 872 ; Roscoe v. Metropolitan St. 
Ry. Co., 202 Mo. 576, 101 S. W. 32; Beave v. St. Louis Transit Co., 
212 Mo. 331, 111 S. W. 52; Evans v. Wabash R. Co., 222 Mo. 435, 
121 S. W. 36, and numerous other cases in the Suprême Court and 
Court of Appeals of Missouri; West Chicago St. Ry. Co. v. Martin, 
154 m. 523, 39 N. E. 140; Chicago Union Traction Co. v. Léonard, 
126 m. App. 189; Lone Star Brewing Co. v. Willie, 52 Tex. Civ. 
App. 550, 114 S. W. 186; Roberts v. Sierra Railway Co., 14 Cal. App. 
180, 111 Pac. 519; Moore on Carriers (2d Ed.) 1482, 1485. But this 
is not the universally accepted rule. Walters v. Seattle R. & S. R. Co., 
48 Wash. 233, 93 Pac. 419, and the extensive note thereto in 24 L. 
R. A. (N. S.) 788. 

"Res ipsa loquitur" means "the thing speaks for itself." The ques- 
tion is, What does it say ? Does it say that f rom the accident it is pre- 
sumed that the company has been négligent in every possible way, or 
does it say that the presumption is that in some way the company has 
been négligent? Of course, if the first is what it says, that is, the 
company has been négligent in every conceivable way, then the pre- 
sumption is that it was négligent in the very way specifically alleged; 
but if the second is true, if the presumption is that in some way the 
company has been négligent, then there is no presumption of négli- 
gence in any particular way specified, and this is true although, where 
the presumption exists, the company must show that it was not négli- 
gent in any way. The rule that the évidence must correspond with 
the allégations is as old as the common law, and if the presumption 
is simply of some négligence that caused the injury, and not a négli- 
gence in ail things, one who spécifies the négligence can find nothing 
in the presumption to sustain the allégation. 

[2] But the court not only instructed the jury that this presumption 
existed, but that it shifted the burden of proof. This was in direct 
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conflict with the opinion of the Suprême Court of the United States 
in Sweeney v. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 815, 
which was not published officially at the time of the trial of this case 
in the District Court. 

It follows that this case must be reversed, and other points argued 
will not be considered, as the question presented may not arise upon 
another trial. 

It is ordered that the case be reversed and remanded, with directions 
to set aside the verdict and grant a new trial. 



GREAT NORTHBKN EY. CO. v. HAEMAN. 
(Circuit Court of Appeals, Ninth Circuit. November 16, 1914.) 

No. 2372. 

1. Railroads (§ 376*) — Injuries to Teespassees — Last Cmab Chance. 

WLere plaintiff, a trespasser on defendant's railroad tracls, was In- 
jured wlille eiideavorlng to remove a pusli car from the track in front of 
an approaclilng train, ttie fact that he was unlawfully on the track did 
not place iiim beyond the pale of the law, nor relieve défendant from lla- 
bility for injuring hlm, in case the injury could hâve been prevented by 
the exercise of due care on the part of the approaching englneer after 
plaintifC's position of danger was actually seen and appreciated. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1275-1279; 
Dec. Dig. § 376.*] 

2. Eaileoads (§ 381*) — Persons on Teack — Teespassees — Conteibutobt 

Négligence. 

Where plaintiff, a trespasser on defendant's railroad track, on seeing 
an approaching train, attempted to remove a push car from the track, 
but was unable to do so in time to prevent a collision, his attempt to re- 
move the car, instead of exercising ail his efforts to avoid Personal in- 
jury, leaving the push car on the track, was not such contributory nég- 
ligence, contlnuing up to the time of the accident, as would preclude a re- 
covery under the last clear chance doctrine. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1285-1293; 
Dec. Dig. § 381.* 

Care required of railroads as to trespassers on or near tracks, see note 
to Louisville & N. E. Co. v. Womack, 97 C. C. A. 566.] 

In Error to the District Court of the United States for the District 
of Montana; Geo. M. Bourquin, Judge. 

Action by Charles Harman against the Great Northern Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Veazey & Veazey, of Great Falls, Mont., for plaintiff in error. 
Maury, Templeman & Davies, of Butte, Mont, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff had been working as a car- 
penter in the employment of certain railroad contractors, who were 

*For other cases see same topic & S kcmbsb in Dec. & Atn. Digs. 1907 to date, & Rep'r ladexes 
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engaged in relining a tunnel on the defendant's road. On being dis- 
charged from his work, the plaintiff took a push car belonging to the 
défendant, placed thereon his tool chest, blankets, and personal bag- 
gage, and, accompanied by another man, proceeded to push the car 
along the track of the défendant from the tunnel to Basin, a station 
where he expected to take a train in the direction of Butte. He 
claimed the right so to use the push car on the ground that the rail- 
road track was the only available way to Basin, that if he took the 
county road he would hâve to wade a creek, he having no money 
with which to pay for a livery team, that the track from the tunnel 
to Basin was a gênerai thoroughfare for employés on the tunnel work, 
and that the push car had regularly been used by them in carrying 
emergency supplies from Basin to the tunnel. While on his way, aud 
while he and his companion were pushing the car around a curve, the 
plaintifï saw a train 400 or 500 feet ahead, approaching at a speed 
variously estimated by the witnesses at from 20 to 45 miles an hour. 
While he was diligently endeavoring to remove the push car and its 
load from the track, and when he had almost succeeded in doing so, 
the train struck the push car, driving it against the plaintiflf, and seri- 
ously injuring him. 

The court below ruled that the plaintiff was at the time of the ac- 
cident a trespasser upon the defendant's tracks, and that in using the 
push car as he did he was guilty of contributory négligence. The 
plaintiff's action for damages, however, was tried upon the theory that 
the défendant had "the last clear chance" to avoid injuring the plain- 
tiff, and that it negligently failed in its duty so to do. 

[ 1 ] It is assigned as error that the court denied the defendant's re- 
quest for a peremptory instruction to the jury to return a verdict in 
its favor. On a careful considération of the évidence we are not con- 
vinced that it was error to deny the request. There was évidence 
tending to show that, after the engineer of the train discovered the 
plaintiff's danger, he had ample time in which to bring the train to a 
stop before reacbing the place where the plaintiff was. In view of 
such évidence, the question whether or not the défendant was guilty 
of négligence in the matter charged was properly submitted to the 
jury. 

The défendant contends that the wrongful and unlawful conduct of 
the plaintiff, involving moral turpitude, placed him beyond the law of 
care, and that the défendant owed him no duty to avoid injuring him, 
even after his perilous position was seen. No authority is cited which 
sustains so harsh a doctrine. In Missouri & Pac. Ry. Co. v. Weisen, 
65 Tex. 447, the court said: 

"A man does not forfeit his Ufe, or his right to remain whole, by going 
where he has no right to go, or being where he bas no business." 

Cases are cited in support of the proposition that one who is en- 
gaged in violation of law cannot recover if his own illégal act was 
an essential élément of his case. In the case at bar the plaintiff was 
engaged in no violation of a statute. It is true that he was a tres- 
passer, but notwithstanding that fact the defendant's employés in 
charge of the opération of the train owed him the duty of ordinary 
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care as soon as his position of danger was actually seen and appreci- 
ated. A cause of action arose in his favor, if the défendant actually 
knew of his péril and thereafter failed to exercise ordinary care to 
avoid injuring him ; and the plaintifï's contributory négligence can- 
not defeat the action, if it can be shown that the défendant might by 
the exercise of reasonable care and prudence hâve avoided the con- 
séquences of that négligence. Grand Trunk Ry. Co. v. Ives, 144 U. 
S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Chunn v. City & Suburban 
Ry. Ce, 207 U. S. 302, 28 Sup. Ct. 63, 52 L. Ed. 219; Turnbull v. 
N. O. & C. R. Co., 120 Fed. 783, 57 C. C. A. 151 ; Herr v. St. Louis 
& S. F. R. Co., 174 Fed. 943, 98 C. C. A. 550; The Plymouth, 186 
Fed. 108, 108 C. C. A. 217; St. Louis & S. F. R. Co. v. Summers, 173 
Fed. 358, 97 C. C. A. 328; Atchison, T. & S. F. Ry. Co. v. Taylor, 
196 Fed. 878, 116 C. C. A. 440. 

[2] But it is urged that the court erred in refusing to instruct the 
jury that if, after seelng the approaching train, the plaintiff remained 
on the track in an endeavor to remove the push car, his carelessness 
in so doing continued as a cause of his injury, and that, therefore, he 
cannot recover, notwithstanding that the défendant in the exercise of 
reasonable care might hâve stopped the train in time to avoid strik- 
ing him. The cases which are cited to sustain this proposition do not 
involve the doctrine of the last clear chance. We do not find that 
what the plaintifï did under the circumstances shows such obvious 
disregard of duty and safety as amounts to misconduct which the 
courts should déclare to be négligence as a matter of law. The ques- 
tion was clearly one for the jury. Linnehan v. Sampson, 126 Mass. 
506, 30 Am. Rep. 692; Mobile & O. R. Co. v. Ridley, 114 Tenu. 727, 
86 S. W. 606, 4 Ann. Cas. 925 ; Corbin v. City of Philadelphia, 195 
Pa. 461, 45 Atl. 1070, 49 L. R. A. 715, 78 Am. St. Rep. 825; Mary- 
land Steel Co. v. Marnev, 88 Md. 482, 42 Atl. 60, 42 L. R. A. 842, 
71 Am. St. Rep. 441 ; Saylor v. Parsons, 122 lowa, 679, 98 N. W. 
500, 64 L. R. A. 542, 101 Am. St. Rep. 283 ; Becker v. Louisville & 
N. R. Co., 110 Ky. 474, 61 S. W. 997, 53 L. R. A. 267, 96 Am. St. 
Rep. 459; Pennsylvania Co. v. Langendorf, 48 Ohio St. 316, 28 N. 
E. 172, 13 L. R. A. 190, 29 Am. St. Rep. 553. 

The défendant, in view of the obstruction on the track and the plain- 
tifï's péril, was in duty bound to stop the train if possible. The sit- 
uation was not like that in which an engineer of a train sees a man 
walking on the track several hundred feet ahead of him, and has the 
right to assume that the man will get out of the way. It was a situ- 
ation in which the engineer discovered men on the track with a push 
car, which if it were not removed, and the train were not stopped, 
might occasion a disastrous collision. He saw that the two men were 
in the act of removing the push car, yet, according to the plaintiff's 
testimony, the speed of the train had not been perceptibly diminished 
when the collision occurred. The plaintiff had knowledge and expéri- 
ence in the handling of trains, as was shown by the évidence, and on 
seeing the approaching train may well bave assumed that it would be 
brought to a stop before reaching the place where he was. He was 
acting in an emergency, with but a moment for délibération, and what 
217 F.— 61 
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he did was presumably for the purpose of avoiding injury to the pas- 
sengers on the train. His conduct in so doing should not be held to 
absolve the défendant from the duty of reasonable care under the 
last clear chance doctrine, and it should not be held as matter of law 
that it was the duty of the plaintifï, on seeing the approaching train, 
to betake himself to a place of safety and abandon the car on the 
track, with ail the possible resulting conséquences. In 29 Cyc. 523, it 
is said : 

"The law has so high a regard for human life that it will not impute nég- 
ligence to an effort to préserve It, and one who attempts to rescue another 
:^rom imminent danger is not gullty of contributory négligence, although he 
thereby Imperils his own Itfe, whetlier he is aware of the danger or not, 
where such attempt is made in good faith, in the belief that he could save 
the life of the person in danger and avoid injury himself, unless the attempt 
be fflade under clrcumstances amounting to rashness or recklessness in the 
judgment of a man of ordlnary prudence. Error in judgment at such time 
will not defeat reCovery." 

The judgment is affirmed. 



W. H. McELWAIN CO. v. BULLOCK. 

(Circuit Court of Appeals, First Circuit. November 11, 1914.) 

No. 1083. 

1. Masteb and Servant (§ 219*) — Master's Liabilitt for Injurt to Serv- 

ant — AsSUMPÏION OF ElSK. 

PlaintifC for four years had operated a sewing machine in defeudant's 
shoe factory, above which was an electric light. She arrived one moru- 
ing flve minutes before time to commence work, vi'hen it was quite dark, 
and was unable to turn on her light, because the current had not been 
switched on from below, which was done, however, in two or three 
minutes. In the meantime she undertook to haug up her coat iu the 
place provided, which requlred her to step upon a chair and from there 
on a bench, and in doing so she placed the chair on some shoe uppers 
which had been left on the floor by a fellow servant, and, the chair tilting, 
she fell and was Injured. Beld that, in so far as there may bave been 
négligence in so placing the coat hangers as to make it necessary to climb 
upon the bench, the risb was an obvions one, which she knew and as- 
sumed; that she also assumed the risk Involved In moving around and 
placing the chair in the dark, which were not requlred by her employ- 
ment or properly incident thereto. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 610- 
624; Dec Dig. § 219.» 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. E. Co. v. Hennessey, 38 C. 0. A. 314.] 

2. WoRDS AND Phrases — "Wibe of Shoes." 

A "wire of shoes" is a four-pronged structure of wire, on whicli are 
strung the tops or uppers of shoes. 

In Error to the District Court of the United States for the District 
of New Hampshire ; E. Aldrich, Judge. 

Action at law by Elizabeth M. Bullock against the W H. McElwain 
Company. Judgment for plaintifï, and défendant brings error. Re- 
vers éd. 

•For other cases see same topic & ! numbsB in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Edward C. Stone, of Boston, Mass. (Sawyer, Hardy & Stone, of 
Boston, Mass., on the brief), for plaintiff in error. 

Edward K. Woodworth, of Concord, N. H. (David W. Perkins, of 
Manchester, N. H., and Streeter, Demond, Woodworth & SuUoway, of 
Concord, N. H., on the brief), for défendant in error. 

Before PUTNAM and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. This is a writ of error for review of the 
rulings of the District Court in an action of tort, wherein the plain- 
tiff. Elizabeth M. BuUock, hère défendant in error, had a verdict. 

Upon the trial before a jury the défendant, W. H. McElwain Com- 
pany, at the conclusion of ail the testimony, both on behalf of plain- 
tiff and of défendant, moved for the direction of a verdict in its be- 
half, on the ground that the évidence was insufficient in law to sup- 
port a verdict for the plaintiff. 

While there are 18 assignments of error, we think it sufficient to 
consider whether there was error in the refusai of defendant's request 
for the direction of a verdict in its f avor. 

The plaintiff, Elizabeth M. Bullock, was employed as a vamper in 
the shoe factory of W. H. McElwain Company, at Manchester, N. H., 
and operated a sewing machine at a bench whereon were a number of 
machines, over each of which was suspended an ordinary electric light. 
The plaintiff was required to be at work at quarter before 7 o'clock 
a. m., and arrived at the workroom at 20 minutes before seven, on 
January 4, 1910, when it was still quite dark. 

The entrance to the factory and the stairways were artificially light- 
ed, but there was no artificial light in the workroom. The only means 
of artificially lighting the interior of the room was by electric lights 
suspended over each machine. 

The plaintiff testified that when she entered the room it was light 
enough so that she could see and get around, and could easily go to 
her machine. When she arrived at her machine she reached up to 
tum on the light, but was unable to do so because the current had 
not been switched on f rom the main switch controUing ail the individual 
lights in this room, which was situated in a box beside the door on 
the lower floor. The key to this box was in the possession of a f ore- 
man, whose duty it was to tum on the switch when he came in the 
morning. Plaintiff testified that it was so dark she could not see the 
floor as she stood there. 

[2] The plaintiff then took off her coat, and, for the purpose of 
hanging it up on hooks, which had been provided for this purpose by 
the company, on a post back of her machine, placed a chair against a 
bench back of her, stepped on the chair with her coat upon her arm, 
and was stepping from the chair to the bench, when the chair tipped 
and threw her to the floor, inflicting injuries to her knee. She testifics 
that the light was thrown on two or three minutes after she fell, and 
that she looked around where she had set her chair, and saw what 
is called a "wire of shoes." A wire of shoes is described as a four- 
pronged structure of wire, on which were strung the tops or uppers 
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of shoes. They were strung 12 pairs on a wire by the operatives, and 
as a wire was finished it was, in ordinary course, thrown by the op- 
erative into the aisle behind her, where it was picked up by a boy. 
Though she did not so state directly, the inference was suggested that 
her chair had been placed upon this, and for that reason had tipped. 

There was évidence that in order to hang up her garments upon the 
hooks provided for this purpose it was necessary for her to climb a 
chair and step f rom_ that to the bench, and that no other means were 
provided for that purpose ; that she had done this ail the time she had 
worked in this place — about 4 years. 

On cross-examination she stated that she put both feet on the chair, 
and put her right foot on the bench, when the chair tipped over to 
the left ; that her knee hit the chair, and also struck the floor. 

[1] The défendant in error argues that the jury would hâve been 
warranted in finding that the master, in the exercise of a reasonable 
degree of care, should hâve provided a place to hang coats and hats, 
the use of which did not require a climb upon a bench, or should havc 
provided a method of stepping on to the bench, involving the use of 
something less insecure than a light kitchen chair. It is argued, also, 
that the master was at fault in a failure to light the place and to keep 
the floor free from obstructions. 

The jury were instructed in the following language: 

"You may think, independent of the question of lighting, or independent of 
the question of the wire of shoe uppers, that there was fundamental fault, 
and that the place was unsafe, and in getting up there, either with or with- 
out light, or knowing about the string of uppers, or not knowing about them, 
that if the woman while in the exercise of reasonable care, by reason of the 
fundamental fault of furnishing an insecure and unsafe place, was injured. If 
that is your view, you hâve a right to décide the case upon that ground alone, 
if that is in accordance with your judgment. Some of you may take that 
View; some of you may not; possibly none of you will take that view." 

As to this branch of the case, it is quite clear that, if risk was in- 
volved in stepping from a chair to a bench, it was a risk which was 
obvions to a woman of 27 years of âge, who had done this for 4 years, 
and that such risk was known and assumed. 

It remains to consider how far this risk was afifected, if at ail, by any 
other négligence of the master. 

There is no contention that the electric lighting System in itself was 
defective. The négligence attributed to the master is that the light was 
not turned on, and that the wire of shoes was not removed from the 
floor. 

Assuming that the absence of light may hâve contributed to the ac- 
cident by concealing the wire of shoes on the floor, or possibly making 
uncertain the step from chair to bench, it does not appear that there 
was any necessity for the plaintiff to attempt to place the chair or to 
step upon the bench before the light had been turned on. The testi- 
mony shows that the electricity was turned on within two or three 
minutes, and before the time at which she was required to go to work. 
The clearing of the wires of shoes from the aisles is shown to hâve 
been the duty, not of the master, but of a fellow servant. The risk 
from moving about in the dark, or from insecurely placing a chair in 
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the dark, was not a risk required by her employment, or properly in- 
cident thereto, but an ordinary and obvious risk, which was voluntarîly 
assumed. 

We are of the opinion that the defendant's request for the direction 
of a verdict should hâve been granted, and that the refusai was error. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case remanded to that court for proceedings consistent 
with this opinion ; and the plaintiff in error recovers costs in this court. 



CITY OF LEE'S SUMMIT et al. v. JEWEL TEA 00. 
(Circuit Court of Appeals, Bighth Circuit. November 10, 1914.) 

No. 3960. 

1. CoMMEBCE (§ 40*) — "Interstate CoMurERCE" — Municipai, OedinanceS! — Li- 

CENSB TaX. 

Uomplalnant, an Illinois merehant, employed an agent, who solicited 
orders for teas and coffees In défendant city, In Missouiù, sending the or- 
ders to eoœplainant in Illinois by mail. The merchandise was put up in 
packages according to the quantities ordered, but without the names of 
the customers on them, and shipped in one or more cases to the agent, 
who alone had authority to receive the goods from the carrier, and who 
then delivered the packages to the customers and collected and remitted 
the price, receiving a salary sent from complainant. Beld, that the trans- 
action was "Interstate commerce," and was therefore not subject to an 
ordinanee imposing a license tax on vendors of teas, cofCees, and other 
kinds of merchandise not otherwise licensed. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 29, 30: Dec. 
Dig. § 40.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

2. Injunotion (§ 105*)— Cbiminal Peosecutions. 

Where city authorities had arrested eomplainant's agent several times, 
and threatened to continue to arrest him every time he went there and 
transaeted business for complainant, because of his failure to take out a 
license under a local ordinanee, when in fact the business transaeted con- 
stituted interstate commerce, the court properly granted an injunction 
restraining further prosecutions ; those pending being expressly excepted 
from the decree. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 178, 179; 
Dec. Dig. § 105.*] 

Appeal from the District Court of the United States for the West- 
ern I)istrict of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit in equity by the Jewel Tea Company against the City of Lee's 
Summit and others, to enjoin the enforcement of a municipal ordi- 
nanee imposing a license on vendors of teas, coffees, etc. From a de- 
cree (198 Fed. 532) for complainant, défendants appeal. Afiirraed. 

E. S. Bennett, of Lee's Summit, Mo., and Pence & Thayer, of Kan- 
sas City, Mo., for appellants. 

L. E. Durham, of Kansas City, Mo. (Cowherd, Ingraliam, Durham 
& Morse, of Kansas City, Mo., on the brief), for appellee. 

*FoT other eues see game topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before HOOK and SMITH, Circuit Judges, and AMIDON, District 
Judge. 

HOOK, Circuit Judge. This is an appeal from a decree on final 
hearing enjoining the city of Lee's Summit, Mo., and its mayor and 
city marshal, from enforcing against the Jewel Tea Company a mu- 
nicipal ordinance imposing a license charge of $1 per day upon ven- 
dors of teas, coffees, etc., "selling at retail from wagon or other vehi- 
cle," and a like sum where the articles are sold "by solicitor taking 
orders for future delivery." The trial court held that the business of 
the Company was in interstate commerce and therefore not subject to 
the ordinance. (D. C.) 189 Fed. 280; (D. C.) 198 Fed. .532. 

[1] The Jewel Tea Company is an Illinois merchandising corpora- 
tion, with headquarters at Chicago, in that state. It employed an 
agent residing in Missouri. The agent canvassed from house to house 
in Lee's Summit for orders for future delivery of teas and coffees. 
The orders taken werè mostly for half-pound and pound lots. He 
forwarded the orders to the company at Chicago, giving the quanti- 
ties only, not the names of the purchasers. At Chicago the company 
put up the goods in small packages according to the quantities ordered, 
so as to permit of exact delivery to each purchaser without breaking. 
On each package was marked its price, but not the name of the pur- 
chaser. The packages were then put into a large box or other ré- 
ceptacle and shipped by freight to Lee's Summit; the company being 
both consigner and consignée. When the shipment arrived at Lee's 
Summit, the agent received it, opened the box or container, had it 
hauled around on a dray, delivered the packages unopened to those 
who had given the orders, and collected payment for them on delivery. 
At the same time he solicited further orders. He made the rounds 
about twice each month, and by other canvassing endeavored to in- 
crease the trade. The agent remitted the moneys collected to the 
company at Chicago. He had no financial interest in the business, 
save his salary, v/hich was paid from that city. Occasionally a pur- 
chaser would refuse to accept and pay. In such case the package in- 
tended for him was sent to a branch house of the company at Kansas 
City, Mo., but ail the goods delivered in Lee's Summit were shipped 
directly there from Chicago in the way described. 

Thèse facts were undisputed, and they show that the company was 
engaged in interstate commerce. In a case between the same company 
and the city of Carthage, Mo., involving substantially the same busi- 
ness method, the Suprême Court of that state very recently so decided. 
Jewel Tea Co. v. City of Carthage (Mo.) 165 S. W. 743. Answers to 
the various arguments of appellants to the contrary may also be found 
in Stewart v. Michigan, 232 U. S. 665, 34 Sup. Ct. 476, 58 L. Ed. 786 : 
Crenshaw v. Arkansas, 227 U. S. 389, 33 Sup. Ct. 294, 57 L. Ed. 565 : 
Rogers v. Arkansas, 227 U. S. 401, 33 Sup. Ct. 298, 57 L. Ed. 569: 
Dozier v. Alabama, 218 U. S. 124, 30 Sup. Ct. 649, 54 L. Ed. 965, 28 
L. R. A. (N. S.) 264; Rearick v. Pennsylvania, 203 U. S. 507, 27 Sup. 
Ct. 159, 51 L. Ed. 295; Caldwell v. North Carolina, 187 U. S. 622, 
23 Sup. Ct. 229, 47 L. Ed. 336. Stewart v. Michigan, supra, is much 
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like the case at bar. Whether a previous practice of the Company 
would hâve subjected it to the ordinance need not be determined. It 
had been abandoned, and the company had a right to adopt that pre- 
sented hère. It was not subterfuge to do so. 

It is also urged that the case does not involve the requisite juris- 
dictional sum or value. It was sufficiently alleged in the verified bill 
of complaint and denied in the unverified answer. The city attorney 
filed an affidavit for use in Opposition to an application for a tempo- 
rary injunction, briefly stating that the amount in dispute was less 
than the sum or value required. There was no plea to the jurisdic- 
tion. The equity rules of February 1, 1913 (198 Fed. xix-xlii, 115 
C. C. A. xix-xlii), authorizing the making of the objection by answer, 
were not then in force. But, passing the question of practice, we think 
the jurisdictional condition may reasonably be gathered from the rec- 
ord, though no testimony was directed specifically to that point. 

[2] It is further urged that the controversy should bave been left 
to the state courts, where prosecutions had been begun and were pend- 
ing. But those prosecutions were excepted from the decree of in- 
junction. The évidence shoVved that the city authorities had arrested 
the agent of the company several times, and threatened to arrest him 
every time he went there and transacted business. The decree of the 
trial court was right. It looked to the future, not to pending prosecu- 
tions in the local courts, and was to protect the right to engage in in- 
terstate commerce. 

The decree is affirmed. 



ILLINOIS CENT. E. CO. v. BEHRENS. 

(Circuit Court of Appeals, Fifth Circuit. December 8, 1914.) 

No. 2.317. 

In Error to the District Court of the United States for the Eastern Dis- 
trict of Louisiana ; Eufus E. Foster, Judge. 

Action at law by Joseph Behrens, administi'ator of Jolin Joseph Behrens, 
deceased, against the Illinois Central Rallroad Company. Judgment for 
plaintiff, and défendant brings error. Reversed. 

See, also, 192 Fed. 581, and 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, 
Ann. Cas. 19140, 163. 

Gustave Lemle and W. Catesby Jones, both of New Orléans, La., for plain- 
tiff la error. 
Armand Romain, of New Orléans, La., for défendant In error. 

Before FARDEE, Circuit Judge, and MAXET, District Judge. 

FARDEE, Circuit Judge. This is an action based on the Act of Conairess 
of April 22, 1908, c. 149, 35 Stat. 65 (Comp. St. 1913, §§ 8657-8665), knowii 
as the "Employers' Liability Act," brought by the défendant In error, as ail- 
mlnistrator of John Joseph Behrens, against the plaintiff in error, for daiii- 
ages for the death of his Intestate, alleged to hâve been caused by the nég- 
ligence of the plaintiff in error. There was an answer denying the avcrnients 
of the pétition, and especially denying that at the time of the alleged injuiy 
to John Joseph Behrens either he or the engine caustng the injury was en- 
gagea in Interstate commerce. 

On the trial the following facts were proved: John Joseph Behrens was 
killed lu a head-on collision between trains of the Illinois Central Rallroad 
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and of the New Orléans Terminal Companles during the nlght of November 
28, 1909, in the clty of New Orléans, state of Loulsiana. The deceased was 
at the tlme of his death in the employ of the Illinois Central Railroad Com- 
pany as a flreman, and was one of a crew attached to a swltch engine that 
operated exelusively within the city of New Orléans, state of Loulsiana. The 
gênerai employment of sald switching crew using said engine was to handle 
over the company's traeks and other tracks in the said clty of New Orléans 
both intrastate and Interstate commerce indiscrimlnately ; that is, they might 
on one trip handle cars that were brought into the city of New Orléans from 
without the state of Loulsiana, or a mixed train containing cars, either loaded 
or empty, brought Into the clty of New Orléans from without the state of 
Louisiana, and cars loaded with frelght moving entirely within the state of 
Loulsiana, and on another trip a train made up of cars, either empty or 
loaded with frelght originating wholly within the state of Louisiana and mov- 
ing to a point within said state. 

At the tlme of the collision which resulted in Behrens' death, the train on 
which Behrens was working consisted of the sald swltch engine and 13 cars 
loaded with sugar that originated in the state of Louisiana and were destined 
to another point within the state of Louisiana, namely, Ohalmette, La. At 
Chalmette sald switching engine and crew were to take up other cars, either 
loaded or empty, belonglng to varions railroad companles, and take them to 
Harrahan, La., and there turn them over to the yardmaster, who was to de- 
liver them to varions railroad Systems to be transported to points within and 
without the state. 

The case shows that, after the évidence had been concluded, the défendant 
below, in the présence of the jury, and before the jury had retlred to consider 
its verdict, moved the court to peremptorily Instruct the jury to find for the 
défendant, for the reason that the said train upon which sald John Joseph 
Behrens was injured was purely an intrastate train, and therefore neither 
the said John Joseph Behrens nor the défendant company were engaged in 
Interstate commerce at the time of the alleged Injury, and that the plaintffl 
suing in his capacity as administrator had no right to recover. The court 
refused to grant the reçiuest to so specially charge, and exceptions were duly 
reserved ; and, f urther, thereafter the court instructed the jury, over the ob- 
jections and exceptions of the plaintlff in error as foUows: 

"This suit is brought under the act of April 22, 1908, known as the 'Em- 
ployers' Liability Act.' It provides that every railroad whlle engaged in In- 
terstate commerce shall be liable in damages to any persons sufCering injury 
while employed by such carrier in such commerce, and in case of death to 
his Personal représentative for the benefit of the employê's parents. I hâve 
omitted, of course, a large portion of the act not materlal to thls case. The 
testimony is undisputed that at the time the accident occurred the deceased 
was employed as a member of the crew of an Illinois Central switching train, 
or transfer train, composed of the engine and 13 loaded cars, ail of which 
originated in the state of Louisiana and were destined to another point in thn 
state of Louisiana. It is also shown that the gênerai employment of thls 
switching crew was to handle both intrastate and Interstate commerce; that 
they might on one trip handle cars that vt-ere from without the state, or cars 
mixed, being both interstate and Intrastate, and on another trip a train made 
up of frelght originating and ending wholly within the state, as was the case 
when the accident occurred. On that state of facts I find as a matter of 
law, and so charge you, that the deceased was entitled to the benefit of the 
fédéral act, and the only thing you hâve to détermine is the question of nég- 
ligence on the part of the employer, the défendant railroad company." 

B'rom an adverse verdict and judgment, the plaintiff in error biings the 
case to this court for review, assignlng as error the refusai of the court to 
give peremptory instruction in favor of the défendant, and the charge actu- 
ally given. 

After argument and submission, this court, desirlng Instruction of the Su- 
prême Court of the United States for the proper décision of the propositions 
of law involved, stated the facts proved in the case, and certifled to the Su- 
prême Court the foUowing question, to wit: "At the time of the injury re- 
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sulting In the death of John Joseph Behrens, was he employed In Interstate 
commerce within the meaning of the Employers' Llability Act approved April 
22, 1908?" 

This question, so certlfled, has been answered by the Suprême Court in the 
négative. See Illinois Central R. Co. v. Behrens, 233 U. S. 473-475, 34 Sup. 
et. 646, 58 U Ed. 1051, Ann. Cas. 1914C, 163. It foUows that the assign- 
ments of error as noted were well taken, and the case should be a.ccordingly 
reversed. 

The judgment of the Circuit Court ia reversed, and the cause is remanded, 
with Instructions to set aside the verdict and judgment heretoCore rendered,- 
and thereafter proceed in accordance with the views expressed in Illinois 
Central Railroad Co. v. Behrens, supra. 



SHBNK et ux. v. AUMILLEB et ux. 
(District Court, W. D. Washington, N. D. Noveniber 10, 1914.) 

No. 36. 
Public Lands (§ 29*) — Construction of Act Limiting Entbies — ïimbeb 

AND STONE ENTBIBS— "AgKIOULIUBAL IvANDS." 

By Sundry Civil Appropriation Act Aug. 30, 1890, c. 837, § 1, 26 Stat. 
391 (Comp. St. 1913, § 4558), It was provided that no person who should 
thereafter enter upon any of the public lands, with a view of occupation, 
entry, or settlement "under any of the land laws, shall be permitted to 
acquire title to more thau 320 acres in the aggregate under ail of said 
laws." This was foUowed by the provision of Act March 3, 1891, c. 561, § 
17, 26 Stat. 1101 (Comp. St. 1913, § 4559), that the former act should "be 
construed to include in the maximum amount of land, the title to which 
is permitted to be acquired by one person, only agricultural lands, and 
not to include lands entered or sought to be entered under minerai land 
laws." Held, that in view of the mauifest purpose of Congress, as dis- 
closed in the former act, to change its previous libéral policy with re- 
spect to land entries, owing to the increase of population and the rapid 
decrease in the quantity of public lands open to settlement, and its pur- 
pose to adhère to its long-settled policy of encouraging minerai explora- 
tion, as shown by the later act, the term "agricultural lands" was used 
in the latter in contradistinction to minerai lands, and it was Intended to 
leave ail other classes of lands subject to entry, including stone and tim- 
ber lands, subject to the 320-acre limitation. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 41-47 ; Dec. 
Dig. § 29.* 

For other définitions, see Words and Phrases, Second Séries, Agricul- 
tural Lands.] 

In Equity. Suit by William W. Shenk and Charlotte M. Shenk, his 
wife, against William J. Aumiller and Jane Doe Aumiller, his wife. 
On motion to dismiss. Motion sustained. 

France & Helsell, of Seattle, Wash., for complainants. 
P. V. Davis, of Seattle, Wash., for défendants. 

NETERER, District Judge. This is a bill in equity in which com- 
plainants seek to hâve title to lands quieted, and hâve the défendants 
itch^Tcà trustées of the title to said lands for the complainants, and i 
decree directing conveyance to complainants, and for gênerai relief, 
aileging in substance: That on September 22, 1906, John W. Shenk 

'Tôt other cases see same toplc & ! nvmbes in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indei:es 
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paid the sum of $400, being $2.50 per acre, to the United States land 
office, and received a receipt fOr themoney, and final certificate for the 
land entered under Act June 3, 1878, c. 151, 20 Stat. 89 (Comp. St. 
1913, § 4671). That said Shenk conveyed to complainants ail his 
right, title, and interest in and to such land, after issuance of such 
final receipt. That thereafter a contest was initiated against the en- 
tr}'^ of John W. Shenk, and upon the hearing thereof it was stip- 
ulated and admitted that at the date of making final proof , to wit, 
September 22, 1906, John W. Shenk had exercised his right to ac- 
quire 320 acres of land under the désert land laws of the United 
States. The Secretary of the Interior held said entry for cancellation 
upon the sole ground that John W. Shenk was disqualified to acquire 
timber land under the act of June 3, 1878, supra, because he had exer- 
cised his right to acquire 320 acres of agricultural land under the 
désert land laws. That said entry was canceled under a construction 
of the act of August 30, 1890, as amended by the act of March 3, 1891. 
That subsequently the Department of the Interior issued a patent to 
said land to the défendant upon an application to purchase under said 
act of June 3, 1878. 

Under the varions land acts in force prior to August 30, 1890, a 
person otherwise qualified could enter 1,440 acres of public lands, under 
the following acts: Timber Culture Act March 3, 1874, amended by 
Act June 14, 1878, c. 190, 20 Stat. 113, 160 acres; Pre-Emption Act 
Sept. 4, 1841, c. 16, § 10, 5 Stat. 455, 160 acres ; Désert Land Act 
March 3, 1877, c. 107, 19 Stat. 117 (Comp. St. 1913, § 4674), 640 acres 
(reduced to 320 in 1891 by 26 Stat. 1907 [Comp. St. 1913, § 4679]) ; 
Timber and Stone Act June 3, 1878, c. 151, 20 Stat. 89, 160 acres ; Coai 
Land Act March 3, 1873, c. 279, 17 Stat. 607 (Comp. St. 1913, § 4659), 
160 acres. In addition to thèse entries, a person could enter, under Act 
July 9, 1870, c. 235, 16 Stat. 217, 218, placer mining claims and min- 
erai lands without limit to number of acres ; the area or size of claims 
being limited, but there being no limit to the number of claims. The 
Sundry Civil Service Act of August 30, 1890, 26 Stat. 391, provides, 
among other things : 

"No person who shall, after the passage of this act, enter upon any of the 
public lands with a vievv of occupation, entry or settlement, untler any of the 
Ijind laws, shall be permitted to acquire title to more than 320 acres in the 
aggregate, under ail of said laws." 

On March 3, 1891, 26 Stat. 1095, c. 561 (Comp. St. 1913, § 5116), an 
"Act to repeal timber culture laws, and for other purposes," was ap- 
proved, and in section 17 thereof, at page 1101 (Comp. St. 1913, § 
4559), it is declared that such provisions of the Sundry Civil Act — 

"shall be construed to include in the maximum amount of lands the title to 
vvhich is permitted to be acquired by one person only agricultural lands ami 
uot to include lands entered or sought to be entered unrler minerai land laws.'' 

On October 12, 1894, the Secretary of the Interior (W. R. liar- 
rison, 19 Land Dec. Dept. Int. 299) held that an entry valuable only 
for timber and stone should not be included in the maximum amount 
of land that could be acquired under the limitation imposed by the act 
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of August 30, 1890, as construed by the subséquent act of March 3, 
1891. On May 4, 1905 (33 Land Dec. Dept. Int. 539), the Secretary 
o£ the Interior overruled the décision of 19 Land Dec. Dept. Int. 299, 
supra, and canceled the entry of the grantor of complainants, in deter- 
mining a contest initiated against the said land prior te the said time, 
and held the land subject to entry, and patent was thereafter issued to 
the défendant ; the contention of the plaintiff being that the act of the 
Secretary of the Interior, being erroneous and void and his conclusions 
based upon an erroneous conception of the law, is not final, but is 
subject to review by the courts. In the administration and disposition 
of public business, the land décisions of the Land Department upon 
questions of fact are conclusive. It is only questions of law that are 
reviewable in the courts. Hawley v. Diller, 178 U. S. 476, 20 Sup. 
Ct. 986, 44 L. Ed. 1157. To the same efïect, that erroneous conclu- 
sions upon questions of law are reviewable by the court, see Thayer v. 
Spratt, 189 U. S. 353, 23 Sup. Ct. 576, 47 L. Ed. 845 ; Le Marcnai v. 
Tegarden, 175 Fed. 682, 99 C. C. A. 236; Howe v. Parker, 190 Fed. 
738, 111 C. C. A. 466; Hoyt v. Weyerhaeuser, 161 Fed. 324, 88 C. 
C. A. 404. 

Upon the issuance of the final receipt by the United States land of- 
fice, the government acknowledged that it has received full pay for the 
land, and that it holds the légal title in trust for the entryman, and will 
in due course issue to him a patent. The entryman is the équitable 
owner of the land. The land becomes subject to state taxation and un- 
der the control of state laws in respect to conveyance, inheritance, etc. ; 
the Land Department retaining such control over the land as would 
authorize investigation for sufficient reasons predicated upon fraud in 
the entry, but this power may not be arbitrarily exercised, and, if im- 
properly exercised, the rights of the entryman may be enforced in the 
courts, after the patent has issued to other parties. The entryman, 
however, could not institute an action against the government, and 
may not be able to ènforce his equity until patent has been issued by 
the government to another person. U. S. v. Détroit Lumber Co., 200 
U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499. An attempt to deprive the 
entryman of the vested interest in the land which the payment of the 
money secures to him, by the Land Department, will be corrected 
whenever the matter is presented so that the judiciary can act upon it. 
Cornélius v. Kessel, 128 U. S. 456, 9 Sup. Ct. 122, 32 L. Ed. 482. 

Complainant bases his right of action upon the contention that it 
was the intention of Congress to exclude from the opération of the 
act of August 30, 1890, ail lands except lands which are strictly agri- 
cultural, and that the word "agriculture" was used by Congress in its 
restricted sensé, and that it applies only to agricultural lands, or lands 
capable of being cultivated and planted to seed, and that in the use of 
the term Congress had knowledge that there were classes of public 
lands which could be acquired by three separate and distinct meihods ; 
(1) Those which could be acquired by settlement and occupation under 
the homestead and désert land laws ; (2) those lands which are unfit 
for cultivation, but valuable either for timber or stone, and can be 
purchased under the act of June 3, 1878; (3) minerai lands — and that 
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the use of the words "agricultural lands" necessarily excluded lands 
valuable for timber and stone and unfit for cultivation. 

Référence to the act of August 30, 1890, shows that Congress ex- 
cluded f rom entry or settlement "under any of the land laws * * * 
more than 320 acres in the aggregate under ail of said laws." This in- 
cludes every classification. In the construction subsequently placed up- 
on this act Congress referred to only two classifications of land: (a) 
Agricultural lands ; and (b) minerai lands. The primary and gênerai 
rule of statutory construction is that the intent of the lawmaker must be 
ascertained, when the language employed is involved and the intent not 
clearly expressed. The purpose for which the act under considération 
is enacted being a matter of first importance in arriving at the solution 
of the question presented, I think it is proper for the court to con- 
sider that the conditions of the United States with relation to increase 
of population were greatly changed in 1890 from the conditions exist- 
ing at the dates of the enactment of the various public land laws, and 
that the spirit of the administration of the public land laws was to 
benefit the many and not the few. It is common knowledge that in 
1890 the public land area open to settlement was becoming very lim- 
ited. It appears that Congress adopted a new policy by limiting the 
number of acres to be entered by a person "under any of the land 
laws" and "under ail of the laws." 

Upon the application of this act by the Interior Department, limit- 
ing the right of acquisition under. dl of the land laws to 320 acres, in- 
cluding minerai lands, Congress immediately passed the act of March 
3, 1891. It had been the settled policy of Congress to permit acquisi- 
tion under the minerai land laws by individuals of an unlimited number 
of acres, comprised within various claims which are defined, and the 
prompt passage of the act of March 3, 1891, supra, demonstrates that 
it had not intended a reversai of this well-setlied pohcy by the act of 
August 30, 1890, supra. The only lands excluded by the act of March 
3, 1891, supra, from the opération of the act of August 30, 1890, su- 
pra, are minerai lands. As an expression of the viewpoint from which 
Congress approached the subject the Honorable Secretary of the In- 
terior (33 Land Dec. Dept. Int. 541, supra) says : 

"The bill had been sent to a conférence committee of the two houses, and 
in the written report of the chairman of the lieuse committee, it is stated: 
'Section 17 allows minerai entries in addition to the maximum allowance of 
320 acres allowed under existing laws.' " 

The existing law was the act of August 30, 1890, supra, and the 
adoption of the language by the conférence committee in which the 
maximum number of acres was limited to 320 acres was recognized by 
spécial référence to the act limiting the number of acres under ail of the 
laws, and it seems to me conclusive that the words "agricultural lands" 
in the act of March 3, 1891, supra, were used only in contradistinction 
to minerai lands. 

The contemporaneous construction of the act by the department 
cannot aid the complainants, for the reason that the construction now 
sought to be declared erroneous was promulgated prior to the entry 
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of the land and the purchase by the complainants, and the last con- 
struction placed upon this act by the department should receive some 
weight by the courts, especially in view of the language employed. 
The motion is sustained. 



THE OCEANIA VANCE. 

(District Court, W. D. Washington, N. D. August 31, 1914.) 

No. 4046. 

1. Collision (§ 82*) — Towinq Tug and Crossing Schooneb — Excessive 

Speed in Fog. 

A collision between a tug with a tow and a schooner on a crossing 
course in a thick fog, and in a place where vessels frequently passed, held 
due solely to the fault of the schooner in going at excessive speed ; it 
being shown that there was a strong breeze, and that she was sailing 
with the wind, with practically ail sails set, and malùng not less than 7 
miles an hour. The action of the tug in flrst reversing, and then at once 
going ahead at full .speed, when the schooner was sighted, not more than 
200 feet away, held an act in extremis, and not Imputable as a fault, èven 
if an error. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 170-174; Dec. 
Dig. § 82.*] 

2. Collision (§ 82*) — Fog — Duty to Maintain Modebate Speed. 

It Is the duty of vessels to maintain a moderate speed in a fog, irre- 
spective of statute, and this duty is especially incumbent on sailing ves- 
sels, which are not readily ihaneuvered. 

[Ed. Note.— For other cases, see Collision. Cent. Dig. §§ 170-174 ; Dec. 
Dig. § 82.*] 

In Admiralty. Suit for collision by the Puget Sound Tugboat Com- 
pany, owner of the tug Sea Lion, against the schooner Oceania 
Vance; the Coast Shipping Company, claimant. Decree for libelant. 

Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for 
libelant. 

Reynolds, Ballinger & Hutson, of Seattle, Wash., for claimant. 

NETERER, District Judge. [1] At about 6:30 a. m., June 19, 1909, 
the Sea Lion, being 107 feet in length, beam 22 feet, depth of hold 13 
feet, having in tow the barge Charger, having 1,700 ton capacity, 
laden with rock, and sailing from CowHtz Bay on Waldron Island, 
bound for Grays Harbor, came into collision with the schooner Oceania 
Vance, while proceeding on her regular course toward the Straits of 
Juan de Fuca, the weather being thick and foggy. The course of the 
Sea Lion was SW-S-%S, that being the usual course for steam ves- 
sels outward bound. Upon entering the fog the Sea Lion started to 
blow its whistle, a deep, coarse whistle, one long and two short blasts, 
the prescribed signal for a vessel having a tow. Act June 10, 1896, c. 
401, Fed_^ Stat. Annot. vol. 2, page 159, 29 Stat. 381 (U. S. Comp. St. 
1913, § 7853). This was continuously sounded until the time of the 
collision. Just prior to the collision the men on board the tug Sea Lion 
heard the Oceania Vance giving three blasts, which indicated that she 

•For otbsr cases sm same toplc & i nxtmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r lodexes 
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was a sailing vessel. 29 Stat. 381. The Sea Lion stopped its engines 
and blew its tow signal. The schooner answered by three blasts of 
her horn. The schooner was about 175 to 200 feet distant f rom the tug 
when first seen by the men on the tug and was heading toward amid- 
ships of the Sea Lion. The schooner observed the tug when it was 
about 300 feet distant. On seeing the schooner, the mate gave the sig- 
nal to reverse the engines and ordered the quartermaster to put the 
wheel hard astarboard. At this time the captain, who had previously 
retired, reached the wheelhouse, and the mate went aft to endeavor to 
prevent the hauser from fouîing the propeller. The Sea Lion, wlicn 
backed, had a habit of swinging around to port very abruptly, thus 
bringing her right in Une with the way the schooner was coming and 
making a collision inévitable. The captain, in an endeavor to avert the 
same, ordered fuU speed ahead ; that being the only chance in his judg- 
ment that he then had. The three signais, namely, to stop, to back. and 
to go ahead, were given one right after the other. At the same time, the 
captain called to the lookout on the Oceania Vance to put the wbeel 
of the schooner over. This request was not complied with, though 
good seamanship required such action. A few seconds later the bow 
of the Oceania Vance struck the Sea Lion about 25 feet forward of 
the latter's stern, cutting a hole variously estimated from IV^, to 3 feet 
in width. The Sea Lion sank within a few minutes in 72 fathoms of 
water. The Oceania Vance, at the time of the collision, was going at a 
speed to exceed 7 miles an hour. She was sailing before the wind, 
with the foresail, jib, spanker and miz'zen topsail set. A "strong 
breeze" was blowing, and the place where the collision occurred was 
where ships frequently pass. 

The liability in this case dépends wholly upon the f act as to wheth- 
er or not the speed at which the Oceania Vance was going was immod- 
erate. It is strongly contended on the part of the claimant that she 
was going not to exceed a speed of 5 knots an hour, and that that was 
not an immoderate speed. I think a fair considération of the testi- 
mony is conclusive that the schooner was going not less than 61/4 
or 7 knots an hour. The fact that she was sailing before the wind, 
with practically ail of her sails set, with a "strong breeze" blowing, as 
stated by one of the witnesses, and by practically ail of the witnesses 
that there was a good breeze, and the further fact of the testimony of 
the captain, immediately after the collision, that the boat was going 
at a speed of 61/2 to 7 miles an hour, and he had concluded this after an 
examination of the log, and only modified his testimony upon the hear- 
ing, some two years after the collision, and ail of the facts as disclosed 
by the witnesses in the record, would indicate that the vessel was mov- 
ing at the speed suggested. 

It is also strongly contended upon the part of the claimant that,, 
even though the speed of the schooner was 7 miles an hour, that was 
not an immoderate speed, and that the conduct and action of the tug 
Sea Lion in reversing its engines and then going forward, instead of 
stopping the engines and moving at a moderate speed, was the cause of 
the injury, and it was the négligence of the tug Sea Lion that caused 
the collision. From a fair considération of the évidence, I think it 
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must be concluded that what was done by the officers of the Sea Lion 
were acts in extremis, and, whetiier wise or not, is not imputable as a 
fault. Ship Blue Jacket V. Tacoma Mill Co., 144 U. S. 371, 12 Sup. Ct. 
711, 36 L. Ed. 469; The Ludvig Holberg, 157 U. S. 60, 15 Sup. Ct. 
477, 39 L. Ed. 620. 

[2] In view of the density of the fog, it was imperative upon the 
schooner to move at a moderate speed. This is necessary in order to 
give approaching vessels an opportunity of observation and greater 
time within which to adjust themselves to the situation. It has been 
f requently held that a speed of 5 knots an hour is not an immoderate 
speed for a sailing vessel. If the schooner had been moving at 5 
knots an hour instead of 7, as I believe the testimony to show, there 
would hâve been considérable more time, relatively speaking, after 
the vessel had been discovered, for the crafts to adjust themselves 
with relation to the situation, and the collision having occurred at a 
place where ships are frequently passing, the necessity was therefore 
emphasized for modération in speed. This is a duty irrespective of 
the statute. The Rhode Island (D. C.) 17 Fed. 554. In Act Aug. 
19, 1890, c. 802, 26 Stat. at Large, page 326, 2 Fed. Stat. Annot. page 
160 (U. S. Comp. St. 1913, § 7854), it is provided: 

"Every vessel shall. In a fog, mist, falllng snow, or heavy rainstorms, go at 
a moderate speed, having careful regard to the existing circumstances and 
conditions. A steam vessel hearing, apparently forward of her beam, the fog 
signal of a vessel, the position of which is not ascertained shall, so far as the 
circumstances of the case shall permit, stop her engines, and then navigate 
with caution until danger of collision is over." 

While this statute does not include sailing crafts, yet the principle 
enunciated is held to comprehend and be applicable to sailing ves- 
sels. The further fact that a sailing vessel cannot be maneuvered 
in the manner required is a strong reason, as stated by the courts, for 
so moderating her speed as to furnish effective aid to an approaching 
steamer, charged with the duty of avoiding her. She can do practical- 
ly nothing beyond putting her helm up or down to "case the blow," 
after the danger of collision has become imminent. 

I think this case is on "ail fours" with the Chattahoochee, 173 U. S. 
540, 19 Sup. Ct. 491, 43 L. Ed. 801, where the duty of a sailing ves- 
sel in a fog is defined, and in which the court feviews ail of the au- 
thorities. A considération of that case, with the facts in this case, pre- 
cludes any conclusion other than that a decree should be entered for 
libelant as prayed for ; and it is so ordered. 
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THB TILLICUM, 

(District Court, W. D. Washington, N. D. October 22, 1914) 

No. 4730. 

1. Collision (î 83*) — Stbam Vessels Meeting — Foa. 

A tug, wlth a barge on the side extending ahead, and a meeting steam- 
shlp, came Into collision In Puget Sound in the early morning in a dense 
fog. Both were sounding fog signais. The steamship heard the tug's 
signal ahead, and stopped her engtnes for a minute, and then started 
ahead, but almost Immedlately reversed, on hearing another signal, and an 
alarm, which she answered. The only lookout on the tug was lu the 
pilot house, which was at least 24 feet back from the bow of the barge. 
She had also stopped her engines, but both vessels were moving forward 
at the tlme of collision. Held, that the steamship was In fault for stait- 
Ing ahead without locatlng the whlstle heard ahead, that the tug was 
also in fault for not maintaining a proper lookout forward, and that botl) 
were in fault for not sooner stopping their headway. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 156, 167, 175 ; 
Dec. Dlg. § 83.*] 

2. Collision (§ 21*) — Navigating in Fog — Lookout. 

A local custom of tugs to malntain their lookouts elther In or just for- 
ward of the pilot house does not excuse them for violating the law, which 
In gênerai, and espedally in a fog or darkness, requlres ail such vessels 
to malntain a lookout forward, whose sole duty it shall be to look and 
listen for other vessels ; and where such rule is not observed, and a col- 
lision follows, every doubt as to the effect of the neglect will be resoh'ed 
against the vessel. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. S 18; Dec. Dig. 
î 21.*] 

3. Collision (§ 77*) — Lookout — Consteuction of Rules. 

In View of the provision of article 29 of the Inland Eules (Act June 
7, 1897, c. 4, 30 Stat. 102 [Comp. St. 1913, § 7903]) that "nothing in thèse 
rules shall exonerate any vessel • * » from the conséquences oî any 
neglect to • * * keep a proper lookout," the requirement of rule 38 
of the board of inspectors that ail passenger and ferry steamers shall, 
In addition to the regular pilot on watch, hâve one of the crew also on 
watch In or near the pilot house, cannot be construed as superseding the 
long-establlshed admlralty rule requiring a compétent lookout forward. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 140-149; Dec. 
Dig. § 77.*] 

4. Collision (§ 77*) — "Lookout" Defined. 

A "lookout" Is a person who Is specially charged wlth the duty of ob- 
serving the Ughts, sounds, echoes, or any obstruction to navigation, wlth 
the thoroughness which the clrcumstances admit Hls sole duty must be 
that wlth which he is charged, and hé cannot divide this responslbility 
wlth the duties of master or with any other person. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 140-149 ; Dec. 
Dig. § 77.* 

For other définitions, see Words and Phrases, First and Second Séries, 
Lookout.] 

In Admiralty. Suit for collision by tlie Inland Navigation Compa- 
ny, as owner of the steamship Rosalie, against the tovvboat Tilliciun ■. 
the Stimson Mill Company, claimant and cross-libelant. Decree 
against both vessels. 

*For otber cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bronson & Robinson, of Seattle, Wash., for libelant. 
Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for 
claimant and cross-libelant. 

NETERER, District Judge. The steamship Rosalie, a vessel of 
318.51 gross tonnage, bound from Bellingham to Seattle, at about 
5:15 a. m. on the 8th day of April, 1911, collided with the towboat 
Tillicum, a vessel of 116 tons and 87 feet in length, while proceeding 
from the Standard Oil dock, in Seattle, to Ballard. The Tillicum had 
lashed to her side a barge, 28 feet wide and 100 feet long, on which 
was loaded two oil tank cars. The Rosalie was owned by the Inland 
Navigation Company, a corporation, and the towboat Tillicum by the 
Stimson Mill Company. A libel and a cross-libel were filed by the re- 
spective parties to recover the damages sustained to their respective 
vessels. 

A dense fog prevailed in the vicinity of the place of collision. The 
usual speed of the Rosalie was about 91/2 knots per hour. She passed 
West Point Lighthouse about 5 :05 a. m. At that time a very light 
fog prevailed, and the light at West Point was plainly visible. She 
was giving her regular fog signais, one prolonged blast of her whistle, 
at the usual intervais. About three minutes after passing West Point 
her lookout reported one whistle on the port bow, which was also 
heard by the mate then on duty in the pilot house. The engine was 
stopped and the vessel drifted about a minute, and hearing no further 
response to her whistle she started ahead. Then another whistle was 
heard, foUowed by a danger signal from the tugboat, which was an- 
swered by a like signal from the Rosalie. At this time the lights were 
seen a short distance ahead. The Rosalie, after giving the signal to 
go ahead, almost instantly gave the order to reverse. The tug Tilli- 
cum proceeded on her course in a thick fog which was prevailing. She 
gave her fog signais at the regular intervais, and as she proceeded 
along under Magnolia Bluff in the vicinity of Four-Mile Rock she 
slowed down to about three miles an hour and endeavored to locate 
her position by the echoes from the bluff. After proceeding at this 
speed for about five minutes, having heard no whistle from other 
vessels, she got an écho of a long whistle from some object ahead of 
her. She immediately stopped her engine and drifted until her next 
whistle was given, when the écho from ahead was repeated, and also a 
danger signal immediately followed, and her engine was thereupon re- 
versed. While the vessels were in this position, the collision occurred. 
At the time of the collision, A. W. Anderson was master and pilot of 
the tugboat. Captain Charlesworth was acting as lookout from the 
pilot house. The scow.'s bow was from 12 to 30 feet forward of the 
îîow of the tug. The bow of the tug was at least 12 feet forward of 
the pilot house. 

[1, 2] It is contended on the part of libelant that because the tug 
Tillicum had no lookout, and because she did not stop and reverse in 
time, and because she was carelessly navigating, she is liable for the 
damage which was occasioned; while it is contended by the claimant 
and cross-libelant that the Rosalie was at fault: First, in navigating 

217 F.— 62 
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at an excessive rate of speed; second, in navigating without due cau- 
tion after hfearing a steam vessel forward of her beam, whose course 
and position were not ascertained; and, third, in failing to give prop- 
er signais when it became apparent tliat the course and intention of the 
vessel approaching was not understood. The claimant urges that, 
while it did not hâve a lookout upon the bow of the tug, the better 
point of observation was in the piiot house, and that, even though the 
pilot rules would ordinarily require the lookout to be on the bow of 
the boat, yet the custom in the opération of tugboats in and about the 
waters in which the collision occurred is for the lookout to be stationed 
just forward of the pilot house, or in the pilot house. 

It is immaterial what the custom in the opération of the boats is, if 
the custom is contrary to the law. If a custom could obtain over the 
law, navigators could very readily overcome an act of Congress by 
agreeing upon a rule and adhering to it for such a time as to develop a 
custom. Such cannot be the law, 

"The statement tliat It is not customary for tugs to maintaln a more vigilant 
lookout than ttiis tug had is immaterial. The law détermines their duty hi 
thls respect, and they cannot avoid it without beeoming responsible for the 
conséquences." The George W. Chllds (D. C.) 67 Fed. 272. 

It has, in admiralty, long been the established rule of due care that 
vessels navigating in a fog or in the nighttime shall hâve a compétent 
jookout. 

"Steamers are required to hâve constant and vigilant lookouts stationed in 
proper places on the vessel, and charged with the duty for which lookouts 
are required, and they must be actually employed in the performance of the 
duty to which they are asslgned. They must be persons of sultable expéri- 
ence, properly stationed on the vessel, and actually and vigilantly employed 
In the performance of that duty. Proper lookouts are compétent persons oth- 
er than the master and helmsman, properly stationed for that purpose, on the 
forward part of the vessel ; and the pilot house, in the nighttime, especlally 
if it is verj' dark and the vlew is oLstructed, is not the proper place." The 
Ottawa, 3 Wall. 269, 18 h. Ed. 165. 

[4] A lookout is a person who is specially charged with the duty 
of observing the lights, the sounds, the echoes, or any obstruction to 
navigation, with that thoroughness which the circumstances admit. 
His sole duty must be that with which he is charged, and he cannot 
divide this responsibility with the duties of master or those of any 
other person about the ship. The J. C. Ames (D. C.) 121 Fed. 918. 
And it is the duty of the courts charged with admiralty jurisdiction to 
give the fullest effect to such duty, when the circumstances are such as 
to call for its application, and every doubt as to the performance of the 
duty, or the effect of nonperformance, should be resolved against the 
vessel in the fault, until the contrary is shown by the testimony. The 
Ariadne, 13 Wall. 475, 20 L. Ed. 542; Wilder's Steamship Co. v. The 
Low, 112 Fed. 172, 50 C. C. A. 473; The Hypodame, 6 Wall. 216, 
18 L. Ed. 794; The Genesee Chief v. Fitzhugh, 12 How. 443, 13 
L. Ed. 1058. 

[3] Rule 38 of the gênerai rules and régulations prescribed by the 
board of supervising inspectors, authorized under Rev. Stat. §,4405 
(Comp. St. 1913, § 8159), provides: 
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"AU passenger and ferry steamers shall, In addition to the regular pllot 
on watch, hâve one of the crew also on watch in or near the pllot house, and 
thls rule applies to ail steamers navigating in the nighttime." 

This rule, it is contended, applies to the instant case, and that under 
it no question could arise as to the sufficiency of the lookout. 

Article 29 of the régulations for preventing collisions upon harbors, 
rivers and inland waters (30 Stat. p. 102) provides : 

"Nothing in thèse rules shall exonerate any vessel, or the owner or master 
or crew thereof. from the conséquences * ♦ • of any neglect to keep a 
proper lookout, or of the neglect of any précaution whlch may be requlred by 
the ordinary practlce of seamen, or by the spécial circumstances of the case." 

I do not think that it can be seriously contended that it was in- 
tended to supersede the long-established admiralty rule requiring a 
compétent lookout and that he shall be placed in the forward part of 
a forward moving vessel, and the adoption of article 29 by Congress 
would seem to remove ail doubt. The further contention that a per- 
son could see and hear better from the pilot house, because of its ele- 
vated position, than from the bow of the vessel, I think, is auswered 
by the testimony in this case, which shows that the fog was gênerai. 
If the testimony should disclose that the fog bank lay near the water 
and that the pilot house extended above the fog, the contention might 
hâve some force; but under the testimony the court must find that a 
person could see no farther into the fog 12 or 15 feet above the water 
than he could 4 or 6 feet. The bow of the scow, being some distance 
forward of the bow of the boat, placed the master when in the pilot 
house at least 24 feet back from the bow of the scow, and possibly 
42 feet, depending upon the testimony adopted as correct; and the 
court cannot say that in a dense fog, such as this was, the lookout 
could hâve a better point of observation from the pilot house than from 
the bow of the boat. I think that in the towing of this scow, the lookout 
should hâve been stationed as far forward on the sailing craft as possi- 
ble. The tug with its tow was a craft capable of committing injuries, 
and its size or shape can make no exception to the rule requiring a 
lookout. 

"If tugs will go about the harbor without lookouts, they may not expect that 
the court will conjecture nieely what would hâve happened if the lookout 
bad been in bis place, doing his duty, when the collision oceurred." The 
Arthur M. Palmer (D. C.) 115 Fed. 417. 

The safety of life and property requires that a tug, in towing a scow 
in the manner shown, with the bow of the scow from 12 to 30 feet 
forward of the bow of the tug, in a dense fog, must hâve a lookout 
stationed farther forward than in the pilot house on the tug. In a dense 
fog a short distance to the eye or ear may mean much, and a few feet 
might save many lives or much property. Courts must, therefore, in 
a harbor where many vessels may be afloat, rigidly enforce the safety 
provisions of law or admiralty rules. 

Article 16 of régulations for sailing crafts upon inland waters (30 
Stat. p. 99 [Comp. St. 1913, § 7889]), provides: 

"A steam vessel hearing, apparently forward of her beam, the fog signal 
of a vessel, the position of whlch is not ascertained, shall, so far as thr cir- 
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cumstanoes of the case admit, stop her englnes, and then navlgate with cau- 
tion untll danger of collision Is over." 

I think it may be fairly assumed that the claimant, when it heard 
the écho o£ the object forward, did stop its engine and navigate with 
caution ; but I am not prepared to say that the écho was heard or the 
engine stopped and reversed in time to stop the forward motion of 
the tug. The hbelant upon hearing the whistle, immediately stopped its 
engine and proceeded with caution, but I think was not warranted, 
under the circumstances, in starting forward again at the time that it 
did without first locating the whistle that had been heard. The Hypo- 
dame, 6 Wall. 216, 18 L. Ed. 794. And while the forward motion was 
only three or four révolutions of the engine, yet it was of sufficient 
force to add the momentum which the Rosalie then had to the spced 
that had been given prior to the stopping of the engine, and the re- 
vcrsing of the engine after the alarm signal was given was too late 
to stop the forward movement of the boat prior to the collision. I 
believe, f rom the testimony in this case, that the engines of both crafts 
were reversed, but that they had not operated for a sufficient length of 
time to stop the forward movement of either of the crafts, and that 
both boats were still going forward at the time of the collision. 

"The liability for damage is upon the ship or sliips whose fault causes the 
Injuiy ; but when, as in this case, a ship at the time of a collision is in actual 
violation of a statutory rule intended to prevent collisions, it is no more than 
a reasonable presumption that the fault, if not the sole cause, was at least a 
contributlng cause, of the disaster. In such a case the burden rests upon 
the ship of showing, not merely that her fault might not bave been one of 
the causes, or that it prohably was not, but that It could not hâve been." The 
Pennsylvania, 19 Wall. 125, 22 L. Ed. 148. 

This rule applies where a proper lookout is not provided (The George 
W. Childs, supra; The Arthur M. Palmer, supra; McCabe v. Old 
Dominion Steamship Co. [D. C] 31 Fed. 234; The Lyndhurst [D. C] 
92 Fed. 681), as well as violations of other recognized rules of navi- 
gation. 

"It is • * * claimed that, even if the Selja was at fault in not obeylng 
rule 16, such fault was not a contributlng cause of the collision. The law is 
that * * * she must show, not only that probably her fault did not con- 
tribute to the disaster, but that it could not bave done so." The Beavex 
(D. C.) 197 Fed. S66. 

Both of thèse vessels were moving vessels. I think both were at 
fault. The Tillicum did not hâve a proper lookout, and the Rosalie did 
not navigate with due caution after hearing a steam vessel forward of 
her beam. Both vessels, having violated recognized rules of naviga- 
tion, and not having shown that such fact did not contribute to the 
disaster, must be held to hâve contributed to the collision. 

The damage to the Rosalie is shown to be $5,116.12; to the Tillicum 
and scow, $597.30 — a total loss of $5,713.42, which should be equally 
divided. A decree may be presented for Hbelant in the sum of $2,- 
856.71 ; each party to pay one-half the costs. 
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THE WILBERT L. SxMITH. 
(District Court, W. D. Washington, N. D. October 20, 1914.) 
No. 4553. 

1. Collision (§ 8*) — Haeboes — Municipal Obdinances Regulatino An- 

CHOEAGE. 

A local ordinance proliibiting the anchorage of vessels within certain 
limits in a harbor without permission from the harbor master is valid, 
and a vessel which fails to comply with the same is liable for the consé- 
quences. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 7; Dec. Dig. 
§ 8.*J 

2. Collision (§ 81*) — Rl'les fob Pbeventinq — Dutt to Maintain Look- 

out in pog. 

Under the gênerai admiralty rules It is the duty of every vessel, when 
navigating in a fog, to maintain a lookout in a proper position, who shall 
be charged with no other duty; and every doubt as to the performance 
of such duty, or the effect of nonperformance, should be resolved against 
the vessel in fault. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 157-166; Dec. 
Dig. § 81.*] 

8. Collision (§ 102*) — Moving and Anchoeed Vessel in Fog — Commun 
Faults. 

A tug, moving at about five miles an hour In Everett Harbor in a fog, 
came into collision with a schooner anchored in a part of the harbor for- 
bidden by a local ordinance, and which was not giving tbe fog signais 
required by article 15 of the Inland Navigation Rules (Act June 7, 1897, 
c. 4, § 1, 30 Stat. 99 [Comp. St. 1913, § 7888]). There was no lookout on 
the deek of the tug. Held, that both vessels were in fault, the tug for 
excessive speed and failure to maintain a lookout, and the schooner for 
violation of the anchorage ordinance and the rule as to fog signais, and 
were equally liable for the damages. 

[Ed. Note.— For other cases, see Collision, Dec. Dig. § 102.*] 

4. Collision (§ 77*) — "Lookout" — Duties. 

A "lookout" is a person who is specially charged with the duty of ob- 
serving the lights, the sounds, and the echoes, with that thoroughness 
which the circumstances admit. His sole duty must be that with which 
he is charged, and he cannot divide this responsibility with the duties of 
any other person about the ship. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 140-149; Dec. 
Dig. § 77.*' . 

For other définitions, see Words and Phrases, First and Second Séries, 
Lookout.] 

In Admiralty. Suit for collision by the Everett City Tugboat Com- 
pany, owner of the tug Mountaineer, against the American schooner 
Wilbert L. Smith. Both vessels held in fault, and decree dividing 
damages. 

William H. Gorham, of Seattle, Wash., for libelant 

H. R. Clise, of Seattle, Wash., for claimant. 

NETERER, District Judge. Libelant's tug Mountaineer, of 55 tons 
gross, proceeding from the Improvement Company's dock at Everett, 
crossed Everett Harbor to Priest Point, on October 16, 1911, and came 

*For ether cases et* sun* tapie & ! numbbb in Dec. t Am. Digs. 1907 to date, & Rep'r Indexes 
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into collision with the schooner Wilbert L. Smith, laden with a cargo- 
of 900,000 feet of lumber, anchored west of the Great Northern dock, 
upon ground forbidden by city ordinance of the city of Everett. There 
was no lookout on the deck of the tug. The master, assisted by the 
mate, was in the pilot house. The usual speed of the tug was eight 
miles per hour. At the time of the collision it was making about five 
miles per hour. The sea was calm and the tide was flooding. The 
captain of the tug said: 

"I squared around and sjhaped my course, and when I blew the long wliis- 
tle I was about 500 or 600 feet, or something like that, off the eiid of the 
dock." 

He States that the atmosphère was — 

"perfectiy clear where we were, and probably — well, I should judge — we were 
about 500 or 600 feet from the edge of the fog bank. Just as we entered the 
fog, I put up my hand to blow a third blast. However, I didn't blow It, be- 
cause I saw a dark object in front of me, and I said to the mate — I said, 
'There is something ahead of us; a schooner of some kind.' I pulled the 
wheel around aport and gave the engineer the danger signal in the engineer's 
room. The collision happened about 15 or 20 seconds afterwards." 

The impact caused the boiler to sliift, broke the steam pipes, per- 
mitting the steam to escape, "the steam valve blew the floor" over the 
boiler "up into the room," and the concussion killed the dog which 
was in the room. Libelant seeks to recover $2,016.09 damages result- 
ing because of necessary repairs and demurrage. 

It is contended that the schooner had anchored on forbidden ground, 
and gave no fog signais of any kind, and solely because of thèse overt 
acts recovery should be had. An examination of the testimony con- 
vinces me that claimant did not ring any bell or sound any fog whistles 
as required, or at ail. While there is testimony of the watchman that 
he did ring the bell every minute from midnight until the time of 
the collision, the testimony, to my mind, is overwhelming against this 
contention. While positive testimony should always receive greater 
considération and hâve greater weight than mère négative testimony, 
yet from the facts of this case it is established that at least 13 wit- 
nesses, some of them disinterested parties, who were in a position to 
hear, testified that they did not hear any bell or signal of any kind. 
The crew upon the schooner, who were in a position to hear, did not 
testify as to hearing the bell, and yet one of the members of the crew 
was called and testified at the hearing, but was not asked as to the 
ringing of the bell, nor is any reason given why they did not testify. 
The fact that this boat was attached in this proceeding on the very 
day of the collision emphasized the incident in the minds of ail who 
knew with relation to it. The circumstances surrounding a case where 
the action is commenced immediately charge the minds of the persons 
who know with relation to the matter with the facts as they actually 
occurred ; whereas, if the action had not been commenced until some 
time subséquent to the collision, the court would give very little, if any, 
weight to the négative testimony, unless it was shown by circumstances 
surrounding that the facts were impressed upon the minds of the wit- 
nesses. 
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[1] I likewise think that the testimony establishes by a fair pré- 
pondérance that the schooner was on forbidden ground. That the 
provisions of sach an ordinance will obtain, and seamen must regu- 
late their conduct with relation to it, is sustained by The James Gray, 
62 U. S. (21 How.) 184, 16 L. Ed. 106, in which the court says : 

"The Power of the city aiithoritles to pass and enforce thèse two ordinances 
is disputed b.y the libelants. But régulations of this kind are necessary and 
indispensable in every commercial port, for the convenience and safety of 
commerce. And the local authorities bave a right tfl*prescrlbe at what wharf 
a vessel may lie, and how long she may remain there, where she may un- 
load or take on board particular eargoes, where she may anchor in the har- 
bor, and for what tlme. » » • They are like to the local usages of navi- 
gation in différent ports, and every ^•essel, from whatever part of the world 
she may come, is bound to take notice of them and conform to thera." 

The same court, in United State.s v. Transportation Ce, 184 U. S. 
255, 22 Sup. Ct. 350, 46 L. Ed. 520, said : 

"Anehoring vessels of the United States in an unusual and Improper posi- 
tion in a harbor, in total disregard of usages and requirements of the court 
requiring notice to the harbor master of the intention to anchor, constitutes 
négligence on the part of the otFicers of the vessel, which will render the 
United States liable in the Court of Claims for damages thereby caused to 
other vessels uavigating the harbor." 

A vessel failing to comply with local harbor requirements virith re- 
lation to anchorage is liable for conséquences of such violation. The 
Amiral Cecille (D. C.) 134 Fed. 673. Section 1 of Ordinance No. 
845, City of Everett, provides : 

"It shall be unlawful for the master or person having charge of any ship 
* * • to allow the same to be moored or lie at anchor in the waters of 
Port Gardner Bay wlthin the jurisdiction of the city of Everett without 
first having permission in writing from the harbor master within the follow- 
ing limits." 

The vessel was within the prohibited limits. No permission of the 
harbor master was obtained. 

A vessel not on prohibited ground, but in a fairway, failing to give 
warning of her présence, is liable for resulting damages. The Fristad 
(D. C.) 51 Fed. 766. And the précautions to be taken must be com- 
mensurate with the danger such vessel présents to shipping. The 
Europe (D. C.) 175 Fed. 596. 

Article 15 subdivision (d) of Pilot Rules for Inland Waters, pre- 
scribed by the government (30 Stat. p. 99), provides : 

"A. vessel when at anchor shall, at intervais of not more than one minute, 
ring the bell rapidly for about five seconds." 

Article 16 of the same act provides that: 

"Every vessel shall, in a fog, • ♦ * go at a moderate speed, having 
careful regard to the existing circumstances and conditions. A steam ves- 
sel hearing, apparently forward of her beam, the fog signal of a vessel the 
position of which is not ascertalned, shall, so far as the circumstances of the 
case admit, stop her engines, and then navigate with caution untll danger of 
collision is over." 

[2] It is strongly contended that the libelant, not haying a proper 
lookout and moving at an excessive rate of speed, was the direct cause 



984 217 FEDERAL REPORTER 

of the collision. It has, in admiralty, long been the established rule 
of due care that vessels navigating in a fog, or in the nighttime, shall 
hâve a compétent lookout. 

"Steamers are required to hâve constant and vigilant lookouts statloned In 
proper places on the vessel, and charged wlth the duty for whlch lookouts 
are required, and they must actually be employed In the performance of the 
duty to whlch they are asslgned. They must be persons of sultable expéri- 
ence, properly statloned on the vessel, and actually and vlgllantly employed 
In the performance of tUat duty. Proper lookouts are compétent persons 
other than the master and helmsman, properly statloned for that purpose, on 
the forward part of the vessel; and the pilot house in the nighttime, espe- 
cially If it Is very dark, and the view Is obstructed, is not the proper place." 
The Ottawa, 3 Wall. 269, 18 L. Ed. 165. 

[4] A lookout is a person who is specially charged with a duty of 
observing the lights, the sounds, and the echoes, with that thoroughness 
which the circumstances admit. His sole duty must be that with which 
he is charged, and he cannot divide this responsibility with the duties 
of master or that of any other person about the ship. And it is the 
duty of the courts charged with admiralty jurisdiction to give the 
fullest efifect to such duty when the circumstances are such as to call 
for its application, and every doubt as to the performance of the duty 
or the effect of nonperformance should be resolved against the vessel 
in the fault until the contrary is shown by the testimony. The Ari- 
adne. 13 Wall. 475, 20 L. Ed. 542 ; Wilder's Steamship Co. v. Low, 
112 Fed. 172, 50 C. C. A. 473; J. C. Ames (D. C.) 121 Fed. 918. 

Article 29 of the régulations for preventing collisions upon harbors, 
rivers, and inland waters in the United States, supra, provides : 

"Nothlng in thèse rules shall exonerate any vessel, or the owner or mas- 
ter or crew thereof, from the conséquences • * * of any neglect to keep 
a proper lookout, or of the neglect of any précaution which may be required 
by the ordlnary praetice of seaman, or by the spécial circumstances of the 
case." 

"The lookout should be charged with no other duty than that to whlch he 
is assigned, and in that duty he should be actually, vlgllantly, and contln- 
uously employed, withoat having his attention dlstracted by any other serv- 
ices." City of Phlladelphia v. Gavagnln, 62 Fed. 617, 10 0. C. A. 552. 

"The tug had no lookout, and the question is whether she has sufflciently 
excused herself for the omission. In the proper exercise of his duties, the 
lookout should hâve been located about 15 feet ahead of the pilot house, where 
the pilot was statloned whlle navigating the vessel. The lookout would hâve 
had a somewhat better view ahead than the pilot, and should hâve been ex- 
clusively engaged in watchlng." Erle K. Co. v. Oceanic Steam Nav. Co. (D. 
C.) 121 Fed. 440. 

"The statement that it is not customary for tugs to maintaln a more vigi- 
lant lookout than this tug had is immaterlal. The law détermines their duty 
in this respect, and they cannot avold it without becoming responsible for 
the conséquences." The George W. Childs (D. C.) 67 Fed. 272. 

"If tugs will go about the harbor without lookouts, they may not expect 
that the court will conjecture nicely what would hâve happened if a lookout 
had been In his place, dolng his duty, when a collision occurred." The Arthur 
M. Palmer (D. C.) 115 Fed. 417. 

"There is no exception to the rule requiring a lookout In favor of craft 
capable of commltting injuriés, on account of slze." The Marion (D. C.) 56 
Fed. 271. 
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The presumption of law is against the moving vessel in collision 
cases, and the burden is upon such moving vessel to show that it was 
not at fault, but that the fault was the resuit of the négligence of 
the anchored vessel. Hughes on Admiralty, page 261 ; The Minnie 
(D. C.) 87 Fed. 780; The Worthington (D. C.) 19 Fed. 836; The 
Northern Queen (D. C.) 117 Fed. 906, 914. And where there is a 
reasonable doubt as to which party is at fault, the loss must be sus- 
tained by the party on whom the burden rests. Lockwood v. Grâce 
Girdler, 74 U. S. (7 Wall.) 196, 19 L. Ed. 113. 

[3] The testimony in this case does not vindicate the libelant from 
culpability. While the claimant was négligent in anchoring the vessel 
in the forbidden ground, and also in failing to give the signais as re- 
quired, I am not prepared to say that the libelant's tug was not moving 
at a greater speed than the circumstances warranted, under the law and 
the condition of the fog, and, further, that the failure to hâve a look- 
out on its bow would not hâve avoided the collision. I therefore think 
that the parties were equally culpable, and that this is a proper case 
for the division of damages; each bearing one-half of the damage 
and paying one-half of the costs. 

A decree may be presented accordingly. 



WRIGHT y. ANKBNT et aL 
(District Court, W. D. Washington, N. D. October 23, 1914.) 

No. 44 

1. Kemoval of Causes (§ 48*) — Separable Conteovebst — Suit Aoainst 

Stockholders. 

The liability of each stockholder of an Insolvent corporation Is distinct 
and separate, and may be enforced by a receiver for the corporation by a 
separate action ; and the fact that he seeks recovery against a number in 
single action does not change the separable character of the controver- 
sles, nor deprive a défendant, otherwise entitled, of the rlght to remove 
the cause as to him into a fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ &3, 
94 ; Dec. Dig. § 48.*] 

2. Eemoval of Causes (§ 61*) — Separable Contboversy — How Detebuined. 

For the purposes of the removal of a cause into the fédéral court, the 
cause of action is the subject of controversy, and that is whatever the 
plaintiff déclares It to be in hls pleading. 

[Ed. Note. — Vor other cases, see Removal of Causes, Cent Dig. § 115; 
Dec. Dig. 1 61.*] 

3. Removal of Causes (§ 48*) — Separable Contboversx — Parties Entitled 

TO Remove. 

The receiver of an insolvent corporation commenced an action In a state 
court against a number of défendants to enforce their liability on unpaid 
stock subscriptions. The complaint alleged that three of the défendant 
stockholders had entered into a conspiracy with a fourth défendant to 
defraud plaintiff, pursuant to which they had conveyed lands situated in 
the state of suit to the fourth défendant. The lands were attached, and 
their sale under the attachment prayed for. AU of such défendants were 
cltizens and résidents of another state, and as to one stockholder the 

•For other cases see same topic & i ncmbëb in Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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amoiint Involved was sufflcient to give a fédéral court Jurisdlction. Held, 
that the cause of action so allesed was separable from that alleged 
agalnst other défendants, and that under Judlcial Code (Act March 3, 
1911. c. 231) § 28, 36 Stat. 1094 (Comp. St. 1918, § 1010), which provides 
that in such case "elther one or more of the défendants actually inter- 
ested in such controversy may remove said suit," ail of the défendants 
so named might join tn Its removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 93, 
94 ; Dec. Dig. § 48.*] 

In Equity. Suit by Elias Wright, receiver of the Lak-A-Taka Com- 
pany, against R. V. Ankeny and others. On motion to remand to 
State court. Denied. 

See, also, 217 Fed. 988. 

William Brueggerhoff, of Seattle, Wash., for plaintiff. 

Peters & Powell, of Seattle, Wash., for petitioning défendants. 

NETERER, District Judge. This is an action commenced in the 
State court by the receiver of an insolvent corporation to enforce the 
liability of a stockholder on unpaid stock subscription. Many per- 
sons are made défendants, ail of whom are citizens of the state of 
Washington except the petitioning défendants, who are résidents of 
VVisconsin. Recovery is sought against Frank H. Parker for S5,000, 
Lawrence A. Olwell for $2,500, and Wilfred C. Parker for $1,000. 
Lands in Washington hâve been attached, and foreclosure of the at- 
tachment lien sought, and application of the proceeds of sale to the sat- 
isfaction of thèse claims. It is alleged in the complaint: 

"That the said Frank H. Parker, Wilfred C. Parker, and Lawrence A. 
Olwell, on or about the 13th day of April, 1914, formed a consplracy with one 
VValter S. Droppers for the purpose and with the intent of evading their lia- 
bility and indebtedness to the receiver on their respective stock subscrip- 
tions above stated, and conspired together * * * to carry out the intents 
and purposes of absolving themselves from their indebtedness by placing theiï 
properties in the state of Washington beyond the process of law." 

And it allèges in substance that the real estate attached is the prop- 
erty of the Parkers and Olwell, and that the title thereto was, as the 
resuit of said conspiracy, placed in the name of Walter S. Droppers for 
the purpose of conceaHng the same from the plaintiff and creditors ; 
and it f urther allèges that Jane Doe Droppers is the wif e of Walter 
S. Droppers, and that the said Parkers and Olwell and their wives 
made said transfer to Walter S. Droppers with intent to delay and de- 
fraud the receiver and creditors of the said Parkers and Olwell. On 
pétition, the action was removed to this court. A motion to remand 
has been made, which is now under considération. 

[1] In support of the motion to remand, it is contended that this 
is not a controversy wholly between citizens of différent states, nor is 
the controversy a separable controversy; and Barney v. Latham, 103 
U. S. 205, 26 h. Ed. 514, Wilson v. Oswego Township, 151 U. S. 56, 
14 Sup. Ct. 259, 38 L. Ed. 70, and Hyde v. Ruble, 104 U. S. 407, 26 L. 
Ed. 823, are cited. Thèse are cases arising under the acts of Con- 
gress of July 27, 1866 (14 Stat. 306, c. 288), and March 3, 1875 (18 

«For otiier cases see same topic & § nximbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stat. 470, c. 137 [Comp. St. 1913, § 1033]), and the court simply held 
in those cases that there was not a separable controversy wholly be- 
tvveen citizens of différent states. 

Section 28 of the Judicial Code (Act March 3, 1911, 36 Stat. 1094) 
provides for the removal of causes to this court, of which the court 
is given jurisdiction by the Judiciary Act, where the défendant or de- 
fendants are nonresidents of the state, " * * * ^^^ when in any 
suit mentioned in this section there shall be a controversy which is 
wholly between citizens of différent states, and which can be fuUy de- 
termined as between them, then either one or more of the défendants 
actually interested in such controversy may remove said suit into the 
District Court of the United States for the proper district. * * * " 

[2] Ail of the défendants seeking removal are résidents of Wis- 
consin. The plaintiff is a résident of Washington. The amount in- 
volved as to Frank H. Parker is within this court's jurisdiction. The 
liability of each stockholder of an insolvent corporation is a distinct 
and separable liability, which could be pursued by the receiver m sep- 
arate causes of action. The mère fact that recovery is sought against 
each in one action does not destroy the separable controversy, but still 
leaves it to be divided in the several parts which the exigencies of the 
proceeding may require by demands asserted by the varions interested 
parties, under provisions of law bearing upon their several rights, or 
the tribunal before whom the several rights shall be asserted. The 
cause of action is the subject of the controversy, and that is, for ail 
of the purposes of the action, whatever the plaintiff déclares it to be in 
his pîeadings. Louisville & Nashville Rd. Co. v. Ide, 114 U. S. 53, 5 
Sup. Ct. 735, 29 L. Ed. 63 ; Thorn Wire Hedge Co. v. Fuller, 122 
U. S. 535, 7 Sup. Ct. 1265, 30 L. Ed. 1235 ; Torrence v. Shedd, 144 
\J. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528. 

[3] The plaintiff seeks to foreclose an attachment lien upon real 
estate in Washington, which the plaintiff charges was, through the con- 
spiracy of the petitioning défendants, transferred from the names 
of the stock-subscribing petitioners to the other petitioners. Ail of 
the parties are necessary to an adjudication of the conspiracy charged 
as bearing upon the title to this land, the value of which it is sought 
to apply upon the stock liability, and the cause of action being remov- 
able upon any phase of légal approach as to Frank H. Parker (Judi- 
cial Code, supra), and it appearing that the issue can be fuUy deter- 
mined as to the plaintiff and thèse défendants in this cause, it may be 
removed to this court upon such pétition (Barney v. Lathara, supra). 

The motion to remand is denied. 
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WRIGHT V. ANKENY et al. 
(District Court, W. D. Washington, N. D. November 17, 1914.) 

No. 44. 

1. Appeaeance (§ 9*) — "General Appeakance" ob "Spécial Appeakance" — 

Pétition fob Removal to Fkdekal Coukt. 

The flling of a pétition for removal in a state court does not amount to 
a "gênerai appearance" in the cause, but to a "spécial appearance" only. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 42-52 ; Dec. 
Dig. § 9.* 

For other définitions, see Words and Phrases, First and Second Séries, 
General Appearance; Spécial Appearance.] 

2. Courts (§ 11*) — Jurisdiotion over Pebson — Suits Involvinq Sepabable 

CoNTBO VESSIES. 

In a suit by the recelver of an insolvent corporation against a number 
of défendants to enforce their liability on unpaid stock subscriptions the 
cause of action against each défendant is separate and distinct, and the 
acQuiring of jurisdiction over one défendant does not glve the court ju- 
risdictlon over another. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 32, 42-44; Dec 
Dig. § 11.*] 

3. Attachment (§ 74*) — Jubisdiction oveb Person and Peopebtt. 

Under Rem. & Bal. Code Wash. § 204, virhich requires attachment suits 
against land to be brought in the county where the land or some part 
thereof is sltuated, in an attachment suit brought in a county other than 
that in vyhich the land is situated, against a nonresldent défendant who Is 
not personally sorved with process, the court acquires no jurisdiction 
over either the person or subjeet-matter. 

[Ed. Note. — For other cases, see Attachment, Cent Dig. § 201 Vi ; Dec. 
Dig. § 74.*] 

4. Attachment (§ 209*) — Jubisdiction of Pebson — Service by Publication. 

To acquire jurisdiction in an attachment suit through service by pub- 
lication on a nonresldent owner of land under the statute of Washing- 
ton, the attachment must hâve been issued and levied before the order 
for publication is made. 

[Ed. Note.— For other cases, see Attachment, Cent. Dig. §§ 675-687, 690, 
691 ; Dec. Dig. § 209.*] 

In Equity. Suit by Elias Wright, receiver of the Lak-A-Taka Com- 
pany, against R. V. Ankeny and others. On motion by certain de- 
fendants to quash service. Motion granted. 

See, also, 217 Fed. 985. 

William Brueggerhofï, of Seattle, Wash., for plaintiff. 
Peters & Powell, of Seattle, Wash., for moving défendants. 

NETERER, District Judge. This is a bill in equity, filed in the 
King county state court by the receiver of an insolvent corporation 
to recover the amount of unpaid stock subscriptions of each of the de- 
fendants, and others, except as to Walter S. Droppers and wife. 
Plaintiff also allèges a conspiracy on the part of défendants Parker 
and Olwell with défendants Droppers to place their properties in 
Grant county, Wash., beyond the process of law by fraudaient con- 
veyance to Droppers. In his prayer the receiver asks for judgment 

*for other cases see game topic & i nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



WBIGHT V. ANKBNT 989 

against ail of the défendants on their respective stock subscriptions, 
and for judgment foreclosing the attachment lien levied upon the 
property described in the proceeding, and decreeing the deed and 
transfer to Droppers as fraudulent and void. 

On August 20, 1914, défendants Parker and Olwell, "appearing spe- 
cially," filed in the state court their motion to quash the attempted 
service of summons upon each of them for the following reasons and 
upon the following grounds : 

"(1) That each and ail of said défendants are nonresldents of the state of 
Washington, and are and hâve been during the institution of this suit without 
the state of Washington, and the only service attempted to be made upon 
them is by publication of summons based upon attachment of their alleged 
interest in certain real property situated In Grant county, state of Washing- 
ton, said attachment being issued out of King county, which proceeding is er- 
roneous in this: That the suit under such circumstances could only be com- 
menced in Grant county, where the lands Ile. 

"(2) Because proceedings for publication of summons and publication of 
summons were commeneed before any lien by way of attachment had been 
created. 

"(3) Because the affldavit for the basis of service by publication flled by 
the plaintiff fails to state or to show that the court had jurisdiction of the 
subject of the action. 

"(4) Because neither the affidavits filed as a basis for the action nor the 
summons shows the property attached or defines the object or purpose of the 
action as require^d by statute." 

On the same date, August 20, 1914, said défendants petitioned the 
court for a removal to this court, on the ground of a separable contro- 
versy between citizens of différent states; plaintifï being a citizen of 
Washington, and the défendants citizens of Wisconsin. The action 
was thereupon formally removed, and the motion to remand denied by 
décision of this court filed October 23, 1914. The motion to quash is 
now presented, and it is contended by the plaintiff that, a gênerai ap- 
pearance having been entered by the défendants for the purpose of 
removal, waiver of the objection to the jurisdiction was thereby made. 

[ 1 ] This is disposed of by the Suprême Court of the United States 
against the contention of the plaintiff, in which the court, through 
Chief Justice Fuller, in Wabash W. Ry. Co. v. Brow, 164 U. S. 271, 
at page 279, 17 Sup. Ct. 126 at page 128 (41 L. Ed. 431) said: 

"The Circuit Court of Appeals held that a pétition to remove, without more, 
was tantamount to a gênerai appearance, but that this resuit could be avoided 
by a spécial appearance accompanying, or made part of, the pétition, which 
would not be waived by or be Inconsistent with the gênerai appearance be- 
cause the application was analagous to an objection to jurisdiction over the 
subject-matter. We do not eoncur in this view. By the exercise of the right 
of removal, the petitloner refuses to permit the state court to deal with the 
case in any way, because he prefers another forum, to which the law gives 
him the right to resort. This may be said to challenge the jurisdiction of the 
state court, In the sensé of declining to submit to it, and not necessarily oth- 
erwise. We are of opinion that the fillng of a pétition for removal does not 
amount to a gênerai appearance, but to a spécial appearance only." 

The contention of the défendants that, the land attached being in 
Grant county and plaintiff's suit prosecuted in King county, the court, 
not having jurisdiction of the défendants, did not obtain jurisdiction 
over the land described, must be determined by section 204, Rem. & 
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Bal. Code, vol. 1, under which the land was attached, which provides 

that : 

"Actions lor the foUowing causes shall be commenced In the county In 
which the subject of the action, or some part thereof, is situated: 

"1. For the recovery of * * ♦ or for the détermination of ail ques- 
tions affecting the title or for any injuries to real property." 

[2] It is asserted by the plaintiff that, this being an action for the 
enforcement of a stock subscription Hability against many défendants, 
ihe court having acquired jurisdiction of some défendants in King 
county and the action, being a separable one, may be, under the ruîe 
of the Suprême Court of Washington, prosecuted as one action, and 
that the state court thereby acquired jurisdiction of ail défendants for 
ail purposes. This contention is disposed of by this court upon the 
motion to remand (217 Ped. 985), in which this court said: 

"The mère fact that recovery is sought against each in one action does not 
Uestroy the separable controversy, but still leaves it to be divlded into the 
several parts which the exlgeneies of the proceeding may require by demand 
asserted by the varlous interested parties, under the provisions of law bear- 
ing upon their several rights, or the tribunal befote whom the several rights 
shall be asserted. The cause of action is the subject of the controversy, and 
that is, for ail of the purposes of the action, whatever the plaintiff déclares 
it to be in his pleading. Louisville & Nash ville Ed. Co. v. Ide, 114 U. S. 53 
tr. Sup. et. 735, 29 L. Ed. 63] ; Thorn Wire Hedge Co. v. FuUer, 122 U. S. 535 
[7 Sup. et. 1265, 30 L. Ed. 1235] ; Torrence v. Shedd, 144 U. S. 527 [12 Sup. 
et. 726, 36 L. Ed. 52S]." 

[3] The state court cannot acquire jurisdiction over ail défendants 
by reason of jurisdiction over one or more défendants, and each per- 
son is protected in the relation which he bears to the proceeding by 
the f acts applicable to himself . Section 204, Rem. & Bal. Code, supra, 
is brought forward f rom section 48 of the laws of Washington Terri- 
tory, of 1877. The Suprême Court of the territory, in Wood v. Ma- 
stick, 2 Wash. T. 69, 3 Pac. 612, held that ail actions commenced un- 
der that section must be commenced in the county or district in which 
the subject of the action lies. This rule has not been modified or rê- 
ver sed. 

"Attachment suits must be brought where défendant can be found or his 
property located. When the debtor is a nonresident of the state, the action 
may be brought in any county where property may be found," 4 Cyc. 461, 
462. 

"If land is to be subjected, it must be in the court of that county in which 
the land is situated ; if a debt or effects of a nonresident are to be subjected, 
it must be in the 'county in which his debtor, or the holder of his effects ré- 
sides or is served with process, or in that county in which hi& effects are 
situated, if they be in the possession of no one who can be sued." Milward v. 
Lalr, 13 B. Mon. (Ky.) 207. 

"It is a rule of law, iu order to glve the court jurisdiction in stn attach- 
ment case, there must be service on the défendant or his property, and the 
action must be commenced where the défendant has property, or where he 
can be found." Hinman v. Rushmore, 27 111. 509. 

To the same effect: FuUer v. Langford et al., 31 111. 249; Huxley 
v. Harrold, 62 IVEo. 516; Monarch Rubber Co. v. Hutchison, 82 Mo. 
App. 606. 

[4] It is also urged that, at the time that the publication of sum- 
mons was initiated, no lien by way of attachment had been created. 
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The record shows that the affidavit upon which the first summons for 
publication was predicated was filed June 19th, and the affidavit for at- 
tachment was filed on the same day, and attachment issued, but was 
not levied by the sheriff in Grant county until the 22d day of June. 
The affidavit of mailing shows that summons for publication was mail- 
ed to the Parkers and Olwells on the 19th of June. On June 25th 
plaintiff filed his motion for leave to amend and make Walter S. 
Droppers and wife parties défendant. On the same day amended 
affidavit of attachment was filed, and attachment issued. This was 
levied on the 26th day of June. On June 25th order for summons for 
publication was made, based upon affidavit of the same date, and sum- 
mons mailed to the défendants. At the time of the filing of the affi- 
davit for summons by publication and obtaining the order therefor, 
no attachment had been levied and no attachment lien had been cre- 
ated. The Suprême Court of Washington, in Cosh-Murray Co. v. 
Tuttich, 10 Wash. 450, 38 Pac. 1134, says: 

"Sections 8, 9, of the new act, provide for service by publication against 
nonresidents having property In the state, and It must bave been in the con- 
templation of the Législature that in such a case an attachment would bave 
been issued and levied upon the property bef ore service of summons. * * * 
This is conclusive that the supposition of the Législature was that wrlts of 
attachment would be issued and levied before either publication or service of 
summons." 

From the record, I think, first, that it manifestly appears that, the 
cause of action being separable, the state court could not hâve acquired 
jurisdiction of the subject-matter of the controversy, which is the land, 
the land not being in King county, where the action was commenced ; 
and second, that at the time of the initiating of the constructive serv- 
ice under the statute an attachment lien had not been created, the land 
not having been levied upon at the time. 
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